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BILL/RESOLUTION NO, HB 1377 A
House Government and Veterans Affairs Committee

O Conference Commiittee

Hearing Date 2/09/01
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Minutes:

REP. M. KLEIN called the hearing to order, with all committee members present,

In favor:

REP, GEORGE J, KEISER, DISTRICT 47

REP, KEISER introduces the bill to the committee, and urges a do pass, REP, KEISER also

states to the cotnmittee that many people have filed suits on matters concerning the podiatric

association.
REP, KASPER asks how the boards are determined. REP, KEISER states that he will let

someone else answer that question. REP, DELVIN asks if this picce of legislation is passed, then
who would deal with the debt, if the board would go belly up? REP, KEISER replies that he is

really not quite sure about that, Maybe end up picking it up or do nothing, The board does need

to be protected though, REP, HUNSKOR asks what is the amount of funding that the board will

need, REP KEISER defers the question,
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In favor:

GARY.THUNE, SPECIAL ASSISTANT ATTORNEY. BOARD OF PODIATRIC MEDICINI;

Talks about formal complaints that have been made. The case is now at the hands of the Supreme

Court. THUNL touches base on the $32,000.00 that is owed, Licensor and discipline.

The board is now in court with BRIAN GALE. Many financial problems. THUNE refers to the

court cases as GALE | and GALE 2.

REP. KLEMIN asks how much money will you need? THUNE replies that realistically they will

need at least $50,000.00. REP, KASPER asks how the board and the members of it are made up?

THUNE replies that the Governor,s office appoints it, REP, KAPSER asks who would pay back

the loan if they could not. THUNE replics that the state of North Dakota would, REP, MIETER

asks how many peopie have filed complaints? THUNE replies that there have been 25

complaints over the past six years, REP, CLEARY asks how many of the complaints came from

DR, OLSON. THUNE replies that they came from DR. QLSON'S patients, that use to sce

BRIAN GALE. REP, CLEARY asks what would prevent the board to go to a bank for a loan?
THUNLE repties that no state agency has authority to do so, unless the statute allows it.

REP, KROEBER asks if any of these cases have reached the Supreme Court? THUNE refors to

GALE 1, REP, KROEBER asks about BRIAN GALE’S license to practice. THUNE states that

GALE was placed on probation, at the second set of cases the license was then revoked. Later on

the right to do surgical procedures was then revoked. REP, DEVLIN asks how many podiatrists

there are. THUNE replies that there ure between 21 to 16 practicing in the state, REP, DEVLIN
asks what type of money has the board spent on legalities, THUNE replies that it has been over

$5,000.00 to $7,000.00 ench year since 1995, It is thought to be believed that GALE has spent

over $500,000.00.
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REP. KLEMIN asks if there is a limit to types of surgeries that a podiatrist can do. THUNE

replics that a podiatrist is strictly limited to the foot and ankle.
In favor:

DR, AARON OI.SON, PRESIDENT - BOARD OF PODIATRIC MEDICINE

Please sce attached testimony.,

OLSON states to the committee that there are [8 other doctors that support this, QLSON
comments that he has 9 letters of support with him today. There are 21 licensed podiatrists in the
state.

REP, KROEBER asks if there is one lay person on the board. QLSON replics that there is,

REP. KROEBER asks if his term is up in one year, QLSON replies that it is up in June of this

year, then the position will be filled by the decision of the board. REP. KASPER asks why the

. complaints come to the board first? OLSON replies that he doesn't have an exact answer for that,
a lot of people don’t know where they are.

GARY THUNE then addresses the committee with some of the complaints that have been made.

Oppose:

DR, FRANSICAN TELLO. PODIATRIST, SELE

Please sce attached testimony,

Points out o the committee that only one of the complaints went to a malpractice suit. This
whole thing is a4 bunch of muck!

REP, BELLEW asks if they are labeled as medical doctors, TELLOQ states that they are not,
REP,METCALF usks if they win by default, _TELLO replies that it is assisting by accessing,
REP, KLEMIN nsks about the board of examiners. TELLQ replies that he is looking for a legul
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opinion, REP, BRUSEGAARD asks what are the dues of the podiatric association. THELLO

replies that they are $500.00 for state, and $1000.00 nationally.
Oppose:

BRIAN GALLE, SELE

Please see attached testimony. States that there are outrageous scare tactics going on here,

REP. METCALE asks about not having a doctor on the board. GALLE rephies that the need for

one has been fost, REP. KROEBER asks about being appointed from their organization. GALLL

states that he does not understand the guestion, REP, KLEMIN asks how should the expenses be

paid for, GALE replics that a grave injustice has been done. The board will eventually go away if
you take the doctor out of the board. RIEP. KLEMIN asks why he is opposing the bill. GALE
replics that the tax payers will not pay for this, nor would they want to. This litigation could be
endless with DR, OLSON ahead of it. REP. HAAS asks how the thing between GAJ L and

OLSON ever came to be. GALE replies that they were partners at one time, OLSON had extreme
overhead in his practice, The partnership then dissolved and the split was very ugly.

Being there was no further testimony in favor or opposing the hearing was then closed. Action
g £

was not taken at this time.
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Minutes:

COMMITTEE WORK:

REP, M_.KLEIN called the committee to order, HB 1377 was heard on Feb. 9th, 2001,
ACTION:
All members were present,

REP, BRUSEGAARD motioned for a DO NOT PASS, seconded by REP, GRANDE. The roll

call vote was taken with 12 YES, 3 NO and 0 ABSENT AND NOT VOTING. The motion

carries, The CARRIER of the bill is REP, BRUSEGAARD.

HB 1377: DO NOT PASS 12-3

CARRIER: REP. BRUSEGAARD
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Minutes:

REP. M. KLEIN called the committee to order with a'l members present, except REP, CLARK

and REP, KASPER.

ACTION:
REP, BRUSEGAARD motioned to reconsider the bill, seconded by REP, DEVLIN. A voice vote

was taken with the majority passing it.

REP. KEISER addresses the committee, stating why this bill needs to be looked at again,
SANDY TABOR, DEPUTY TO THE ATTORNEY GENERAL

TABOR addresses the committee to answer any questions. TABUR states that the board can not

run on deficit budgets. Commenting about the board using GARY THUNE'S services

General discussion.

REP. KLEMIN motions to accept the amendments, seconded by REP, BRUSEGAARD. A voice
vote was taken with the majority passing it. REP, KLEMIN then motions for a DO PASS AS
AMENDED, seconded by REP, WIKENHEISER. The roll call vote was taken with 7 YES,
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6 NO and 2 ABSENT AND NOT VOTING. The motion carries. The CARRIER of the bill is

REP, KROEBER.

HB 1377: DO PASS AS AMENDED 7-6

CARRIER: REP, KROEBER
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. Roll Call Vote #:  / o

2008 HOUSE STANDING COMMITTEE ROLL CALL VOTES

BILL/RESOLUTION NO. /'/6/:)'77

House GOVERNMENT AND VETERANS AFFAIRS Commuttee

Subcommittcc on . o -

or
Conference Committee

Legistative Council Amendment Number

Action Taken 2&0 m @d/@a) -
Motion Made By Seconded
_puesgrand by @am&f ,

-

Representatives Yes | No Representatives Yes | No

CHAIRMAN KLEIN v REP KROEBER e
. VICE CHAIR GRANDE v

REP BELLEW v

REP BRUSEGAARD v

REP CLARK V., |

REP DEVLIN v, |

REP HAAS V. |

REP KASPER Vv J ]

REP KLEMIN 1V

REP MEIER Vo

REP WIKENHEISER v

REP CLEARY v |

REP HUNSKOR v z IH

REP METCALF v

Total  (Yes) /A No

Absent

v o o
Floot Assigntnent f . G AMVQM/L/G/Q

. If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: HR-28-3480
February 15, 2001 11:22 a.m. Carrier: Brusegaard
Insert LC:. Title:.

‘ REPORT OF STANDING COMMITTEE
HB 1377: Government and VYeterans Affairs Committee (Rep. M. Klein, Chairman)
recommends DO NOT PASS (12 YEAS, 3 NAYS, 0 ABSENT AND NOT VOTING).

HB 1377 was placed on the Eleventh order on the calendar.

(2) DESK, (3) COMM Page No. 1 HR-20-3480
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BILL/RESOLUTION NO. 7‘9/5 /577

House GOVERNMENT AND VETERANS AFFAIRS Commitice

Subcommittee on .
or
Conference Committee

Legislative Council Amendment Number

Action Taken %{Mmm %_/5’77 o
Motion Made By Scconded
WAW By /&La&/)v o

- N G ———
’ Representatives Yes | No Representatives Yes | No

CHAIRMAN KLEIN REP? KROEBER
. l VICE CHAIR GRANDE -
REP BELLEW =

REP BRUSEGAARD B e
’ REP CLARK Xy

A
REP DEVLIN R\ 2
REP HAAS - ¢ o
| REP KASPER A
| REP KLEMIN A%
REP MEIER A N
REP WIKENHEISER P
REP CLEARY /
REP HUNSKOPR. -~
REP METCALF

eetnt o g o e e, e o i e A

e ot At e e . e,

Total (Yes) No

Absent

Floor Assignment

. If the vote is on an amendment, briefly indicate intent:




10677.0101 Adopted by the Government and Velerans

Title.0200 Affalrs Commitlee
February 20, 2001

HOUSE AMENDMENTS TO HB 1377 HOUSE GVA 2/20/01
Page 1, line 7, after "Dakota” insert "or other sources”

Page 1, line 10, replace ", subject to the following conditions:" with a period

Page 1, remove lines 11 through 15

Page 1, line 16, remove "4." and replace "establishes” with "may establish”
Page 1, line 18, replace "is" with "must be"

Page 1, remove lines 19 through 21

Page 1, line 22, remove "7." and replace "reverts back” to "must revert®

Renumber accordingly

Page No. 1 10877.0101

e
5 [20/®!
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Roll Call Vote #:

2001 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO%/ﬁ/]f]

House GOVERNMENT AND VETERANS AFFAIRS Commitiee

Subcommittee on
or
Conference Committee

Legislative Council Amendment Number

Action Taken M%Hﬁfd—' - a/”‘umf(
Motion Made By ' Seconded
77! Lot By éx«aw

Representatives Representatives
! CHAIRMAN KLEIN REP KROEBER
| VICE CHAIR GRANDE
| REP BELLEW |
REP BRUSEGAARD P
REP CLLARK -
REP DEVLIN _—
REP HAAS . \‘/ L
REP KASPER wr)
REP KLEMIN \7(9’¢V" p
REP MEIER
REP WIKENHEISER "
REP CLEARY
REP HUNSKOR
l REP METCALF

Total (Yes) No

Absent

Floor Assignment

. If the vole is on an amendment, briefly indicate intent:
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Roll Call Vote #: 3

2001 HOUSE STANDING COMMITTEE ROLL CALL YOTES
BILL/RESOLUTION NO, ;/é /3)/7 7

House GOVERNMENT AND VETERANS AFFAIRS Committee

Subcommitlee on
or
Conference Comiittee

Legislative Council Amendment Number

Action Taken ,ZQO p«aﬁﬂﬂ ,/%’WM
Motion Made By ;2 . Sccondcd jzﬂ 2

Representatives Yes | No Representatives Yes | No

. CHAIRMAN KLEIN ;C P REP KROEBER

—_—

VICE CHAIR GRANDE :
REP BELLEW v J
REP BRUSEGAARD
REP CLARK

REP DEVLIN

REP HAAS

REP KASPER e
REP KLEMIN ' )
REP MEIER P

REP WIKENHEISER s
REP CLEARY
REP HUNSKOR /
| REP METCALF ’
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\\\\ \

Total  (Yes) '7 No (
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REPORT OF STANDING COMMITTEE (410) Module No: HA-31-4047

February 20, 2001 3:45 p.m. Carrier: Kroeber
insert LC: 10677.0101 Title: .0200

REPORT OF STANDING COMMITTEE
HB 1377: Government and Veterans Affairs Committee (Rep. M. Klein, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS (7 YEAS, 6 "1YS, 2 ABSENT AND NOT VOTING). HB 1377 was placed

on the Sixth order on the calendar,

Page 1, line 7, after "Dakota" ingert "or other sources”

Page 1, line 10, replace ", subject 1o the following conditions:" with a period
Page 1, remove lines 11 through 15

Page 1, line 16, remove "4." and replace "establishes” with "may establish”
Page 1, line 18, replace “is" with "must be"

Page 1, remove lines 19 through 21

Page 1, line 22, remove "7.” and replace "reverts back” to "must revert”

Renumber accordingly

(2) DESK, (3) COMM Page No. 1 HR.31.4047
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Committee Clerk Signature

Minutes: Chalrman Krebsbach cajled the committee to order. The clerk called the roll,
Chalrman Krebsbach opened the hearing on HB 1377 which relates to the authority of the
board of podiatric medicine to borrow {unds from the Bank of North Dakota: and to declare an
emergency. Appearing before the committee to introduce the proposed I sislation war
Representative George Keiser, District 47, prime sponsor of the bill. The bill would very
simply grant authority to the podiatry board to borrow money for the purpose of paying debt
which it has incurred and which it is anticipating to incur in the future. The state through the
legislative process, has established various boards. The purpose of those boards is to serve as an
extension of the states authority to license and to review practices associated with licensing. Any
complaints which might be filed can be filed there. That is to be distinguished from what might

happen through the court system. Boards for example can not determine monetary awards to

someone. If there is damage done to somebody, or if there were some civil complaint, whether it
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is the plumbing board or the padiatry board or the medical board, they can not make o
determination about civil liabitity. That must be processed and managed through the court
system. A jury ora judge will make the determination and grant an award. The boards sole
purpose is to license and then monitor the icensing process for its members. That creates an
interesting scenario especially with the states loss of sovereign immunity. We as a state establish
statutorily boards. We give them the authority to ticense the various entities within their domain
and then to monitor those. When appropriate the board can suspend or revoke licenses, They
must by statute respond to complaints that are filed. They must make a determination if those
complaints are legitimate or whether they are frivolous, Once the complaint has been filed the
board has no opportunity 1o just ignore it. They must take some kind of action. In the case of all
boards, when complaints are made and have been reviewed, if a problem is discovered then
appropriate action based on a board decision which we have granted, extended the authority to
the board to make, must be made by that board. They too do not have an option to make that.
He indicated he raised the issue of sovercign immunity because if the board does not act
appropriately in protecting the public, that could potentially create liability for the state of North
Dakota. All of our boards get money. The legislature by statute sets what their fees will be for
licensing and relicensing, and so on. A portion of those fees goes into a fund for purposes like
any complaints that might be filed, how the board would hear it, how it would process it, and
how it would pay for that thing. The board has the ability to usc the state’s attorney general for
legal counsel, but, due to the limitation of the capacity of our attorney general’s department, they
have, that department has on occasion approved the hiring of assistant attorney general’s. These
are lawyers in private practice. The podiatry board has in all cases been operating within that

domain. They had complaints filed before them relative to a physician. They had to respond 10
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those caomplaints and they did respond to those complaints, They then made a ruling and the
ruling was objected to by the party involved. 1t then went through the legal process. Whether or
not the license had a right to be cither revoked or suspended. This went all the way 1o the
supreme court on the first round. Thatis a very expensive process. Weare now going through
second wave of complaints all the way to the supreme court. Alternative solutions have been
rescarched. One of the problems with the podiatry board and the reason they have 1o borrow
money is the small size of the membership of the organization which is regulated by the board.
We've had a previous bill which would have merged the podiatry board with the medical board.
With the debt which has been accrued by the podiatry board, the medical association was not
excited about that opportunity. Because of strong testimony in opposition to that bill, the bill has
been defeated. The problem has not been resolved. The podiatry board continues 1o actin the
way prescribed by statute, We continue to have legal issues that are being processed through the
courts at the various levels and we as a state must find a solution. That is why this bill is before
the committce. As far as the authority for the board to borrow money is concerned, we need to
provide the board with a vehicle to resolve the debt which is owed as well as to continue to
operate as a board, or to dissolve the board. Senator T, Mathern inquired what the reason was
for the limitation placed in the bill that the board may borrow from the Bank of North Dakota.
Why list the bank rather than say the board may borrow money. Representative Keiser
indicated that again this is what is required statutorily. We have to give the state entitics
authorization to borrow from the Bank of North Dakota. They could go and borrow from a
commercial institution. But we must statutorily identify that it is an acceptable practice to allow

them to borrow from the Bank of North Dakota in addition to borrowing from other institutions.

Senator C. Nelson inquired about the fact that there seems to be no limits on anything here. It
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says they may loan the board funds sufficient to pay attorney fees. TUdoesn't say that it is for this
particular case. It sounds like to her that itis for add out forever. She indicated she has i
probien with that. There is no limit on the amount of money they cin do, and agaim you are
raising that fee. We have battled that fee inerease for three or four sessions now, Why aren’t
there specific limits here? Representative Kelser inquired how Senator C. Nelson would put a
fimit on the litigation. He indicated if that could be done it would be very simple 10 come in the
back door and say bused on that we will only go to the supreme court on the current cases.
Thit's the Himitand we will go no further. How do we know that five more complaints won't be
filed next year, I we had a imitation on the court action, it would be vary casy to do. This
bouard by statute is going to continue to operate. Whit 18 going to happen he believes, and the
attorney generid's office is here. he thinks in short order, the attorney general’s office will be the
only entity defending the board because of the Hmitations of dobtars. The attorney general's
office doces bill them for services and they expect 1o be paid. Senator C. Nelson indicated but
there is nothing in this bill that indicates this is just for this case. [t goes forever and we have
umpteen boards in this state. Are they going to be standing in Jine outside the door, coming in
and saying, hey we want to borrow money too. We want to raisc our rates. Representative
Keiser indicated the senator raises a good point. This is precedent setting. He doesn’t like that
part of it. He indicated they should tell him the solution to pay the bill and he would be all for it.
He indicated his first thought was to go to the emergency fund, but then you set the precedent
that every board that ever has a potential problem will just come and say gee, just go to the
emergency fund. This is at least a proposal to have the members within that organization assume

the responsibility and hopefully it works. Senator Wardner inquired how many arc on the

board and how many podiatrists do we have in the state of North Dakota. Representative Keiser
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indicated he would defer those guestions to others. He noted we have too many boards and some
of them are far too small, but until we address that with significant legislation that merges the
various boards this problem will not be resolved. Senator Khzer indicated this is obviously not
the true solution.  Everybody says it is bad precedent and everything else. With a new wanve of
complaints coming in he doesn’t see this bemg the ultimate solution. He indicate he agrees with
Senator Nelson about their being no upper limits. Have you or your conunittee or anybody else
discussed the necessity of bringing these smiall boards together to spread the risk? That is the
only solution. Representative Keiser indicated that a lengthy discussion was held with the
Attorney General's Office. They viewed this as a significant need to find a solution for merging
the various smaller boards and spreading the risk. We don't have that solution and that will be
highly contested. Chairman Krebsbhach inquired about the amount of the bill.  Representative
Keiser noted that there will be people here that will be able to give you the latest figures. He
indicated he has no objection in putting limit on it however, the minute the amount is limited you
will shut the board down in terms of its statutory obligation. If somebody is damaged and they
sue, he assumes the state can and would assume would be included in the suit, Senator Kilzer
indicated it is the duty of the boards to protect the citizens but, when you have a smaller board it
makes it difficult. Getting back to his concept of merging boards. He is not suggesting merging
large boards with small boards. He is saying let's merge small boards with other small boards
that are not able to carry out their duties. Where would the opposition come from for that
concept? Besides the boards themselves who want to maintain their autonomy. Representative
Keiser indicated the opposition we have seen so far comes from all of the small boards who say
you don’t understand our industry. You don’t know what is involved so how will you make a

determination about licensing, about dealing with a complaint. Those small boards want their
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own awtonomy and wint to be able to review their own complaints relative to heensure of those
who work in the fivld. They don't want parties who they don't believe are know fedgeable 1o be
making those decisions and that is where the resistance we've discovered so far is coming fron.
Despite that we must find i solution. Senator Dever indicated he has two questions, 1. The bill
says the board may borrow from the bank or the bunk may loan. B doesn’t require the bank 1o
loan the money. Representative Keiser indicated that was correct. 20 Where does the board get
its dircction on decisions to move forward with litigation. Does that come from the attornes
general's office or from the board itself”? Representative Keiser indicated he wasn't sure if he
could answer that. His understanding is that the board rarely secks litigation. The board makes a
ruling whether to suspend or revoke a license. They make that decision, they have an assistant
attorney general who has been their counsel and he has indicated ves vou should da this or you
can't do this. They make that decision without going 1o court. [tis when that decision has been
made and gets challenged and gous through the court process up to the supreme court in this
instance that the expenses are incurred. This is not done at the boards request. The board is
stimply defending its decision. Sandy Tabor, Deputy Attorney General, appeared before the
committee to present background information on this particular bill. She responded to some of
the questions which had been asked by the various members of the committee. She reviewed the
disciplinary process with the committee. Sometimes Administrative hearings are used to avoid
higher legal processes. However, this does not prevent those involved from seeking appeals in
the courts. She indicated that all of this reflects the bigger issue. Senator Kilzer nailed it. We
have a lot of boards with legislative statutes providing oversight of discipline. The problem is

for small boards the proper processes and procedures are costly. There is not much you can do

about it. She indicated that during the interim the attorney general's office is going to take a very

g
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long and carelul ook at how Jegal services are provided in the state to the state agencies and 1o
the boards. In the interim we have another problem. The Taw finm of Mr. Thane ts owed o
sizable amount of money and the attorney general®s office is owed some money. There has to be
some way Lo help the board figure out how to pay for it. Ms, Tabor indicated that this bl
would only ullow the bourd of podiatric medicine to borrow tunds from the bink of North
Dakota. Hopefully during the interim the attorney general’s office can figure out something,
Senator Kilzer indicated he was concerned about the sery upper Himits of this. Some liigation
an run up into the hundreds of thousands to milthons of dollars. What happens when those
limits are reached, do we just keep going? Senator Wardner imguired about the total il M,
Tabor indicated that Mr. Thune is owed somewhere in the arca of S15.000 and the Attorbey
General's Office about S5,000 or $6,000.  Senator C. Nelson inquired that with imsurance we
cap it out with our self funded plan, is there something simitlar in msurance that the state can gt
that puts the cap on things too and limits our liability? Ms, Tabaor reviewed the chent protection
program which the state offers to members of the State Bar Association. This might be
something that could be reviewed during the interim as a probable means of funding lability to
some of these smaller boards. Right now she doesn’t know of anyvthing like that. Gary Thune,
special assistant attorney general appointed to represent the board of podiatry since ate 1994,

He started off by responding to previously asked questions. He indicated that his firm is owed
$17.000 to date and he believes that the attorney general’s office is owed $6.000. The board is a
five member board consisting of 4 podiatrists plus one medical doctor who is not a podiatrist.
There are a total of 21 full or pant time podiatrists practicing in the statc. Maximum dues at the
present time are $500.00. This generates about $10,000 a year in dues and there are about $2.000

a year in expenscs for this board. Each member gets $50.00 for two days of serving on the
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board. The expenses of the board but for Tegal fees hase been pretty much reasonable. He
presented the committee with o handout giving the history of the board since 1929 when it was
formed. Untit 1994 it was financially solvent. Mr. Thune indicated his overall projection on

expenditures is through two supreme court cases is fess than $30.000. ‘There are three limits

present here, 1. The bank, because it says the bank may borrow money 1o this board. They will

fimit themselves o what is reasonable and what appears can be paid back. 2. The $750.00
maximum fee which may be assessed but can not go higher than thiat to pay these bills, He
indicated that 17 of the 21 podiatrists in state support this bifl with the fee maximum. He
indicated this is five times what doctors pay in fees. The limit will be what will the bank borrow
to an entity that can raise S15,000 a year total through a $7%0.00 fee maximuny. There is a imit
and that is 1t. Is this the ultimate solution? No! 3. The involvement of the attorney general's
office. The a g's will take over that which is pending. There fees are lower and that wilf help to
save money. He continued with the history of the boards debt which has grown as a result of
litigation stenuming from disciplinary actions by the board against Dr. Brian Gale. Following his
presentation questions and comments were offered by Senators T, Mathern, Kilzer, C. Nelson,
and Dever (Tape A, Side |, Meter #'s 40.5-52.5). Dr. Aaron Olson, President of the Board of
Podiatric Medicine, appeared before the commitiee. A copy of his written testimony is attached.
Questions were offered from Senators T, Mathern and C. Nelson (Tape 1, Side A, Meter #°s
58.0 to End and Side B, Meter #°s 0.0 10 .5). Appearing before the commiittee was Tami Gale,
speaking in opposition to HB 1377. A copy of her written testimony is attached. There were no
questions from the committee. Dr. Brian Gale, representing himself appeared before the
committee o speak in opposition to HB 1377, A copy of his written testimony is attached.

There were no questions from members of the committee. Dr. Francisco Tello, licensed
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padiatrist, appearcd before the committee offering testimony in op.position to HB 13770 A copy
of his written testimony is attached. Senator Wardner inquired thit it thas bill were o be killed
how would he foresee the future of this case. Dr, Tello indicated that it has been suggested that
the entire licensing bowrd be cither partially or completed gutted. For the reasons that have been
well outlined this morning. 1 the board in his opinion and that of others who have submitted
Ietters, is changed because of the biased nature of the board Dr. Gale in private comversation s
expressed to him, ind number of podiatrists in the state that if this occurs that the ability of he
and his attorney and the new board to come to the conclusion regarding these complaints und to
take a carcful look at all the expert testimony that was given in favor of Dr. Gale. Tello thinks
they will come to a quick resolution on these complaints. Senator Wardner indicated thit the
bill just says that they can't borrow moncy. The bill doesn’t sayv anything about changing the
board make up. Senator Wardner indicated he was thinking if the legisfature was to kilf this bill
what are the results, What if the board doesn’t change. where does all this go?  Dr, Tello
indicated that when the original 1377 bijl was presented Dr. Aaron Olson gave testimony that his
term was up June 13th of this year and that he had no interest of ever serving again or certainly
not serving another term. If he in and of himself is off that board, Dr. Tello feels comfortable in
saying that at feast one perhaps two other board members will step down. The entire board is
tired of this mess. 1f that occurs and a new board is appointed by the Governor, whether it be by
the recommendation of the association, is discussible. But, with a new board looking at all of the
cvidence that has been previously not utilized, I think that these complaints will be handled
accordingly. There were no questions. Chairman Krebsbach indicated that the committee

would not entertain further testimony at this time, If interested parties had {urither information

for the committee, she encouraged them to get them to the commiittee in written form. At this
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time the hearing was adjourned on H13 1377, On March 15, 2001 committee discussion wis
held on B 1377, Senator Kilzer indicated he will atempt to not add more dirt and focus on
the bill, Fle does not think a loan at the Bank of North Dakota is the way (o go. This problem
did not happen over night it's been coming on for six or seven years. This will not be the last
problem like this. As we talked abowt Gale 1, Gale [, and Gale i1 there may well be additional
disciplinary problems by many of these small boards in the future and they all fiuce the same
problem. He had the intern draft an amendment which will be o study resolution concerning
boards with less than 100 licensees or less than 200 licensees and the feasibility of putting them
all under one umbrella, ticensure board.  He thinks the podiatry board with 4 podiatrists out of 20
that are in the state is an unworkable situation no matter even if you do a little tinkering with the
board that we had in 1252 is going to answer the problem. Representative Keiser who is his
running mate in elections and sponsor of this bill presented the bill very well. But, this s just a
short term solution. He thinks a better solution is to let the Attorney General continue to do the
lawyer work of the board and let the bill run up some more. He doesn’t thuik the bill will run up
too rapidly but it will continue to enlarge, but in the meantime we've got to get the long term
situation in check. [f we let them take out a loan, that loan is going to grow to hundreds of
thousands of dollars. The medical board went through the same thing when they took down Dr.
Christopherson in Fargo. The way Gale is going here there is no end in sight, Twenty thousand
or so is just the beginning and before (oo many more years go by we've got to get this urder
control. In his opinion this is the only way to do it. He thinks the legislature made a mistake n
1929 when they set up such a small board but the litigation wasn't as conflictive as it is how and

there is no lessening of litigation in the future. That's his individual fecling to not pass the bill as

it presently is but to let the attorney general continue to do the work and in the meantime do a
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study and work toward getting everything under an umbrella. In Minnesoti all paramedival
things are under one umbrella. Senator C. Nelson indicated that the reason we have all these
boards is basically for health and safety. s there some way that some of these things could be
disassociated from state government? We've got the electrolysis which we've had the battles
over, and massage therapists we've battled over, it seems there's always and they never agree
within their own ranks. Here again they are groups of less than twenty. She is just wondering
why they are under the code unless it's for the health and safety of the citizens of North Dakota.
Senator T, Mathern indicates he thinks there is a reason for these boards. Te thinks it is (o
protect the citizenry. But there is a problem of finances. e is not so sure though that the size of
the board is really the ultimate test. He thinks that in a litigious socicty if you have five or six
physician things going it could take that bourd down too. Especially if they were cases like Gale
is fighting. He just wonders if. he is not so excited either about passing the bill. 1'm wondering
if you would be willing to extend your study 1o Jooking at other possibilities when Jegal costs
exceed a boards ability to address its obligations so we get some language in there about, when
do you use the attorney general. Maybe we should use the attorney general sooner, or maybe we
should have an insurance plan. He is a little concerned that if we just say study these small
boards, every small board will fee!l threatened and we'll spend the entire interim dealing with
their threatened feelings vs. Getting at what we need. Senator Kilzer indicated that he thinks
they should feel threatened because this could happen to them. He has no objection in expanding
the study to include what Senator T. Mathern is talking about. If there is a trigger point or a
threshold where the attorney general’s office has to step in. 1t all comes down to money and
there is a problem with these simall boards doing their job. It is very unlikely to happen to big

boards like the medical board, or the nursing board, or ¢ven the physical therapy board. Not only
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are these boards needed for protection of the public but the professionals also want their own
boards 1t really does come down to money and the risks that they Gike. 1t vou want to expand
the study and go towiards insurance policies or umbrella insurance policies or whatever he has no
abjection to that. Senator Dever inquired abont Senator Kilzer's comment about $300.000. Hy
inquired if the legislature has any oversight. Senator Kilzer indicated the oversight 1y the audit
and fiscal review committee.  Chairman Krebsbach indicated that she believes that i s the
membership of the group that is ultimately liable for the bill. Why wouldn 't the members
individually go to the bank or send a letter of credit saying we will be responsible or hable for
this debt and try and borrow the money that way. They said they can’t do it on behalt of the
board because the board cian not borrow money without some authorizanon. Why can’t
individuals do it. Senator C. Nelson inquired if the chairman noticed much enthusiasm in those
fetters of support. Chairman Krebsbach called the committee’'s attention to something she had
run across. She noted that there were conflicting letters from the same individuals submitted 1o
the committee by two different testifiers. Senator Dever noted there are allegations and counter
allegations. At this point Chairman Krebsbach indicated that the committee would hold off
action on this bill. On March 22, 2001 discussion was rcopened on HB 1377, Sandy Tabor.
with the Attorney General's Office offered amendments on the bill to the committee. She also
gave members of the committee a copy of the bill with the amendments incorporated into it. In
reviewing the amendnients she indicated in line 11 she inserted the language, subject to the
approval of he emergency commission. It was her understanding that the chairman spoke with
Senator G. Nelson about this and he thinks there is no problem with this being a request to the
cmergency commission. What they would be requesting 1s the authority to go for a loan. That

might take care of some of the concerns about this being out of control in that they will have to
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go in 1o the emergency commission any time they want to inereiase that loan, There will be some
sort of check and balance there that may give you some sense of comfort. “The other thing that
was done in this down on lines 18 and 19, based on cons ersations that were held she sensed
concern aboul limitations but there wiss also i concern about having enough money (o kind of get
it taken care of, We put in alternative Yangoage in the thought that the board could kind of
decide. They could cither decide that they wanted 1o do S1,000 @ year until they paid off the Toan
or they could determine how much they would have to assess based on paying off the Toan in
three years. This way they have some *aibility 1o decide with their membership what they
think makes the most sense. They can go up to $1,000.00 and decide the time frame of what they
want to do on this or they can decide how many years they want 1o pay this off in and then
determine the amount of the fees they would assess, This would allow the board some
flexibility. Qnline- 22 through 25 one of the things that Jim Fleming pointed out that in order 10
change their fees they have to go through a rule making process which costs them $1,000 every
time they do it. The notice part is the most expensive part of ail so since they have such a small
membership it would be casier to send something out by certified mail than to pay the cost o a
newspaper and the notice will be, you will still get the same results. Section 2 of the bill
provides the study resolution that Senator Kilzer was interested in. With just a little bit of
massage from the Attorney General's Office because we have a general concern about how
special assistant attorncy generals are being appointed and used by the boards and they would
like to have an opportunity as part of this study to be able to look at the system overall and sce if
it isn’t time to make some changes regarding legal services. That is the sum and substance of
this. Senator C. Nelson inquired about shali and shali consider studying differences language

which has been used in several bills. Senator T. Mathern adicated that these are amendments
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that go way beyond what he expected. He inquired what the consequences would be il the
committee elected just to do the study resolution and elected not to adopt the other proposed
amendments. Senator Wardner commented that after visiting with the attorney general and
realized there are some other ramifications and that the independent counsel would like to be
paid, and they could take not only the board, but the state to court to get those, so we decided this
was a better way to go. He felt like Senator Mathern does, fet them sweat, He feels these
amendments are good and this procedure is fine. They have to go before the emergency
commission and some of the guys that are on there might give them a difficult time, Senator C.
Nelson inquired who is on the emergency commission Sandy Tabor indicated the Teadership of
both the house and senate, the seerctary of state, somceone from the governors office or the
governor, Senator Dever inguired how this loan would work? A general discussion continued
with Senators Kilzer, T, Mathern, Krebshach, C, Nelson, Wardner, and Dever participating
and Sandy Tabor responding.(Tape 2, Side AMeter #°s 48.3-End and Tape 2. Side B, Meter
#'s 0.0-10.1) Senator C, Nelson indicated that she would like to know what the original code
was that this bill was based on. Senator Kilzer moved o adopt the amendments as presented by
the attorney general’s office, seconded by Senator Dever, Senator T, Matheen asked for a
division of the question. One section would be the section about the foan provision, the other
section would be in regard to the study, Roll Call Vote was taken on adopting Section A of the
amendnments which is everything but section 2 of the bill. 4 yeas, 2 Nays, and 0 Absent or Not
Voting, The motion prevails. Roll Call Vote was taken to adopt Section B which is section 2 of
the proposed amendment, Results were 6 Yeas, 0 Nays, and 0 Absent or Not Voting. The

motion prevails. A motion wis made by Senator C, Nelson to Adopt amendments teferred to as

substitute amendments to HB 1377, seconded by Senantor Wardner, Roll Call Vote indicated &
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Yeas, | Nay, and 0 Absent or Not Voting. A motion for Do Pass as amended was miade by

Senator Wardner, scconded by Senator Dever, Senator T Mathern expressed his reasons for

voting no on this bill, Roll call vote indicated § Yeas, 1 Nay. and O Absent or not Voting.,

Senator Kilzer will carry the bill.
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REPORT OF STANDING COMMITTEE (410) Module No: SR-51-6548

March 23, 2001 1:00 p.m. Carrier: Kilzer
Insert LC: 10677.0201 Title: .0300

REPORT OF STANDING COMMITTEE
HB 1377, as engrossed: Government and Velerans Affairs Committee (Sen. Krebsbach,
Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended.
recommends DO PASS (5 YEAS, 1 NAY. 0 ABSENT AND NOT YOTING). Engrossed
HB 1377 was placed on the Sixth order on the calendar.

Page 1, line 2, replace "from™ with ™ to provide for a legislative council study”
Page 1. line 3, remove “the Bank of North Dakola"

Page 1, line 7. replace "The" with "Subject to approval by the emergency commission, the” and
remove "from the Bank of North Dakota”

Page 1, line 8. remove "or other sources. and the Bank may loan (o the board.”
Page 1, line 10, replace "a” with "an”
Page 1, line 11, remove "seven hundred fifty dollar™

Page 1, line 12, after “repaid” inserl ", including any accrued interest. The amount of the
annual renewal license fee assessed under this section may not exceed one thousand

dollars”

Page 1, line 14, after the period insert “The notice of a proposed rute 1o assess the {ee in this
seclion or revert fo the p.evious license lee may be sent by cerlified mail 1o each
individual licensed by the board in lieu of the publication requirements for the notice in
chapter 28-32.

SECTION 2. LEGISLATIVE COUNCIL STUBY. The legislative council shall
consider sludying during the 2001-02 interim the abilly of occupational and
professional boards with less than one hundred licensees to process disciplinary
complaints and carry oul other statutory responsibilities. The study should address
procedures used by boards to respond to disciplinary complaints and iniliate
disciplinary actions. the boards’ ability to pay for the <nst of disciplinary actions, and the
legal services and stafl services available 10 assisl boards with the processing of
disciplinary complaints and the performance of other slatufory responsibilities. The
legislative council shall report ils lindings and recommendalions. together with any
legisfation required to implement the recommendations. to the fifty-eighth legislative

assembly.”

Renumber accordingly

(2) DESK. (3) COMM Page No. 1 RSN YNT)
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Chorian Mathew BPRL
Pedistric Muysician and Surpeen
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USA
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Jaruary 28, 2001

Governmeat and veterans Af{airs Committee
worth Nakewa House of Aepresentatives
Bismarcek, ‘iorth Qokota

we:  Mouse Hill 1377 - Giving the ND Podastric Fedicine Board authority to
burrov money from the Bank of North Dakota.

Laar vommitize Members:

I hove becn practicing Podiatrie Medicine and Surgery in Dackansen cince 1¥78 aro
have serviedg an the state licensing H2y0u in thi past.

9°:‘°Y5:" I oam concerned Lot ohar v ey tnomy profecsion ia thee state

I feei Laes crdy A new board made uo Of new nenbers who sre not 1nvolveo Q“JL;; -
Greaent cond et san brang Lh erd Lo Loy couang,yeeis’ long litigelion. 1king

?n:e Money everY e ta cortinue this Yy igious cycln is not *“he anawer. A'‘eady tae
voieth Qalons padistry licerse renews' (3700 per yeor) is one of tre highest B

if nor the hignest, in the country. 7o rate: thst to $750 per year 15 3nth;;vable

I sincergly hope thet this committee will not recommend pdassage of this | ‘

{rresponsible bill,

Respectfully, o
h@gﬂg
Cherian Mathew, D.P. 14,

Dear Committee members:

I have been practicing Podiatric Medicine and surgery in Dickinson since 1978 and have
served on the state licensing board in the past.

Obviously, 1 am concerned about what is happening to my profession in this state. ] feel
that only a new board made up of new members who are not involved in the present

conflict can bring an end (o this ongoing, years’ long litigation. Making more money
available to continue this litigious cycle is not the answer. Already the North Dakota

podiatry license rencwal ($500 per year) is one of the highest, if not the highest, in the
country. To raise that to $750 per year is unthinkable. | sincerely hope that this

committee will not recommend passage of this irresponsible bill.
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LAKE REGION CLINIC, P.C.
1001 T STREET

.0, BOX £100
DEVILS LAKE, NORTH DAKOTA 58301

TELEPHONE (701) 662-2187
h IN STATE WATTS 1-800-8648-8898

February 8, 2001

To Whom It May Concern:

This letter {s to expross my opinion that 1 am in favor of House
Bill #1377. 1 do believe that the bill should be passed. 1t {s

,,adeaggiftely negdeQiin order for our Podiatry Board to be able to
{ function and Mdoes 3ts job protwcting the profession and
" protecting tie publfc. If you have any questions, please do not

hegitate to qontact me.
\
Sincereiy, "\
. \\ "
. Ze -~
° (O ‘(/\
r T’\ ! (ZU
Basom Pahgrs, bP GL,
BFidch
GEMERA, SURGERY FAMILY MEDICKE INTERNAL MEDINCINE POOIAYRY
AP Bo3A MD. 0.4 Corves, MO. P.J fetidy, V0. 1.0 Codert ND. AR Toutan MD. 8.2. Finows, 0 P M.
AW.Pey, MD. AL Raytr, M0, S Sharsth MD. AH, Morsieds V0. ADVMSTRATION
GASTROENTEROLOGY N Oowar, ND. JL Yares, MO, X Shaema, MD. Judd RO S
8. Bz, MO Ay Con, 7 NP, RO. Sovakrsan, PA tnde Mnd




LEE HOFBOMMER DPH 7012837809 92-08-91 18:26 F.01

Olplemat Adnavioen Mooy of
M 1N AVE. 2
rABSO, W2 09103
Yetapre (9)) 253-M479

Lee A. Hofsommer, D.P.M.
‘II.' Mineiont & Surgical Moot Apastole

paron C. OQlsan OPM

Family Foot & Ankle Clinic
525 N. 9th st.

Blsmarck, ND 58501

This letter ls confirmation that 1 suppert 481377 lc¢ declare
an emergency of the Board of Poadiatric Medisiae and to Increase
licensure fees to $750/yr.

Sincerely,
Lo

Lee A. Hqfsommer OPM
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AE: House Bill 1377 2-8001

‘rom: Cherisn Mathew, 0.P.M, 483 6986 (FAX)

1215 Sime,0ickinsan ND 58601
FAX TO: Dr. Asron Olsaon 222-0229

Ry concerne:

1. Yhere is no 1imit placed on the smount thet cen be borrowsd from the

Bank of North Dakota by the ND B vard of Podiatric Medicire.

2. Some sfforts should be made to negotiate with the creditors to pey back the
dabt on monthly or yearly basls with interest.It {s very possible that they

might sgras to this.

.3. There &8 o provision for collecting the expengses of the lnvestigation from the

podistrist who wae lavestigated. This should leke care of tha axpenses

ssnociated with investigetion,

4, Thare is o gararal parception ( right or wrong) that the prasent board

of axaminers will not be sble to bring this conflict to 6 sotis-
fectory conclusion. T feol thet for the good of our etete ssgocistion
the present board members shoyld feel choritadble enough to stap
anide end 8 new board deel with the conflict. I am not sute thot
the new board will be succeesful but this would show goed faith.

Then 1 migh* be sble to support thig bil’ with some medificetion,

Charian Mathew FAX sent to Or, Ulson at 2:10 PH. 2-8-01
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NORTH DAKOTA BOARD OF PODIATRY EXAMINERS

February 12, 2001

Chairman of Government and Veterans Aftairs

RE: Bill 1377

Enclosed is a letter of support which had inadveriently been omitted from the packet 1 presented
at the committee hearing and the above captioned bill on 02-09-01. 1 apologize for any
inconvenience.

Aaron C. Olson. DPM
President of the Board

Enclosures

02-13-01/4lp




February 8, 2001

Re: House Bill 1377

This is a brief bxt emphatic letter of support for House Bill #1377, kis my
understending that passage of 1377 would allow the North Dakote Podiatry Board to
accrue debt, which in tum would allow the Board to continue to function as 8 Podistric
goveming body. Podistry is a medical art and science distinct from any other medical
specialty. As such we should, and indeed need to be represented and governed by a
board of our peery. As a practicing podiatrist in North Dakota, 1 believe it to be
{mperative that the Board be allowed to meex these eods by whatever means necessary.

Thank yow,

2 Mot

Karen M. Rinebart, D. P. M.
P. O. Box 2655
Bismarck, ND 58502

Aisan‘and ‘e ¥ WETAR AW TATEA ®A "
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2-8-01

Madam Chairperson and Committee Members;

1 am apposed 1o Bill ## 1377. 1t is my feeling that there are serious problems with the
current Podiatric board, and passing this bill will altow them to continue their corrupt and
unjust practice. 1 do not believe that the taxpayer’s money should be used in this fashion.
| believe that the current board members need to be removed from this board and
replaced with people who will act fairly and function as a true Podiatric Board is intended

to do.

I believe that if Bill #1377 passes it will be harmful to many skillful and competent
Podiatrists. And the people of North Dakota will ultimately be the ones who suffer from
this loss of skill and expertise in the care of foot and ankle problems.

I believe that if Bill # 1377 does not pass, the state and the board members themselves
will be forced to deal with the internal problems of this board, which is long overdue. My
insight does not come from the heart alone. | work in the Podiatric field and with the
people of North Dakota who require this service, every day. | know that there are serious
problems and urge you to make the changes that are necessary to remedy them.

Thank you for your time and consideration.

Sincerely

A\
NV AN \ N yv -_x\.\"\-.g“)k\u“w

Chris Himmelspach

3917 37" S1. NW

Mandan ND 58554

¢ mail chrisHH@peoplepc.com




Near Chariman and Committee Members:

My name is Dr. Francisco Tello. I have been practicing Podiatry in

Bismarck. since September of 1995. [ was an associate emploved by Dr.
Brian Gale my first 2 V2 years in practice. 1 have been employed with
MedCenter One for the past three vears. | have been witness to a grave
injustice with regard to the Board of Podiatric Examiners™ prejudicial
mishandling of complaints. I have witnessed an original $20.000 in
collected licensing fees which took over 30 vears to accrue, dwindie to zero
in less than 12 months in late 1994 to mid 1995. 1 witnessed testimony
presented by the president of the licensing board in the 1997 hearing before
the Human Services Commitiee regarding Senate Bill 2068. whercin. he
outlined the financial decline of the Board of Podiatric Examiners over
several yvears concluding with a debt of approximately $16,000 attributed
almost wholly to legal debt. He went on to ask for support of Senate bill
2068 which, among other issues, stated “Each licensed and practicing
Podiatrist sha:l pay the annual renewal license fee established by the board,”
please note there was no proposed cap to the licensing fee in the bill. At that
time the licensing fees were $200 per year. After testimony from members
of the State Podiatric Association the bill was killed, then rewritten and
submitted as House Bill 1239. It was passed capping our annual fees at
$500 per year. Testimony was given that members of the State Podiatric
Association were made aware of the Senate Bill 2060 only four days prior to
its hearing. The Board of Podiatric Examiners, who initiated the bill, did not
feel it necessary to inform or consult the very Podiatrists they represent.
Testimony before the Senate Human Services Committee aid in




conversations at the next two state association meetings all revealed the
consensus that we would only continue to throw good money after bad. In

truth the Board of Podiatric Examiners currently owes in excess of $20.000

comprised mostly of legal fees.

Once again the Board of Podiatric Examiners wishes to raise our licensing

fees to $750 per year.

In a letter to the president of the Podiatric Association from the president of

the Board of Podiatric Examiners dated Jan 26"’, he slalés “Because of our

low numbers of licensees there is the possible increase of license renewal
fees to $750”. The letter also requested the association’s support for House
Bill 1377. The letter failed to state that the bill had a/ready been submitted
by their attorney and sponsored by representatives Keiser, Berg, and Klein
on Jan 22™. In fact only due to the testimony by the Board of Podiatric
Examiners’ attorney at the Human Services committee hearing regarding
Housc Bill 1262 on Jan 23™ did the Podiatrists in attendance find out about
Bill 1377. Once again, the Board of Podiatric Examiners chose not to
inform.those they represent that they were attempting to raise our fees and
worse, borrow, from the public of North Dakota through the Bank of ND,
unlimitéd funds to continue litigation cost. The combined legal expenses of
all parties is pushing $750,000... and they need more?

The majority of the Podiatrists of the state of North Dakota are embarrassed,
insulted and strongly opposed to Bill 1377. We do not wish for the people
of the state of North Dakota to be asked to assist in funding this travesty.
We do recognize the damages this battle has caused and through House Bill




. 1262 with minor amendments hope to correct this injustice. This testimony,
along with others, and several letters from fellow state podiatrists unable to

attend, ALL respectfully ask for a do not pass for Bill 1377. Mr. Chair and

committee members thank you for your time.
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Chairman Klein and Commiltce Members:

My name is Dr. Brian Gale. My address is 2418 Coolidge Avenuc in Bismarck,
Fam testilying in epposition of Bill #1377 1 believe that the best way to cotrect the
current debt problems with the Podiatry Board is to change the Board members

immedintely (not in four years); olherwise the current debt problems will worsen

mslcad of improve,

Wednesday evening at a telephone conference mecting of the Podiatrists in the state,

there were somie very strong feclings that were expressed. The most important point
that was agreed upon by everyone was that 1377 was proposed without having a

discussion amongst the podiatrists. lnstead, there was an attempt to push this through

without anyonc knowing about it. The fact that we had (o meef (o discuss 1377

stnfe. This il is self-serving ty spy the Jeast, The Podiatrists voled to oppose tis

. Bill.




Another point that was discussed was that some of the current Board members were
using outrageous scare tactics to try to convince the others to support 1377. The
Board’s attorney and the Board’s president are the ones who stand to gain by having
this Bill go forward in its present state. Unfortunately, they did not think the Board
would ever get into so much debt. If the Board were being run fairly and ethically,
there would be no problems with the current Board’s finances. Why would any
attorney allow their client to go so far into debt without advising the Board or all of
the Podiatrists in the state for that matter about the possible risks that would go along
with this debt. At least tell the Podiatrists who have been funding the effort that it is

costing a tremendous amount and will put them into debt for several years.

The third point that was made is that we do not feel there is a need for a medical

doctor to be on our Board any longer. This was unanimous among everyone taking

part at the meeting.

The Board members should be changed immediately, There should be some way

for the board members to be held accountable because of their immunity. There must

be a way to keep them honest. They shoulr not be able to prevent doctors from being

licensed and they should not be able to destroy doctors who are competitors.




. The following are examples of topics that are in other Board’s statutes however are

not in the podiatry boards statute and I think should be seriously considered to be

added to ours.

1, Conflict of Interest statement: There should be a statement which discusses

the conduct of the Board members and examples of conflicts of interest. The

most serious conflict of interest is when a local competitor is oversceing a

board as is the situation with the current Podiatry Board. If the doctor can

longer practice the Board member could financially gain hundreds of

thousands of dollars,

. The medical board can remove one of the members of their board with a vote
of about 70% and because there are so few Podiatrists in the state, wc shouid
have the ability to remove a board member if 70% of the licensed Podiatrists
in the state agree to it

. Some boards have in their statute that the state association nominates people
for the board and that the governor must choose from those nominations.
Since there have been so many problems with our Board in this area I think
this would be one way to prevent this type of problem from occurring again,

There is no reason for us to have a board member on our board for 19 of the

past 23 years with most of those 23 years spent as president of our board.

There is no reason why some of the current board members have been on our




board for over 10 years continuously. There is also something wrong when a

board member has repeatedly attempted to talk patients into suing doctors and

talked patients into sending complaints to tiie board that he is part of. The

only way the Board president can exercise his power is when a complaint
is made, The more complaints, the more power whether they gre
legitimate complaints or no

. Statute of limitations for complaints. The Board should not be allowed to
review complaints by patients concerning their treatment from many years
prior. The statute of limitations for medical malpractice is 2 years. Why

should the statute of limitations for a complaint to a board be unlimited?

There is something wrong with a board who accepts and takes relentless action

against a doctor when 22 of 23 complaints come from a few competitors or

patients who are seeing a local competitor.

Thank you. I would be glad to take any questions at this time.




. Contlict of Interest statement

! 1he medical board can remove one of the members of their board with
4 vote of about 70% and because theie are so few Podiatrists i the
state we should have the ability to remove a board member if 70% of

the licensed Podiatrists in the state agree to it

3. Some boards have it written into the statute that the state association
notitinates people for the board and that the governor has to choose

from those nominations.

4. Statule of limitations.
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Switchbomd (701) R57 1000

400 B Burdick Bxpy.
1 Toll Free 1-800-598+1205

Fon Offce B 4th Medical Arts Clinic Fax (101851130

DATE: Fabruary 8, 2001

TO: Raprosentativos Kolser, Berg, M. Klain

Dr. Bradley A. McCusker, Prosident-North Dakaota Podiatric Medical
Association

RE: House Bill No, 1377

Dear Representalivos:

| am writing In regards 1o House Bill No. 1377, which is 1o ba introduced soon.
This bill is an act to create and enact a new section to chapter 43-06 of the North
Dakota Cantury Coda, relating to the authority of the board of podiatric madicine

{o borrow funds from the Bank of North Dakota.

A rocent telophono poll amongst the podlatrists of North Dakota demonstrated
thal, by a margin of 9 to 6 with ane abstention, this bill is not an acceplable piece

of legislation and therefore cannot be supporied.

We are quite concerned about the escalaling costs of licensure renowal and foeol
that another mechanism to help offset the Board's litigalion expenses needs {o he

found.

The Norh Dakota Podiatric Medical Association would welcome the opportunily
to work with the North Dakota Legislature In constructing an acceptable

alternative.

Thank you for your time.

gy AfMcCusker
ofth Dakota Podiatric Medical Association




. Committe Members:

My name is Tom Schaff. My address is

802 S 1st St, Underwood, ND.

| am here to oppose bill #1377. | believe that the
taxpayers money should not be used to bail out
the Board. It only causes more probiems with good
money after bad money. If the Board has the

money they will spend it, but if it doesn’t have the

money they can’t spend it. | believe by changing

the Board members this would help alleviate the

problem.




Additional Testimony for H.B. 1377
Submitted by Brian Gale, DPM

I. Dr. Olson has a history of misleading the Legistative Session
participants as you can see from the public documents included with
this statement. In a decision by Judge Robert Brady after a hearing, he
states in his Findings and Conclusions, “relative to H.B. 1479, Dr,
Aaron Olson appearcd and testificd, among other things, “the bill
doesn’t change anything that is not currently being done.” “... Dr,
Olson specifically explained while most of the bill is merely
housekeeping... it does contain a new definition of Podiatric

Medicine.” "In view of Dr. Olson's implication in his prepared

testimony. .. For that rule to have an effective date of December 1,
1991, the Board had to have begun the rulemaking process almost
immediately after H.B. 1479 became law, and strongly suggests that if
the moving parties behind the legislation were the same as those
involved in the drafting and adoption of the administrative rule, both

the Medical Association and the legislatiwe were not dealt with in

good faith."

o




In 1997, attorney Joe Cichy testified on behalf of the North Dakota
Podiatrists for S.B. 2060. During his testimony, he stated, “The
association, in a telephone survey, agreed to resist a fee increase that
the Board is attempting to establish through the rulemaking process.

The Association members had no prior notice regarding this

bill... Finally; my understanding is that the sponsor was informed that
this bill was merely a housckeeping bill. As you can see, it is

considerably more than that,”

Dr, Olson lists 21 Podiatrists practicing in North Dakota and § of
those are practicing elsewhere, The state association does not even
have a list of all of the Podiatrists who are licensed in North Dakota so
they could be contacted to see if they wanted to be on the telephone
conference call.

Dr. Olson states that he “represents” 4 Board members and has 9
letters of support. However he did not submit 9 letters of support. He

submitted 8 letters of support and another letter strongly

opposing H.B. 1377 from Dr. Cherian Mathew. THERE IS




DRAMATIC EYIDENCE THAT OLSON AND OTHER BOARD

MEMBERS USED OUTRAGEOUS MISINFORMATION 1O

GET PODIATISTS TO AGREE WITH 1377,

Dr. Olson says that he has spoken to ali but 5 of the 21 Podiatrists.

Why didn’t he speak to all 21?7 Why did he call them in the first

place? Why didn't Dr. Olson participate in the FORMAL STATE

ASSOCIATION phone conference meeting? WHY DO YOU

THINK THAT HE WOULD NOT FACE NOR DID HE WAN'T

OTHERS TO FACE KNOWLEDGABLE OPPOSITION?

Dr. Olson state’s, “4 who have not sent letters have told me they
believe Board should be solvent & pay bills, What does that have to

do with supporting H.B. 13777 How do we know for sure that Dr,

Olson really spoke to anyone?

. Dr. Olson also states,” President of the state association (abstention)
supports concept of bill. What does it mean to support the concept?
Does the president of the association know that Dr. Olson was going
to say this to the Committee? Why didn’t the president put that in his
letter to the committee?

. Then he states, “18 Podiatrists support boards autonomy. What does

that mean in regards to H.B. 1377? Dr. Olson is throwing around a lot




of numbers but the fact is that the state association took a vote where
there were 15 licensed Podiatrists present. No one knows what Dr.
Olson told the people whom he received his letters from and we have
no proof that he talked to anyone else. Especially in light of Dr.
Olson’s previous misleading testimony in 1991 and 1997, his
testimony on this bill should be taken very cautiously,

. Another document included at this time is the first three pages of the
analysis of the five cases that 1 was disciplined for in the year 2000.
Dr. Harold Vogler who has an international reputation as a foot and
ankle surgeon has made multiple statements about the sloppiness of
the investigation, inaccuracies and obvious and overwhelming
conflicts of interest of local competitors,

. 'The next document is from Dr. Steven Kilwein who reviewed 90

surgical cases and found nothing wrong with any of them.

. The last document is a jury verdict from a malpractice case involving

a patient who died from the treatment of Dr. Olson. The jury decided

that Dr, Olson was 41% responsible for the patient’s death. The Board
received a complaint from the patient’s daughter and within two

months the Board decided that Dr. Olson had not done anything

wrong.




JH-07-1997 08159 QLS CICHY nTTYve

. JANUARY 7, 1997

BENATE HUMAN SERVICE COMMITIE
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MR. CHAIRMAN AND SENATE COMMI'TTEE MEMBERS:

My name ls Jue Clchy am) 1 reprasent. the Norbth bpakola
Podlatric Association,

Senate BLll1l 20060 essentlally deala with two principal areas:
A fee ipnarease in Seclion 1, and allowing for a refurral fee in
Heation 2,

The Asgoulation, In 4 telephone survay, aygroaid to resist a [ee
increase thalt the Board is attompting to establish through the
rulemnking process. Al the present tLime, thore js a rule pending
that would increase Lhe licensure fees from $200.00 to $500.00.
The Aspoclation members had no prior notice regarding this blll and
its President only becams aware of Sanate Bill 2060 late last weok.

There was no time to poll the members about the Board's attempl to

remove tha cap on fees, however, with tha opposition to the

adminlistrative fee increanse, it is safe to say that the members

would be opposed to removing the limitation the Board presently has
on increasling fees.

'the Association's cvoncern is that the Board, at this time, has
acted in an arbitrary and capricious manner resulting in excess

costs being incurred by the Board and which continue to be

In the case of Dr. Brian Gale v. The North Dakota Buard

incurred,
of Podiatric Medicine, (1n which Dr, Gale prevailed) an appeal of
rt sald: "There

And

an order imposing disclpline on Dr. Gale, the Cou

has been discriminatory, selective prosecution by the Board.
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‘ it. iv rathor obvious that Lhe lioard has held Lr. Gale to a strictor

standard Lban [t has concerning identical conduct on the part of
two Roard mombers who participated in the procendings against Dr,
Gale") and "Despite Lhe Board'a knowledge that Board Prasldent Lr,
Olson practliced co-uxtanslvely in the anatomical area vlaimed 4in
the adminlatral.ive complainl agalnst Dr. Gale to be outside Lhe
acope of pracvtice, no disciplinary action was brought against Dr,

Olaon."
Thu Courl also stated that Dr. Qlson's particlipation parmeated

the entive procveedings with partiallity while Dr. Olson is involvaed

in a civil nuit against bDr., Gale.
Af a rosult of the Board's handling of this wattoer, Lhere are

varlous serious concerns on the part of the Assoclatlon members

that this Bouard, with lts present leadershlp, would abuse the fea

issue Lf no cap is LIn place.
Concarning Sectlon 2, the Assoclation has not had time to poll

its members on this issue., However, the essence of it would be tu

allow fee splitting, referral fees, and payments to doctors for

medical services not actually or personally renderad, Clearly,

this is not good public pollcy and should be rejected.

Finally, my understanding ls that the spongol was informed

that this bill was mexely a housekeeping bill. As you can see, it

is conslderably more than that. This Machiavelllan attitude i#

what concerns the Asgociation members and for that and the above

reasons, the Assoclation requests that this Committee recommend a

vdo not panss" on Senate Bill 2060.
. Thank you for your consideration.
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Pilly-fifth
. Loyistalivo Assembly SENATE BILL NO. 2060
of [dorth Dakoln

Inioduced by

Bonator Lips

A RILL for an Acl to amund and roenact soclion 43-06-18, subdivision 0 ol subsoction 1 of
sontion 43-08-16, subsection 4 of sgction 43-06+16.1, and subsoction 1 of sectivn 43-00-16.0 of

the Norlh Dakola Contury Cods, rolating to ficensing and disciplining of podiatrists.

BE IT ENACTED BY THE LEGISLATIVE AGSEMBLY OF NORTH DAKOTA!

SECTION 1. AMENDMENT, Ssuctlon 43-05-15 of tho North Dakota Contury Code Is

arnanded and reenacled as foliows:
43-06-16, Renowal of license - Fee - Eslablished by board - Failure to pay -

Reinstalomont, Each llcensad and practicing podiatrist shall pay the annual renewal license
feo established by the board, Fhe-lieensates-may-be-lnoreased-in-neserdenae-with-the-nuembor

of- yeure-lloonsed-and-prastelngin-Norh-b akola- but-may-net-execed-five hundred-dollare: The
fen must be pald on or before the renewal date established by tho board, The person is entitied

to an annual cerdilicale or license upon payment of the fee. If the ranewal foe is not pald within
six months after the date eslablished by the board, the license of the delinquent llivonsee must

be revoked and may not be relssued except upon a new application and the payment of the
renowal fae established by the board plus twenty-five dollars and the costs af any hearing held

concerning revocation of a license for nonpayment,
SECTION 2. AMENDMENT. Subdivision o of subsection 1 of section 43-05-16 uf lhe

North Dakota Cantuty Code 1s amended and reenacted as follows:

0. Aeeepﬁnway#ngmmmbhg%pay-&feﬂ—e!ﬂ—wmmngwweﬂem
raferrals-obtaining-any-fec-by-fraudrdeceit-er-mioreprosentationt or-the
paymonterreesipt; Except for the lawtul distrbution of professional

partnerships hs, imited liabiity companles, or assoctations, paying

ot racelving, directly or Indirectly, of any fee, carmmission, rebale, or uther

Page No. 1 70223.0100
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Fifty-filth

Legislative Assembly
compensation for madlogl services not agtually or personally rendored, Qe for |
natlent (alarrala. ®

l

SECTION 3. AMBNDMENT, Subsection 4 of section 43-08-18.1 of the North Dakola

Century Code Is amandod and reenacted as follows:
4. Impose a civil penalty not excoeding ten thousand dollars for each vicialion, the

amaunt of the civil penally fixed so as to deprive the podiatriat of any economic
advanlage galnad by the viotatlon or to reimburse the board for allorney's tees and

-

the cost of the Investigation and progeceding.

5
3
7
8
9 SECTION 4. AMENDMENT, Subsaction 1 of gection 43-05-18.6 of the North Dakola

10 Cenlury Code Is amonded and reonaocted ag follows:
11 1. Aperaon wha has knowledge of any conducl constituting grounds for disciptine

12 under thls chapter may ghall raport the violation to the board.

Page No. 2 70223.0100
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Filly-fitth
Legislutive Assombly HOUSE BILL NO, 1239

. of Nurth Dakota
Introducod by

Roprosontative Keiger

Saenator W, Slonehjem

A BILL for an Act to amend and reenact section 43-05-15, subdivision o:af subsoction 1 of
geclion 43-05-16, subsoction 4 of section 43-05-18.1, and subseclion 1 of seotion 43-05-16.5 of
the North Dakola Gentury Code, relating o licensing and disclpiining of podialrists; and to

declare an grnergoncy.

BE IT ENACTED BY THE LLEGISLATIVE ASSEMBLY OF NORTH DAKOTA!

SECTION 1. AMENDMENT, Seclion 43-05-13 of the Narth Dakata Century Cade is

ainended and reenactod as lollows:
43-05-18, Renewal of license - Fee - Established by board - Faliure {o pay «

Rolnstatement. Each licansed and practicing podlatrist shall pay the annual renewal license
fee aslablished by the board, The license fge may-bu-hereasedir-assordance-withtha-rumber
olyoars-Hoonsed-and-practicing-in-Nerth-Daketar-but may not exceed five hundred dollars. The
lee must be pald on or belore the renewal date established by the board. The person is entllied
lo an annual certificate or llcense upon paymeont of the fed, Il the renewal fee Is not paid within
six months after the date established by the board, the llcense of the dalinquent licensee must
be revoked and may not be relssued except upon a new application and the payment of the
rencwal fee established by the board pius twenty-five dollars and the costs of any hearlng held

concerning revocation of a ficense far nonpaymont,
SECTION 2. AMENDMENT. Subdivislon o of subuection 1 of section 43-05-16 of the

North Dakota Century Code is amended and reenacted as follows:
o, Accepting, paylng, or promising to pay a part of a fee In exchange for patient
referrals; obtaining any fee by lraud, deceit, or mlsrepresentation; of tho

payment-or-recelpt paylng of receiving, directly or indirectly, of any fee,

commission, rebate, or other compensation for services not actually or

70583.0100




OLSON CICHY
ATTORNEYS PO, MU K17
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| Wismwn ek ND S8502 001 7
Phonn: 701223 4824
Fax: 701.227(8458

January 15, 1997

VIA FAX 223-~-786858

Gary R. Thune

Attorney at Law

P. O. Box 400

Bismarck, ND 58502-~0400

RE: NORTH DAXOTA BOARD OF PODIATRIC MEDICINE

Dear Gary:

Subsequent to our cdonversation about the interim final rule
pertaining to the Increase in fees for podiatrists, 1 had a
telephone conference with John walstad at the lLegislative Council.
He reviewad the notices that are on flle with the Legislative
Council and did not find one relative to the proposed rules that
the fBoard of Podiatric Medicine Is attempting to adopt,

Also, N.D.C.C. 28-32-02(6) provides that an agency may declare the
proposed final rule to be an interim final rule effective on a date
ne earlier than the date of filing with the Legislative Council the

notice required by §§ 4. Thus, because no notice has been filed,
the proposed interim final rule cannot be effactive. The
subseation also requires that the agency shall take appropriate
measures to make interim final rules known to every person who may

be affected by them, The most appropriate way would have baen Lo
{nelude in the notlce the fact that the Board was attempting to

make this an interim final rule.
Please provide a copy of the notice to me that was filed with the
steps taken by the Board to inform

Legislative Council and also the
avary person who may be affacted by this interim final rule.

I look forward to hearing from you.

Sincerely,

J—
Joseph

230 1gke

."“5- ai br, Srian Oale
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ROBERT N. MEALS, P.L.L.C.

. 'MEMORANDUM

TO: David Utlak, M.D.,
Larry Poliner, M.D.

Robert N. Meals Begikers

Jugie 11, 2000

Serious flaws in Peer Review process

I apologize for the delay in sending this infonmation to you. The following information is
derived from 27 years of experience as an attorney and 23 years of representing physicians in

peer review proceedings,

The peer review process in this country today is basically a sham that has been made
immeasurably worse by the immunities granted by the Health Care Quality Improvement Act of
198G to members of peer review committees, and by state peer review privileges that ar2
consistently used to shield misconduct by hospitals that make it difficult if not impossible for a

physician who is the subject of a peer review proceeding to obtain information necessary for his

or her defense,

Doctors who are granted medioal staff privileges usually believe they are entitled to keep
those privileges ay long as their work is good and they behave as good citizens, They are further
led to believe that if complaints are made about their quality of care or conduct, that the peer
review process provides an avenue of relief by which the merits of such complaints can be fairly

determined by their peers before adverse action is taken against their ability to practice their
profession and make a living. But that Is not the way it actually works. IHere are the main

problems with the peer review process as it stands now:

1. Widespread abuse of the Summary Suspension procedure, A summary
suspension s supposed to be imposed only where the failure to take the action may

result in imminent danger to the health of any individual, That is the [aw in

California and the position of the California Medical Association. Years ago, most
“Correotive Action” was taken after notice and a hearing to determine the validity of

the complaints, However, in recent years, we almost never see cases of routine
Correotive Action---practically gvery peer review proceeding today begins with &

summary suspension of the physiclan’s privileges, which means the practitioner is

irreparably barmed from the beginning, regardless whether thers is any merit to the
complaints being made against him or her, From that moment on, the doctor will

Sulte 3500 ¢« 1000 Second Avenue + Seattle, Washington 98104
Telephone (206) 682+3220 « Facsimile (206) 682-0443




'always have to disclose the summary suspension to multiple parties---hospitals,
insurance companies and managed care organizations—-no matter what the outcome
is or the eventual truth of the matter, and that is in and of itself harmful to their ability

to practice from that point on.

. Summary snypensions based on criticism generated by direct economic
compelitors or non-objective “outside” reviews obtained by hospitals. Some of
the greatest injustices occur when a physician’s privileges are summarily suspended
based mainly on criticism gencrated by economic competitors, or by peer review
organizations who are paid by the hospital to review medical records and come up
with a list of criticiam that can then be used by the hospital to justify a summary
suspension, These untested comments are used to justify summary suspension of
privileges often before the affected practitioner even knows what is being said, The
suspension is imposed without the benefit of any independent, objective outside
review of the medical records in question. Instead of being objective, it is often the
product of a handfill of medical staff “nsiders’” who make the determination,

The “Standard of Care” is skewed. Frequently, violations of the ‘l‘standard of care”

determined by non-objective “experts” tum out to be nothing more than a
disagreement among doctors over the management of cases when both approaches are

well within the standard of care. One doctor’s point of view is suddenly converted
into a “standard of care” not met by the physician under review, contrary to the
medical-legal definition, which is usually defined by a broad speotrum of approaches

to medical or surgical management,

The Medical Staff Bylaws fail to provide a “risk hearing” or any meaningful
hearing within thirty days, which means the damaging summary suspension is
then reported to the National Practitioner Data Bank before the doctor ever has

a chance to defend hiimself or herself.

Inadequate notice of the charges before the “due process” hearing., The notice of
summary suspension rarely even provides much insight into the basis for it. The
doctor Is informed of a right to request a heasing within 30 days, and only after that
request is made, Is more information provided. But the information provided often
provides little insight into the lssues. Sometimes, the hospital simply provides a list

of medical record numbers with a generio list of “concerns,” such as “lack of
judgment,” “documentation,” “poor surgical technique” etc. and leaves it up to the
doctor and his or her attorney to figure out what they are getting at, Only after the

hearing begins dou the details become known, when the doctor has no chance to
prepare for the surprises being sprung on him or her by arrogant hospital attorneys,

Unqualified hearing panels. This presents a real dilemma. Usually, the doctors
who are most qualified to judge whether or not the doctor under investigation has met
or violated the standard of care are direct economic competitors, Since these
physiclans can't serve on a peer review panel, less qualified people are appointed.

Just because everyone went to medical school doesn’t mean they understand the
nuances of a speolalty like invasive cardiology. The more cnlightened hospitals

.2.
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sometimes obtain a true expert in the affected physician’s specialty-—someone who
practices in a different arca of the country-—to be a member of the local peer review
panel, and in these instances, the result is usually fairer, Another major problem
these days is that the doctors who are appointed to the hearing panels are beholden in
some way to the hospital—-either as hospital-based physicians whose contracts
include “termination without cause” clauses, which puts subtle pressure on them to
agree with the hospital’s point of view, or as doctors who are heavily dependent on
the hospital to provide them with equipment necessary to maintain their practice,

“Rambo” hospital attorneys who take a “no holds barred, win-at-any-cost”
approach to peer review proceedingy on behalf of their client, Two types of legal
proceedings, although adversarial, should be approactied more with an interest in
discovering the truth than in “winning” and “losing.” One is divorce, where there can
never be any real “winners,” and the other is peer review, where a professional’s
entire career is usually on the line, Yet many hospital attomeys will stop at nothing
to “win” on behalf of their client, making it as difficult as possible for the affected

practitioner to defend himself or herself. They delay proceedings, fight to keep
important documents such as committee minutes from being disclosed, and do the

best they can to keep the dootor from effectively cross-examining the witnesses
against them,

Inherently unfair Hearing Procedures in the Medical Staff Bylaws. These
include making the doctor “appeal” an adverse action before the hospital or medical
staff has ever proven the case against him or her; putting the “burden of proof” on the
affected doctor to prove that the adverse action taken against him or her was
“arbitrary, irrational or without any factual basis,” which is almost finpossible burden
to carry, when the burden should simply be on the hospital at the beginning to prove a
lack of competence or conduct that significantly disrupts its operations; allowing rank
hearsay such as a report by an expert to be considered as evidence without any
opportunity to oross-examine the person who wrote it; and, in many bylaws, allowing
the doctor to have an attorney, buf not allowing the attorney to speak at the hearing,
which forces the doctor to presetit the entire case himself or herself. The latter is
often seen partioularly in Texas and Georgla, and in every instance I know of, it
results in disaster for the doctor, who has no legal training and is inept at representing

himself or herself, The weorst abuse, however, is a procedure that provides that
whatever decigion is made by the hearing panel is then referred back o the Medical
Executive Committee, which is usually the adverse party to begin with. The bylaws

then provide that the MEC can “modify the ‘recommendation’ of the hearing
committes” any way it wants, What this allows the MEC 10 do~--and this frequently

happens in ca1es I have seen-«-is simply REJECT THE DECISION OF THE
HEARING COMMITTEE WITHOUT EVEN GIVING A REASON, and then make
the doctor who jusi prevailed appeal that decision to the Board of Directors or
Trustees, which almost always rubber-stamps the MEC’s decision] This turns the
whole prooess into a true sham (usually after the dootor has spent thousands of dollars
in attomeys fees and expert wilness fees trying to defend the case) because even
though his or her peers sided with the doctor and recommended reinstatement of
privileges, the MEC just volds the decision and the doctor loses anyway. This

.3
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ROVIDING COMPRENENSIVE HEALTII AND WELLNESS SERVICES TO THE RESIDENTS AND VISITORS OF THE REGION,

July 31, 2000

GOVERNOR ED SCHAFER

GOVERNOR, STATE OF NORTH DAKOTA
STATE CAPITOL BUILDING

600 EAST BOULEVARD

GROUND FLOOR

BISMARCK, ND 58505-0001

RE: APPLICATION FOR BOARD

Deayr Governor Schafer:

In mid~June 2000, the members of the North Dakota
Podiatric Medical Agsoclation received a letter from
our secretary requesting from our President, Dr. Brad
McCusker, that anyone interested in serving on the
North Dakota Board of Podiatric Medical Examiners

£i1l out an application.

Three days later, after opening up that request, I
read in the Bismarck Tribune that a person was
already appointed to the Board to replace an existing
member who no long wished to serve his position.

This outraged me! I even became more angry when I
found out who the person was that you had appointed.

I feel I am a sensible and reasgonable person,
therefore I walted to give thought to this, over a
month, as you can see from the date of this letter

before returning any comments.

The first thing I want to make perfectly clear is
that I have nothing personal against the gentleman
appointed to the board, 1In fact, I know colleagues
of mine who think very highly of him. I personally
do not know him myself. 'This in no way reflects
anything personal against the gentleman who was

chosen for the board.

RECEIVED

AUGO 1 2000
DAKOTA FOQT & ANKLE




Governor Schafer
July 31, 2000
Page 2

RE: APPLICATION FOR BOARD

This caused me to become suspicious. This gentleman
has been a phantom to our agsociation in the state of
North Dalkota. He hasg played no role in woxling on
our gcope of practice, nor has he attended any
meetings in order to support the Association of
Podiatry in the state of North Dakota. Again, I want
to make it perfectly clear that I do not hold that
against him, either. He chooses not to get involved,
that ig just fine. I have no doubt he is a fine

person and a fine podiatric physician.

What I do not understand, is how he was contacted
before the rest of us had a chance to even send back

our application.

My concern is the terrible dilemma that the
podiatrists in North Dakota are in, due to the battle
between the Board and Dr. Brian Gale. I have been
following that since the infancy of these problems.
Again, I have to state, I do mean it is a dilemma.

It has cost all of us financially, by increasing dues
to the podiatrists practicing in the state of North
Dakota. It has caused suspicion of the general
public which affects all our podiatric practices. It
hay received national attention, inasmuch as warning
people not to come to the state of North Dakota to

practice,

With all the suspilcion and uncertainty between the
Board and Dr. Gale, a new member is then appointed
before anyone is given the time to £1i11 out the
application. The Board also looks suspicious in that
they appoint someone who has not been involved in any
of the Association activities,




Governor Schafer
July 31, 2000
Page 3

RE: APPLICATION FOR BOARD

I was just in Chicago at an education seminar, with
many podiatrist and orthopedic surgeong. 1 was
questioned by many on what is going on in North
Dakota. They made me feel embarrassed being from
North Dakota. I have had a number of telephone calls
from people out of the state of North Dakota
wondering what is going on up here. Many of these
people are saying, "Why would you even practice in

North Dakota®?

I have lived in North Dakota all my life except for
the education and training time that I took out of
the state. I did come back to serve the state of

North Dakota. I know truly that these people do not
know the whole story; I don't know the whole story.
Surely, the way the new Board member was elected
seems very suspicious, and I sure do not understand
how this was done before anyone had a chance to fill
out the application. I would like to ask, why did we
get the application in the first place, then?




Governor Schafer
July 31, 2000
Page 14

RE: APPLICATION FOR BOARD

I am a native of North Dakota who went out to get
experience in a field I could not get in North
Dakota, but came back to serve my own state. Surely
I deserve an answer and an explanation of how this
process was done and which looks to be undermining
the active podiatric physicians in the state of North

Dakota.

Sincerely time to heal this dilemma.

‘ Aot C,ﬂczfteaxa*vr/’“"

Steven C. Kilwein, D.P.M,

Past President of the North Dakota
Podiatric Medical Association

CAC Representative for the North Dakota
Podlatric Medical Association

8CK/11lb
CC: Bradley A. McCusker, D.P.M,
President of the North Dakota Podiatric

Medical Association

Aaron C. Olson, D.P.M.
President of the North Dakota Podiatric

Board of Medical Examiners

Brian D. Gale, D.P.M.
Past President of the North Dakota

Podlatric Medical Association
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ey State of North Dakota

G ))‘ OFFICE OF THE GOVERNOR
.-ﬁ ,;-"‘ 8 ) 600 E. Boulevard Avenue

YRgamY BISMARCK, NORTH DAKOTA 585050001

(701) 328-2000
3D T. SCHAFER

Suly 30, 1996

Dr. Briaa Gale
North Dakota Podiatric Medicine Association

107 West Main Avenue, Suite 250
Bismarck, ND 58501

Dear Brian:

Thank you for your recommendation of members of the North Dakota Podiatric
Medical Association interested in serving on the North Dakota Board of Podiatric

Medicine. Your help and input are appreciated.

Each nominee has been sent an application for the bo.rd. If you have any
questions or concerns, please contact Naomi Gunter of my staff at (701) 328-2200.

Apain thanks, Brian, for your recommendations,

Sincerely,

Edward T. Schafe
Governor

13:02

Enclosure




e State of Nortih Dakota
g)@" U OFFICE OF THE GOVERNOR
.;'L &..i‘/;;_(} 800 E. Boulevard Avenue
W kimw BISMARCK, NORTH DAKOTA 68505-0001
701) 328-2200
D T, SCHAFER (
WERNOR FAX (701) 328-2205 TDD (701) 328-2887

July 30, 1996

Dr. Brain Gale

Dakota Foot & Ankle Clinic, P.C.
107 West Main Avenue, Suite 205
Bismarck, ND 58501

Dear Brain:

You have been nominated by the North Dakota Podiatric Medical Association to
serve on the Worth Dakota Beard of Podiatric Medicine. I appreciate your willingness

to serve our state,

You will find enclosed an application for boards and commissions, Please
return your completed form to Naomi Gunter, Executive Assistant, Office of the
Govetrnor, 600 East Boulevard-Ground Floor, Bismarck, North Dakota 58505-0001.

Thanks again, Brain, for your interest. We look forward to receiving your

application.
Sincerely,
Edward T. Schafer
Governor

13:02

Enclosure




recltation of the witnesses called and their testimony, nor detail

the exhibits offered by the partles.
EVALUATION OF THE EVIDENCE AND APPLICABLE LAW

Complalint alleqgation re treating fractures of fibula and
The essence of

tibla as exceeding the scope of licensure:

Paragraph IV of the complaint agalnst Dr. Gale is that in treating

three patients, Melvin Keator, Matthew Brorby, and Patrick

Cochran, for fractures of the fibula and/or tibla above the distal

part of the fibula or tibla shaft that dld not involve injury or

damage to the foot, he exceeded the scope of his llcensure to

practice podiatric medicine,
Dr. Gale testified that all of the fractures Iin question wore
in the distal portions of the fibula and tibla neur the mallcoll

of those bones, and thus involved the "ankle and its governing and

related structures," an anatomlc area that a podiatrist licensed

in North Dakota may permissibly treat. ile added that his belief

was reinforced by the fact that he was recruited to North Dakota
from Callfornia in 1992 by BDismarck podiatrist Dr. Aaron Olson
becvause of his advanced medical and surgical training and

exparience in treating injuries to the distal tibia and fibula, as

wall as the ankle and foot. 1In that regard, he explalned that

while the residency training of most podiatrists is approximately
a year, he had undergone a four year residency lnvolving surgery
of the lower leg, ankle, and foot, and offered supporting

testimony concerning his credentlals from Dr., John Buckholz, who

headed that resldency program.
A falr assessment of both the complaint allegation, as well

as Dr. Gale's contention, requires & look at the recent




legislative history of the licensing of podiatrists in North
Dakota, as well as the administrative rules adopted by the Board.

The statutes pertalning to the licensing and regulation of

podiatrists are codlfied at Chapter 43-05 of the Noxrth Dakota

Century Code (N.D.C.C.). Prior to the 1991 sesslon of the

Legislative Assembly, the term "podiatric medicine" was not

defined or used in the statutes. The scope of practice was

delineated Ln a round-about way through the definition of the torm

"podiatrist." Subsectlon 1l of N.D.C.C, § 43-05~-01 defined the

term as '"one who examines, dlagnoses, and treats allments of the

human foot by medical, surglcal, and other means ... ." There can

be no dispute that under that deflnition, treatment of f[ractures

to the distal fibula or tibia was off-limits to a podiatrist,

The llcensing law was extenslvely rewritten in 1991. H.B.

1479 of the 1991 Legislative Assembly, among other things,

introduced the term "podiatric medicine" and delineated the scope
of practice through the definition of that term, as is relevant

here, as "the diagnosis and treatment of conditlons affecting the

Luman foot and ankle ... ." 'thls bill was enacted into law (1991

Session Laws, Chapter 450, § 1) N.D.C.C. § 43-05-01, Bubsection 5)
and remains the same to date.

without revisions to thils definition,
The term "ankle!" has not been defined In elther statute or
the Board has, interestingly,

i

administrative rule. Howevar,

attempted to expand the statutory scope of practice by means of -
redefining "podlatric medicine” through an admlnistrative rqif,

North Dakota Administrative Code (N.D. Admin. Code)

§ 63-01-05-01(3), effective December I, 1991, The scope of

practice under that rule has been_expanded to include "the




————

Ldiagnosls and treatment of conditions affecting the human fool and

. rankle and thelr governing and related structures ... ." This Is

slgnificant because the gist of Dr. Gale's position, aside from

.
. what he was led to believe to be permissible when he was recruited

by D, Olsoniﬁis that the "ankle'" Includes at least the malleoli

ngynnggdistal fibula and tibla; the malleoll of the distal fibula

and tibia are merely prominences of those two bones; thus, the
M.__....—r—-'*

_distal fibula and tibia are, anatomically, within the term "ankle

o

and related structures,” and, as such, treatment of fractures
e n-—-—-——-—‘—"‘"‘"“

¢« o 8

pa——"

immediately above the malleoll of either of those bones ls within

I

the scope of practice permitted of a licensed podiatrist who, as

he, has the educatlion and professional cortliflcation to do so.

ordinarily, a duly adopted administrative rule has “"the force

§ 63-01-05~01(3) is a duly adopted administrative rule.

Nevertheless, I cannot recognize this partlcular administrative
ey

rule, despite the status accorded it by law, for the following

reasons:
According to the 1991 Committee Minutes of the House

Committee on Human Services and Veterans' Affalrs for February 5,

1991, relative to H.B. 1479, Dr. Aaron Olson appeared and B

testified, among other things, that "the bill doesn't change
Either thils 1ls an

—a—any

anything that is not currently belng done.?

erroneous or incomplete summary of what Dr. Olson, in fact,
o ey

represented to the committee relative to the effect of H.D. 1479

on the scope of practlce of podiatrists, (and that, in my

exparience, is entirely possible); or it is evidence that it was

. not the intent of the sponsors of that blll to expand the scope of




misrepresentation,
et mJ

practice beyond treatment of “the foot," as the law at that tlime
provided, and the addition of the word "ankle'" was only intended

to describe the ankle joint portion of "the foot;" or, lastly, but

most unlikely, Dr. Olson's alleged statement was a deliberate

A deliberate misrepresentation is most

unlikely because those minutes also reflect that Dr. Olson also

submitted written testimony, which appears to be the same asg
Hearing Exhibit E, titled "Fact Sheet to Support House Bill
#1479," In which he specifically explained that "while most of the

bill is merely housekeeping ... Lt does contaln a new definition

of Podliatric Medicine." He went on to explalin that the definition

in H.B, 1479 had evolved from attempts by podlatrists on a

national level to standardize the scope of podiatric practice in

According to Dr, Olson's prepared testimony, in

all filfty states.

the standardized definition agreed upon by the 1990 tlouse of

Delegates of the American Podiatric Medical Assoclation, the scope

of podiatric practice included the diagnosis and treatment of

conditions affecting the human "foot, ankle and thelr governing

and relatad structures," but that the phrase "and thelr governing

and related structures” was removed from the proposed bill draft

after discussion with the North Dakota State Medical Assocliation

"to better match the philosophy of the State c¢f North Dakcta."

1t i8 not apparent from the committee minutes of either the
House or Senate (where Dr. Olson is recorded ¢J having again
of fered prepared testimony) or the evidence of record in Dr.

Gale's administrative hearing what this "discussion with the North

Dakota State Medlcal Assoclatlon" entalled, or what "Lho

philosophy of the State of North Dakota" ls. However, Lt seems




falr to surmige that the phrase "and thelr governing and rolated

structures” was roemoved for the purpose of deterring podlatrists
from expanding the scope of their practlce beyond the foot and
foot-ankle and into the lower leg on the rationale that the bonos,

muscles, and connective tlssues there were '"governling and relatod

structures."
Tn view of Dy, Qlgan's lmplication in his proepared testimony

that the phrase "and their governing and related structuroes" was
deliberately removed from the bill draft in order to defuso

legislative opposition by the State Medical Assocliation, as wall
as to reflect "the philosophy of the State of North Dakota, " the
Boaxrd of Podiatrlc Medicine's relnstatement of that objectionable

phrase by means of an administrative rule is, to say tho least,

For that rule to have an eﬁfective date of

most disturbing.
. December 1, 1991, the Board had to have begun the rulemaking

procegs almost jmmediately after H.B. 1479 became law, and

strongly suggests that if the moving parties behind the

legislation were the same as those lnvolved in the drafting and

adoption of the administrative rule, both the Medical Assoclatiogﬁww

—

and the legislature were not dealt with in good faith.

wWithout an adequate explanation of this sltuation,hfﬁﬁust
conclude that, aside from the impermissibility of an
administrative agency rewriting a statutory definition by means of

an administrative rule, the Attorney General would not have

approved N.D. Admin. Code § 63-01-05-01(3) if the above-described
events had been disclosnd at the time the proposed rule was
submitted to that office for the required statutory opinion.

Therefore, I will only recognize the legislative delineation of




the scope of practice, that belng "the diagnnsls and treoatment of

conditions affecting the "foot and ankle," as sat forth at

N.D.C.C, § 43-05-01, Subsectlon 5., The quoestion remalina, howover,

as to what the additlion of the term "ankle" was intonded to mean,

As noted earlier, the term "ankle" is not defined in either

statutes or the DBoard's adminlstrative rules. "Ihe

the licensling

word "ankle," as used by the layman, describes the ganoral aroa of

¢
the lower leg and rear foot around the malleoll of the distal

tibia and flbula., However, this layman's "ankle," oxtending as [t

does into the lower leg, but not leaving ldentliflable boundarles,

is too vague to he of practical use by a regulatory board in
assessing complalnts of podiatric practice beyond the scope of

licensure where the treatment involves the reglon of the distal

tibia and fibula near thelr malleoli.
The term "ankle" 1s defined in Black's Médical Dictionary as

"the joint between the leg bones (tibla and fibula) above, and the

talus (the Roman dice-bone) below." Therefore, in view of the

unusability of the layman's definltion of "ankle," the necessity
of an operative definition of that term in order to administer the
provisions of the law, and the medical definition of the term
wankle," I will conclude that, at least with regard to podiatric

treatment of bone fractures, the term "“ankle'" at N.D.C.C.

§ 43-05-01, subsection 5, refers to a jolnt, and not a general
anatomical area, and is intended to define the anatomical boundary

between the foot and the leq, namely the talus bone, beyond which

the podiatrist in North Dakota cannot practice. This means that

even fractures in the malleoli of the distal fibula and tibin are

off-1limits to the podiatrist in North Dakota, as a matter of law,




regardless of a podiatrist's educatlon, training, or certificatlon

in treating fractures beyond the talus. This would also be the

only interprotation that would be compatible with Dr. Aaron
as recorded in the minutes of Lho louso

Olson's testimony,
1479 that "the bLill doesn't chango

Committee relative to i.B,
anything that ls not currently belng done.”

when this statutory construction ls applied Lo the complalint
allegations éonccrning Dr. Gale's treatment of fractures to the
distal tibla and/or fibula of patlents Malvin Keator, Matthow
Brorby, and Patrick Cochran, the resulting conclusion is that ho

exceeded the gcope ¢f his licensure to practice podiatric

However, Dr. Gale cannot be expected to have his

medicine.

conduct weighed against the hearing officor's Interpretation of
ooy o, mam———— e /

reasonably reflects the law as enforced by the licensing Board at
TTe——t

. the law, reached after the fact, unless that Intorpretatlion also

tthe time the treatment occurred. The "law" in place at the time /
__i e ———

‘I’ the three patlents in questlion were treated was the Board's ,

T
administrative rule defining the scope of practice as lncluding ¢

- the "ankle and [its] governing and related structures."# The term
—— —

"governing and related structures" has never been dofined, and

there was no evidence offered at the hearing to show that the

e

Board, in adopting that administrative rule, did not intend the

—————
term to include tho reglon in the immediate area of the distal B

— g

fibular and tibial malleoll. This, coupled with hearing aevidence

that Dr. Gale was recruited and employed by Dr. Aaron Olson

«Lecause of his training and experience in treating Lnjurieéaj}r

igg}slative changes and subsequent administrative rulemaking,

. that anatomical reglon, and Dr. Olson's participat.ion {n the 1991




militates agalnast a finding that Dg, Gale wag on notice that hls

treatment of tho fractures Iin question was outslde tho scopa of

podiatric practice, as interpreted and enforced by tho Doard of

Podiatric Madlclne,

Complalint allegation re failing to "properly treat" patlents
Prior to the

Molvin Keator, Matthow Brorby, and Patrick Cochran,

hearing the Board withdrew the allegations at Paragraph V of tho

complaint that Dr. Gale falled to propoerly treat patlionts Matthow

Brorby and Patrick Cochran, leaving only the allegation concorning

Melvin Keator. The evidence relative to Dr. Gale's treatmont of

Mr., Keator came principally from testimony of Mr., Keator and

Timothy J. Bopp, M.D., a Bismarck orthopedic surgeon, and x-rays

taken by Dr. Gale and Dr. Bopp. Mr. Keator testified tLhat he had

slipped on some fce on February 5, 1993, and fractured the distal

fle related that he was treated

1993, and

shafts of both fibula and tibia.
by Dr. Gale until released from his care on August 24,

at that time Dr. Gale advised him that the fractures were heallng

satisfactorily. Mr. Keator said that when he later began to

experience pain when walking, and the pain continued to worsen, he

went to Dr. Bopp.
Dr. Bopp related that Mr. Keator had come to him on

December 21, 1993, for examination because he was experlencing

severe pain in his lower left leg, and that x-rays revealed
fibular malunion and tibial nonunion, alony with an inward

angulation, or varus, measured at 23 degrees, which was repaired

and brought inLo acceptable alignment by surgical intervention on

January 10, 1994. Dr. Bopp stated that this amount of varus was

far beyond the maximum of five degrees considered acceptable, and




June 7, 1999

RE: Gale v. North Dakota Board of Podiatric Medicine
{Board)

Dear Mr. Norris:

Thank you for discussing the above matter wilth me ip
some detall. As you know, I have spent considerable time
over the past few months reviewing voluminous documents and
files materials pursuant to this action, taken against Dr.
Brian Gale by the North Dakota Board of Podialtric Medicine.
This action generally alleges violations of the North
Dakota Statutes, under Chapter 43-05, and in specific, 43-

05-16 [g.),[(k.], & [u.).
This has included:

Individual physician files from the office of Dr. Gale

1.)
in the five cited cases including radiographs pursuant

to same,

The proceedings & minutes of The North Dakota Board of
Podiatric Medicine's deliberations and actions almed
at Dr, Gale and obtained by Dr. Gale's legal counsel,
Written "complaints" filed with the Board by two local

(all from the same group The Bone

Bismark orthopedists
against Dr. Gale

& Joint Center-Dr, Bopp & Dr. Hart},
relating to variousg patient care cases,
written complaint from the administrator of the same

local orthopedic group, The Bone & Joint Center,
specifying generically, "grave concerns' about Dr,
Gale's care in "several patient cases" without
gspecifying the nature of those "concerns‘.

Written complaint by one Fargo orthopedist-Dr.
Johnson, relating to a patient that Dr. Johnson
formerly treated and ultimately was treated by Dr.
Gale with surgery-this complaint was filed with a
member of the Board. ,

"Excerpted report" information from Dr. Dalton
McGlamry-the Board's expert against Dr. Gale in this
action, incorporated in the formal Amended Complaint
delivered to Dr. Gale. The full report was not
provided or available for review. It is noted that
Dr. McGlamry also reviewed at least three other
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also reviewed at least three other complainte {iled hy
the NDBEM alsgo generated from petition by The Bono &
Joint Center, against Dr. Cale and discarded them,
After investigation and Dr. McGlamry's evaluation, no
daviation from the standard of care (80C) nor any
violations of the North Dakota Statutes was conlirwmed,
under Chapter 43-05, and in specific, 43-05-10

fg.), [k.}] & {(u. These were all dismissed. This has
left five cases incorporated into the present Amended
Complaint, subject herein for review and analysis,

In each of these discarded cases, it was noted that the
NDBPM falled to consider all available information, and even
more reckless falled obtain additional file information,
known to exist, that would have substantiated and jusLified
Dr, Galas treatments. Equally reckless, the two complainant
orthopedists also falled to obtain outsilde records that
would have provided the necegsary pergpective in thege same
cases, which were discarded. Such proper dillgence would
have precluded these complaints from being filed initially.

Also notable, only one of the ultimate five complaints
dated 12/20/98, filed by the Assistant AG-Douglas A. Bahr,
on behalf of the NDBPM agalinst Dr. Gale originated from a
patient-Shirley Saillor. This particular complaint was
received by the NDBPM on 1/29/98. All others originated
from two local orthopedists of The Bone & Joint Center-local
competitors. The one exception being an orthopedist from
Pargo, Dr. Philip Johnson previously mentioned as a prior
care giver of this particular patient. None of these casmes
involve allegations of malpractice nor are any professional
lawsuits pending from these cases nor is there any evidence
of factual disability resultant in any of these cases in the

records,

All these cases are suspect based on existing file
information that would lead the casual observer to conclude
a conspiracy to harm Dr., Gale professionally exists both
within the orthopedic group-The Bone & Jolnt Center, the
NDBPM and it's President Dr, Olson or both. It should be
noted that the President of the NDBPM, Dr. Olson, formerly
employed Dr. Gale and subsequently have had a well known
adversarial professional relationship. Additionally, it
seems clear there is an animus to harm Dr. Gale

professionally in his community based in part by
anticompetitive considerations with The Bone & Joint Center

& a few of it's orthopedic physicians as well as Dr. Olson
individually along with others working in concert, within
the NDBPM. Even Dr. Johnson in Fargo, another orthopedist,
had previously treated the patient in question, Geraldine
Parsley and failed to consider all information available, in
particular Dr. Gale's records, prior to filing his complaint
against Dr. Cale to Lthe NDBPM. Also notable, none of thene
cases has resulted in professional litigation against Dr.
Gale by the involved patients. This is in spite of efforts




to provocate same by some of the orthopedists directly with
attorneys as evidenced by file correspondence,

Also consilder the complaint filed by Dr. Hart (again,
of The Bone & Jolnt Center) related Lo Gladys Wright. ‘Tho
NDBPM's own expert Dr. McCGlamry, notably indicates that br,
Hart himself (the complainant in this particulayr case)
demonstrated "lack of competence or judgment' as well ag
other notable faillures in his records. This included
fallure recognize and document loosened screws and problons
with the internal fixation, obvious wrongful flexion
position of the fusion site and malunion, in hisg improper
surgery to this patient, which in the opinion of Dr.
McGlamry, will result in the need for further unneccessary

risk and suryery!

And finally, as a backdrop, please note that the br,
Olson, the President of the NDBPM 1g involved as a care
provider significantly in three of the present five casos
that have resulted in complaints against Dr. Gale. 'I'wo
cases-Gladys Wright and sShirley Sallor-were previously
operated by Dr. Olson and resulted in serious post operative
problems guite apparently due to inappropriate surgery
performed by Dr. Olson some years earlier. Both of Lhese
cases resulted in destroyed joints that were avoidable by
proper technique and surgery. A third case of the five
involved in this action against Dr. Gale by the NDBPM, also
involved Dr. Olson as a first assistant in suryery to Dr,

Gale-Patricia Lautenschlager,

Many of these issues and questions are legal questions,
and will be undertaken by Dr. Gale's legal counsel. It is
revealing however, to demonstrate the environment in which
these proceedings are taking place. There is overt
hostility demonstrated between Dr. Olson (Dr. Gale's former
employer), The Bone & Joint Center, and in particular, the
orthopedists Dr. Hart and Dr. Bopp. Professional
discrimination is a frequent general occurrence in the
orthopedic community against podiatric surgeons, which is
well known professionally and quietly discussed behind
closed doors. (See attachment from the American College of
Foot & Ankle Surgeon). With this background perspective,
would like to proceed with the individual complaints and
allegations made by NDDBPM against Dr, Gale mostly by hostile
competitors., The format will address mostly the opinions
and "criticisms" by the NDBPMs expert, Dr, McGlamry. "The
Defense response" will also simultaneousgsly address the
formal Board Complaints, which in part, are also included in

Dr. McGlamry's criticisms.

I

s 1 Wright:
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Final Summary given by Stovan Kilwein, DPM Rogarding o Roviow of
Brian Gole, DPM
Roview Conducted: April 17 & 18, 1999

After oxtonsive roview of BO charts regarding Brian Gale, DPM, | havo como up with a couplo
of conclusions,

Although it must be roalized that without x-reys for most of these cases, o total sccutilo
roview probably cannot be made, But rolylng on documentation and concontrating on a couplo
of important areas, | am confidont in reporting thot thare are no pattorns that | can identily.

Dr. Galo's operative timo was very reasonable In all cases that | reviewwsd and his blood luse
was also quito roasonable In all casos that were roviewed. Proceduroe titme was very
compatible with safoty for the patient and for cost offectivenoss, Also, no cases woro

accomplished in an unusual fast rato of timo,

All casos showod a woll documented H&P porformed by Dr. Galo but thete wure somae
questions | had regarding the H&P based on bylaws, I‘m not suro what the bylaws at 5t.
Alexlus read but many of the charts roviowed had no H&P done by a medical doctor. Some

casos involved genoral anesthotics which | beliove are always supposod to havo o madical
doctor H&P. | do know that the anesthesiologists do theso many timos bocause many of thu
H&P's that ware done by angsthesiologists were documentaed. In othoer places | could not find
any documantation of this although it may have been included with the review and ovaluation

tho anesthesiologist made with the pationt and it just was not documoentud in thu samu natuig
us many of the othors,

Agaln, an area of concentration was to make sura that all pre-oparativo indications woro
documaented appropriately, | found no discrepancies although without x-ray examinations with
many podiatric cases, thore could be somo chance of error. Although, too, many times gach

physician has their own praference of the type of surgery they would like to do based on thui
evaluation of x-rays. But in all cases the documentation did show approprinte indications to do

tho surgeries that were performed,

Also, all of Dr, Gale's operative reports wero complete, accurate and vory timely. In reviewing
his operative reports and his H&P’s, the pre-operative diagnosis saemed to always coincido

well with post-operative findings.
in most cases all the necessary information recorded by the physician was in a timely mannet

and in tha patient's medical racord. There were a couple of discharge sumimarias that looked
like they had beon missod or maybo | didn’t find them In the right spot. Agaln, | don’t know if

the houpital requires a discharge summary,

in my review of the records, very few pallents were in the hospital as most were outpationt.
In the cases reviewed, the patients did lave rounds made on them daily although thero were a
couple of missed rounds. One was excused by the blizzard and one of the others may have
boon tho rosult of the sheet actually lost bocause there was no documentation of that day by

any physician,




Rovioew of Brian Galo, DPM
Pago 2

harts showed thet post-operative care soumed Lo bo adoquate but again

An evaluation of the ¢
tive follow up othor than tho

most of these were outpationt and thero would be no post-opora
post-oparative ordors which woro timoly and accurato.

No conslstent complications wore recagnized in 1oviewing the chatts, Tho fow that wore nolod

soemod to be handled appropriately and in a timely mannor.

no agpocts of any of tho patient’s charts that | roviewod for

id make me ungasy or uncomfortablo, | actually found no
nay disagree with somo of the
I find no tochniquos Dr. Gale usus

My conclusion Is that there were

oveluation and treatment that wou
patterns consistont with any probloms and although |1

tochniquos used only because | do not do it that way,
Inapproptioto,

Thank you for your confidenco in allowing me to review thase charts.

Sincerely yous in healthcare,

Stoven C. Kilwein, DPM

Im




: IN ; ISTRICT COURT

SOUTH CENTRAL JUDICIAL DISTRICT

STATE OF NORTH DAKOTA

COUNTY OF BURLEIGH

Hollls Holsveen, personally, Case No, 08-96-C-1917

and as parsonal reprasentative
of the Estate of Milo W, Holsveoen,

Plaintiff,

Vs, VERDICT

Aaron C. Olson,

Defondant,

Adhering to these instructions, we the jury, for our Verdict, answer the
questions as set forth herein In accordance with the Instructions alrcady given as

follows!

QUESTION 1; Was the Defendant negligent In the medical sarvices
provided to Milo Holsveen during the period of
September 27, 1990, through October 1, 18907

ANSWER: Yes,
{(Yes or No)

If your answer to Question 1 Is "no," omit all other questions, the presiding

juror shall then sign the Verdict form and notify the balliff.
If your answer to Question 1 is "yes,” please proceed to answer Question

20
QUESTION 2: Was the negligence of the Defendant the proximate
cause of Injury to Milo Holsveen?

ANSWER: Ye 5
{(Yes or No)

It your answer to Question 2 is "no," then you omit all further

questions, sign the verdict form and notify the balliff,
If your answer to Quaestion 2 is "yes," then you should proceed to the

next question, EOENED % ¥




QUESTION 3: Was Milo Holsvean at fault, as defined In theso Instructions,
for his own Injury or death?

ANSWER: __ Yo s
‘ (Yes or No)
If your answer to Question 3 Is "no," then you should omit Question

4 and answer the remalning questions,
If your answor to Question 3 is "yes," then you should procaead to

answer the remalning quaestions,

QUESTION 4: Was the fault of Milo Holsveen a proximate cause of
the Injury or death suffered by Milo Holsvaan?

ANSWER: Ve
{(Yas or No)

QUESTION b: Woere other medical professionals negligent in the medical
care and services provided to Mllo Hoisveen during the

applicable period of time?

answer:  Yee
{(Yes or No}

If your answer Is "no," omit Question 6, If your answer Is "yes,"
then proceed to answer remalning questions.)

QUESTION 6: Was the negligence of persons other than Defendant Aaron
Olson or Milo Hoisveen a proximate cause of injury to

Milo Hoisveen?

ANSWER: S
{Yes or No)

Based upon your answers to the foregolng questions, what

percentage of negligence do you assign to:
Others 20 %
Defendant Aaron C, Olson 4y %

Milo Hoisveen 1 %
100 %

QUESTION 7:




QUESTION 8 What amount of damages, If any, do you award to

Plaintiff Hollls Holsvoon:
A. Past economic damages 8 0

. {Wrongful death)
B, Loss of love, affection, and .Y

support by Milo Holsvean

{Wrongful death)
C. Milo Holsveen's pain & suffering -

{Injury)
TOTAL DAMAGES

$_-C-

QUESTION 9: s plaintiff entitled to Interest on damages as awardod
abova?

ANSWER: ‘/\fo
{(Yes or Noj

QUESTION 10: If you awarded Interest on damages, what interest rate do
award, not to exceed six percont?

ANSWER:  NA- o

‘\' Dated this _&¢ = day of October, 1998, at Bismarck, North

Dakota,
(/ L
(it L& L,

PRESIDING JUROR
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10357.0300 FIRST ENGROSSMENT

Fifly- th
Legislative Assombly ENGROSSED HOUSE BILL NO. 1262
of North Dakota

Introduced by
Representalives Porter, Brusegaard, Delzor, Devlin

Seanators Andrist, Cook

A BILL for an Act o create and enact a new saction {o chapler 43-05 of the Norlh Dakota
Cenlury Code, ralating to the cost of disciplinary proceedings undertaken by the stalo board of

podiatric medicine; and to amend and reenact soction 43-05-03 of the North Dakota Century

Code, relating 1o the stale board of podiatric medicine.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 43-05-03 of the North Dakota Century Code is
amended and reenacted as follows:

43-058-03. Board of podiatric medicine - Appointment of members - Term of office
- Qualifications - Vacancies - Duties - Quorum - Records. The board of podiatric medicine
conslists of five six persons appointed by the governor for a term of four years each with the
terms of office so arranged thal ereterm-enly-oxpires no more than two terms expire on the
thirteenth day of June of eaek any year. A .member of the board may not serve for more than
two successlve terms. A member may not be reappointed to the board after serving two

successive terms unless at least two years have elapsed since the member last served on the

board. Four members of the board must hold doctor of podiatric medicine degrees and must
have practiced podiatric medicine in this state for at least two years before their appointment,
and-the-fifth-persen one member must be a dostor of medicine; who holds a doctor of medicine
degree and has practiced In this state for at least two years before the appointment,_and one

member, who Is designated as a public member, must be a resident of this state, be at least

twenty-one years of age, and may not be affillated with any group or profession that provides or

regulates health care in any form.
A member of the board shall qualify by taking the oath of office required of civit officers

and shall hold office until a successor is appointed and qualified. The governor shall fill any

vacancy by appointment for the unexpired term. The board may employ and compensate

Page No. 1 10357.0300
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Fifty-seventh
Leglslative Assembly

attorneys, investigalive stalf, clorical assislants, or others to assis! in the porformance of the

duties of the board.
A majority of the board constilutes a quorum to fransact business, make any

determinalion, or take any action. The board shall keep a record of its proceedings and of
applications for licenses. Applications and records must be preserved for at least six years
beyond the disposition of the application or record or the last annual registration of the licensee,

whichever Ig longer.
SECTION 2, A new section to chapter 43-05 of the North Dakota Century Cods is

created and enacted as follows:

Costs of prosecution - Disciplinary procecdings. |n any order or decision issued by
the board In resolution of a disciplinary proceeding In which disciptinary action_is Imposed
against a podiatrigt, the board may direct the podiatrist to pay the board a sum not 1o exceed
the reasonable and actual costs, including attorney's fees, incurred by the hoard in the
Investigation and presecution of the case. When applicable, the podiatrist's license may be

suspended untll the costs are pald to the board,

Page No. 2 10357.0300
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Fifty-seventh

Legislative Assembly HOUSE BILL NO. 1377
of North Dakota

Introduced by

Representatives Keiser, Berg, M. Klein

A BILL for an Act o create and enact a new section to chapter 43-05 of the North Dakota

2 Century Code, relating to the authority of the board of podiatric medicine to borrow funds 4rom=
3 -the-Bank-ei-Norh-Daketa; and to declare an emergency.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new section to chapter 43-05 of the North Dakota Century Code is

created and enacted as follows:
Loan for litigation expenses. The board may borrow fem-the-Bank-othNorh-Dakotanm

funds sufficient to pay for attorneys' fees and costs

Incurred in investigations, administrative proceedings, and litigation resulting from the board

perlorming its dutles, cubject-to-the-lolowing-sonditionss

oard sessi m al ren license Wﬂhder
secloprd43-06 t the time funds are b d.
-4 Notwithstanding section 43-056-16, the boarcyesmbllshey/{ seven hundred fifty

dollar annual renewal Iicense 66 for each year following the lssuance of a loan
under this section, and the 199 }s’malntalned until the loan Is fully repald.

e ON0E the loan (8 paid In full, the annual renewal license fee reverts back to the
amount established by the board before the issuance of the loan.
SECTION 2. EMERGENCY. This Act Is declared to be an emergency measure.

Page No. 1 10877.0100




Madam Chair Lee and Committee Members:

My name is Dr. Brian Gale. My address is 2418 Coolidge Avenue in Bismarck.

I am testifying today in support of HB 1262,

I have testified at the House Committees in regards to bill 1262 as well as 1377, 1
am submitting my testimony from these two committees as part of today’s testimony
as well,

There are serious problems with many of the professional licensing Boards in North
Dakota. Many of these problems are due to professionals submitting complaints or
coercing patients or clients into submitting complaints about their competitors,

There are several examples of "sham pecr review” that I know of including my own

current situation, There is certainly a better way to run a Board than to have a
president who has been in that position for approximately 19 of the past 23 years
and to allow that same person to hand pick all of the Board members during that
time, There is something wrong when a board’s statute states that there are 4-year
terms and only rd members chang 12 year , There is
something wrong with a board where there are no term limits for its members. 1t s
a step in the right direction to finallv have the term limits in this bill,

1 realize that this committee has only limited power fo make changes, However, part
of the purpose of my testimony today Is to bring this serious problem to the

forefront so that changes can at least begin to take place.

There are doctors, lawyers, architects, police officers, cosmetologists and others who

could not work in this state due to problems with their respective Boards,




Competitors using the peer review process and the immunity that goes along with it

have forced professionals out of the state or disciplined them unfairly. If you are
not familiar with this personally just ask Senator Andrist because he is all too
familiar with it.

I would like to specifically point out a problem with the wording of this bill in
regards to the last sentence, It states, “When applicable, the Podiatrist's license niay
be suspended until the costs are paid to the Board.”

On the surface, this appears to be reasonable because the Board should be able to
suspend a Podiatrist’s license if the Podiatrist refuses to pay costs from a
disciplinary action, It is also logical that the Board would want to be paid and this is
a means fo make sure that the Board is paid.

However, let us assume that the Podiatrist cannot pay the amount that is owed, Let
us assume that the Board has made an unreasonable demand for payment such as a
large payment that is due on a certain date and the Podiatrist does not have the
financial means to pay this sum, Then the Podiatry Board can suspend this license
and not only does the Podiatrist have to stop practicing but the Board never gets

payment either,

The Board can use this to put someone out of business rather than using it as a

means {o ensure the Board is paid. The result is that the Podiatrists in general from

gllover the state finance the destruction of a competitor of 8 Board member:. |
would suggest that the wording is changed so that if there are financial limitations




Approximately two weeks ago, the State Association for Podiatrists in North Dakota
met via phone conference. There were 15 of the 21 licensed Podiatrists who
participated in this meeting. There were several issues discussed concerning HB

1262 and 1377,

There was unanimous agreement that we prefer not to_have a Medical Doctor on the

Podiatry Board any longer, The original purpose of having an MD was to gain

“respect” from Blue Cross/ Blue Shield because at the time this insurer did anol
accept Podiatrists, The feeling at this mecting by everyone inchuding two of the
Board members is that an MD can be of very little help when discussing disciplinary
issues especially the carrent MD because he is not a surgeon. We felt that another
Podiatrist should replace the MD,

The following are some of the topics that are in other Board®s statutes and 1 think
should be added to the Podiatry Boards statute,

1, Conflict of Interest Statement; There should be a statement which
discusses the conduct of the Board members and examples of conflicts of

interest, The most serious conflict of interest is when a local competitor

is using a board for personal gain and abuse of power as 15 the situation with the
carrentt Podiatry Board, If a competitor is put out of business, the Board member

could potentially gain HUNDREDS OF THOQUSANDS OF DOLLARS,

2. ‘The Medical Board can remove one their Board members with a
vote of about 70% of it's members. There must be some way (o be able to have a

system of checks and balances whereby the Podintrists in North Dakota have some

sy In how their licensing fees are spent and in tarn to be able to nominate and




remove Podiatrists who are not serving the majority. The non Board Podiatrists
should be able to remove a Board member if they are unhappy with their conduct.
3. Some boards have in their statute that the state association nominates
members for the board and that the governor must choose from those

nominations. Since there have been so many problems with our Board in this

area of appointing members to the Podiatry Board, I think this would be one way to
prevent this type of problem from occurring again, There is no reason for us to have
a board mentber on our board for 19 of the past 23 years with most of those 23 years
spent as president of our board. There is no reason why some of the curremi board
members have been on our board for over 10 years continuously. There is also
something wrong when a board member has repeatedly talked

patients into suing doctors and talked patients into sending complaints {o

the board, The only way the Board president can exercise

his power is when a complaint Is made, The more complaints, the more power;

whether they are legitimate complaints or not.

4, Statute of limitations for complaints, The Board should not be allowed to

review complaints by patients concerning their treatment from many years

prior, The statute of limitations for medical malpractice is 2 years, The Podiatry

Board's own statute states that it's rccords only have to be kept for six years, Why
should the statute of Umitations for n complaint to a board be unlimited? 1 admit
that this last suggestion Is self-serving because the Podiatry Board has recently

submitted & complaint for a formal hearing against me that s from a patient whom

I treated ¢ight years ago,




There are many state boards and hospitals in the United States that have serious
problems with the peer review process. I have personally spoken and corresponded
with many professionals who have had unwarranted actions taken against them,
These are not disgruntied doctors who have murdered their wives or had sexual
intercourse with their patients while the patient was under anesthesia. These

professionals have not been found guilty of trafficking drugs or other criminal acts,

There is a growing trend nationally to revise the peer review process because of the
tremendous potential for abuse, The time has come for North Dakota to begin

revising the process of peer review as well and I believe that the place to start it is

with this Committce today.

Thank you, I would be glad to take any questions at this time.




Re:
Testimony of:

Before:

Date:

HB 1377
Gary R, Thune

Special Assistant Attorney General

Legal Counsel to the North Dakota Board of Podiatric Medicine
The Senate Governmental and Veterans Affairs Committee
Senator Karen Krebsbach, Chairman

Thursday, March 18§, 2001

-

July 1, 1929

1929 - 1994

1993

1993
1994
1994 - 2000

1995 - 1996

1997

Matrch, 2000

November, 2000

Today (03/15/01)

EVENT

Board of Podiatric Medicine created by Legislative Assembly via Ch,
43-05,N.D.C.C.

Board financially sound; No Formal Complaint Procedure Required

Dr. Brian Gale forfeits podiatric license in California, with formal
charges pending, and comes to North Dakota

Two Improper Surgery Malpractice Events Occur
First Formal Complaints (5) against Dr, Gale

Second and Third Sets of Formal Complaints (20) {See attached]

Dr, Gale’s Malpractice Insurance Nonrenewal by Podiatry Insurance
Co. ofAmeric{QI@A) Nonrenewal upheld by U.S. District Court and

Eighth Circuit Court of Appeals.

N.D. Supreme Court upholds disciplinary action taken by N.D. Board
of Podiatric Medicine - Gale |

Drug Enforcement Administration prohibits Dr. Gale's possession and
dispensing of controlled substance prescriptions

District Judge Riskedahl confirms decision of NDBPM in Gale i1,

Gale IT on appeal to ND Suprenie Court
Gale Il formal charges pending
NDBPM indebtedness - approximately $23,000.00




Complaints filed against Dr. Brian Gale - 1994 through 2000
(Not including First Set of Complaints’, filed prior to Special Ass’t Atty General Thune’s
appointment as legal counsel to the North Dakota Board of Podiatric Medicine [NDBPM])

Patient/Complainant

Date Filed

Source

Nancy Miller?

04/01/94°

Dr. Mark B, Hart - Bone & Joint Center

Johanna Johnson?

11/25/94°

Individual complaint to Office of Attorney General

Doug Lawrence’

No date

Lawrence wrote to workers’ comp

Chery! Wetzstein®

10/13/94°

Dr, Mark B. Hart - Bone & Joint Center

Geraldine Parsley?

06/12/95°

Dr. Philip Q. Johnson - Orthopaedic Associates of
Fargo

Gwyn Herman?

12/20/95°

Letter to GRT from Richard A, Rodecker - Bone &
Joint Center

Corrine High Elk?

§12/20/95

Dr. David H. Larsen & Richard A. Rodecker -
Bone & Joint Center

Patricia Lautenschlager?

L]

12/20/95

Letter to GRT from Richard A, Rodecker - Bone &
Joint Center

———

Margic Pulkrabek?

12/20/95"

Letter to GRT from Richard A, Rodecksr - Bone &
Joint Center

Patty Greer?

10/30/96

Letter to GRT

Marbelle Putz?

Dr, Mark Hart - Bone & Joint Center

Karen Dryden?

Dr, Timothy Bopp - Bone & Joint Center

Gladys Wright?

01/07/98

Letter from William A. Strutz, counsel for The
Bone & Joint Center

Shirley Sailer?

Hand written note from patient - no date, no
addressec

James Allmer?

02/04/00

James Allmet’s letter

Pcggy Mehlhoff?

02/18/00

MechilhofTs letter to Board & Governor

Lita Gienger’

02/10/00

Gienger & Dr. Manuel Harris - Jamestown

Bill Morrell®

02/25/00

Morrell’s letter to Board & Governor

Donald Hoesel®

04/20/00

Hoesel's letter & Bone & Joint Center

Karen Marter?

04/26/00

Martet's letter to GR'T

" Date of physician’s letter

"Gule 1

2 Gale 1] Y Gale 1

Summary of Sources of Complaints: 10 - Orthopaedic Surgeons (Bismarck & Fargo)

7 - Individual letters (some Inel, podiatrist's Input )
3 - Letters solicited by Dr, Gale of former patients.
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March 12, 2001

Senator Krebsbach and members of Government and Veterans Affairs Commitice
RE: Support of House Bill 1377

Senators,

My name is Aaron C, Olson, DPM, I practice Podiatric Medicine in Bismarck, North Dakota. |
am currently President of the North Dakota Board of Podiatric Medical Examiners.

I represent the four Podiatric Board Members, Dr, Lochner, Dr. Stone, Dr. Deckert, and myself
as well as the physician member Dr, Moen in stating our unequivocal support for House Bill

1377. 1 have also included letters of support from /3 Podiatrists who practice full or part-
time in North Dakota, At the current time, we have 21 Podiatrists practicing full or part-time in
North Dakota and 4 Podiairists who have North Dakota licenses that practic ; elsewhere, Of these
doctors, three support the concept that our Board should be autonomous and have the ability to
pay its own expenses. Of those doctors who practice in the state of North Dakota who have not
sent letters of support, they feel our Board should be free standing and autonomous, however,
this mechanism of financing our debt and debt repayment is not something they wish to support.

I must apologize for much disinformation that has been brought to this and other committees,
Much of it has been directed at me personally. 1 must equivocally state that I have had no
involvement of any form in the disciplinary actions nor conpiaints that have resulted in our
indebtedness. This has been addressed in multiple legal and court proceedings and has not held
up to muliiple chellenges in the court,

I respectably request a do pass of 1377,
Singeryly RS Tw e /4’//c4njl4./¢

Rec:‘cded( A /"Vaw"ne;, oA /M)

(o To Fite Gom/)/at,w/w;‘fﬂ
Aaron C. Olson, DPM oor Board.

14 Nowtls Gt Street, Bisimarek. ND 8RS0 Call ¢*06) J84R1 20 o1 LROO- 1270 [N
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DATE: MARCH 2, 2001
TO: DR. AARON OLSON - PRESIDENT NORTH DAKOTA BOARD OF
PODIATRIC MEDICINE,

FROM: BRADLEY A. MCCUSKER, DPM
RE: HOUSE BILL NO. 1377

Dear Dr. Olson:

| am writing In regards to House Bill No. 1377 which Is an act {o creale a new section to
chapter 43-06 of the Nuith Dakota century code, relating to the authority of the board of
podlatric medicine to barrow funds from the Bank of North Dakota,

Aithough | parsonally abhor the escalating cost of licensure renewal, | feel it Is important
to support House Bill No. 1377 because of its implications In keeping the North Dakota

Board of Podiatric Medicine autonomaus.,

This is my own opinion as a practicing podiatrist in North Dakota, This is not to be
misconstrued as the opinion of the North Dakota Podlatric Medical Association,

AY McCusker, DPM
of¥ of Podiatry
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MARCH 5, 2001

AARON C. OLSON D.P.M.

PRESIDENT NORTH DAKOTA PODIATRIC MEDICAL ASSOCIATION
525 NORTH 9TH STREET

BISMARCK, ND 58501

Dear Dr. Olson:

The work the Board has been involved in over the past
few years has been frustrating, not only to its
members, I'm sure, but the entire association and of
course, myself, as well,

There still seems to be a number of unanswered
questions and unfortunately, a number of guspicions.
I think for me the most difficult task is trying to
understand the entire mechanics of what has been
going on. I feel uncomfortable with what this
situation may bring. There seems to be no known
limit of how much money can and will be borrowed. I
don't feel I understand the repercusgions that this
may all have.

Therefore, it is difficult for me to support Bill
1377 one way or the other. Even though I am
undecided, I do want to show my support that I feel
the Board needs to keep its autonomy and have a means
of paying for its responsibilities. I also feel that
we need to be able to have a means of keeping legal
representation and to continue doing appropriate
investigations and disciplines that are necessary.




Dr. Olson
March 5, 2001
Page 2

I do hope that the itemg that have brought thig all
about with the unusual requests to the legislature
for permisgion to borrow money may come to a speedy
regolution, ag it ig hurting the entire North Dakota
Podiatric profession.

Sincerely yours in podiatric medicine,

N
eI - y
2Cepizy, ae, b,

Steven C. Kilwein, D.P.M,
West River Health Clinics

SCK/11lb




Madam Chair and Commitice Members:

My name is Tami Gale, My address is 2418 Coolidge Avenue in Bismarck. | am here to
testify against House Bill 1377. 1 am not only here as Dr. Brian Gale’s wife, I am here as
a tax paying citizen of North Dakota. And as a tax payer | am very angry al the thought of
my hard earned tax money going to such a worthless cause, | feel there are other

programs and agencies that this money could beller serve.

I’m also concerncd about the amendment that was added to this bill when it was brought
back to the House Committee. This amendiment is very vaguely stated and il interpreted
wrongly the Board could accept donations and payofts from competitors and other people

in dircet competition with certain doctors in an attempt to destroy his or her practice and

career,

I’m also wondering how the Board plans on paying this loan back and if a forgiveness of

debt is asked for then once again the burden will be placed on the tax payers.

] am also here as Dr. Gale's wife, I'm here o tell a story and give examples of what can

and has happencd whien a Board is el to supervise itsell with no cliccks and balances 1o
ensure that fuirness and justice is cartied out properly, I et Brian in 1994 and we have
been married for four years and have two beautiful children. I can not begit to tell you

what this has been fike to live through this. There have been many lies told not only abou




mysol{ but about Briun in an attempt to sway peoplo's opinion into thinking (hut he is «
bad person, and as Gary Thune has compared him to a criminal. I think the true criminals
horo are the individuals who have stood before you and misled you into thinking that this
bill is for the benefit of all the Podiatrists and not just a certain few.  This has had a
tremendous offoct on not only our lifo but on the lives of our familivs and friends. We
have acquired a tremendous amount of debt and most of my husbands® time is spent

trying to defond himsell against theso ruthless tyrants,

I am not an MD, Podiatrist or a nurse. | have a social work degree and work at
Manchester House in Bismarck dealing with children who have emotional disturbances.
So what I'm aboul to say may at first not scem to bare much weight but it does. At the
beginning of this nightmare | tried to separate myself from the situation not only because
of 1t being so stressful but thinking it was too complicated for me to understand. But after
a Board meeting in Jamestown in 1999 1 picked up the complaints and records and came
to the conclusion as a person with one biology class to my naine that my husband had
done nothing wrong,. | would like to give you a few examples of how my husband was

disciptined and to give you a better idea on how the Board has acquired this outrageous

debt,

One of the reasons Brian was disciplined was for not taking x-rays during a surgory he

performed. What’s amazing to me is not only did he in fact take those x-rays but the x-

rays are in the record and there are reports from Brian as well as a radiologist that arc also

in the record. Brian pointed this out to the Board members several times in writing, When




I reviewed the record there wus indeed an x-ray so you can ask how five supposcdly

highly educated men came o the conclusion that it did not exist.

One other complaint that I will use as an example was the Board disciplined Brian on the
basis that he didn't do enough conservative care prior to surgery. The ironic and almost
funny thing about this case was that Dr. Fanous had referred this patient to Brian aller he
folt that his services were no longer helping this pationt and that surgery that Brian could
do was nceded. The Board not only did not ask for Dr. Fanous's records that would have
clearly shown he had done the conservative care but also chose lo ighore a letter sent by
Dr. Fanous stating that ho had done the conservalive care. A few years ago my daughter
was being treated by a family practice doctor for chronic car infections. Afler many
months of treatment this doctor referred her to an ear, nose and throat specialist and a few

days later she was in surgery for tubes removal of her adenoids. Should this doctor have

had to go back to point A to justify doing surgery on her?

There are a few things I would like to ask you before you cast your vole. | would like you
to take a few moments and think about if this was happening to you. Think about if this
was your wife or husband better yet your child. Think about your child going through
four years of college and getting accepted into medical school and then being accepled
into the first four year surgical residency in the United States. Then after all of this hard

work to have his or her competition down the street destroy their lives.




1 would also ask you to make an educated vote. A vote that would not be cast solely on
what has been said horo today.  But find out why certain individuals have stood betore

you and disrespeeted you by telling you things that aro not true for their personal gain.

Lastly think about the example you will be setling nol only for the other Boards but all

citizens in the state, | feel that by supporting this bill you are teiling not only the adults of
this state but children that it is OK to lig, deceive to use money and power and any

possible means you can usc (o destroy someone's life for personal guin,




AL ath passes threoongh theee stages, 1iesty 1 is vidieadeds Second, il is
violently opposed, Thivd, iCis accepted as being sell-evident,"
Schopenhauer

"Those who cannot remember history are condemned to repeat it."
Santayana

In 19th Century Vienna Dr. Ignaz Semmelweis was humiliated for
proposing that handwashing could save lives. The bias he suffered
we now now address with due process. We seek a Medical RICO
Act to permit our profession to respect due process in the public

interest,

A history of the Semmelweis Society by Dr. Waite follows:

10 July 1993

Dear Colleagues,

The evidence that medical peer review is abused is overwhelming.
my belief is that it is the natural consequence of giving the peer
review immunity in the face of great competition for medical
business. Doctors by nature are competitive, egotistical, and often
arrogant. This assemblage of physicians has many doctors who
have gone through two or more training periods before you could
get your license to practice medicine in this country. Many are
thus extremely well qualified and more skilled than the doctors
who grew up and trained in this country. If you are sympathetic
and willing to listen and to work hard you are the worst kind of
competition, one that is more skilled than | am. You generate a fear
that | will lose business to you. Often my worst fears are realized
and you do just that. The citizens like your care.

How does an established physician in the community deal with
this threat? All too often the easy, quick, and elegant way to get
you out of my turf is to use medical peer review. Many of you came
to this country with the concept it has laws that give you a right to
an impartial, just hearing on disputes. We have a model
Constitution the envy of many societies. We have a Bill of Rights




like a few other countries do,

The rampant abuse of medical peer review, with its immunity, then
is used against you and Its devastation is complete, you are
powerless to fight it and | hear " but this is America” it can't

happen here. !

What does happen? While your accusers select the judge, or
hearing officer, and they put their friends on the jury. Hearsay
evidence Is allowed. Hence any unsubstantiated evidonce Is
admissible, and often sought out in large volume to increase the
cost of defending against trivial charges, untrue charges, and
iloglical charges all with the plan of bankrupting you. The verdict is
in before the hearing ever begins. The process is semi-judicial,
thus you have no subpoena power, you have no right to compare
your results to the other doctors on the staff. After all you are on
trial, they are not. Secret documents that come from the qualily
assurance committees etc. will be seen for the first time. The
charges to defend against are vague often. How do you fight
shadows? Now during the deliberation phase after the trial the
local doctors do not have to limit their consideration to just the
evidence heard during the hearing. Since they all know, you or
have heard of you, many charges or concerns they have will be
considered, even though youdo not know about thein.

This is a kangaroo court.

This is iImmune at the insistence of the AMA and established
doctors. There self interest are often overwhelming. They usually
feel it will never happen to them. it will not as long as they are on

the committees.

VERNER S. WAITE, M.D,, INC,
8221 EAST THIRD STREET

SUITE 206
DOWNEY, CALIFORNIA 90241

(213) 862-5900 |
FAX (213) 862-2451

The now president of the AMA, John Clowes, can be heard on a
commercial tape, acknowledging more than 80% of medical peer




review Iis done for economic reasons, Still the AMA and organized
medicine at the state levels have indicated no desire to change the
system or remove the immunity, It is up to the outraged victims of
this system to change it by vigorous action of our own. No one is
going to do it for you. The lawmakers can change it by mandating
outside doctors to sit in judgment, not the local doctors. In
exchange for an unbiased Jury we will give up our right to sue, The
right to sue is an illusion for most of us for we do not have
$6500,000.00 to go to Federal Court. In Federal Court there Is no
immunity, If you get before a jury with the type of activity that
occurs in medical peer review you may well win. This will be aftor
five years of great anguish and a ruined reputation.

The idea of a data bank on peer review abuses appeals to me.
However the data accumulated must be factual and not lead to the
rulnation of honest peer reviewers. Some honest peers do exist.

| believe the problem can be solved, Those who have suffered a
medical peer review have little to lose. It will not go away if we do
not become angry activists. Pressure from this organization, the
Union of American Phyricians and Dentist, The Association of

Physicians and Surgeuns, and The American College of Legal
Medicine can probably bo obtained. They are of the opinion the
process is a deadly wrony. Elective representatives in this country
are all too often the pawns of groups who give them the most
money to get reelected. They should be actively lobbied even so.

| wish the Semmelwels Society to go out of business. Until it is not
needed we are doing what we can to combat this problem. | have
testified on the problem and will do so. | think this process can not
stand vigorous exposure. L.ogically we should be able to get the

Bill of Rights, the 6th Amendment for doctors.

Thank you.

Verner S. Waite MD FACS
Executive Secretary, Semmelwels Society

b.List of items and concepts to mention to Sacramento Committee
on peer review.




There s abuse of the peer review process occurring on a large
scale in California

The exact reverse of the intent of peer review laws Is occurring.
Politically entrenched incompetents are destroying enlightened

competitors,

Hospitals are regularly using peer review to punish whistle
blowers who expose policies not in the public interest, for
economic reasons, not bad medicine.

There is an abundance of instances where economic motives are
obviously at play in peer review, and a paucity of instances where
"bad medicine” was the reason for the peer review. We have
repeatedly requested information on the frequency of "good faith"
peer review and have had no response from AMA, CMA, JCAHO,

and CLM., We strongly suspect there is NO data on this, only
assumptions.

Doctors are not trained to do peer review, We are accustomed to
decision by fiat. "My way is the only acceptable way' Peer reviews
are regularly begun with pure fictional charges. it is as if doctors
had never heard of the scientific method.

A lawyer skilled in searching for the truth is therefore absolutely
essential.

Specific written charges are critical so the fiction can be seen, and
thus combated and not conveniently changed.

Destruction by delay is an effective weapon. Time constraints must
be inserted to stop keeping the accused from simply withering
away. Recall it takes five years to get into court after all hospital

remedies are exhausted.

False accusations should be apologized for in public once
discovered. Slander is still effective in destroying anyone's
reputation. A doctor's reputation is his most valuable asset.

The access to the courts is quite limited, there is a "rule of non
review" of medical matters, Assuming doctors are honest is




contrary to medical history

The public's right to good medical care should not be Jeopardized
by continuing to allow monopolies of the entrenched incompetents
to destroy competitors. Free enterprise in medical care would
reduce the costs If hospitals can be made to compete falrly and
unfair practices exposed, and thus change encouraged, now the
voices for change are eliminated by "bad faith" peer review.

SEMMELWEIS hopes to present ways to avoid the web of
entrapment in abuse.

“Sceplicism is the chastity of the intellect, and it is shameful to
surrender it too soon or to the first comer: There is nobllity in

preserving it coolly and proudly through long youth, until at last, in
the ripeness of instinct and discretion, it can be safely exchanged

for fidelity and happiness." George Santayana, Scepticism and
Animal Faith, IX

---------------------------------

. Honorable Richard A. Gadbhois
Judge, Central District Court
Santa Barbara, California

Dear Judge Gadbois,

8221 EAST THIRD STREET

SUITE 205
DOWNEY, CAUFORNIA 90241 IV
(213) 632-7105 e (213) W2-59M 14 January1991

| wish to make you aware of the nearly total dishonesty of medical
peer review.,

There appears to be an assumption that medical doctors, and
hospital boards of trustees are inherently honest. After five years
of gathering data we can conservatively conclude that 90% of
medical peer review is done for only economic reasons. An honest
peer review is a true rarity. This is quite consistent with the long
history of medicine. It Is confirmed by the record of what was

. suffered by Lister, Pasteur, Semmelweis, Galen, and on and on.

-




What has changed recently Is the Immunity granted medical peer
review. Now one may have a kangaroo court with no fear of
restraint, Hospitals have been placed above the law. The courts
use the "substantial evidence rule" rather than an "“independeont
judgment rule" to evaluate the evidence. We can demonstrate that
substantial evidence Is whatever lies one wishes to put on paper,

Hospital bylaws are uniform In the corrective action section in
stating, "'this Is a semi-judicial proceeding, and the rules evidence
do not apply". Physicians have essentially no rights that they
would be entitled to if they were caught selling heroin. An advorse
peer review presently means you will never again have hospital
privileges. HMOs will not have you, you will not be able to obtain
malpractice insurance, It has serlous effects.

There would seem to be a major flaw In a system were envious
colleagues can manufacture ludicrous lies and destroy the most
skilled and compassionate physician on the staff. This is precisoly
what is occurring. The main offense Is this individual is the busiest
physiclan in that department. Incompetent doctors are no
economic threat and rarely a peer review subject. Incompelents
who refer to those in power are certainly not subject to review.

Medical peer review needs to be done on an objective data driven
basis. It has not developed beyond the stage of the "good ole
boys" maintaining their monopoly. The courts, unfortunately
maintain the noncompetitive system, thus prices do not come
down, new physicians can not come into the area. All rather cozy.

Years ago Santa Barbara drove out the premier heart transplant
surgeon as a totally incompetent surgeon. Not a rare story, and not
in the best interest of the people of Santa Barbara.

Yours truly,

Verner S. Waite MD FACS
Executive secretary, Semmelweis Society

QUESTION/ANSWER SESSION
SAN FRANCISCO - October 5, 1990




w/ John Lee Clowet M.D,

Chief of the House of Delegates
Amarican Medical Assoclation

Available on commercial

tape

-'- ~

AMA President in
1993

DR. VERNF.R 8. WAITE: | am Dr. Walte. my question is to
Dr. Clowe.

If the AMA has been found to have released a

mbaster :
with its immunity provision, that you have

insisted
upon, is the AMA willing to rein the monster

in.-
JOHN L. CLOWE: That's a very good question. Yes, we are.

DR. WAITE: What kind of evidence does it take for you to realize
that there is a monster. We have heard speaker after speaker, here
today, refer to this. I'll be saying the same thing. What kind of
evidence does the AMA need to rein this monster in?

R. CLOWE: | don't know how to answer that. Give me an example.

R. WAITE: 10,000 physicians in the United States destroyed
maliciously by their competitors. 10,000 Patrick cases, purely
malicious. Eccnomic. only 100 cases found to be true honest peer

review. Nowr what do you do?

R. CLOWE: You have put me on the spot.




R. WAITE: It doesn't seem like much of a spot, Could you consider

reining the monster in under those circumstances?

R. CLOWE: | tell you what | will do. That Is a very interesting point
that hasn't been pushed very far,

R. WAITE: | have pushed it for four years to the AMA,

R. CLOWE: And it has not gotten anywhere at the AMA, as you
know,

R. WAITE: Of course not. They keep insisting on inmunity.

R. CLOWE: Yeah. But | will bring it back into our meeting and see if
| can get an answer for you. And, | will get back to you.

R. WAITE: Like the lawyers' hypothetical questi'on, those figures
are not hypothetical.

CLOWE: | know they are not. You are absolutely right. And | will
see what we can do about why 'the AMA has dragged their foot on

this. | have no idea.

Scepticism is the chastity of the intellect, and it is shameful to surrender it top soon or (o
the lirst comer: There is nobility in preserving it coolly and proudly through long youth,
until at Tast, in the ripeness of instinct and discretion, it can be safely exchanged for
fidelity and happiness. George Santayana, Scepticism and Animal Faith, 1X




Madam Chair and Committee Members:

My name iv Dr. Brian Gale, My address Is 2418 Coolldge Avenue in Bismarck.

I am tostifying against House Bill 1377 because it Is not in the best interest of the
Podiatrists in the State of North Dakota or the people of this state, The purpose of
this bill Is to create more medical RICO (racketeering) that has unfortunately been
going on since 1986 when peer review was given immunity by Congress, The
American Medical Association has made a statement in agreement with studles that
have been done showing that approximately 90% of peer review is for economical
reasons; doctors using the peer review immunity laws to destroy their competitors,

Make no mistake, my problems are not an isolated incident in this state or around

the country.

Dr. John McCord, the President of the Federation of Podiatric Medical Boards,
which oversees the Podiatry Boards around the United States, wrote an article in a
magazine published in January of this year, In it he outlines the usual steps that are
followed for all Podiatry Boards, Many of these steps are not being followed by the
North Dakota Podiatry Board. Of the steps not being followed the most important
one is that all Boards make an effort to settle with the Doctor before proceeding to a

formal hearing, 1 have asked to have the ND Podiatry Board consider settling the

complaints against me every year for the past 8 years. They have never been willing

to consider settiement, This single fact alene convinces many people that this Board

is corrupt.




Management of licensing fees so the Board stays solvent is not only part of the
Board member's responsibility but (t's also the responsibility of the Board's
attorney. In this case Aaron Olson, the Board's President for approximately 19 of
the past 23 years along with the Board’s attorney, Gary ‘Thune have declded to
spend all of the Board’s money fo destroy me because | am more extensively trained

to treat foot and ankle problems,

As Gary Thune told someone recently, “the Podiatry Board situation is a mess”,
Well who do we have to thank for making it a mess? This Board s corrupt and
should be investigated by the Attorney General’s office, Will that happen? 1 doubt

it, Should the Board members all be changed? Without a doubt,

There have been 25 complaints sent to the Board against me over the past 7-8 years,
Of those 22 are from local competitors or patients that they were seeing, Amazingly,
of the two local orthopedic groups one of them has sent approximately ten of those
complaints in against me and the other orthopedic group has sent none! Of the five
complaints that 1 was disciplined for one year ago, two of those patients had
excellent results and the other three I treated only because no one else would
consider trying to help them after they developed complications from someone else’s

treatment, Two of those three complications were from Aaron Olson and the third

was from a local erthopod.




‘This “game” that Asron Olson has been playing lnvelvex you people us well,
Administrative Law Judge Robert Brady sald In 8 hearing Involving evidence in 4
case from the Board against me “the Board has, interestingly, attempted to expand
the scope of practice of *podiatric medicine” through an administrative rule,...” He
goes on to say that “Dr, Aaron Olson appeared and testified, among other things,
that “the bill doesn't change anything that is not currently being done.” Judge
Brady then states, “Elther this is an erroncous or incomplete summary of what Dr.,
Olson, in fact, represented to the committee or it is evidence that it was not the
intent of the sponsors of that bill to expand the scope of practice”., Judge Brady
goes on to also say that Dr, Olson’s statement may have been a deliberate

misrepresentation, He also states that “both the Medical Association and the

legislature were not dealt with in good faith”,

That was in 1991, In 1997 Olson once again tried to deceive the Legislative Session
by manipulating an increase in our licensing fee from $200 to $500, Although the
majority of Podiatrists didn’t know that he was attempting to do this, when they
found out we were adamantly against it. Somehow though, he managed to get that

increase in the licensing fee completed.

Now we're here again and there is more opposition than ever because the
Podiatrists in this state are sick and tired of Olson pushing us all around. We have
several letters from Podiatrists i.» this state opposing this bill, However what you

don’t see is why several of them support this bill. Olson has been contacting most of




the Podiatrists individually and slandering me and intimidating them into

supporting it. If the Board president called you and you knew what he has been

doing to me and other Podiatrists in the state wouldn’t you do whatever he tells you
to do? The Board members have been saying that the Board will go bankrupt and
then all of the Podiatrists in the state might lose their licenses, They have also said
that if they get this money and use $50-100,000 the Board will then ask for debt
forgiveness so the Podiatrists won’t have to repay it. Gary Thune and Aaron Olson
have conviitced the House of Representatives that if the Board doesn’t get this
money the Board will be able to sue the State of North Dakota. That isn’t possible
and even if it was it wouldn’t happen. There is also no chance of the Podiatry Board
filing for bankruptey. They would not be forced into bankruptey by Gary Thune’s
office or the Attorney General’s office because they wouldn’t get any money if that
happened. Any way you look at this, if 1377 is passed, the tax payers of North
Dakota lose because they will be the one’s paying for Gary Thune’s legal fees to

destroy me and anyone else Olson wants to get rid of in North Dakota,

The Board is making me pay for the current debt they have which is roughly
$20,000, however I haven’t been told how much 1 have to pay even though the
discipline was over a year ago. So there isn’t any “emergency”, It's just another tact
to try to mislead and deceive people like yourselves into doing what a few people

what you to do for their own self-serving reasons,




Aaron Olson has talked patients into suing Podiatrists and he has slandered and lied
about every Podiatrist in this state. Qlson was found to be 41% responsible for a
patient’s death by a jury in a medical malpractice case yet the Board took only two
months to decide that his medical care was appropriate. I haven’t killed anyone. In
fact none of the patients I was disciplined for last year sued me and none of them

have filed for any type of medical disability. After the disciplinary meeting on

January 27™ fast year I left the meeting and my attorney looked at me and said,

“thiy is what people get murdered over”, He was referring to the corrupt way that
the Board members changed the complaints and never used cither of the expert

witnesses opinions in coming to any conclusions and reasons for disciplining me.

I understand that this committee is not going to fix all of the problems with this
Board however, there are some things that can be done that would go a long way to
begin straightening out the serious problems in hand. First of all the current Board
members should be changed immediately, The replacements should be chosen from
nominations made by the State Podiatry Association or at least a meeting of all

Podiatrists in the state who are interested in attending,

Next there should be a conflict of interest statement which specifically statey that
local competitors can not sit in judgment of eachother. Maybe a task force can be
formed to look into the Board problem in North Dakota to report to the Governor

what can be done to make the unfairness corrected.




The American Podiatric Medical Association is the largest organization of
Podiatrists comprised of approximately 10,000 members. This association has begun
an investigation into the unethical activities of the individual Board members of the
North Dakota Podiatry Board. There have been several hundred letters sent to the
Governor's office asking for an investigation into the Podiatry Board and
supporting me. There have been over one hundred Podiatrists nationwide who have
reviewed the public records 1 have posted on the Internet at the web site,

www.briangale.com. Everyone who reads these records have come to the same

conclusion: the Podiatry Board is acting unethically and without any sense of

fairness or due process,

The courts are not perfect. Recently 96 inmates on death row were released and

proven innocent due to DNA testing, There must be a way for the truth to come out

and for these individuals to be stopped,

Thank you. [ would be glad to take any questions at this time,




Madame Chair and Committee Members:

My name is Francisco Tello. [ was born and raised here in Bismarck, and
have been practicing Podiatry here since 1995. For two and a half years |
was an associate working with Dr. Brian Gale. For the past three years |
have been employed by MedCenter One.

In relation to today’s proceedings the North Dakota Board of Podiatric
Examiners again wishes to have legislation passed giving them unlimited
funds to pursue further legal action against essentially one podiatrist in the
State. I have witnessed a grave injustice with regard to this Board’s
prejudicial mishandling of complaints.  Pursuant to this action I have
witnessed the original sum of $20,000 collected from over forty years of
licensing fees dwindle to zero in less than twelve months during 1994-1995,
Additionally, in 1997 the President of the Board gave testimony before the
Human Services Committee regarding Senate Bill 2068. He outlined the
financial decline of the Board concluding with a legal debt of roughly

$16,000.

In order to defray these costs the licensure fees were raised from $200.00 to
$500.00 per year. 1 gave testimony then, and reiterate now, that these
increases in licensure fees will only serve to fuel the continued legal battle
between the Board and essentially one North Dakota podiatrist, serving only
to throw good money after bad. The fee increase to $500.00 succeeded in
increasing the Board’s legal debt to the present level in excess of
$25,000.00. Currently the Board’s wish is to raise Podiatric Licensure fees
to $750.00 per annum. This would be one of the highest fees in the nation,

Madam Chair, Committee Members, this will not raise enough revenue to
pay the conservative estimates presented by Gary Thune on 2/15/2001
before the House Committee within the original ten year term of the loan.
The Engrossed Bill #1377 removes the ten-year term. It also removed any
interest charged on monies borrowed, Apparently the Board feels they are
entitled to “free money.” Does this loan continue ad infinitum?

The podiatrists of our State are more than willing to pay an increased fee to
repay present legal debt. However, to continue to accrue debt by throwing
good money after bad is absurd!




To pass this Bill will set a questionable precedence by allowing all State
Boards the opportunity to borrow funds from the State to offset accrued
legal and other debt if it exceeds the revenue generated by licensing fees.
One has only to look at the Audiology Board.

The only people who benefit from continued litigation are the respective
parties’ attorneys. The combined legal costs are now pushing $750,000.00.
Do they need more? If this bill passes the combined total will easily pass the
$1,000,000.00 mark.

Several proponents of this bill will retire long before this debt is repaid. It
will lie on our backs, we the podiatrists who oppose this bill to repay the
debt. How convenient. To receive free monies and have others repay it.
Many podiatrists of our state wish this travesty to ccase. Several of their
letters are presented here today.

Madam Chair, Committee Members, | respectfully ask; Why are we here
today discussing essentially the same Bill that was initially given a “Do not
pass” by a twelve-to-three margin on 2/15/2001 in the House Human
Services Committee?

Abraham Lincoln wrote, “To sin by silence when they should protest makes
cowards of men.” Madam Chair, Committee Members, THIS BILL. IS
WRONG! And myself and the other podiatrists of our state whose letters are
submitted, AGAIN respectfully ask a “Do not pass” for House Bill #1377,




I March 14, 2001

Re: House Bill 1377 - First Engrossiment

Having read the above Bill it is my understanding that passage of 1377 would allow the
North Dakota Podiatry Board to accrue debt, which in turn would allow the Board to
continue to function as a Podiatric governing body. While | am entirely in support of this
concept I do NOT endorse Bill #1377 due to the fact that no apparent limits on the
amount of debt to be accrued exist and no apparent proposal for repayment exists ¢ither,

Podiatry is a medical art and scicnce distinct from any other medical specialty. As such
we should, and indeed need to be represented and governed by a nonbiased board of our
peers. As a practicing podiatrist in North Dakota | believe it to be imperative that the
Board resolve its legal issues as equitably and precipitously as possible. 1 do not believe
this includes uncapped legal spending however,

Thank you,

Pz //5 o onei

Karen M. Rinchart, D.P.M,
P. O. Box 2655
Bismarck, NI 58502
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MARCH 5, 2002

AARON C. OLSON D.P.M,

PRESIDENT NORTH DAKOTA PODIATRIC MEDICAL ASSOCIATION
525 NORTH 9TH STREET

BISMARCK, ND 58501

Dear Dr. Olson:

The work the Board has been involved in over the past
few years has been frustrating, not only to ite
members, I'm sure, but the entire association and of

courge, myself, as well.

There still seema to be a number of unanswered
questions and unfortunately, a number of suspicions.
I think for we the most difficult task is trying to
understand the entire mechanics of what has been
going on. 1 feel uncomfortable with what this
situation may bring. There seems to be no known
limit of how much money can and will be borrowed. 1
don't feel I understand the repercugsions that this

may all have.

Therefore, it is difficult for me to support Bill
1377 one way or the other. Even though I am
undecided, I do want to show my support that I feel
the Board needs to keep {its autonomy and have a means
of paying for its responaibilities. I alao feel that
we need to be able to have a means of keeping legal
reprasentation and to continue doing appropriate
investigations and disciplines that are necessary.

03/09/01 14:38 TX/RX NO,5834 P.002 B
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Dr. Oleon
March 5, 2001
Page 2

I do hope that the items that have brought this all
about with the unusual requests to the legislature

for permission to borrow money may come to a speedy
resolution, as it is hurting the entire North Dakota

Podiatriec profession.

Sincerely yours in podiatric medicine,

Steven C. Kilwein, D.P.M.
West River Health Clinics

8CK/11b
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Madam Chair and Committee Members:

I am strongly opposed to HB 1377, The current Podiatry Board is corrupt. Some of the
members of the Podiatry Board have been intimidating and misleading and deceiving
Podiatrists in North Dakota into believing that if they don’t support this bill the
Podiatiists will lose their licenses.

Some of the Podiatry Board members have boon saying Lhe Board may have to file
bankruptey if they are not given money to continue on. This is incorrect. The Board
would not be foreed into bankruptcy by anyone and there is enough money coming into
the Board cach year 10 pay for expenses,

Aaron Olson and Gary Thune are on a crusade to be given unlimited funds for the
Podiatry Board for self serving purposes. Olson wants to be able to destroy his local
competitors and Thune wants to be able 16 be paid for an unlimited amount of work that

he will do for Olson if this bill passes.

The Podiatry Board should be investigated by the Attorney General’s office and all of the
Podiatry Board taembers should be changed as well as the Board’s lawyer. IF this were to
be done all of the “problems” the Board currently faces would go away.

The American Podlatric Medical Association iy investigatiyg the members of the North
Dakota Podiatry Board for unethical activities.

Thank you for your hard work and titme you put into the Legisiative Session.

Dinlomate, Amencan Board of Podialne Sumery
Fellow, American College ol Foot & Ankle Surgeons
Foot & Ankie Raconsiruotive & Frachure Surgety

www.dakotatodtankie.oom
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FELLOW, AMEORIQAN COLLROE OF FOO I AN1 ANXLE SURUEONS
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Kevin J. Koester, DPM, AACFAS
Bone, Spine, and Sports Center
225:N7th St,

Bismarck, NI 58501

Dear Members of the Senate,

I would like to go on record as against bill 1377, There are two reasons for my
opposition. One, there is no stated limit to the amount of money that the Board of
Podiatry can borrow; this is very disturbing to me. Two, I believe the goal of this bill is to
solve the financial problem of the board, I fear it will not, The approach of raising
Licensing frees was attempted 4 years ago and failed, unless court fees can be stopped
from accumulating, it will fail again,

Please vote not to pass this potentially dangerous Bill.

Sincerely,

/4 T,

Kevin J. Koester, DPM, AACFAS
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DICKINSON FOOT & ANKLE CLINIG
- Gharlon Methew, .B M
2216/ 5ims
‘Dickinson, ND 58601 i
(701) 483-6986 -

Governmen and Veierans Affairs Committea
‘NortDakota. Sensle
Bidinarck, ND 58601

RE: Bl 1377 granting permission to the Board of Podiattic Medicing
{o Dormow money.

Doar Senstors:
This hausa bilt was brought 10 the Genate for action as an ematgency i,

The.North Dakota Podiatry Board has been invesligating a podiatrist during tha past severst
years, They have depleted thi funds and now thay ace in debt. The amount of deix | batiove is
sbout: 26,000 dolisrs. The detondant doctor is ordered 10 poy the cost of the invastigetion and
' ha'ls'making monihly payments The prsent annusi icense renewal fee, 500 doilars (one of the
highest in the country, if not the highest) brings 9,000 dallars annually 1 feel that the board
. #hould:ba able:to pay off this dubt in a matter of two of thioe yeara. | am conoemad that this bill
wolld]aliow the'boerd fo bottow unlimited amount of dollars (hundred of thousands) and gel
deeperin debt! This bill has no dollar figuces 84 10 what the maximum they can barfow. This is
Qorig t0 Givie e » line of credit 16 borrow withaut eny limid

ommmwmnwmwyWWMwummmnmmnmom
Slhce;that time | have aever had any professional or social contact with him, | am not a friend of
hisdockor and1 mm not trylng 10 defend him. | am not farniliar with il the charges brougiv
agunst him, One thing | do know is thet the axparts who reviewed the chiris could nol agree
whether the charges aguins! him are valid. This man is fighting for his protessional ie.

During the past theoe decades, in my contacts with people s » teacher (Collega), priest
(Episcopal Church) and as i posistrist | have leamed that we humans will do simost enything to
prove thet we e fight. The boand members feel that they are fight and it wifl be difficult for
them to back off from their thinking. 1 will be impossible for the present board to deal with this
comiict in an unbissed manner | leel thal they should step aside #0 that @ new board mude Up
ofipecple. who are not invalved in thit conflict may have 1 fresh Outlook on the matter. Urtil that
heppers ho Mre money shouid be made aveilsbie 10 add fusl to his conflict. ‘

Sincerely,

Cherian Mathow, D.P M. 8T M.

03/08/01 17:03 TX/RX NO, 0289 P.001 R
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. March 9, 2001

F‘ranctsco Tello, DPM

225‘N 7% st
Bismarck, ND 58501 "
RE: Bill 1377
&

o ‘Dear Dr. Tello:
At now stands, 1 am not in favor of bill 1377,

Y have reviewed the new version of this bil) and | continue to have the same
problom a8 before. The extent of indebtedness that the board could acquire is
unlimited. Back and forth litigatian counld plunge the board irde s much debt
that we could be required (0 pay unreasonable Heense fees for decades to

conve,

1 do agree that the NDPMA needs to be able {0 borrow funds to continue its
functions, [ could support this bill If there were some mention of a reasonable

botrowing linnitation. It would also secim appropriate to have the State's
Attorney Office take over the cases that cause the board undue finuncial

burden, or in cases of oonﬂ‘gcting interests between podiatrists.
Respectfully,
Tyson Willlams, DPM

E TW/jw

) Co! Brad MceCusker, DPM
Aaron Olson, DPM

03/08/01 14:20 TX/RX NO.6833 P.002 ]
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NORTH DAKOTA BEOARD OF PODIATRIC MEDICINE
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January 26, 3001

Dr. Brad McCusker

Presidest ND Podiatrie Madical Assnc,
4003&&&1*&%5.

Minot, ND 587

RE: Board Activities.
Dear Brad,

As [ bad indicated e onr multiple phone conversations, I would send you a syoopis of our
conversations for dissenination to the Association, 7

As most of us know, st Tucsdsy there wis & hearing on hodes bill 12-62 which ot face vahie
. & 'o;&, mﬁhwnlmdﬂwwmofwdwmwfmnwdofm .
AL '

preseutert with as overviwiming ophosition msmmm

lmmkmmhhfworof'hcdmtutbnofmcodeﬂ-os
mmheedmwbammw(otheonmlh’ﬂ.nnsesmmmmmheom
) and allowed them to make smendmants to Centrury Code 41.0S. mm:
are supported by the Board of Podiatric Madical Exanviners, inelide so mors thap 2 niees

appo of office with g 2 year interim nerlod, the sddition of & lay member of the Bosrd,
us well penakies tn racaves costs of diseipkne,
alee & gl o N (,9
with the Attorney Generals Offics and Lagisistures sod Leghlative
mmmmlamww bl if pasyy (ot L
to acquice debe, This gives us somE pre _ a W Zm‘fﬁf?
S \ Bondmdlnomnmm!ﬁhmobmﬁonmﬂnm for O
ey g should  efisis Grucdon ocerr. Bacanne af ol low rambaes &
¢fo ahlencrense of ficense fencwal fees to $750, While this s cather extren who se¥
A w 1,000 loense reaewal oo, In al thingy with the Legislative pedcess, ne O 1 luef >
¢ 7 bave t0 utilize °

X corme mmhabs. From a personal siand The we I
am While at fhea yaios this Bill may ssens napalatable to voht. ”
respectably requast we all supjoes this bill, monhemwuﬂﬁc 3




MR ALY, WY YR 13y, /UTHD /DG WS > Tyson & Janelle Williame; Page 23

JAN-29~01 MON 1:26 PM DR TYSON WILLIAMS FAX NO. 701857356694 P 3 L
VR0 R 1™ vor 212 0220 0% 384 cLovc 9% 0s

v.i"é{ been crestad inthe Lagisluture over the lnst fow years, mny parception of fofexma)|discotd will par
X 41 nny positive Legisiation at risk sad retm 14 to the possibility of dlsihrsion of ouf profasion

\LL N Y
Pk o

| Asron C. Olwon, DPM

President of Board
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. Aaron C. Olson Page 2

Y 1205 - June 1376 Ohio College of Podiatric Hedicrae, Cleveland,
iident, Rotation as Follous:

Uhlio First Year

Boyview - Onleopoatbice Nospital Internal medleliz, Lmergency Room, General aned
PodiaLLic sulany, Anpsthnslology.

Podiaby i Suryery, Anes Lhesiology.
Cleveland Clinle Foundation Research Department., VO, dwmaflslon,
Ohlo Colleyge of Podiatrig Medicine Greueral Patsant cave, Teaching and
Supervision of 3rd and 4th year students,

OEFICED UL

Pxﬂsld“nL. 1976 - 135 \\X//////

tth DakoLa Board of Podiatry Examiners, 1978 - pze&nn!

Presicunt, 1981 - 1287
1Lh Dakota Diabetes Association, Board of Directors Gtate Fund Pz

1978 - present Raising Chafrman
1983 - 1904

CALANELGNS

rLh UaKota odiatiy Assovciation, 1975 <« pretient

.nxt.h Dakota American Red Cross, Board of Directors, 1978 ~ 1984

Ll Dakota Continuing Health Bducation Resuvutce Center,

Board of Divectors, 1977 ~ 1981 Treasure)y 19719 - 14900

lerican Public Health Association, 1976 - presgent
gtate bnlegate

National Heeting
1978 - 1983

Stute Lelegale,
National Heerting
1278 - present

aerican Podlatry Association, 197% - present

National Fraud and Abuse Comnittee

nelican Podlatry ledical Association
19477 ~ pragent

sbarian, 1977 - 1982

lks, 1368 ~ ptresent

fgmarvk Barly Childbood Bducation Progrem, 1977 - 138%
Health Advisory Committee




< .
DAREY)

10677.0300 -FIRST ENGROSSMENT

Fifty-seventh
Legislative Assembly ¢ ENGROSSED HOUSE BILL NO. 1377

of North Dakota

Introduced by
Representatives Keiser, Berg, M. Klein

CIONOOT Hh W NN

A BILL for an Act to create and enact a new section to chapter 43-05 of the
North Dakota Century Code, relating to the authority of the board of podiatric
medicine to borrow funds; to provide for a legislative council study. and to

declare an emergency.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new section o chapter 43-05 of the North Dakota Century
Code is created and enacted as follows:

Loan for litigation expenses. Subject to approval by the emergency
commission, the board may borrow funds sufficient to pay for attorneys’ fees
and cosls incurred in investigations, administrative proceedings, and litigation

resulting from the board performing its duties. Notwithstanding section 43-05-
15, the board may establish an annual renewal license fee for each year

following the issuance of a loan under this section, and the fee must be
maintained until the loan is tully repaid, including any accrued interest. The
amount of the annual renewal license fee assessed under this section may not
exceed the greater of one thousand dollars or an amount necessary to repay
the loan within three years after the loan is issued. Once the loan is paid in full,
the annual renewal license fee must revert to the amount established by the
board befora the Issuance of the loan. The notice of a proposed rulemakiny to
assess the fee in this section or ravert to the previous license fee may be sent
by certified mall to each individual licensed by the board in lieu of the
publication requirements for the notice in ¢chapter 28-32.

SECTION 2. LECISLATIVE COUNCIL STUDY. The legislative council
shall consider studying the ability of occupational and professional
boards with less than 100 licensees to process disciplinary complaints
and catry out other statutory responsibllities. The study should address

Page 1 10777.0300




procedures used by boards to respond to disciplinary complaints and
initiate disciplinary actions, the boards' ability to pay for the cost of
disciplinary actions, and the legal services and staff services available to
assist boards with the processing of disciplinary complaints and the
performance of other statutory responsibilities.

SECTION 3. EMERGENCY. This Act is declared to be an emergency
measure.

DOXN O Ot b W N —

—_—

Renumber accordingly.

‘ Page 2 10677.0300




Amendments prepared by Office of Attorney General

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL 1377

Page 1, line 2, remove “from"

Page 1, line 3, remove " the Bank of North Dakota" and after the semicolon insert
"to provide for a legislative council study; *

Page 1, line 7, replace the first "The" with "Subject to approval by the emergency
commission, the"

Page 1, line 7, remove “from the Bank of North Dakota”

Page 1, line 8, remove "or other sources, and the Bank may loan to the board,”

Page 1, line 10, replace "a" with "an"
Page 1, line 11, remove "seven hundred fifty dollar"

Page 1, line 12, after "repaid" insert ", including any accrued interest. The
amount of the annual renewal license fee assessed under this section
may not exceed the greater of one thousand dollars or an amount
necessary to repay the loan within three years after the Ican is issued.”

Page 1, line 14, after the period insert "The notice of a proposed rulemaking to
assess the fee in this section or revert to the previous license fee may be
sent by certified mall to each Individual licensed by the board in lieu of the
publication requirements for the notice in chapter 28-32."

Page 1, after line 14, ingert:

"SECTION 2. LEGISLATIVE COUNCIL STUDY. The legislative
councll shall consider studying the abllity of occupational and professional
boards with less than 100 licensees to process disciplinary complaints and
carry out other statutory responsibilities. The study should address
procedures used by boards to respond to disciplinary complaints and
Initlate disciplinary actions, the boards' abillity to pay for the cost of
disciplinary actions, and the legal services and staff services avallable to
asslst boards with the processing of disciplinary complaints and the
performance of other statutory responsibilities.”




A certified letter in the mail from an attorney is
something you never want to see. However, if you do
have a complaint lodged against you, this author
offers pertinent tips to make the legal process as
painless as possible.

By John H. McCord, DPM

If there's any piece of mall that can ruin your day, it's a
certified letter from your state medical quality assurance
commission or professional licensing board. This is how most
state licensing boards notify doctors that a complaint has
been filed against them. The complaint could come from a
dissatisfied patient, the state pharmacy board (usually
pertaining to a prescription of controlled drugs), or be
related to a malpractice settlement against you.

Whatever the source, you need to take these complaints
seriously since they can lead to suspension or revocation of
your professional license and the end of your medical career.

"You can't know the terrible feeling you get from learning
that you are the subject of a licensing board Investigation
until you've experienced it," explains a pediatriclan from a
small West Coast community. He learned that he was being
investigated for sexual misconduct with a teenage female
patient, The complaint was made twenty years after the
alleged incident took place.

"It felt like a lynch mob was after me," the doctor recalls, "I
had been In practice for just a few years and thought I was
careful about boundary issues with my patients, I always
had a nurse or the mother in the room while examining
female patients and I never did pelvic or breast
examinations. When that was needed, I referred them to an
OB-GYN specialist, This woman, who Is now 35 years old,
now remembers that I had tried to rape her, Some
psychologist helped her 'recover' her memory of the event.
Now I have to convince the medical board and the local
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police of my innocence. It's my word against hers and her
'recovered memory' psychologist."

The pediatrician's case is the most difficult situation a doctor
can encounter in dealings with the medical licensing board
but it's not impossible for a podiatrist to wind up ir a similar
dilemma. Be aware that complaints that involve sexual
misconduct are given the highest priority with licensing and

disciplinary boards.




whart You Should
Know About Getting
Legal Advice

Avolding confrontations
. How A Complaint Is Filed with disciplinary boards is
certainly a worthwhile
Arlene Robertson, manager of the goal. However, no matter

podiatry program for the how careful you are or
Washington State Department of 4w hard yof, try to be a
Health, says that the initial good doctor, you may,

complaint goes through an intake ., day, be the focus of

and review process and is handied . yoard 'investlgation.

by an administrative assistant. A

file is set up and the status of the According to Tom Fain, a

physician’s license is evaluated. A Seattle attorney who

program manager then reviews specializes in defending

the file and makes an assessment. medical professionals in
disputes with regulatory

Keep in mind that a lot of boards and commissions,
complaints never make it any it was rare for the
further than this stage. If the disciplinary boards to
complaint is found to be below become Involved in
threshold or outside of malpractice cases in the

jurisdiction, no action is taken. In late 70's and early 80's
many of these cases, the doctor  p + since then, they have

never even learns that a become more aggressive.
complaint was ever made. A Be aware that many
typical example Is when a patient co1ac require the
complains that the doctor was reporting of settled

running late and he or she had to . ¢eg.

walt 45 minutes or that all of the

magazines In the waiting room are while it's your option to
more than three months old. use an attorney, given
Believe it or not, these are actual the potential

complaints I have reviewed as a  consequences of dealing

board member, with a disciplinary board,
it would be wise to
When The Board Proceeds consult a lawyer as soon

With Further Investigation as you learn that a

However, If the program manager con’;ple;int hai been filed
O does find that the complaint s~ 293INst You. You can
always decide whether
you want to use an
attorney after the facts of




significant and within jurisdiction, he or she will forward the
complaint to an investigator, who is usually someone with a
medical or law enforcement background.

This is usually the point when you would receive that
dreaded certified letter, notifying you that a complaint has
been made. The letter may also include a request for a copy
of the medical record and an explanation from your point of
view, At this time, you should decide whether you want to
retain an attorney or try to handle it alone. (See "What You
Should Know About Getting Legal Advice.")

After the complaint has been Investigated or declared to be
below threshold, it is passed on to a consulting board
member for review. Generally, one of the podiatrist
members of the licensing board will function as a reviewing
advisor and will not vote on the disposition of the case

against you,

The consuiting board member reviews documents from both
sides and recommends further action or that the case be
closed. If he or she recommends further action, a statement
of charges Is drafted, usually by an assistant attorney
general, and is subsequently forwarded to vou.

What You Should Know About A STID

If you get this letter, It may Iinclude an offer for a settlement
conference, which gives you and the board an opportunity to
agree on certain facts of the case and establish a stipulation
to informal disposition (STID). The STID may include a
monetary penalty and requirements for additional continuing
education. Be aware that this STID may allow investigators
to monitor your practice or possibly lead to a temporary
suspension of license.

Entering a STID Is a crucial step because then your case
becomes public knowledge, possibly even part of the




national practitioners' data bank. Most doctors should
consult an attorney before signing this type of agreement.,

What The Compliance Order Wiill Say

If you decline the STID, you must have a formal hearing
before the board and a judge from the Office of Professional
Standards. After hearing your case, the board goes into
closed session, evaluates the evidence presented by both
sides and then drafts a final order, which is always publicly

disclosed.

The final order lists the violation with references to the state
law, the penalty (which may include a monetary fine), and
whether your license has been suspended or revoked,

Be aware that compliance orders are also listed and can
include continuing education or monitoring of your practice
activities. If there has been a substance abuse problem, the
compliance order may also include monitoring by your
health program. This order will also outline the provisions
that need to be met in order to get your license fully
reinstated. At this point, you can still appeal.

Also keep in mind that, in my experience as a state licensing
board member, it is a long and difficult process to separate a
medical professional from his or her license and means of
livellhood. The courts tend to frown on permanent
revocation of a medical license and frequently stand in the
way of such attempts by state boards.

Why You Would Be The Last To Know

In many cases, you only learn that a complaint has been
flled, but given the whistleblower laws, you won't always
learn the name of the complainant or the nature of the
complaint. All too often, you're the last to know when a
complaint has been filed against you, according to Tom Fain,
a Seattle attorney who specializes in defending medical




professionals in disputes with regulatory boards and
commissions.

This was the case with the pediatrician that I mentioned
earlier. He had been nominated to an advisory board for the
state agency that investigates child abuse. The agency
learned that he was under investigation by the medical
quality assurance commission while conducting a routine
background check. The agency contacted the pediatrician
and asked that he withdraw his application for the position,
This Is how he first heard that a complaint had been filed
and that he was under investigation by the medical board
and the local police. A year after that, he was notified in
writing by the state with the dreaded certified letter.

What you do after being notified of a complaint can
profoundly effect the outcome of your case. According to
Fain, the first thing you should do is to notify your attorney
and your malpractice insurance company. You should let
them know the nature of the complaint and the name of the
complainant, if you have that Information. Proceed to gather
the relevant medical records. If the complaint originated
from a disgruntled former employee, gather the relevant
employment records.




. What You Shouldn't Do If The How To Avoid
Letter Arrives Complaints Entlrely

Certainly, it is easler to
avold complaints than
going through the whole
process of a licensing
board investigation.

Fain also emphasizes that there
are things you should not do after
learning of a complaint. Never
change or alter records in any
way. An altered medical record

will ruin any chance you have of Attorney Tom Fain warns
prevailing in the case. that once a complaint
against you is
investigated, it is a
matter of public record
and is nearly impossible
to get rid of, Here are
some tips Fain offers to
help you avoid

Also avoid contacting the
investigator to try to "talk it out."
This will not work. If anything, it
will work against you. You should
also avoid contacting the
complainant to try to talk him or
her into dropping the complaint.

Likewise, you should not contact complaints.

the complainant's attorney. Avoid 1. Maintain the highest

all of these knee-jerk reactions " level of competency

and come to grips with the fact Malntain your skills '

that your license may be at stake, and stay current on

In my own experience as a state the stage of your
profession,

licensing board member, the )
worst thing you can do Is to call
members of the state podiatry
board to tell your side of the
story. By doing this, you will just
cause the board member to
recuse him- or herself from the
case and report the ex-parte
communications, a fact that will

be added to the statement of communicating with
charges against you. I still get your patlents. Don't

calls occasionally from podiatrist
. friends who want me to hear thelr give short thrift to
bedside manner.

. Be caring and
compassionate
toward your patients
(even the obnoxious
one). Remember
that compassion is
one of the reasons
you are a doctor.,

3. Spend time




side of the story before it comes before the board. They end
up losing their only friend on the board and generally their

cases.

Forget about intimidation. If you're named in a complaint,
don't even think about threatening the patient, his or her
attorney, the investigator or board members, Keep in mind
that the staff of the licensing board has likely heard it all and
their resolve has been hardened by time, not to mention the
fact that they have the resources of the state behind them,
Intimidation simply will not work with state licensing and

disciplinary boards.

According to Fain, the board rnembers are going to be your
judge and jury, and you'll only end up digging your own
grave if you try to intimidate them. If your case does go to
trial before the disciplinary board, the last thing you want to
have come out in evidence is that you were trying to
intimidate the complaining withess into abandoning his or

her claim,
Final Notes

Once your case is settled or a judgement goes against you,
it does become a matter of public record. This information
will end up In the practitioner's data base and will come out
every time you try to gain credentials for hospital privileges
or apply to participate in an HMO or insurance plan. A bruise
on your record becomes permanent. It Is nearly impossible
to get the records of your case "sealed" or pulled from the
databases. Therefore, if you become the target of an
Investigation, it Is Important to take the proper steps to
defend your good name




Denial of Due Prucess
The Board further breached its contractual agreement for review and denied
Dr. Gale due process in these procecedings as follows:
I The Board considered matters outside the scope of the First
Amended Complaint thereby denying Dr. Gale notice of the issues to

be considered.

2, The Board, without notice, considered additional and further
evidence outside the record without notice to Dr. Gale,

3. The Board failed to take steps to properly preserve the record by the

preparation of an official record of the proccedings and their
deliberations resulting in the findings, conclusions and disciplinary

action against Dr. Gale,

This denial of due process must be discussed prior to any analyses of the
five complaints. Like the standard of care issue set forth above, the denial of due
process to Dr. Gale permeates the Board’s entire decision. In this brief (section
entitled Analysis of the Five Complaint) Dr. Gale sets forth for the Court how in
each of the five complaints the Board raises new issues after the record was
closed; such conduct by the Board denied Dr, Gale due process of law. The Court
in Devous v Bd. of Medical Examiners, 845 P,2d 408, 415-417 (Wyo. 1993) found
that a disciplinary proceeding before a licensing board is an adversary proceeding
and that a licensee has a statutory and constitutional right to notice from the
agency and an opportunity to be heard before the agency. Furthermore, that the
due process clauses of both the United States Constitution and the Constitution for

the State of Wyoming demand these minimal guarantees. The Devous decision, at
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. page 414, citing from an lowa case, Gilchrist v Bierring, 14 N.W.2d 724, 732
(lowa 944) stated that:

The cases, (rom which we have quoted, clearly announce
fundamental principles, e¢ssential to the life of a free people living
under a republican form of government. The right to earn a living 1s
among the greatest of human rights and, when lawfully pursued,
cannot be denied. 1t is the common right of ¢very citizen to engage
in uny honest employment he may choose, subject only to such
reasonable regulations as arc necessary for the public good. Due
process of law is satisfied only by such safeguards as will adequately
protect these fundamental, constitutional rights of the citizen, Where
the state confers a license to engag: in a profession, trade, or
occupation, not inherently inimical to the public welfare, such
license becomes a valuable personal right which cannot be denied or
abridged in any manner except after due nolice and a fair and
impartial hearing before an unbiased tribunal. Were this not so, no
ore would be safe from oppression wherever power may be lodged,
one might be easily deprived of important rights with no opportunity
to defend agaiast wrongful accusations. This would subvert the
most precious rights of the citizen,

Slagle v Wyoming State Bd. of Nursing, 954 P.2d 979, 982-983 (Wyo.
1998) was a case where the Board of Nursing filed a complaint against Slagle and
then the Board of Nursing rendered its decision considering (1) an alleged
violation of a cease and desist order and (2) allegations that Slagle made false
statements on her 1993 application, neither of which were in the complaint filed
by the Board. The Wyoming Supreme Court lLi~ld that the Board failed to give
Slagle notice that the Board would consider these two alieged violations as a basis
for discipline and such failure to give Slagle notice was unconstitutional. The

Wyoming Supreme Court reversed the Board’s decision to discipline Slagle. The
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Honorable Chalrman Leo and Committoe Membors,

| would likeo to add a few cornments In response tv Gary Thune's *boating” he gavu me today.
This Is the third time he has bashed meo publicly at hoarlngs In the past fow wouoks. | have tnod 1o
polnt oul tho *big picture® and the probloms with tho board system In North Dakota. Unfortunatoly,
Gary Thuno has ropoaledly Insisted that this Is a single person who s unhappy with *falr”
disciphne, [ am not the only person who Is & witness of the abusy of power of this Board. | just
happen to be the person who has seen the worst nf the abuse.

The American Podlatric Medical Assoclation has been In the process of investigating the North

Dakota Podlatry Board members for unethical actlvities in relationshlp to their actions they have

taken agalnst me. To confirm this please contact the APMA headquarters at 301-581-9221.

Wernr Strupp is the APMA's attorney.

Gary Thune mentioned that there have been 25 complaints against me over the past 7-8

years. He failed to mention that 22 of those 25 complaints wore sent to the Board by

direct local competitors or by Aaron Olson himself telling patients to send in complaints
against me. If there was a conflict of interest statement and the Board Jooked at
complaints realistically those 22 complaints would have nevar been 10oked at twice. In
fact they would have never been sent to the Board because the people who submitted
them would have know there would be no action taken on them. Olson can hide behind a
complaint but his finger prints are on them.

Gary Thune mentioned that they are currently in the process of going forward with
formal complaints against me regarding four patients. Of those four patients three were
seeing Olson at the time they sent in their complaints. The other was seeing a close friend

and previous Board member who has worked to keep Podiatrists out of “his area” for

years,




I'ho scenurio has been played out repeatedly, the patient is turgeted by “Dactor X™ and
then he convinces the patient that thoy have a problem that is much more serous than il
really is; next he tells thom that they have permanent damage and the final icing on the
cake s that ho tells them that there is nothing that anyone can do for them. Once he has
the patient extremely upset about the “perianent damage” that has been done to them,
Dr. X, gently steers them in the direction of submitting a complaint to the Board.

We as a society are conditioned to trust and beliove what a doctor tells us. Morcover we
are conditioned to believe that doctors are ethical und honest and have the patient’s best

interest in mind at all times. 1 beliove that most doctors follow these rules of ethics but

others are overwhelmed with the obsession of having more mouey and power and will go
to extremies to try to pay for their escalating overhead and to increase their revenues since

they are being paid less due to the constant insurance cuts that have taken over medicine

in general over the past several yoars.

In response to Gary Thune's statement that | am no different than miost criminals, 1 would like 1o
polnt out that the legal system In our country Is not perfect as Gary Thune seems to want you to
belleve. For example, 96 inmates on death row were recently allowed out of jail after DNA testing
proved thelr Innocence, | have never been aliowed to speak on my behalf and to directly answer
any questions that the Board members have had concerning my treatment of these patients.
There has never bean any real due process by this Board. They make up the rules as they go
and they have no one to answar to.

in closing, | belleve that it's important for you to understand that It Is impossible for the local
competitors to actually compete with me in a true sense. This is because | ftave more training
than they do. | completed a four year resldency program for reconstructive foot and ankle
surgery. | was the first perscn o compiete this program in the United States and it's the only

program of it's kind anywhere. { was the first of six people In the United States to become board

carified in ankle and reconstructive surgery.




These cradentlals don't come easlly. They certainly aren't achleved by boing Incompelent. Thero
Is oithor something wrong with my residency directors and everyone who gave me the oral and
wrilten 10515 and all the thousands of patients who are extremely satisfied with the care | have
glven themn gr this js a SHAM.

The local compelitors c&n't compete with me so they had to find a different way 1o get rld of me.
They saw tho wriling on the wall. | was beginning to bulld a hugv practice with excellent results
and a greal reputation. There was no other way to deal with me oxcept to go after me by using
the pear review system 1o attack me. It's nothing now. It's belng done everywhere as | stated In
my teslimony,

Don't forget that the best heart surgeons have the greatest number of pallents that dle because

those doctors are the one's who take on the most difficult cases that no one else Is willing to try to

help. There Is no difference in my situation. | may have some less than perfect results but | would

gladly compare my results against anyone olse's especially the local competition.

The people of North Dakola are losing In this game. The standard of care stays the same here as

it Improves everywhere else.
Thank you,

Brian Gale, DPM, FACFAS




