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2001 HOUSE STANDING COMMITTER MINUTIES
BILL/RESOLUTION NO. 13 1427
House Judiciary Committee
d Conference Committee

Hearing Date 01-31-01
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Minutes: Chairman DeKrey opendd the hearing on T3 1427, Relating to prohibition of insutance
claims for excessive charges.

Rep Wald: Distriet 37 Dickinson, This a bill has to do with glass shops. These shops cannot
waive the deductible, What they are trying to do with the auto insurance with comprehensive
coverage, they are passing on the cost to all consumers and we don®t think that is right, You enter
into a contract with the insurance company and you cannot have the company waive that
deductible.

Rep Mahoney: This bill has a penalty seetion, this bill adds the words incentive and I don’t see
how this works under current law,

Rep Wald: We are trying to accomplish that they cannot give rebates,

Rep Mahoney: How are they are accomplishes that?

Rep Wald: T might suggest some amendments, On line 7 change the word may to shall and on

line 10 after the word pay we should insert or waive all or part ol the deductible,
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House Judiciary Committee
Bill/Resolution Number HI3 1427
Hearing Date 01-31-01

Kent Olson: tixecutive Direetor of North Dakota Professional Insurance Association. Represents
about 200 agencies around the state. Passed out handouts - Teidi Heitkamyp letter, and also
Private Passenger Auto Insurance State Comprehensive Premium Trends. He refers 1o the chart
and explains the rest of the handout and the increase of costs ol insurance. He support the bill
with amendments. i lad an additional amendment of changing the and to or.

Rep Klemin:Rep Wald suggested a couple of amendments, do you have any comment?

Kent Olson: we support those amendments,

Rep Delmore: What about other states, are they allowing this type of thing to happen?

Kent Olson: I am not familiar with other states, 1 believe they are putting a dollar cap on it

Chairman DeKrey: Not other questions, thank you for appearing.

. Larry Mislotsky: Senior analyst for and insurance company. here in support of the bill, Talked
about the rising cost of insurance.

Rep Mahoney: Do other states have faws like we are talking about putting in place.

Larry Mislotsky: 1 don®t know about other states. Minesota has put a doblar cap on, T haven't

done a study on the other states.

Rep Mahoney: There must be something in other states that people come up with a promotional
scheme, The other side ol it is should the insurance companies have this much control,

Larry Mislotsky: 1 you look around what started out as a $20.00 dinner no longer is. The
deductible is up to $500.00,

Vice Chajr Kretsehmar: Asked for clarification with an example, how do they get money from
the insurance company?

‘ Larry Mislotsky: 1 can't speak to that,
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House Judiciary Commitiee
Bill/Resolution Number HI3 1427
Hearing Date 01-31-01

Viee Chair Kretschmar: That is generally what this bill is trving to prohibit,

Larry Mislotsky: Yes.

Rep Mahoney: How can the company get money from the insurance company by waiving the

deductible. Isn't that up to the shop?

Larry Mislotsky: Yes. Generally Twould agree with that coneept, | would agree with small

incentives, But you can get into very large numbers,
Rep Delmore: How would you feel il we did something fike they did in Minnesota with a doflar
cap?

Larry Mislotsky:We would be in favor ol that,

Chairman DeKrey: No further questions, thank you for appearing. Anyone else wishing (o

appeat.,

Scott Heintzman: President of the North Dakota Awto Body Assoctation (see attached testimony)

Chaioman Dekrey: Tsee you are focated in Steele, how many members do you have?

Scolt Heintzman: The seeretary and treasurer are located in Steele, we have about 230 members,

Rep Mahoney: How ean someone get more (ro the insurance company and apply that to the

deductible,

Seott Heintzman: My business is 95% collision, what is happening they are fulsifying the retail
price ol the glass, the insurance companies regulate what they will pay and we regulate what they
will charge is what T have been told. On the collision, the problem is bidding for the stuff and
then not doing it or pudding the bill,

Rep Mahoney: Is there fraud in the bids, also is there a difference in the type of glass that is

being used?
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House Judiciary Committee
Bill/Resolution Number {113 1427
Hearing Date 01-31-01

Scott Heintzman: [ can't speak to the difterence between the glass, but there are different levels,

What is the difference T don't know,
Rep Maragos: Would you say its true that a business can establish the value of their service? You
all don’t charge the same price.

Scott Heintzman: The collision is pretty much cut and dried. There are three ways (o come to the

price of replacing.
Rep Marapos: Why aren't you all the same.

Scolt Heintzman: we have nation wide standards, We try to be consistent with the industry

standard.
Rep Nichols: District 15, One of the prinie sponsors ol the bill and speaks in support of 113

. 1427,

Chairman DeKrey: How are they gedting paid. how are they getting the money from the insurance

companies,

Scott Heintzman: 1 don'tunderstand it either, the shop files the paperwork on the plass., the

customer doesn't even see the bill,

Rep Mahoney: ‘This bill would wipe out the incentive, would it be o fair compromise to have

$35.00 as in the Minnesota law,

Scott Heintzman: In a worse case, yes. But the bill was intended to eliminate that,

Chairman DeRrey: Thank you for appearing.

Lane Quant: auto body shop in Minot, chairman of the North Dukota Auto Body Association,

Spoke in favor ol the bill, Spoke to closing the Toopholes, gave handouts showing shops that

. have the large waivers, It is supposed (o be against the law for incentives,
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House Judiciary Commitlee
Bill/Resolution Number 1113 1427
Hearing Date 01-31-01

Chairman DeKrey: Thank you for appearing. Is there anyone in opposition. We will close the

hearing on HI3 1427,
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Minutes: Chairman DeKrey called’the commitiee to order and took up HE 1427, Discussion was
held on the bill,

COMMITTEL ACTION

Rep Lickre moved the amendments 10661.0102. Rep Maragos seconded the amendments.

A voice was taken, the amendments pass,

Discussion was held on the bill,

Rep Maragos move o DO PASS as amiended and Rep Delmore seconded the motion, The clerk
will call the roll on a DO PASS as amend on 1113 1427,

Rep Klemin moved to further amend the bill. seconded by Rep Delmore, A voice vote was taken,

the motion passes.

The clerk will call the roll, The DO PASS as amend passes with 14 YES, 0 NO and | ABSENT,

Carrier is Rep Mahoney,




10661.0102 Adopted by the Judiciary Committee
Title.0200 January 31, 2001 ;1/ ) /0 /
. HOUSE AMENDMENTS TO HB 1427  HOUSE JUDICIARY 02-01-01

Page 1, line 10, after "pay" insert "or walve"
Page 1, line 19, after "not" Insert "knowingly"

Renumber accordingly

Page No. 1 10661.0102




Dae: 0 1-31- 01
Roll Call Vote #: /

2001 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTIONNO. 4 B 14 ).7

House  JUDICIARY

Committee

Subcommittee on

or
Conference Committee

Legislative Council Amendment Number

Action Taken gg)a PW %) WW N

Motion Made By pgﬁ’) hwzé/ﬁ/ Seconded By !21(,}’) @ ,Q.,é/)’ﬂ«c%

I Representatives

-~
w

(

Ye N chrz'-s-ematives Yes | No

)

CHR - Duane DeKrey

VICE CHR --Wm E Kretschmar

Rep Curtis E Brekke

Rep Lois Delmore

Rep Rachael Disrud

L Rep Bruce Eckre

Rep April Fairfield

Rep Bette Grande

Rep G. Jane Gunter

Rep Joyce Kingsbury

Rep Lawrence R, Klemin

Rep John Mahoney

Rep Andrew G Maragos

[ Rep Kenton Onstad

| Rep Dwight Wrangham

ANBRLALAARR AR RN

14

Total (Yes)

Absent

No

[floor Assignment

[
Pe,]@ W\a,Qurw];

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: HR-18-2120

February 1, 2001 2:07 p.m. Carrier: Mahoney
Insert LC: 10661.0102 Title: .0200

REPORT OF STANDING COMMITTEE
HB 1427: Judiciary Committee (Rep. DeKrey, Chairman) racommends AMENDMENTS AS
FOLLOWS and when so amended, recommends DO PASS (14 YEAS, 0 NAYS,
1 ABSENT AND NOT VOTING). HB 1427 was placed on the Sixth order on the

calendar.

Page 1, line 10, after "pay" insert "or waive"

Page 1, line 19, after "not" insert "knowingly"

Renumber accordingly

HR (N 2120

(2) DESK, (3) COMM Page No. 1
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2001 SENATE STANDING COMMITTEE MINUTIES
BILL/RESOLUTION NO. HIB 1427
Senate Industry, Business and Labor Committee
U Conference Committee

Hearing Date March 13, 2001,

Tape Number CSideA | sideB | Metern
(3/14/01) ] X 9.7 10 29.7
Committee Clerk Signature AQM&@.Q@ //2&//20’7) e

Minutes:

The meeting was called to order. All commitice members present, Hearing was opened on HB
1427 relating to prohibition ol insurance claims for excessive charges.

Representative Eugene Nicholas, District |5, cosponsor, This bill will prohibit insurance
claims for excessive charges. [ you go to replace a windshield, you will be asked whether or not
you have insurance, if you dot’t a diflerent scale will apply. This bill will help rectify that. There
were a couple of changes: line 7, section 1, “may™ be stricken and replace with “shall™, same
thing in line 19,

Kent Olson, Exceutive Dircetor, NDPIA, in fuvor, We are agents who market auto/property
insurance, Distributed yellow, blue and pink  handouts to illustrate how payment of deductibles
is hidden, Distributed copies of ‘Tuble 6; State Comprehensive Premium Trends to iHustrate rise
of premium rates in ND. Distributed copics of letter sent by the Attorney General's office (v Sen,

O'Connell highlighting in page 3 section that refers o actual payment of money and not waiver




Page 2

Scnate Industry, Business and Labor Commitlee
Bill/Resolution Number HE3 1427

Hearing Date March 14, 2001,

of amount owed. We are trying to climinate probiem with deductibles, and not use insurance
contract as an incentive, Maybe penalty needs 1o be addressed, maybe only and infraction not a
misdemeanor,

Senator Every: Maybe this increase of premiums is connected with the many disaster
declarations ND has had during the last few years.

Senator Muteh: Doesn't the insurance company require bids?

K Olson: General business practice has been to do the repair fiest and then bring the bill to the
insurance company. Getting a number of different estimates would raise costs,

Scott Heintzman, President, ND Auto Body Assi, In support ol this bill, it will close loopholes
that permit waiver of payment of deductibles. Urge do pass.

Lane Quant, Chairman ND Auto Body Assn. Legislative Committee. 1Cis time to put an end 1o
ofters of payment or waiver of deductibles, we hope this bill will close the loopholes that are
allowing that, Urge do pass.

Elton Christophier, body shop owner in Williston, urge do pass, Written testimony attached.
Larry Maslowsky, ND Ins. Dept, Practice of discounts or waivers of deductibies affects
premiums on this basis we support this bill,

Leah Coughland, American Ins, Assn, Support this bill,

L.co Renner, ND Autobody Assn, In favor,

Terry Barnes, Barnes Auwto Glass, in opposition, There is no excessive charges here. | have to
sign contract with insurance company to do their wotk, have to give them their discount,

government tells me what kind of glass | have to use and how to install it. We are not imaking a

tot of mongy. T advertise to pay or waive deductible. 11 this bill passes | might stop advertising




Page 3

Scnate [ndustry, Business and Labor Commitlee
Bill/Resolution Number HI3 1427

Hearing Date March 14, 2001,

but nobody can tell me what to do with my money, [ might get your money and give it back to
you or might get your check and break it

No further testimony. Hearing closcd.

03/14/01 Tape 1-83- 9.7 to 29.7.

Commitice reconvened. All members present. Discussed amendments submitted by
Representative Nicholas,

Senator Klein: Body shops have contracts with insurance companies that say what they can
charge. The problem is the advertising of the illusion consumers are going to get their money
buck.

Senator Mutch: What does the amendment do?

Senator Krebsbach: Puts what they are trying o do in stronger language, give it more teeth,
Senator Krebsbach: Motion: adopt amendments. Senator Every: Sceond,

Roll call vote: 7 yes: 0 no, Motion carried.

Senator Every: Motion: do pass as amended, Senator Krebshach: Second.

Roll call vote: 7 yes; 0 no. Motion catried. Floor assignment: Senator Every,




10661.0201 Prepared by the Legislalive Council stalf for
Title. Representative Nicholas
March 13, 2001

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO, 1427

Page 1, line 7, after "services" insert "paid for by the consumer from proceeds of an insurance
policy that provides coverage for physical damage to automobiles”

Page 1, line 8, remove "as an incentive" and overstrike ", paid for by"

Page 1, overstrike line @

Page 1, line 10, overstrike "for physical damage to automobiles, and to" and insert immediately
thereafter "as an incentive,"

Page 1, line 11, after "deductible” insert an underscored comma and overstrike the first "1o"

Renumber accordingly

Page No. 1 10661.0201




Date: \'3//[//0/
Roll Call Vote #: {

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. /4/.2 7

Scenate Industry, Business and Labor Committee

Subcommittee on
or
Conference Committee

Legislative Council Amendment Number

’ ' ’;)f\ , , // . . ey -
Action Taken (i /%4)”/}2’777/’? WL, /é//
Motion Made By

) Seconded J
/13"’/;7 [0 vy foiione/
L /
Scenators es | No Senators Yes
Senator Mutch - Chairman Senator Every .

i

Senator Klein - Vice Chairman Senator Mathern /

| Senator Espegard
Senator Krebsbach
Senator Tollefson

Total (Yes)

Absent

Floor Assignment

If the vote is on an amendment, briefly indicate intent:
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Roll Call Vote #: 2

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. /4.2 7

Senate Industry, Business and Labor Commiittee

Subcommittee on

or
Conference Committee

Legislative Council Amendment Number

Action Taken o / ;’)()/f“ L) /24?52%2.2%(%

Motion Made By Seconded o
' /\({é’/i’L é’/,{/“;/ By , 0 A 3)/?2(;",/'6

Senators Yes | No Senators
Senator Mutch - Chairman b | Senator Every
Senator Klein - Vice Chairman " | Senator Mathern
Senator Espegard v
Senator Krebsbach i
Senator Tollefson L

Total  (Yes) 2

Absent L)
Floor Assignment _Aé'z{) g’,}{/%//

‘ If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: SR-45-5652

March 15, 2001 8:25 a.m. Carrier: Every
insert LC: 10661.0201 Title: .0300

REPORT OF STANDING COMMITTEE
HB 1427, as engrossed: Industry, Business and Labor Committee (Sen. Mutch,
Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended,
recommends DO PASS (6 YEAS, 1 NAY, 0 ABSENT AND NOT VOTING). Engrossed
HB 1427 was placed on the Sixth order on the calendar.

Page 1, line 7, after "services" insert "paid for by the consumer from proceeds of an insurance
policy that provides coverage for physical damage to automobiles"

Page 1, line 8, remove "as an incenlive" and overstrike “, paid for by"

Page 1, oversirike line 9

Page 1, line 10, overstrike "for physical damage to automobiles, and to" and insert immediately
thereafter "as an incentive,”

Page 1, line 11, after "deductible” insert an underscored comma and overstrike the first "lo”

Renumber accordingly

(2) DESK, {3) COMM Page No. 1 SN-45-5652
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STATE OF NORTH DAKOTA

OFFICE OF ATTORNEY GENERAL

STATE CAPITOL
600 E BOULEVARD AVE 98
BISMAPCK ND 58505-0040 S
(701)328.2210  FAX (701) 328-2228 ?

Haidi Heitkamp
ATTORNEY GENERAL

August 11, 1998
-

The Honorable Frank Walc
State Representative

PO Box 330

Dickinson, ND 58601

RE: Nl[)l(:!C! 5 51-07'—24
Dear Repregsentative Wald:

I have received vyour recent note with attachments from Alfred (.,
Hektner regarding application of N,D.C.C. § 51-07-24 to businesses
providing automobile glass replacement services.

As you are aware, there are significant problems involved in the
. enforcement of N.D.C.C. § 51-07-24, I have enclesed for your
information coplies of recent lotters to Representative Rick Berg and
Senator David 0O'Connell outlining many of these problems. It is

apparent that N.D.C.C. § 51-07-24 did not accomplish what people
thought it would when the statute was enacted by the 1997 Legislative

Agsembly.

Many persons belleve that the statute prohibits repair companies from
offering financial incentives to insured persons for their business
when those incentives have the effect of reducing the cost of the
repair to the insured and increase the expense of the repair to the
insurer, despite the contractual commitment of the insured to pay a
deductible for any covered repairs. Examples of the type of activity
N.D.C.C. § 51-07~24 was intended to prohibit are paying rebates or
deductibles, charging significantly more than other businesses for 'he
same services, or paying a generous salvage price for a br uon
windshield that is relatively worthless.

The leglislation as passed, howaver, prohibits none of these thinugs,
Rather, because subdivisions 1(1) and 1(b) of N.D.C.C. § 51-07-24 «urn
worded in the conjunctive, a repalr company can advertise and pay su-h
incentives as long as the amount charged for the repair ils the repair
company's udsual high rate for the repair,

I balieve that you have had discussions ‘oncerning this statute wi'n
members of my offlce's Consumer Protection Division, That division,




The Honorable Frank Wald
August 11, 1998
Page 2

as well as members of our legal staff, have reviewed many qhestions
concerning this statute, the Texas law upon which the North Dakota law
is based, and similar laws of other states.

It'appears from the legislative history that, proponents of N.D.C.C,
§ 51-07-24 also sought to address situations where a company, which
,provided automobile glass replacement services, would quote one price
to a customer and then bill the insurance company for a much higher
price. By doing so, the company would, in effect, collect a sum of
money which would cover not only the cost of the service but, also,
take into account the customer’s insurance deduct:ble,

Other states have attempted to address this problem in a manner
somewhat different from Texas, the state which adopted a statute upon
which the North Dakota statute 1is based. legislation might be
patterned after these other states to allow a g-enter possibility of

eanforcement of the statute,

In addition, if the concern is that the c<ustom:r 1is being deceived
based upon a price quote and the insurance company is being asked to
pay a price for the service over and above the guoted price, it would
certainly be possible that a requirement be imposed, in lieu of
N.D.C.C. & 51-07-24, that any automobile service or repair over a
certain dollar Llimit be subject to the submission of a written

estimate to the customer, Before any work could be commenced on the
vehicle, the written estimate would have to bhe submitted to the
insurer or the insurer’s agent for review and approval. This

requirement could be specifically waived by the insurer or the
insurer’s agent if the insurer or the agent was verbally notlified of
the estimate. The written estimate would still ! we to be provided to
the customer for later submission to the insurer Hr its agent., Should
any work be performed on the vehicle in exce:rs of the authorized
estimate amount, an amended written estimate woul | Lave ta be provided
if the work ekceeded a certain dollar amoun with that written
estimate also forwarded to the insurer or agent .rior to approval for

the repalr or the service,. Again, as in the :ase of the original
estimate, the requirement of receipt of the amended written estimate
could be waived by the insurer or the insurer’s agent upon oral

nhotification of the estimate amount.

This type of legislation would make sure that a customer would be
fully advised of the full cost of repairing the v:hicle. In addition,
the insurer would have notice, prior to: approral for work on the
vehicle, of the cost of the repair. The insurer or its agent could
then make a note of the approval cost with Lat:r submission of the

written estimate from the customer/insured.




The Honorable Frank Wald
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This written estimate could be required whether or not an insurance
claim would be submitted by the customer.

These are several options which may be available to meet the concerns
expressed during the last legislative session to provide some criminal

civil enforcement of the statute’s provision,

I was somewhat disturbed by comments made by Mr., Hektner in which
reference is made to me and enforcement of this law. This opinion is
inconsistent with current attitudes that government overly intrudes
into the private and business affairs of the citizens of this state
and country. In response, I would also note that the problems with
some glass companies could be solved very easily by the insurance
companies themselves and without government interference. Insurance
companies can enforce their own contracts or rewrite the centract
provisions to ensure that payment is not being made in excess of what
may be reasonable or authorized. If the insurance agent receives a
bill that the insurance agent believes 1s an overcharge, the agent can
refuse to pay the bill until the reasonableness of the charge can be

determined.

In short, it appears that a solution to this “problem” could be

fashioned without government involvement. .

Sincerely,

ot Uochbo o

Heldi Heltkamp
ATTORNEY GENERAL

rpb/vkk
Enclosures
cel Alfred G. Hektner, Far North Insurance, In:.

Insurance Commissioner Glenn Pomeroy
Reprasentative Rick Berg
Senator David 0'’Connell




NORTH DAKOTA AUTO BODY ASSOCIATION, INC.,

BOX 139 - STEELE ND 58482 - (701) 475-2830

7 Shoris & £t

Members of the North Dakota fnsuranee Industry:

The North Dakota Auto body Association would like to enlist your help in solving ¢
problem that we feel affects both the collision repuir industry and the insurance industry in North
Dakota, The problem is the practice of “covering deductibles™,

As most of us realize, deductibles exist to limit the policyholder from filing a ¢laim ftor
cvery minor dent and scrateh that they have on their vehicle. In the case of windshiclds, the
deductible will probably help them to choose to have a chipped windshield repaired instend of
replaced. When a repair fueility offers to “cover the deductible”, these restraints are lost, As a
policy holder, why not get that small dent fixed or why fix that chip, It'it will cost me nothing
out of pocket? 11 it costs me the same, I would want that dent fixed or that windshicld replaced.
Also, why would | buy an insurance policy with no deduetible, when the higher deductible
policy has the less expensive premium, and my deductible would be covered anyway”

In the pust the NDABA put considerable effort into helping pass a law in North Dakota to
make covering or waiving deductibles, or paying rebates of the deductibles iltegal in North
Dakota, Now it would appear that some companies have found loopholes in the law, and are
doing business as usual, We have seen ads on television and in papers offering to cover the
deducetibles, some even oftering to cover up to $500.00. They seem to be making a mockery of
the law,

We know that all companies cover their costs by passing them on the customer. In this
case, these costs would scem to be covered by the insurance industry and ultimately, the honest
policyholders, This is a no-win situation,

Naot only does this practice violate the spirit if not the letter of the new law, we feel it
violates the individual insurance policies we have scen, Many policies slate that the deductible is
to be paid first by the policyholder, before the insurance company pays the rest of the claim. We
feel also that this practice has the odor of bribery and collusion about it.

We have the following suggestions on how you could help remedy this illegal activity,

1. Contact shops that work on your policyholder’s vehicles, Notify them that
your company considers the act of covering or waiving deductibles illegal.

2. Notity your policyholders that this act is in violation of their policy.

3. If you suspect any shop of charging for parts or services that they did not

provide, have the car inspected, and confront the shop. This is how some of
those deductibles are covered.




We in the business of repairing vehicles have no authoi ity i enforeing this law, We can
only police our trade to a point, so we need your help with this problem,

The NDABA was started in part to promote professionalism und honesty in the collision
repair industry. While we feel that most in our industry are just that, with your help, we cun

muke sure all are.

Thank you for your consideration,
Sincerely,
Board of Directors, NDABA

Scott Heintzman, President
Dave fnglehart, 1% VP
Duane Cleir, 2™ VP

Larry Graf, ‘Treasurer
Fiddie Graf, Secrctary

JefT Pfau, Past Presideit
Tom Ose, {isbon

Chuck German, Ludden
Elton Christopherson, Williston
Paul Mohagen, Graflon

Iid Barnhardi, Washburn

Lane Quandt, Velva

Bryce Hancock, Medicine Loke, MT
Neil Krueger, Fargo

Miles Doll, Bismarck

Ron Mocen, Grand Forks

Scott Sjol, Minot




HOUSE BILL NO. 1427

Mr Chairman and Members of the Committee:

My name is Lane Quandt, [ um the manager of'a body shop in Minot and the Chairman of
the North Dakota Auto Body Association's Legislative Committee,

How many of you would take a loved one, or go yourself, to a doctor or hospital that
needed your business so desperately that they would offer to waive or pay your insurance
deductible? Or, maybe better yet, give you a couple of free steak dinners, flush your
radintor, and put a new set of tires on your car? Why would it be any different than when
you chose a body or glass shop to repalr the car your familly rides in every day?

It is against the law for a doctor or hospital, in N.D. | to cover or waive deductibles, and it
is my understanding that it is supposed to be against the law for glass and body shops to
cover them also. But, apparently there are some loopholes in the existing law that,
hopetully, House Bill 1427 will close up.

You know, it used to be that customers would quictly ask i’ somehow their deductible
could be worked into the estimate, (which by the way is insurance fraud), but there is
nothing quiet about that any more. Now there are big billboards saying, "We Will Waive
Your Deductible!", radio ads that say, "We will flush your radiator and put a new set of
tires on your car!", and half page ads in the yellow pages, and signs on the sides of
buildings that declare, "We Pay Insurance Deductibles up to $500!" 1t is time to put and
end to this nonsense, It is an insult to the lawmakers and taxpayers of North Dakota,

Facts Sheet on burying,covering, or waiving the deductibles.

About five or six years ago, we had a young lady bring a 94 Geo Metro to our shop. She
told us that she had the hail damage on her car repaired, at another shop, because she did
not have the $250,00 deductible, and that that shop said they would waive or pay it. She
said that after the repairs were made, everything seemed fine at first, but now whenever
she washes her car there seems to be little puddles of water that sit on the hood and roof
of her car. The reason for the puddies: The hood, (which was supposed to have been
replaced), and the roof, still had many dents on them that were deep enough to hold water.
In all honesty, there was still probably $2000.00 damage on her car, but, she did save her

$250.00 deductible.

This young ladies experience is one of many that proves House Bill 1427 is a bill to
protect the consumer and I would ask that you please /ﬁmss it!

. o ve TThere any queshous
‘Thank you for your time and consideration,

Sincerely,
Lane Quandt
701-838-7218
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Facts on Burying the deductibles

From time to time all body shop operators are faced with requests from car
owners 10 “bury the deductible” where automobile damage is covered by

collision insurance,

At this point, the car owner should be advised that before he takes his car
around the corner *“to a guy who will”, he should consider the following

points:

L. Conspiring to “bury the deductible”is committing a fraud upon an
insurance company and is against the law,

2. Insurance company appraisers know the cost of repairs, as well as body
shops, and cannot be fooled by inflated estimates.

3.1f a shop agrees to “bury the deductible” it has to take short cuts in making
the repairs, and the owner will get a second-rate job which depreciates the
value of the car at trade-in time,

4, A body shop willing to cheat an insurance company will be equally
willing to cheat the car owner. A body shop never really absorbs the
deductible, The value is taken right out of the job, and it is the car owner
who still take the loss,

5. If the body shop decides to cut comers on the job and it ends up second
rate, the owner has no one to complain to if he conspired to “bury the
deductible”,

The smart thing for an owner to do is to protect his investment by getting a
first-class job from a first-class shop and to be glad that all he has to pay is

the deductible,

IT IS THE ONLY WAY HE CAN WIN
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Volca: 701-222-8646
Fax: 701-255-1394

Insurance company / Agent

b TERRY BARNES AUTO GLAGS, 1INC.

1030 SOUTH 22ND STRERT
' P.O. BQO 1681
BISMARCK, ND

NOY 20 RECO

Invoice: 16590

Date: 11/19/09

Ingured / Customer

INSURANCE J, -
, ND 2 Y AVE NO
BISMARCK, ND 58501
(701)258-t
Net Due
11/19/98
1.00 DWi17688 WINDSKHIELD LIST 1,065,789 1,065,758
$2131.50 50% DISCOUNT
1.00 1L.LADOR 45.00 45.00
1,00 2-DPART FAST CURE URETHANE 49.90 49.90
KIT
1.00 WFS D1176 W/S MOULDING 24,75 24.75
o /. Ky /500
sty 37377 F /32 7& /35487 :
Laat Bt Subtotal 1,185.40
. Sales Tax 68.42
‘mcwu Total Invoice Amount $1,253.82
|¢°m°‘mmuumwghmmmww1mgm“ Less Deductible - 500.00
Auto Clasa, L., F.0. Box 1241, Rlemarek, ND 58503, [0 the Total Due: §753 .82

i/

mépal ahove,
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STATE OF NORTH DAKQTA
Y OFFICE OF ATTORNEY GENERAL
| $TATE CAPITOL
y/ 600 E BOULEVARD AvE
‘ BISMARCK ND 58505-0040
{701) 228.2210 FAX (701) 328.2226
Maidl Heitkamp
ATTORNEY QENERAL

July 10, 1998

The Honorable David O'’Connell

Jtate Senator

2531 County Road 30

Lansford, ND 58750

Dear Senator Q'Connell:

Thank you for your letter concerning N.D.C.C. § 51-07-24, whizh

prohibits certain actions pertaining tc insurance =lawms for physizal
damage to automobiles.

N.D.C.C, § 51-07-24 provides:
l. A person who sells goods or services may not:

a. Advertise or promise to provide a good or
service, pald for by the consumer from proceeds
of an insurance pelicy that providey coverage for
physical damdge to automobiles, and to pay all or
part of any applicable insurance deductible or to
pay a rebate in an amount equal to all or parzt of
any applicable insurance deductible; and

b, Knowingly charge an amount for the good or
service that exceeds the usual and customary
charge by that person for the good or service by
an amount equal to or greater than all or part of
the applicable insurance deductible paid by that
pezson on behalf of an insured or remitted to an
insured by that person as a rebate,

2. A person who is insured under an insurance policy that
provides coverage for physical damage to automobiles
may not submit a claim under the vol:icy based on

’ charges that are in violation of subsection 1 or may
not knowingly allow a claim in violation of subsecticn
1 to be submitted, unless the person promptly notifies
the insurer of the excessive charges.

3. A violation of this section is a class B misdemeancr.

‘ This office recently issued an opinion regarding this statute. 19%2¢
N.D. Op. Att'y Gen. L-_ (April 22 letter tc Rick Berg). Aft. o
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raceiving a copy of this opinion, yau have askad several €irohe:
questions about the conduct prohibizad by N.D.C.0, § 51-07=-24,

Bafora raegponding specifically to vyour questions, [ want %o adi .
caveat to the opinions aexpressed .n this latzer. Sevarar of oy our
quaestions are phrased tn termg of “/wlhat actions consciturs , . , "
[ cannot glve you a complete, exhaustive answer to Lhese gueshiong
becauss there are an indefinite number of foctual situations it
could ba prohibited by N.D.C.C. § S.-07-24, By attempting to das:ribe
all the specific actions that would ze prohibited by this s=<atute, |
might leave out other actions that csuld also violare the sratute and
give the impression that any action nct listed in this letter 1s nnt a
violaticn of N.D.C.C. § H1-07-24, Ingtead, [ will respond v youe
questions with some ganaeral criteria than can be applied to a ser of
facts to determine if a violation of N.2.C.C. % 31-07-24 has ocourraoa,

In addition, as explained inp my emarliar spinion on thos startuta and in
the Texas Attorney CGeneral’'s opinizn cited in the orinizn, crimindgl
statutes are construed strictly i1n f:ivo:r of the defendant and azawLnset
the government, and due process ragu.r23 that cr:iminal statuves guve
falr notice of the activity thart i3 gronibited. Thus, any vaqgueness
in the language of N.D.C.C. § 51-07-24 would be rescived in favor of
the perscn submitting the insurance claim or providing the good ur
service.

You first ask who falls within the class of persons who seil goods or
services under this section. As gererally used throughoun the Norch
Dakota Century rode, the term ‘“gerson” means “an  individual,
organization, govaernment, political supdivision, or goverzament agency
ov instrumentality.” N.D.C.C. § L1-02.-42. “‘Organization’ 1ncludes a
forelgn or domestic assoclation, business <trust, corporation,
enterprise, estate, joint venture, limized liability company, limited
liability partnership, limited partnersnip, partnership, trust, or any
legal or commercial entity.” Id. Thus, N.D.C.C. § 51-07-24 agpplies
equally to individuals and business organizations.

The phrase “sells goods or services” is not limited to sales in the

normal course of a person’s busliness, When viewed in contex<, the
pnrase is limited to sales of goods cr services that are paid for from
proceeds of an insurance policy <czowaring physizal damage to an
automobile.

You next asx what type of activity weculd constitute advertising or
promising to provide a good or servize and to pay a deductible cr a
rebate of a deductible. Thesa terms are nct defined 1in
N.D.C.C. § 51-07-24 and must be g:ven their plain and ordinary
meaning. N.D.C.C. § 1-02-02. An advertisement is “[a] notice
designed to attract public attenticn or patronage.” The American
Heritage Dictionary 82 (2d coll. ed. .991). “Promise” is a breader
term, and simply means a commitment assuring that the perscn selling
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the goods or sgervices will do somenainy, ld, at 991, “Ueductiple” 1.
dafined as the “portion of an insured losi %o be horne by the in<ura
befora [(the insurgd] 1s aentitled to recovery fram tho insure. .
Black’s law Dictionary 4.3 {(éch ed. 1990;.* Thus, N.D.C.C, § Yi-, =24
rafars to a commitment expraessed by the sallar, whather or non iU is
publicisvl, to provide a geood or service and to pay 1) all or part of
the portion of an insured loss for which an insured i3 responaibla or
2) a rebate of any pottion of a insurad loss paid by an insured,

}
]
'

Yo alse asx what a “rebate” is asz used in N.D.C.C. § H1-07-24,
"Rebate” is defined as “(a] deduction from an amount to be paitd «r a

return of part of an amount given in payment.” The Amuerican Her. ' yge
Dictionary 1031, This definiticn would appear to cover both 4
seller’s payment of money and a seller’'s walvar of an amount owed 3
the seller by the insured. However, statutory terms must also b
interpreted in context, N.D.C.C., § 1-02-33. “Reba%=e” is used in twe
places in N.D.C.C., § 51-07-24: an advertisement or promise to "y :v 4
rebate” end an amount “remitted to an insured , . , as a rebate.,” [t

is my opinion that the use of these underlined terms, in conjupcticn
with the plain meaning of “rebate,” indicates that N.D.C.C. § 51-N7-74
applies to agzual payments of”money(and,does noct include a “waiver” of
an amount owed by an insured to a sellar. This conclusi=» i3
consistent with comments in the recent c¢pinion to Reprasentative Berqy
and the Taxas Attorney General’s opinioa indicating thanr the "raebaue”
language in N.D.C.C. § 51-07-24 does wnct in-lude wailving or declining

to seek payment of all or part of an amount owed to a seller.

You next ask what type of activity would constitute knowingly charging
an amount that exceeds the seller’s usual and customary charge. Tals
question was answered in the recent opinion to Representative Berg,

which stated:

Under subsection 1l({(b) of N.D.C.C. § 51-07-24, it must be
established that the person who is providing the good or
service charges more than that person customarily and
usually charges for the gocd or service, This is not an
industry average or what other persons in the community m~y
charge for the same good or serwvice. The fact that another
person in the community might charge less for the good or
service 1Is irrelevant to what that person whe is previding
the good and service is charging.

' Whether a seller’s advertisement or promise tc “waive” a deducrible
is inaccurate, because a deductible 1is actually an obligation of an
insured person to an insurance company which cannot ke walved py a
seller, raises legal 1issues independent of the provisions of
N.D.C.C. § 5i-0/-24. 1998 N.D. Op. Att'y Gen. at L-_ (April 22
letter to Rick Berg at pp. 2-3).
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[¢ the person who 1s sal..ng A gnod or sarvice usudally and
Costomarily charges 5200 or $300 more for the good or
gervice than other estap..sznments and the c¢charge to the
customer does noft excaad the business parson's usual high
chargas, tha fact that the cayment of a deductible or rebauas
was advartised or promised w:.l not result in a violation of

tha statute,

1598 N.D, Op. Att'y Gan., at L-__ (April 22 letuer to> Rizk Berg at

p. 2).

Your naxt tw. questions pertain o the actions of an tnsured that arae

prohibited in subsection o of N.2,0.C, § 51-07-24;

A person who is insured undes an 1lnsurance pollicy that
provides coverage for physiza. damage to automobiles may not
subpmit a claim unaer the pclizy based on charges that are 1n
violation of subsection 1 or may not knowingly allew a claim
in vielation of subsecticn 1 t:s ke submitted, uniess the
person promptly notifiss the insurer of the nxcessiwe

charges,

submits a claim based on charges prohibited in subsection one, and an
tnsured who knowingly allows a claim to be submitted based on charges

prohibited in subsection one.

. This subsection describes twe al%ernate offensaes: an insured who

There is no culpapility requirement specified in M.2.C.C. § 51-07-24
for an insured who files a claim based on excessive charges, A
criminal offense that 1s not included in N.D.C.C. title 12.1, and for
which a culpability requirement {s not specified, {s a strict
liability offense., State v, Nygaard, 447 N.w.2d 267, 270 (N.D., 1949).
Thus, it is my opinion that a violstion of N.D.C.C. § 51-27-24 has
occurred if an insured submits a claim which is lacer determined to be
based on charges that violate subsection one,

The second offense in subsection two requires that an insured
“knowingly” allow a claim based on excessive charges to be submitted
on the insured’s behalf. A person acts “knowingly,” for purposes of a

criminal offense, whean the person knows oz has a firm bheiief,
unaccompanied by substantial doukbtr, that the person is perfsrming the
act, N.D.C.C. § 12.1-02-02{1;{bj. Thus, for thare to be a viclation

of subsestion two when a clailm containing excessive charges has been

submitted to an insurer by a perscn other than the insured, the

insured must know or have a firm bel.ef that 1) the claim hes been
submitted and 2) the amount of the claim exceeds the seller’s usual

and customary charge for the geod or service.

‘ Whether a person has notified an insurer “promptly” is a question of
fact which I cannot answer in this opinion. Subsection two
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distinguishes between claim and charges: “claim” refers to a request
submitted to an insurer for payment of a seller’s charges; “charges”
refers to the amounts charged by a seller that are in violation of
subsection one. Therefore, whether an insured has promptly notified
his or her insurer is based on when the insured knew of the excessive
charges and not when the insured knew that a claim had been submitted
to the insurer. Accordingly, it is my opinion that an insured must
notify the insurer promptly if the insured knows a seller’s charges
are excessive under N.D.C.C., § 51-07-24, even if a claim based on
those charges has not yet been submitted to the insurer.

Your last question asks whether any North Dakota prosecutors have
filed <charges under N.D.C.C. § 51-07-24. This office has not
prosecuted any charges under N.,D.C.C. § 51-07~24, and we are not aware
of any prosecutions by county state’'s attorneys or assistant state’s
attorneys under that section. However, this office is not notified of
all criminal prosecutions in this state, so it is possible (although
unlikely) that criminal charges have been filed for violation of

N.D.C.C. § 51-07-24.

[ have attempted to respond as specifically as I can to the questions
you have ralised. Feel free to contact my office again if you have

further questions.
Sincerely,

Bt ek

Heidi Heltkamp
ATTORNEY GENERAL

jef/vkk




03/09/2001 at 03:38 M Filek 17331-0000029]

Owner: TEST PHOTOS, Appraiser: LANE QUAND

1989 CADI FLEETWOOD 8-4.50L-F1 2D Int:

NYBAKKEN BODY SHOP
619 3RD ST NE
MINOT, ND 58703

Business: (701)839-1007

IMAGE REPORT

,,,,,,
N

L WP .
BTG £ 2 e L% N

01/26/2001: ESTOL:

N : ) ™ - o - Iy C e
o VR 7 SR 93”' .
/s - o A "ol s,
s A
.t
s il C O
W ’ o -0 d ) : .w' . &
. e 'y o ‘
' e b ! 1

01/26/2001: ESTOL:

Pathways - A product of CCC Information Services Inc,

Clatmd




House Bl Heow 1427

, ‘ ( v L /e o K ,w; . ‘
M 4 (,7 Arman @ SLlEmgct g Y Ll (tee

/

My b s (e st ?w/f rsi, J
pana é/w QLS NLr 0 / ! 41675(9 thyﬂ e
Wrt[/&'ﬁﬁh cnd 0 feand eyl ‘/) (e

NS Audo Bod(c} Assooitcton,

/ i “//W -331/‘M€ 675 /K/fg

d%ﬁo{n &(/ ”EN Z G Lo weve 07 Loyt (ndiiande

| o e A ‘ . RV e ‘ o
;( ¢t A / (f/l' ' 7 A" #/) 6’“&% s, i be o neo ’/’/Lé( /i cé&J,__ ,
Soymeons  plaph trv et Ctoveed - diducdHe Caad

/' % MW(* L‘L}O ,C;(i{)m(j ’/'[L{’ ("1.0')/1\}(.(, brda, },\//(//l/ Zué&t MU /w?m,.

/g cfwe f&’cﬂxl/ ovL Z’YZ/ . | Y27 W/Z[ [[w( L/g/p,.
L ZM}’? bl and  will Save e ingance

(f.UVWfW/MICGL ‘V/ LZI/ ﬁd'm SiLvneL 4l M/L[{? |




