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Minutes: Chairman DeKrey opcm./d the hearing on 113 1455, Relating to finality of decisions ol
administrative law judges in adjudicative proceedings of administrative agencices.

Rep Koppleman: District 13 of west Fargo This bill deals with arca of the resolution that was

brought before the house, but in a difTerent way, it is the Office of Administrative Hearings, The
deck is sort of stacked against the person who has a dispute with a state ageney, a finding is
made, the agency then says yes or no and then can set nside the ruling, HB 1455 would tuke o
look at this and make it fair, a judge makes the ruling and it is binding,

Allen Hoberg: Director of Office of Administrative Hearing (see attached testimony)

Rep Klemin: In the court, iff we don't like the judge, we can challenge the judge, can you do that
now.

Allen Hoberg: No, we can not.
Rep Mahoney: How would this change the procedure.

. Allen Hobery: For some it would change, for others it would. He then goes on to explain,
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Housce Judiciary Committee
Bill/Resolution Number HI3 1455
Hearing Date 02-05-01

Rep Mahoney: Under current law that would apply.

Allen Hoberg: the final decision ol the agency head is the one that goes to court.

Rep Mahoney: Whalt is in this bill?

Allen Hoberg: In this bill there would be no more recommended decisions.
Rep Klemin: We are not changing the scope of the review,

Allen Hoberg: That is correct.

Rep Klemin: So we still have the sitaation that it would apply, but the court would have to affirm
the decision unless it comes in one of the six situations,

Allen Toberg: That is correct,

Chairman DeKrey: 1 there are no questions, thank you for appearing.

Shelly Peterson: President of North Dakota Long term Association (see attached testimony)

Rep Mahoney: The coneern about bias. judges don't know much about the rate setting

procedures weighed in on the ageney, how would this help.

Shelly Peterson: we feel many cases are not brought lorward, because of the bias,

Chafriman DeKrey: If there are no further questions, thank you for appearing, 1f there anyone who
wishes to testify, (or against or neutral,

Rick Cluyburn: State tax Commissioner, [am neutral on the bill, I would like to point out the
concerns of the tax department, The office of administrative hearing does provide a valuable
service to the citizens of the state of North Dakota, In the tax department, we do not do many
hearings at all. In making the hearing judges finding as final, we want to insure that it is a finding
of fuct, we are not asking to make the tax department exempt, but need o know that we have

someone who Is knowledgeable of tax law that reach beyond the state,
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Rep Klemin: One ol the grounds of the scope of review is if the findings of fact are not supported
by the evidence, it you have the right to appeal wouldn®t this be one of the grounds.

Rick Clayburn:One negative is that both parties would have to go to court and that costs both

sides money.
Rep Klemin: Iean understand that, but we want o have the findings of fact correct and what T am
saying is that the scope ol review is grounds tor appeal.

Rick Clayburn: 'That is correct,

Jan Rause: fegal council for the tax commissioner. the objective that we have, is that if we

i et i i

believe that there is a miss statement of {inding of Tact, the opportunity in the way ol a
recommended decision gives the agencey head in a cost effective way o correct that record.
Rep Klemin: The agency believes that the finding of luct is not correet, would you not have the
right to request reconsideration before it goes o court,

Dan Rause: That option is already available,

Rep Klemin: You could take care of the problem without going to court,

Dan Rauge: 1t could.

Chairmuan DeKrey: [f there are no Turther questions, thank you for appearing,

Rick Clayburn: That is the point, we may be looking for a problem that does not exist. but we do
not want 1o have our hands tied,

Chairman DeKrey: makes a comment,

Rick Clayburn: We have utilized that less of late and have done more settling,

Chatrman DeKrey: If there are no other questions, thank you for appearing,
] P i
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Melissa Hauer: Director Legal Advisory Unit for Department of Human services (see attached

lestimony) the department opposed the bill,

Chairman_DeKrey: asks a question about this law and how it effeets federal Taw,

Melissa |auer continues,
Rep Klemin: The alternative would be to exempt for the federal Taw,

Melissa Hauer: That would be one way of doing it

Rep Klemin: The other side of this is that you have only rejected 16 of the decisions, so that
would indicate that the system is working.

Melissa Hauer: | can agree.

Chairman DeKrey: Are there any questions. if not thank you for appearing,

. IFrancis Swentz: from the Department ol Health, The department is concerned with the delegation
from the federal government and so they have those concerns.

Chairman DeKrey: Any one have questions, anyone wishing Lo testity, if not thank you for

appearing,

Rep Koppelman: One comment. [ asked the governors office if they had any issues that they
wished to nddress belore you pass out this bill,

Chairman DeKrey: we will not be acting on this bill at this time, We will close the hearing on

I3 1455,
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Minutes:Chairman DeKrey called the committee to order on HI3 1453,

Shelly Peterson:(see attached testimony)

Leslic Oliver: Shelly Peterson explained to you, the nursing home industry in this state. and
probably in every other state. is regulated by the Department of Human Services, They take care
of the Medicare and Medicaid programs in the state. Every step of the industry is impacted by the
Depariment. There is no place lor a voice by the industry except in Administrative process,
Presently, nursing homes who wish to challenge rates, which establishes the budget for the
nursing home lor the year, they say yes or no, mostly they say no, You can ask the Departiment to
look at it again and generally they will come buck unfavorable, You then go to an Administrative
hearing, where an independent hearing officer listens to evidence from both sides and mukes o
determination and then the agency has the discretion Lo be checked or to change the decision as
made by the hearing officer. From the perspective of the nursing home industry. there is no place

except the Administrative hearing, the fair hearing process, for udministrators and owners of
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nursing homes, to voice their opinion and be heard. Itis really not due process for those people
unless this bill passes. The memorandum that has been possed out, addresses two things, first the
testimony that was offered by the Department of Human Scrvices.. What I have gleaned from the
testimony is that i this bill passes, the state will lose all of their Medicaid dollars because of the
requirements of ageney hearings.Having looked at the state budgeting plan and the federal
regulations that underdic that, the state has to have a fair hearing process, but it doesn't require
that the agency gets to control the entire process. In fact the federal regulations suggest that the
administrative hearings would be provided by an impartial hearing officer and the decision would
be made by the hearing officer, No where in the lederal regulations is there the diseretion of the
ageney 1o go back an object the decision,

Chaitman DeKrey: It may surprise you to know that there are two ways to kill a bill, fiscal note

and the threat ol Toss of federal funds,

Leslic Qliver: | am not suggesting that 1455 is right or wrong for the entire , all programs ol the
Department ol Human Services administers, [rom the perspective of the nursing homes. it is
essentially follows the administrative practices act. There is a separate statute on nursing home
hearings, Ms Hauer's testimony should not be heard as applying to every program that the
depurtment administers, It does not pertain to nursing homes. The department has o separate
obligation under its own state plan to nursing homes the way that it hears theie appeals and it also
has separate federal regulations, which provide (or the terms of' 1458,

Chairman DeKrey: Are there any questions, thank you for appearing, Rep Klemin, you have

some amendments you want (o present?

. Rep Klemin: Reviews two sets of amendments, 10522.0101 and 10522.0102
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DISCUSSION

COMMITTER ACTION

Rep Klemin moved both amendments, Rep Wrangham seconded the amendments,

Chairman DeKrey: Voice vole on the amendments, amendments carry, What are the wishes of

the committee? Rep Klemin moved a DO PASS as amend, Rep Kingsbury sceconded, The clerk

will call the roll ona DO PASS as amend on 1B 1455, The motion passes with 10 YES, 2 NO

and 3 ABSENT. Carrier Rep Klemin,
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FISCAL NOTE
Requested by Legislative Council

04/12/2001

Blll/Resolution No.!

Amendment to: Engrossed
HB 1468

1A, State fisonl effeot: /dent/fy the state liscal effect and the fiscal effect on agency appropriations
compared to funding levels and appropriations antioipated under current law.

1999.2007 Blennlum 2001-2003 Blennium 2003-2008 Blennium
eneral Fund [ Other Funds |General Fund | Other Funds |General Fund [ Other Funds
Reventos $0 $0 $0 $0 $O $0
[Expenditures $0) $o! $0 $0| $0 $0
Appropriatlons $0 $0 $0 $0 so $q
18. County, oity, and school district fisoal effect: /dentify the fiscal effect on the appropriate political
subdivision.
[ 18898-20017 Blennlum 2007-2003 Biennium 2003-2008 Biennlum
"8chool §chool ~8chool
Counties Cities Distriots | Countles Clties Districts | Counties Citles Distriots
$0 $0 $0 $0 $0 $0 $0 $0 $0

2. Narrative: /dentlfy the aspects of the measure which cause fiscal Impact and include any commonts
relavant to your analysis. '

With the conference committee amendments this bill should have no significant fiscal impact on agencices,
local governing bodies, courts, or OAH, The amendments that required the first two fiscal notes (after the
original fiscal note on the original bill) have been removed. With this version now being considered, there
will be no de novo review of agency and local governing body decixlons, thus the impact on the district
courts previously stated will be removed, as well as the impact on agencies and local governing bodies from
de novo review, See 2/20/01 fiscal note, The Senate amendment that removed the Tax Commissioner from
OAH jurisdiction has also been removed in this version, thus there will be no impact on OAH as previously

stated in the 3/26/01 fiscal note,
3. State fiscal effect detall: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts, Provide detall, when appropriate, for each revenue type
and fund affected and any amounts included In the executive budget.

8. Expenditures: Explain the expenditure amounts, Provide detall, when appropriate, for each
agency, line ltem, and fund affected and the number of FTE positions affected,

C. Appropriations: Explain the appropriation amounts. Provide detsll, when appropriate, of the effect
on the blennial appropriation for each agency and fund affected and any amounts Included in the




exeoutive budget. Indicate the relationship hetween the amounts shown for expenditures and
appropriations.

ame! Allen C. Hoberg genoy: Office of Administraiive Hearings

one Number: 328.3260 ate Prepared: 04/12/2001




FISCAL NOTE

Requested Ly Legislative Counoil
03/23/2001

Bill/Resolution No,:

Amendment lo: Engrossed
HB 1468

1A, State flecal effect: /dentify the state fiscal effact and the fiscal effect on agency approprintions
compared to funding levels and appropriations anticipated under current law,

1999.2607 Blennlum 2067-2003 Biennium ~2003-2008 Blennlum |
eneral Fund [ Other Funds |General Fund| Other Funds |General Fund[Other Funds

"Rovenues ($2,268 ($2,268)
Expenditures $0, 30
Appropriations $ $

18, County, city, and school distriot fiscel effect: /dentify the fiscal effect on the appropriate political
subdlivision.

2001 Blennium 2007-2003 Blennium 2003-2008 Biennium
School School School
Counties Cities Distriots | Countles Citles Distriots Countles Citles Distriots

2. Narrative: /dent/fy the aspects of the measure which cause fiscal impact and Include any comments
relevant to your analysis.

There are really two different scenarjos concerning the Tax Commissioner's office and OAH, The first is the
period between July 1, 1991 (when OAH began operations) and June 30, 1997, The second is the period
between July 1, 1997, and the present, During the first period OAH recelved general funds that funded the
provision of hearing officer services for the Tax Commissioner and many other "general fund” agencices.
During this period, the Tax Commissioner's office was fairly active in requesting hearing officer services
from OAH, {.e. it had a number of administrative tax cases scheduled to going to hearing each year, The
average number of hours OAH ALJs spent on work for the Tax Commissioner's office was 135.6 hours per
biennium, During the second period OAH did not receive any general funds for the provision of hearing
officer services to any agency, In 1997 the Legislative Assembly removed all general funds from OAH's
budget. Since Juty 1, 1997, OAH has billed all agencics to which it provides hearing officer services, For
the biennium 1997-99, OAH billed the Tax Commissioner for only 28.4 hours of services provided. For the
current biennium, to date, OAH has billed the Tax Commissioner for only 10.1 hours of services provided,
OAH had only four requests for hearing officer services trom the Tax Commissioner for the 1997-99
biennium, i.e. there had been only four administrative tax cases scheduled to go to hearing, and it has had
only one request for hearing ofticer services for the current biennium. Currently, OAH bills agencies such
as the Tax Commissioner at a rate of $79.52/hour for hearing officer services, OAH anticipates that this
amount will increase some in the next two biennia, but this fiscal note reflects the current billing rate,
OAH's billing rate is determined by a billing consultant based, essentially, on the previous two years actual
expentitures, Therefore, the rate for the 2001-2003 biennium will be based on OAH's actual cxpenditures

for the current biennium,




Howover, OAH bolioves that this biennium s not likely the norm for the Tax Commissioner's office, in
regard to the number of requests for hearlng officer servicos, The 1997-99 biennfum s more likely ¢loser to
the norm in the current ¢limate of billing the Tax Commissioner for services. Therefore, this fiscal noto i
bused on the number of hours required for providing hearing ofticer services for the 1997-99 biennbum.,
Actually, though, the number of hours for the Tax Commissioner, as for any agency, could casily be
significantly higher, For the past four years not one of the Tax Commissioner's administrative hearing
requosts has actually gone 10 hearing, All have cither been informally settled or have been decided based
upon a stipulation of facts and the submission of briofs, The designated ALJ has not had to conduct o
hearing, If oven one Tax Commissioner case in a biennium was decided based on o hearing, it Is quite
possible that the number of hours for hearing officer services required for such a case could reach 30 hours
or moro. Therefore, although the numbers provided for this fiscal note, based on historical averages, are
acurate, they do not tell tho story about what could casily happen if just one Tax Commissioner case went to
hearing, Of course, {f two or more cases went to hearing, the impact would be considerably more, In other
words, the Tax Commissioners office under the right circumstances could be a more significant revenue
producer for OAH in the 2001-2003 or 2003-2005 blenniums {f more hearings were actually held,

3. State fisoal etfect detall: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Frovide detall, when appropriate, for each revenue type
and fund affected and any amounts included in the executive budget.

Based on the 1997-99 biennium number of hours, and based on OAH's current billing rate, if the Tax
Commissioner's office were exempted from OAH jurisdiction, and if the Tax Commissioner did not
voluntarily use any hearing officer services from OAH, OAH would lose $2258.37 in revenues. It would
Jose the same amount of rovenues for the 2003-2005 biennium. Again, this does not include any increuses in
billing rate that OAH is likely to exertence during the next two biennia, Again, also, depending upon
whether a case actually goes to hearing, the number of hours actually required to complete a case could vary

considerably,

If OAH lost this revenue, OAH's billing rate would go up very slightly to make up for this lost revenue
because OAH's expenditures would not be affected. Sce below,

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each
agency, line item, and fund affected and the number of FTE positions affected.

Because the Tax Commissioners office Is currently such a small portion of OAH's total business, the impact
on expenditures for OAH is practically nothing. All of OAH's expenditures would remain the same.

C. Appropriations: Explain the appropriation amounts, Provide detall, when appropriate, of the effect
on the biennial appropriation for each agency and fund affected and any amounts included in the
executive budget. Indicate the relationship between the amounts shown for expenditures and

appropriations.

. Also, the impact on OAH's overall appropriation may be practically nothing. If just one other casc OAH




recolved from another agency amounted to about 28 hours in the next biennium, the lost revenues from the
Tax Commisslonert's offico could casily bo replaced. However, OAH is experiencing a period of declining
casoloads for its user agencles, both for most of its mandatory and most of its voluntary user agencles,
Therefore, it Is safo to assume that a loss of the Tax Commissioner's caseload would have a very minor
impact on OAH's revenues and the remainder of OAH's user agencies would be impacted in a very minor
way through increased billings becauso OAH's expenditures and appropriation would remain the same,

Emo: Alien C, Hoberg genoy! Ofice of Admlinistrative Hearlngs
one Number: 328-3260 ate Preparedi 03/26/2001




FISCAL NOTE

Requasted by Legislative Council
2/20/2001

Blll/Resolution No.:
Amendment lo: HB 1458

1A, State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations

compared to funding levels and appropriations anticipated under current law. 3 B
1999-2007 Blennlum 2001-2003 Blennium | 2003-2008 Blonnium

General Fund [ Other Funds |General Fund| Other Funde [General Fund| Other Funds |
[Revenues ™
"Expenditures
Appropriations

1B. County, oity, and school district flscal effect: /dentify the fiscal effect on the appropriate political
subdivision,

1999-2007 Blennlum 2007-2003 Blennium 2003-20086 Biennium
School School Scohool
Countjes Cltles Distriots Counties Citles Districts Counties Cities Districts

2. Narrative: Identify the aspects of the measure which cause fiscal impact and include any comments
relevant to your analysis.

For the Office of Administrative Hearings, the amendments to H.B. 1455 would have no
additional fiscal impact. The amendments have to do with requests for de novo review in the
courts, This is an appellate level review beyond the hearings level with OAH and the
agency. Therefore, it is anticipated that there would be no additional effect on OAH and the
original fiscal note OAH filed for this bill would still be applicable, as to OAH.

However, the amendments to H.B. 1455 have the potential for substantial fiscal impact on
numerous other state agencies, local governments or agencies, and the court system,
Approximately 200 administrative matters are appealed to the district courts every year.
With the language of the amendments, however, this number could increase significantly,
With the opportunity for de novo review, substantially more parties from the both the state
and local administrative hearings level may wish to appeal. It is impossible to guess how
many. But, even if just 50% more would appeal there would be 300 cases on appeal as
opposed to 200, Just how much of a financial burden this would place upon the courts is
unknown. Of course, what makes for potentially great fiscal impact in the court system is
that if in even 50% of these 300 cases on appeal the appellant asks for de novo review, 150
. cases in the court system likely must have de novo hearings (a new trial) in the district court,




This would involve the use of considerable resources in the court system.

Yet, just what de novo review means and whether it needs to be granted upon request are
questions that may need to be clearly answered. De novo review may mean a new hearing or
trial. However, it may only mean just a new look by the district court at the administrative
hearing record already in existence and making a new decision based on that record,
disregarding the final decision of the agency. It may not mean that a new hearing or trial is
required. Either way, considerable resources of the courts would be involved.

Not only would the impact on the courts be great but the impact on state agencies, including
the Attorney General's office, would be great, If 150 cases went to a new trial in the district
courts, the state would need additional legal representation in those cases. Even if a new trial
would not be required, additional legal representation would be involved for these 150 cases,
This would require that substantial time of assistant attorneys general and special assistant
attoneys general be spent on representation for the agencies involved, The fiscal impact on
the Attorney General's office (both for agencies for which it bills and those for which it does
not) could be great, The fiscal impact on all of the state agencies whose final adiministrative
orders are appealed under N.D.C.C, ch, 28-32 could also be great, ,

There would be fiscal impact on the local level similar to the impact at the state agency
level, although the numbers of cases from the local level is not known, New trials or a new
look at the case would be required for the de novo review process from the local level, too,

As a word of caution, this fiscal note does not estimate the potential costs to all of the state
agencies, local agencies, and courts that may be involved. Even for those entities to make
such an estimate may be more of a quess because the numbers of requests for de novo
review that will be made is not something that can be known with any certainty. Again, there
may be more appeals of administrative orders with these amendments. Just how many, no
one knows for certain, Then, of all the cases appealed, it is impossible to say how many
appellants would request de novo review. Such review could be costly to the appellant, as
well as to the appellee. There may be other considerations, too, affecting the decision
whether to request de novo review or standard appellate review.

Therefore, although this fiscal note states no additional impact on OAH, there would most
certainly be a substantial fiscal impact of undetermined amount on humerous state agencies,

on local agencies, and on the court system,

3. State fiscal effect detall: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when approptiate, for each revenue type




‘ and fund affected and any amounts included in the sxecutive bucdget.
B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each
agency, line ltem, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation emounts. Provide detall, when appropriate, of the effect
on the blennial appropristion for each agency and fund affected and any amounts included in the
exeautive budget, Indicate the relationship between the amounts shown for expenditures and
appropriations,

g;mo: _ Allen C. Hobarg genoy! Office of Administrative Hearlings
one Number; 701-328-3260 ate Prepared: 02/20/2001




FISCAL NOTE

Requested by Legisiative Counall
01/23/2001

Bill/Resolution No.: HB 1486

Amendment to:

1A. State flscel effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations
compared to funding levels and appropriations antleipated under current law,

1989-2007 Blennium 2001-20603 Biennium 2003.2008 Blennium |

Genwral Fund [ Other Funds (General Fund [ Other Funds |[General Fund| Other Funds |

Revenues (§16,222) ($18,222) (818,222
Lipenditures ($16,222) ($16,222) ($16,222
Appropriations ($16.222 ($16,222 ($16.222)

18. County, oity, and school district fiscal effect: /dentify the fiscal uffect on the appropriate political
subdivision,

1889-2007 Blennlum 20017-2003 Blennium 2003-2008 Blennlum
| ~ Sohool School School
Countles Cities Districts | Countles Cities Distriots | Counties Cities Distriots

2. Narrative: /dentify the aspects of the measure which cause fiscal impact and include any comments
relevant to your analysis.

For most of the work OAH currently does, this bill will have no fiscal impact, The work for writing a
recommended decision is essentially the same as writing a tinal decision, However, it may be that some
boards and commissions which currently have OAH write a recommended decision will under this bill only
have OAH conduct the hearing (the board will write the decision), It really is impossible to know how many
boards and commissions that currently have OAH write a recommended decision will switch to the other
option. It may be that it will depend on the type of case. However, this bill has the potential to reduce
OAH's revenues and expenditures, if boards that currently have OAH issue a recommended decision opt to
only have OAH conduct the hearing, and related proceedings. For the last two years OAH had 34 requests
froin boards that usually have OAH issue a recommended deciston, Usually decisions are written on about
50% of the requests. Although an OAH ALJ may spend from 3 to 30 hours writing a decision depending on
the nature and complexity of the case, 12 hours is probably an average amount of time spent on writing a
decision for a board or commission, Therefore, for 17 cases, if the board decided to have OAH only conduct
the hearing (in reality it may only be for a portion of the 17), OAH would spend 204 hours less per
biennium on writing decisions (17 x 12). At OAH's cutrent billing rate of $79.52/hour, the amount is
$16,222 (204 x $79.52). Assuming no increase tn OAH's biiling rate over the next three bienniums (and it is
likely to increase some), $16,222 is the amount of decrease in revenues OAH can expect and,
correspondingly it can expect $16,222 less in expenditures (savings from not having to hire temporary ALJs
- full-time ALJs will now have about 204 hours more to spend on matters that temporary ALJs would
otherwise have to do). Of course, OAH's appropriation would be less, then, too. Again, however, a caution;
this is just a rough estimate. It is impossible to guess what each board or commission might do when faced
with the choice of OAH issuing a final decision or OAH just providing a hearing officer to conduct the




hearing, because in tho later situation, the board or commission must actually be at the hearing, If OAH is
Issuing a final decision, the board or commission need not be present at the hearing,

J. State fisoal effect detall: For Information shown under state fiscal effect In 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type
and fund affected and any amounts included Ir the executive budget.

Sce Narrative

B. Expenditures: Explain the expenditure amounts, Provide detall, when appropriate, for each
agenay, line item, and fund affected and the number of FTE positions affected.

Seo Narrative

C. Appropriations: Explain the appropriation amounts, Provide detall, when appropriate, of the effect
on the biennial appropriation for each agency and fund affected and any amounts included in the
executive budget. Indicate the relationship batween the amounts shown for expenditures and

appropriations,

Sce Narative

ame: Allen C. Hoberg genoy: Office of Administrative Hearlngs
hone Number: 328-3260 ate Prepared: 01/24/2001




10822.0101 Frepared by the Legislative Councl! staff for
Title. Representative Klemin
February 14, 2001

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1468

Page 1, line 1, replace "and sections” with *, section”

Page 1, llnod'e. after “28-32-17" Insert *, subsection 1 of section 28-34-01," and after "and” Insert
"section”

Page 1, line 3, after "agencles” insert "and appeals from declslons of local governing bodies"

Page 4, after line 8, insert:

"SECTION 3. AMENDMENT. Subseotion 1 of section 28-34-01 of the 1999
Supplement to the North Dakota Century Code |s amended and reenacted as follows:

1. The notice of appeal must be filed with the clerk of the court within thirly

days after the decilsion of the local governing body, ]‘JJ_e_mm%Lapn_ea!
Wmmﬂmwmmﬁ A copy of the notice
of appeal must be served on the local governing body In the manner
provided by rule 4 of the North Dakota Rules of Ci*il Procedure.”

Renumber accordingly

Page No. 1 10322.0101




10622,0103 Adopted by the Judiclary Commitiee \“ﬁ |
Title.0200 P yFebruary 17‘. 2001 9} 16) o

HOUBE AMENDMENTS TO HB 1455 HOUSE JUDICIARY 0%-15-01
Page 1, line 2, after "28-32-17" Ingert *, 28-32-19, subsection 1 of section 28-34-01," and affer

"and” Insert "section”
Page 1, line 3, after "agencles” Ingert "and appeals from dacislons of local governing bodies”

HOUSE mlmmsrfrs TO HB 1455 HOUSE JUDIC -15-
Page 4, after line 8, insert: IARY 02-15-01

"SECTION 3. AMENDMERNT. Section 28-32-19 of the North Dakota Century
Code Is amended and reehacted as follows:

28-32-19, Scope of and procedure on appeal from determination of

administrative agency. A nolico %M
ow. a judge 03 the district

court must review an appeal from the determination of an adminisirative agency based
only on the record filed with the court, After a hearing, the filing of brlefs, or other
dlzr)osltlon of the matter as the judge may reasonably require, the court must affirm the
order of the agency unless It shall find that any of the following are present:

1. The arder Is not in accordance with the law.
2. The order is In violation of the constitutional rights of the appsltant.

3.  Provislons of this chapter have not been complied with in the proceedings
before the agency.

4, r1"he {ules or procedure of the agency have not afforded the appellant a fair
earing.

6. The findings of fact made by the agenoy are not supported by a
preponderance of the evidence.

6. The conclusions of law and order of the agency are not supported by its
findings of fact.

If the order of the agenoy is not affirmed by the court, it shall be modified or reversed,
and the case shall be remaridud to the agency for disposition in accordance with the

order of the court.

SECTION 4. AMENDMENT. Subsectiorn 1 of section 28-24-01 of the 1999
Supplement to the North Dakota Century Code Is amended and reenacted as follows:

al must be filed with the clerk of the court within thirty

1. The notice of a
days after the decision of the local governing body. In%_ngjlgg_gumm
w by the court. A copy of the notice

of appeal must be served on the local governing body in the manner
provided by rule 4 of the North Dakota Rules of Civil Procedure.”

Renumber accordingly

Page No. 1 105220103

P! Co




Date: 0 & -/4/=0(
Roll Call Vote #: /

2001 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTIONNO, / &~ /445

House JUDICIARY Committee

D Subcommittee on
or
Conference Committee

Legislative Council Amendment Number .

Action Taken ,Bo pMA A M

Motion Made By &:9 1“{&';71,(,,&‘L Seconded By _ L/V;t )

<
-

,‘ Representatives
| CHR - Duane DeKrey
VICE CHR --Wm E Kretschmar
Rep Curtis E Brekke
Rep Lois Delmore
Rep Rachael Disrud
Rep Bruce Eckre
| Rep April Fairfleld
Rep Bette Grande
Rey G. Jane Gunter
Rep Joyce Kingsbury
i Rep Lawrence R. Klemin
i Rep John Mahoney
Rep Andrew G Maragos
Rep Kenton Onstad

Re; Dwight Wrangham
Total (Yes) / 0 No 02-

Absent 3

"l

Floor Assignment ) &WM\»

X

SAEENEAENEN \\\

If the vote is on an amendment, briefly irdicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: HR-28-387¢

February 16, 2001 3:34 p.a. Carrier: Klamin
Insert LC: 105822.0103 Tiim: .0200

REPORT OF BTANDING COMMITTEE
HB 1488: Judiolary Commiiitee (Rep, Kiemin, Chalrman) recommends AMENDMENTS A8
FOLLOWS and when 8o amended, recommends DO PASS (10 YEAS, 2 NAYS,
3 ABSENT AND NOT VOTING). HB 1485 was placed on the Sixth order on the

calendat.,

Page 1, line 2, afier "26-32-17" Insert ", 28-32-18, subsection 1 of section 28-34-01," and after
"and" insert "section”

Page 1, line 3, after "agencles” insert "and appesls from deciglons of local governing bodles”

Page 4, after line 8, insert:

"SECTION 3, AMENDMENT. Section 28-32-19 of the North Dakota Century
Code Iy amended and reenacted as follows:

28-32-10, Soope of and procedure on appeal from determination of
administrative agency. A potice ot aopeal may Include o request for de hovo [lef
c

Maglmum_UJnﬂf_mmgmuMamimlﬂm Judge of the distr
court must review an appeal from the determination of an administrative agenoy based

only on the record filed with the court, After a hearing, the flling of briefs, or other
disposition of the matter as the judge may reasonably require, the court must affirm the
order of the agency unless it shall find that any of the following are present:

1. The order Is not In accordance with the law.
2. The order Is In violation of the constitutional rights of the appellant.

3. Provislons of this chupter have not been complied with In the proceedings
before the agenocy.

ghe {ules or procedure of the agency have not afforded the appellant a fair
earing.

The findings of fact made by the agency are not supporled by a
preponderance of the evidence.

The conclusions of law and order ¢! the agency are not supported by Iis
findings of fact,

It the order of the agency Is not affirmed by the court, it shall be modified or reversed,
and the case shall be remanded to the agency for disposition in accordance with the

order of the ¢ourt.

BECTION 4. AMENDMENT, Subsection 1 of section 28-34-01 of the 1899
Lupplement to the North Dakota Century Code is amended and reenacted &s follows:

1. The notice of appeal must be filed with the clerk of the court within thirty

days afiar the decision of the local governing body.The notice of
| : A copy of the notice

r
of appeal must be served on the local governing body in the manner
provided by rule 4 of the North Dakota Rules of Civil Procedure.”

Renumber accordingly

(2) DESK, (3) COMM HR-28-2579
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2001 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO., 1455
Senate Judiciary Committee

O Conference Committee

Hearing Date March 14th, 2001

Tape Number Side A Meter #
I 19.8-end

2 X 0-end

Muel 2} t e I/.3~¢d70~Q.(
Committee Clerk Signature

Minutes: Senator Traynor, opened the hearing on HB 1455,

Rep. Koppelman, district 13, sponsor of the bill, Was amended in the house. Decision are
binding upon the public but not on the agency. Actual process fulls short of the standard. I think
the Attorney General is going to offer an amendment. Urge your favorable consideration,
Senator Traynor, what does your bill do?

Rep. Klemin, appeared in favor of the bill, Only going to talk about section 3 and 4,

Senator Nelson, define "De Novo'" review.

Rep. Klemin, (explaing), Section 3 sets out 6 items that must be reviewed, De Novo review is

‘a Jegal standard. Provided with testimony. This bill provides fro something more than we are

doing now.

Allen Hoberg, Office Ditector of Administrative Hearings, supports the original bill, (testimony

attached)

Senator Traynor, what {s your definition of de-novo review?




Page 2

Senate Judiciary Committee
Bill/Resolution Number 1455
Hearing Date March 14th, 2001

Allen Hoberg, (explains his interpretation). Looking at it with a new fresh look.
Senator Bercier, why would it ot go on the record?
Allen Hoberg, [ don't think so.

Senator Bercier, legally by law it would go on record.

Allen Hoberg, district court can only look at the record.

Senator Bercier, someone clarify my question.

Leslie Oliver, (testimony attached) appeared in favor of the bill,

Benny Graff, District Judge, appeared in opposition to the bill. The proposed amendments
changes the guts of this bill. I am speaking on the effect this bill would have on me as a district
judge. I think with language the way it is, I would need 1 more judge in my district. Legislature
has reduced the judiciary in ND. [ have lost judges, but with this bill it is going to add to the
workload and 1 have less people. Every time there is an appeal to me it means a trial.

Senator Nelson, the fiscal note says it has no impact.

Benny Graff, I doubt that we would get an extra judge.

Discussion.

Allen Hoberg, addressed the fiscal note, I had no ideal when I did fiscal note. [ would be
guessing and it is difficult to put numbers on it,

Bob Harns, council for Governor Hoeven, the Governor's stand is to do not pass. Cost of
litigation will increase, The bill turns the process on it head, Expands district of decision
making process in the executive branch by having some exempt agencies, Does not serve public
interest well. Governor feels the bill is not appropriate. Does feel it is contrary to Federal Law.
This bill does not deal with the rate setting process the Long Term Care Association is looking

for. As written, Governor Hoeven requests a Do Not Pass.




Page 3

Senate Judiciary Committee
Bill/Resolution Number 1455
Hearing Date March 14th, 2001

Senator Trenbeath, how will they differ?

Bob Harns, differs in several aspects, Litigants will have experts, that is why agencies are
concerned

John Olson, (testimony attached) special assistant attorney for the Board of Medical Examiners,
The ND Board of Medical Examiners oppose this bill.

Christine Hogan, (testimony attached) Executive Director of the State Bar Association, testified
that the State Bar Association opposes the "De Novo" concept.

Senator Trenbeath, almost entirely in agreement. Why is state bar taking the stand they ave,
Christine Hogan, not opposed to recommending changes, Bar association would not be
opposed to a study.

Senator Traynor, does the Bar Association raise matter by Bob Harns,

Brent Elison, (testimony attached) representing ND Workers Comp, appeared in opposition to
sections 3 and 4 of engrossed HB 1455, Workers comp adopted a neutral position on the original
bill,

Senator Lyson, agency cannot a‘ppeal?

Brent Elison, can't answer.

Doug Barr, of the Attorney Generals office appeared with amendments to the bill. There is a
decision by the '79 supreme court raising concerns of a de novo review,

I disagree with Rep, Klemin’ testimony. The attorney general recommends a do not pass the way
the bill is written,

Senator Watne, I am not sure what page 4 line 27 item 8 is recommending.

Doug Barr, they have to explain why they rejected or modified the distreit judges decision,

Senator Watne, isn't the ALJ decision final?




Page 4

Senate Judiciary Committee
Bill/Resolution Number 1455
Hearing Date March 14th, 2001

Doug Barr, this amendment changes it.
Senator Nelson, why not just hill the bill.

End of side a tape 2

Hlone Jeffcoat-Sacco, public social committee appeared in opposition to the "de novo review"

portion of the bill regarding agency appeals.

Don Rouse, (testimony attached) legal council for State Tax Committee, appeared in opposition
to the bill,

Senator Traynor, if section 3 and 4 are removed you still oppose?

Don Rouse, yes, we do. Countless areas have upheld this philosophy.

Senator Trenbeath, how does the bill in original form affect tax dept.?

Don Rouse, the original bill does not allow us to operate properly.

Rep. Koppelman, provided a suggested amendment,

Rep. Klemin, suggested something between., More discussion on "de novo review" should try to
disclose dissatisfaction if possible.

Senator Traynor, have you reviewed the Koppelman amendments?

Rep. Klemin, no 1 have not, I have reviewed the Attorney Generals amendments,

Senator Watne, I have not seen the amendment,

Senator Traynor, closed the hearing on HB 1455,

SENATOR NELSON MOTIONED TO MOVE ATTCGRNEY GENERAL’S
AMENDMENTS, SECONDED BY SENATOR LYSON. VOTE INDICATED 7 YEAS, 0
NAYS AND 0 ABSENT AND NOT VOTING. SENATOR TRENBEATH MOTIONED
TO PASS AMENDMENTS PROPOSED BY THE TAX COMMISSIONER, SECONDED
BY SENATOR WATNE. VOTE INDICATED 7 YEAS, 0 NAYS AND 0 ABSENT AND




Page S

Senate Judiciary Committee
Bill/Resofution Number 1455
Hearing Date March 14th, 2001

NOT VOTING. SENATOR WATNE MOTIONED TO DO PASS, SECONDED BY

SENATOR BERCIER. YOTE INDICATED 7 YEAS, 0 NAYS AND 0 ABSENT AND

NOT VOTING. SENATOR TRENBEATH VOLUNTEERED TO CARRY THE BILL.




Proposed by
Attorney General Wayne Stenehjem

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL 1465

Page 1, line 2, remove "subsection 1 of section 28-34-01," and remove the
second "section”

Page 1, line 4, remove "and appeals from decisions of local”

Page 1, line 5, remave "governing bodies"

Page 1, line 15, remove ", and the provisions of subsection 5 do hot apply"

Page 4, line 12, remove "notice of appeal may Include a request for de hovo
review by the district court. |f"

Page 4, line 13, remove "there Is no request for de novo review, a"

Page 4, after line 27, insert:

7. The findings of fact made by the agency do not sufficiently address
the evidence presented to the agency by the appellant.

8. The conclusions of law and order of the agency do not sufficiently
explain the agency's ratlonale for not adopting any contrary
recommendations by a hearing officer or an administrative law

judge.

Page 4, remove lines 30 and 31

Page 5, rernove lines 1 through 5

Page 5, line 31, overstrike "An agency may Irequest"

Page 6, overstrike lines 1 and 2

Page 6, remove lines 3 through 18

Renumber accordingly




10522.0202 Adopted by the Judiciary Committee
Title.0300 March 21, 2001

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1455

Page 1, line 2, remove "subsection 1 of section 28-34-01," and remove the second "section”
Page 1, line 4, remove "and appeals from decisions of local”

Page 1, line 5, remove “governing bodies”

Page 1, line 15, remove ", and the provisions of subsection 5 do not apply"

Page 4, line 12, remove "n f I in¢lu uest for de novo review by the
district court. If*

Page 4, line 13, remove "there is no request for de novo review, a"

Prge 4, after line 27, insert:

“Z. The findings of fact made by the agency do not sufficiently address the
evidence presented to the agency by the appellant.

8. The conclusions of law and order of the agency da rot sufficiently explain
the agency's rationale for not adopting any contrary recommendations by a

heatring officer or an administrative law judge.

Page 4, remove lines 30 and 31

Page 5, remove lines 1 through &
Page 5, line 14, after the third comma Insert "the tax commissioner,”
Page 5, line 31, overstrike "An agency may request”

Page 8, overstrike lines 1 and 2
Page 6, remove lines 3 through 18
Page 6, line 19, replace "4" with "3"
Page 6, line 22, replace “§" with "4”

Page 7, line 1, replace "§" with *5"
Page 7, line 5, replace "2" with 8"
Renumber accordingly




Date: 3/‘”/"{,
Rofl Call Vote #: 4

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. )43

Senate _Judicisry ‘ Committee

D Subcommittee on _

or
D Conference Committee

L'egislative Council Amendment Number

Action Taken '@/ﬁcut MM‘F éMefﬁl‘.‘» AMQJM&&b

Motion Made By ZL/%A g;conded 27 cen

S

Senstors No Senators Yes
Traynor, J. Choirman , Bercier, D. <
Watne, D. Vice Chairman Nelson, C.
Dever, D,
L S.
Trenbeath, T.

Total (Yes)

Absent

Floor Assignment
If the vote is on an amendment, briefly indicste intent:




10522.tax1 Prepared by the Office of State Tax
Title. Commissloner
March 21, 2001

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1455

Page 5, line 14, after "Dakota," Insert "the tax commissionet.”

Renumber accordingly

Page No, 1 10622.tax1




Date: 3/11/0‘_
Roll Call Vote #; 2

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. 1455

Senate Judiciary ‘ Commiittee

D Subcommittee on
- or
Conference Committee

iy

Legislative Counci! Amendment Number

Motion Made By 7-“ on L“ ﬂ geconded [J‘ the
y

Senstors Yes | No Senstors Yes | No
Traynor, J. Chairman . Bercier, D, X
Watne, D. Vice Chairman -} Nelson, C.

Dever, D,

Lyson, S. . X
Trenbe,"_thg T. K

o

Towl  (Yes) F N O
Absent O

Floor Assignment

If the vote is on an amendment, briefly indicate intent:

Action Taken Pass AMc’MuJ';_an»Seol L?L'T;k' Gommisaiee)




pue: 321/

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES'
BILL/RESOLUTION NO. )¢/ §$

Senate _Judiciary Committee

E] Subcommiittee on
or
D Conference Committee

Legislative Council Amendment Number

Action Taken ] /4

Motion Made By L)‘ 2( ”~ geconded & .ol
y =

Senators H No Senstors
Traynor, J. Chairman - Bercier, D.
Watne, D. Vice Chairman | Nelson, C.
Dever, D.
Lyson, S.
Trenbeath, T.

Toal  (Yes). .

Absent (oo

Floor Assignment 77‘“ gu ¢4

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: SR-50-6368
March 22, 2001 9:18 a.m. Carrier: Trenbeath
: Insert LC: 10522,0202 Title: .0360

REPORT OF STANDING COMMITTEE
HB 1455, as engrossed: Judiciary Committee (Sen. Traynor, Chairman) recommends
AMENDMENTS AS FOLLOWE and when so amended, recommends DO PASS
(7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1455 was placed
on the Sixth order on the calendar.

Page 1, line 2, remove "subsection 1 of seclion 28-34-01," and remove the second "section”

Page 1, line 4, remove "and appeals from decisions of local”

Page 1, line 5, remove "governing bodies™

Page 1, line 15, remove ", and the provislons of subsection 5 do not apply”

Page 4, line 12, remove "notice of apreql_ may_include a request for de novo review by the
district court, (f*

Page 4, line 13, remove "thers is no request for de novo review, a"

Page 4, after line 27, insert:

"7.  The findings of fact made by the agency do not sufficle ddress the
evidence presented to the agancy ky the appellant,

8. Ine concluslons of law and order of the agency do not sufficlently explain
ency's rationale for not adopting any ggngrg;y recommendations by a

hear ng officer or an administrative law judge."
Page 4, remove lines 30 and 31

Page 5, remove lines 1 through 5

Page 5, line 14, after the third comma Insert "tha tax commissioner.”
Page 5, line 31, overstrike "An agency may request"

Page 6, overstrlke lines 1 and 2

Page 6, remove lines 3 through 18

Page 6, line 19, replace "4" with "3"
Page 6, line 22, replace 5" with *4"

Page 7, line 1, replace "8" with "5"

Page 7, line 5, replace "7" with "g"

Renumber accordingly

{2) DESK, (3) COMM Page No. 1 8R.60-6368
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2001 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO, HB 1455-conference
House Judiclary Committee
QO Conference Committee

Hearing Date 04-06-01

Tape Number Meter #
TAPE 1l 01 to 3931

Committee Clerk Slgnature

Mirnutes: Chalyman DeKrey called the conference committee to order on HB 1455, The clerk will
call the roll, Do you want to tell us what your amendments do.

Senator Trenbeath: We took out de nove review and in doing so took out tt. - sections that would
relate that to local government proceedings also. Sub section five wouki come out of there also,
Chairman DeKrey: We have no problem with taking out the de iove review, but you also made
it so the administrative judges decision is not final,

Senator Trenbeath: That is right, the administrative judges decision is as final as it ever was, On
appeal it can be reversed or resided for two additional reasons, that were added in seven and
eight,

Senator Traynor: Those were suggested by the Attorney General.

Chairman DeKrey: The group that had the greatest problem with the admipistrative law judges |

decision not being final was the long term care association, So would they tell us if they still have

a problem with the bill with the Senate amendments.




Page 2
House Judiclary Commilttce
Bill/Resolution Number HB 1455

Hearing Date 04.06-01

. Shelly Peterson: the bill as amended, {sn't as good as we would like it. The agency still has the
authority to change it, and that [s the frustration with the bill. We were hoping for in this
legislation Is for the abllity for the Judge ruling not be recommended but would be final,
Senator Trenbeath: | think that all that we did, is make s 8o the agency was not going to follow
the recommendatlon of the judge, they would have to state a reason. That reason would be
appealable,
Chairman DeKrey: Appealable to whom,
Senator Watne: To district court,
Chalrman DeKrey: I guess this bill is as strong as we can pass at this time,

Shelly Peterson: I agree with you, it is better.
Rep Eckre: Is that the same concern of the medical board,

. John Olson: We are comfortable with the Senate amendments.
Chairman DeKrey: Have you seen the Koppelman amendments, Sandi Tabor, do you want to tell

us what you think.

Sandi Tabor: This addresses concerns more of agencies, but I think what we did is better,

John Olson: This still tries to direct the finality to the administrative law judge, to the exclusion
of the administrative agency.

Chairman DeKreyv: The Senate objection to the bill was the finality.

Senator Traynor: We had a memo from the Attorney General, this bill didn’t apply to the long
term care people.

Senator Watne:l believe that the long term care people are under federal ruling and they could

loose money unless they have control,




Page 3

House Judiclary Committee
Bill/Resolution Number HB 1455
Hearing Date 04-06-01

Rep Dovlln: The Koppelman amendments is o compromise between both, It restores the orlginal
form providing the finality and also retains the Senate amendments, He spoke to the
Administrative Rules process and why he had his positlon,

Senator Traynor: If we adopt this amendment, what happens,

John Qlson: If you have this finallty In the decision making process for the administrative law
Judge, the board of medical examiners most likely will not use the judge for decision making

process, They will not let go of their responsibility in terms of disciplining physicians or

reviewing license applications for physicians, They will not let go of their duty that they have to

make the fInal decislon,

Senator Traynor:John would you make a comment on four and five of the amendments,

John Qlson: Number four is iﬁ]ecting finality and it is inviting subjective review.number five, the
agency may or may not suppott the decision, unless they state a reason,

Senator Trenbeath: | see thousands of dollars being spent in court with this amendment,

Senator Traynor: We were told by the Attorney General that this is case law now.

Doug Bar: office of the Attorney General.l would like to make three points. First of all it is the
long term care association that is really concerned about this; Yet the exception that is being
proposed would exclude them from the benefit of the law. Second, we failing to recognize the
purpose of administrative agencies. At the review, there is the right of appeal.

Chairman DeKrey: Do they appeal on the facts or that what wasn’t done right.
~ Doug Barr: He gives his explanation.
Chairman DeKrey:Asks the question again.




Page 4

House Judlclary Committee
Bill/Resolution Number HI3 1455
Hearing Date 04-06-01

Roug Barr: Both, final point, the amendments purpose {s in conflict with other portions of the
law,

Rep Koppelman: | have two point, one s that it Is a good thing that we have talked about the
issues, and secondly I would like to see my amendment adopted, but should an agency be able to
rule on ltself, There are other amendments drawn up by Allen Holberg, maybe we need 1o talk to
him,

Chairman DReKrey: My question 1s, can you live with this or should we put the amendments back
on and the Senate will kill the bill,

Rep Koppelman: I think a third option, what is In the Senate version of the bill Is current law.
Senator Watne: The amendments are the same until we reach the line referring to the tax
commissioner, why do you object to that and then why in this other part you put in appeal.

Rep Koppelman: The basic difference is that the Senato got rid of the finality of the
administrative process, which was the original intent of the bill, You also got rid of the de nove
review and that | agree with, The tax commissioner issue, I talked with Legislative Council was
befuddled with the testimony, many of our state officials are constitutional offices, but nothing in
the law says that they are immune to the processes of law. | recommend that we take a look at Mr
Holberg’s amendments, it is something to improve the process.

Chairman DeKrey: Long term care people said it was better than what they have now.

Rep Koppelman: It is better,

Senator Trenbeath: Senate amendments go a long way to helping that, This allows the judges to

look at the facts. I do not like the finality finding, the agencies do not favor this nor does the

Attorney General,




Page §

Houso Judiclary Committee
Bill/Resolution Number HB 1455
Hearing Date 04-06-01

Chalrman DeKrey: | agree, we got a bite out of the apple, maybe we had better agree,

Rep Devlin: we still have not accomplished much, He then makes a statement about the

procedure with an oxample,

Senator Trenbeath: | understand,

Chalrman DeKrey: | would have someone made 8 motion,

Rep Devlin: I move that we adopt the Koppelman amendments,

Senator Watne: Second.

Chairman DeKrey: Clerk will call the roll to adopt the Koppelman amendments 10522.0203,
Senator Trenbeath: The Senate would have to recede from their amendments, would have to be a
part of the motion,

Senator Watne: We would have to take a look at page six line 3 through 18, Koppelman did not
have them in there.

DISCUSSION

Chairman DeKrey: The clerk will take the roll on motion, The Senate will recede from their
amendments and adopt the Koppelman amendments, The motion fails with a vote of 2 YES, 4
NO. We have the bill before us, are there any further motions.

Rep Koppelman: I would suggest that if you do decide to go with the Senate amendments that

. you would further amendment and still delete the tax commissioner.

Chairman DeKrey: My question is this, the state tax commissioner deals with a lot of peoples

personal financial records and if we bring it into the administrative process does that open those

people’s records up to public record.

Rep Koppelman: Nothing would change.
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House Judiclary Conimitiee
Bill/Resolution Number HB 1455
Hearing Date 04-06-01

Chalrman DeKrey: 1 want to hear from the attorneys.
Ren Koppelman: If what has been sald Is true, and all the Senate amendment does is to codify

what s currently present in case law, and If the tax commissloner Is using the process now
without much objectlon and it works for them, 1o remove them from the requirement to use the

process, then the change is that we move the tax commissioner from the administrative hearing

process,

Senator Traynor: Aro these the Holberg amendments,

Doug Barr: I was at the committee hearing where the tax testified, and as 1 understand it, they

don't care if they aré not excluded if the ELJ is final,

DISCUSSION

Senator Trenbeath:I will move that Senate recede from its amendments and further amend with
the Senate amendments 10522,0202 with the exemption procedure of the tax commissioner.
Rep Eckre: Second.,

Chairman DeKrey: It has been moved and seconded, you heard the motion, any further
discussion,

DISCUSSION

Chairman DeKrey: The clerk will call the roll on the motion on HB 1455, The motion passes

with 5 YES and 1 NO.




10822.0204 ted by the Conference Committee VK/
Title.0400 Adopled by Ine Lo 6, 2001 q/(o/o /

. CONFERENCE COMMITYEE ~ AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1466 Jup 04~06-01

That the Senate recede from Its amendments ag {)rlnted on pages 1099 and 1100 of the House
Journal and page 911 of the Senate Journal and that Engrogsed House Bill No, 1455 be

amended as follows:
Page 1, line 2, remove "subsection 1 of section 28-34-01," and remove the second "sectlon

Page 1, line 4, remove "and appeals from declslons of local”

Page 1, line 6, remove "governing bodies"

Page 1, line 16, remove ", and the provisions of subsection 5 do not apply”

Page 4, line 12, remave "notice
district court, If”

Page 4, line 13, remove "there is no request for de novo review, a"

Page 4, after line 27, insert:

”Z‘ - - - -], -
. 8, The concluslons of law and order of
the agency's rationale for not adopting any contrary recommendations by a
hearing officer or an administrative law judge.”

Page 4, remove lines 30 and 31

Page 5, remove lines 1 through 5

Page 5, line 31, overstrike "An agency may request”

Page 6, overstrike lines 1 and 2
Page 6, remove lines 3 through 18
Page 6, line 19, replace "4" with "3"
Page 6, line 22, replace "§" with "4"

Page 7, line 1, replace "6" with "5"
Page 7, line 5, replace "7" with "g"
Renumber accordingly
Page No. 1 10522.0204
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REPORT OF CONFERENCE COMMITTEE (420) Module No: SR-61-8082
April 6, 2001 4:18 p.m.
insert LC: 10522.0204

REPORT OF CONFERENCE COMMITTEE
HB 1486, as engrossed: Your conference committee (Sens. Trenbeath, Traynor, Watne and
Reps. DeKrey, Devlin, Eckre) recommends that the SENATE RECEDE from the
Senate amendments on HJ pages 1098-1100, adopt further amendmente as follows,
and place HB 1466 on the Seventh order:

That the Senate recede from lls amendments as printed on pages 1099 and 1100 of the
House Journal and page 811 of the Senate Journal and that Engrossed House Bill No, 1486
be amended as follows:

Page 1, line 2, remove "subsection 1 of section 28-34-01," and remove the second "section”
Page 1, iine 4, remove "and appeals from declslons of local”

Page 1, line &, remove "governing bodies"

Page 1, line 16, remove ", and the provislons of subsection 6 do not apply”
Page 4, line 12, remove "notice of appeal may Include a request for de novo review by the
district court, If*

Page 4, line 13, remove "there Is no request for de novo review, 8"

Page 4, after line 27, Insert:
‘L

8. The conclusions of law and order of th 0 | lal

he agency's rationale for not adopting any contrary r

hearing officer or an administrative law judge,

Page 4, remove lines 30 and 31

Page 5, remove lines 1 through §

Page 5, line 31, overstrike "An agency may request”
Page 6, oversirike lines 1 and 2

Page 6, remove lines 3 through 18

Page 6, line 19, replace "4" with "3"

Page 6, line 22, replace "§" with "4"

Page 7, line 1, replace "6" with "5"

Page 7, line 5, replace "7" with "6"

Renumber accordingly

Engrossed HB 1456 was placed on the Seventh order of business on the calendar,

(2) DESK, (2) COMM Page No. 1 SR-61-8082
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OFFICE OF ADMINISTRATIVE HEARINGS

STATE OF NORTH DAKOTA
1707 Yiorth 9th Street
Bismarck, Noith Dakota 5850)-1882

Allen C, Hoberg 701-328-3260
FAX 701.328.3254

Director
MEMORANDUM
TO: Fifty-seventh Legislative Assembly
State of North Dakota
House Judiciary Committee
FROM: Allen C. Hoberg, Director
Office of Administrative Hearings
RE: House Bill No, 1465
DATE: February 6, 2001
. The Office of Administrative Hearings did not seek to have this bill introduced.

However, the matter of final decision-making authority by ALJs has been a
subjeot of conversation and study on a national level lately, and it has recently
been a subject of conversation and study with OAH's statutory advisory body, the
‘State Advisory Council for Administrative Hearings, though the SAC has taken no
position on it. | believe that this is a conceptually sound bill. But, you are
probably going to hear some good arguments for and against this bill. However,
this bill Is not about the need to have a central panel for administrative hearings;

it Is about whether North Dakota’s Central Panel, OAH, should operate

differently.




Fifty-seventh Legislative Assembly

Btate of North Dakota

House Judiciary Committee

February 5, 2001

Page 2

The Office of Adminisirative Hearings appears today in support of this blll today
for three reasons. (1) this bill goes one step further down the road toward
fairness In all administrative hearings; (2) it should not cost state agencies,
Including the office of adminisirative hearings, any additional monies to
implement, and it may result in time and monetary savings for OAH and the
agencles it serves; and (3) it avoids the need for the agency head to consult with
attorneys and others about a decislon, after a recommended decislon ig Issued

but prior to the issuance of a final decislon,

OAH ourrently does issue final decisions for many state agencies, both for
agencies within its mandatory jurisdiction and for agencies that voluntarily use its
hearing officer services, OAH already issues final decisions for all Veterans
Preference hearings, for all state employee grievance or j~b discipline hearings,
for all DPI- due process special education hearings, for all Bank of North Dakota
Student Loan nearings, and for many other agency hearings when the agency
head chooses to have OAH issue a final decision. All other decislons issued by
OAH administrative law judges are recommended decisions for which the agency
head Issues the final decision, The agency head may accept, reject, or modify
the ALJ's recommended decision. Under N.D.C.C. ch, 28-32, the only other

option currently available to agencies that use OAH, besides the recommended




Fifty-seventh Legislative Assembly
State of North Dakota

House Judiclary Committee
February 5, 2001
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decision/final decision format, is for the agency to request that the OAH ALJ

DTDe

serve only as procedural hearing officer. If this option is used, the agency head
must actually be present at the hearing. The hearing officer conducts the hearing

but the agency head issues the final (the only) decision.

This bill requires all state agencies under the mandatory jurisdiction of OAH to

request that OAH conduct the hearing and issue a final decision. However, it

retains the option for boards and commissions to use a procedural hearing

‘ officer, Boards and commissions may not request a recommended decision from
an OAH ALJ. No one under OAH's jurisdiction may any longer request that the

' designated OAH ALJ Issue a recommended decision. However, every agency

under OAH jurisdiction would have the right to appeal the final order issued by

the ALJ to the courts,

- This blil Is In line with a recent trend developing nationwide to have independent
z hearing officers conduct the hearing and issue a final, rather than a
d recommended, decision, In South Carolina OAH ALJs now issue final decisions
; for all cases under OAH jurisdiction. Agencles may appeal the decision to the
§ court system If they do not agree with it. The only exceptlon in South Carolina s
%ﬁ . that in decisions for boards and commissions a party may appeal to the board or
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commission before appealing to the courts, but it is an appeal of a final decision
to the board or commission, not a review of a recommended decision. South
Carolina's OAH has very broad jurisdiction over state agency administrative

heatings.

In Maryland about 85% of the OAH AlLJ's decisions for agencies are final
decisions, {The Maryland OAH Issues final decisions for Budget & Management,
State Personnel, Department of Education, Gaming hearings, Health and Mental
Hygiene Department hearings, Public Information Act hearings, Natural
Resources Department hearings, Motor Vehicle Administration hearings (drivers
ficense, suspension, etc.), Insurance Administration hearings, Correctional
Department hearings (e.g., inmate grievance), Human Resources Department
(human services) hearings, and Housing & Community Development Department

heearings.] -Maryland's OAH has very broad jurisdiction over state administrative

hearings.

In Oregon about 80% of the OAH ALJ decisions are final decisions. [The

ptincipal subject matters for the Oregon OAH issuing final decislons are

unemployment insurance cases, implied consent (drunken driving cases), and
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soclal services (human services) cases.] Oregon’s OAH has very broad

jurisdiction over state agency administrative hearings.

In Minnesota OAH ALJs issue final declsions only for a portion of its agency
caseload. - [The Minnesota OAH issues final decisions for all Workers
Compensation Bureau hearings, human rights claims, local government
boundary/incorporation disputes, and for sex offender community notification
classification' appeals.) Minnesota is also a state with fairly broad jurisdiction
over state agency administrative hearings. But, for most cases, OAH ALJs still

issues recommended decisions.

In Washington OAH ALJs issue final decisions only for a small portion of the
agencles” caseload. [The Washington OAH Issues final decisions for Department
of Labor-& .Industries (contractor registration hearings), Department of Social &
Health :Services (juvenile parole revocation hearings), Human Rights
Commission..(employment discrimination hearings), Superintendent of Public

Instruction-.(speclal education, teacher certification, student transfer, bus driver,

and. food.:program hearings), and Washington State Patrol (drug forfeliure

hearings).) Washington's OAH also has fairly broad jurisdiction over state
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agency administrative hearings. But, for most cases, Washington’s OAH AlLJs

still issues recommended decisions.

California’s OAH is the nation's oldest, but its jurisdiction is extremely small. Most
state agencies are outslde of its jurisdiction. For agencies in its jurisdiction, the
California OAH issues only about 10% final decisions. [The biggest client agency

for which it issues only final decisions is the Department of Developmental

Disabilities.)

Massachusetts' Division of Administrative Law is also a central panet with limited

jurisdiction.: . However, within its jurlsdiction it Issues final decislons for some

agencles. [The Massachusetts DAL Issues final decisions for nursing home and

.« medical service provider rate hearings, hearings on payments to special needs

schools, hearings on construction contract disputes, hearings on transfers of the
mentally -retarded, hearings on veteran's benefits, and hearings on disputes
- about the-prevalling wage.] However, by law, even when DAL ALJs issue a
racommended decision, the agency must give “deference” to the findings of fact
in the decision of the ALJ when reviewing it for a final decision, and must give
“substantial deference” to findings of fact of the ALJ when they are based upon

credibliity determinations,
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The South Dakota OAH is also a central panel with limited jurisdiction. [t has
final decision-making authority only for property tax appeal hearings. In all other

hearings under its jurisdiction it issues recommended decisions.

In North Carolina, all the decisions of OAH ALJs are recommended decisions,
but a statute provides specific, strict guidelines for agency review of

recommended decisions. See 1999 N.C. House Blll No. 968.

In the remainder of the states having central panels like North Dakota's OAH,
OAH ALJs primatrily issue recommended decisions and the agency head issues
the final decislon. As of December 1, 2000, 26 states have central panels.
Some of these states, as in North Dakota, give the option to the agency head to

ask for a final decision on a case-by case basis.

Currently, when an OAH ALJ Issues a recommended dacision on an agency
matter and the agenoy head is required to issue a final decision, the agency head
may seek the advice of a “staff assistant,” usually program staff, agency
attorneys, or other agency personnel, before making a final decision, It is

forbidden by law for the agency head to talk to the ALJ or to the parties, or to the
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attorney who handled the matter at hearing for the agency, unless the agency
head holds a session where all the parties can again be heard before final
decision is made. See N.D.C.C. § 28-32-12.1 which forbids ex parte contacts.
Under this bill, if OAH ALJs issued a final decision, obviously the agency head
would not have to issue a final decislon. If the agency were a party in the
hearing, the agency would then only have to decide whether to appeal the ALJ's
decision to the courts. In these discussions the agency attorney who handled the
hearing could consult with the agency head. There should less involvement of
agency personnel if an ALJ Issues a final decision because the agency head
does not have to issue any more final decisions and it will only be those

declsions adverse to the agency with which the agency head and others will have

to concern themselves regarding the question of appeal.

It will not involve &iny more time or effort for an OAH ALJ to issue a final decision

as opposed to a recommended declision. The process is the same.

The agency will still be officlally responsible for notifying the parties about the

final decision and for maintaining the record and sending it to the courts if there is

an appeal because it is still an agency matter, but the actual notification of the
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parties about the final decision can be accomplished by the ALJ when the final

decision is issued.

The most important element of final decision making Is the question of fairness.
With the passage of this bill all the parties, including the agency when it is a
party, will be on the same level. All must abide by the decision of the ALJ and
each will only have the right to challenge the decision on appeal to the courts.
The agency would no longer be able to disagree with the ALJ, state its reasons
for disagreeing, and then issue different findings of fact and different conclusions
of law in a final decision which either modifies or rejects the ALJ's decision. The
other parties in a hearing do not have this option. The argument is that the

agencles should not have it either.

Of course, agencies would still retain statutory and rulemaking authority. With
the final decision-making authority, fact-finding would be the complete province
of the ALJ. However, final decision-making authority would still be substantially

influenced by statutes and rules, as well as prior case law from the courts,

For all these reasons, OAH belleves that this Is a sound bill. It Is another step

toward complete fairness in administrative hearings.
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Testimony on HB 1455
House Judiciary Committee
February 5, 2001

Chairman DeKrey and members of the House Judiciary Committee, thank you for the
opportunity to testify on HB 1455. My name is Shelly Peterson, President of the North
Dakota Long Term Care Association. 1 am here today on behalf of our members, nursing
facilities, basic care facilities and assisted living facilities,

I am here today in support of HB 1455 and respectively request a “DO PASS.”

Nursing facilities in North Dakota operate in accordance with laws and regulations
administered by state agencies. Facilities with residents receiving medicaid benefits (all of
them) are subject to ratesetting by the Department of Human Services. Ratesetting rules are
promulgated by the department and published in the Administrative Code. The department
interprets these rules, and establishes reimbursement rates for all nursing facilities. The rates
established by the department apply to all residents, regardless of the resident's medicaid

status,

A facility may formally disagree with the raies established by the department, by asking the
department to reconsider its rate determination. In nearly all cases, the department has

denied the request.

A facility may appeal the department's denial of reconsideration by submitting a notice of
appeal to the department. The department requests the designation of an administrative law
judge from the Office of Administrative Hearings.

The administrative law judge conducts a hearing, This Is the first opportunity a nursing
facility has to present "its side of the story" to an unbiased third party. At the hearing, the
department and the facility present evidence related to the manner in which the facility's rates
were established. Typically, administrative law judges do not understand the ratesetting
regulations, and have admitted, during a hearing, that the department's interpretation is
heavily relied upon, The administrative law judge considers the evidence and issues
recommended findings of fact, recommended conclusions of law and a recomtended order.
These recommendations are then given back to the department. The department is permitted
to amend or reject anything the judge has recommended. The final order after the hearing
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is issued by the department, not the administrative law judge. An administrative law judge's
recommendations which favor the facility can be overtumned by the department. The facility
is permitted to appeal to the district court and finally to the North Dakota Supreme Court.
These courts defer to the department's "expertise" in ratesetting matters, and give the
department's interpretation "appreciable deference". North Dakota Supreme Court cases are
published and available for review. In the last twenty years, a nursing facility has not
succeeded in a ratesetting challenge against the department.

Under the present law, North Dakota nursing facilities must challenge the department's
established rate through a process which weighs heavily against its success. Any challenge
by a facility requires time, energy and frequently, the cost for an attorney to represent the
facility. Nursing focilities have largely decided such efforts are futile. Valid and legitimate
disputes over rates have gone unchallenged and unheard because the system is fundamentally

unfair,

The North Dakota L.ong Term Care Association supports HB 1455, The changes proposed
by HB 1455 protect both parties in an administrative hearing. HB 1455 would require an
independent administrative law judge from the Office of Administrative Hearings to preside
over an administrative appeal and to issue a final order, HB 1455, if passed, would remove
the agency's unilateral authority to arbitrarily change or reject the decision made by the
administrative law judge. HB 1455 does not limit or impair the agency's authority in any
other sense. This bill allows both parties to an administrative appeal to present evidence in
a forum which is fundamentally fair and unbiased.

Thank you for your thoughtful consideration of HB 1455. Your support of HB 1455 is
appreciated. I would be happy to answer any questions you might have at this time,

Shelly Peterson, President

North Dakota Long Term Care Association
1900 North 11% Street

Bismarck, ND 58501

(701) 222-0660
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April Fairfield

Bette Grande

G. Jane Gunter

Joyce Kingsbury

Lawrence R. Klemin

John Mahoney

Andrew G. Maragos
Kenton Onstad

Dwight Wrangham

FROM: NORTH DAKOTA LONG TERM CARE ASSOCIATION
Shelly Peterson, President

RE: HB 1466

DATE: February 12, 2001

On February B, 2001, the House Judiciary Committee heard public testimony
on House Bill 14685, a bill to amend and reenact portions of the
Administrative Agencies Practice Act, North Dakota Century Code Chapter
28-32, and the Office of Administrative Agencies, North Dakota Century
Code Chapter 564-67. The North Dakota Long T~rm Care Association
(NDLTCA), by and through its President, Shelly Peterson, offered testimony
in favor of this bill. The North Dakota Department of Human Services
(NDDHS), by and through Attorney Melissa Hauer, Director of the Legal
Advisory Unit, offered testimony against this bill.

The members of NDLTCA are dedlcated to providing quality health care
services to residants of long term care facilities in North Dakota. In this
endeavor, NDLTCA works closely with NDDHS, NDLTCA and NDDHS have
enjoyed a collaborative working relationship, based upon mutual respect, for

Page 1 of 4




AT X AT A

many years. NDLTCA members believe HB 1465 will strengthen the
relationship with NDDHS, and offer the following comments for
consideration by this Committee:

1.

In the testimony offered by Attorney Hauer on behalf of NDDHS,
she stated the changes proposed in HB 1455 would create a
conflict with the federal medicaid statute 42 U.S.C. 81396
ala)(3). NDDHS administers the medicaid (medical assistance)
program. The federal medicaid statute requires NDDHS to offer
a “fair hearing before the State Agency to any individual whose
claim for medical assistance ... is denied”". The federal
regulations which implement this statute are found at 42 CFR
§431.200 et. seq.(“Subpart E"). The regulations require NDDHS
to maintain a hearing system for any person denied medical
assistance. 42 CFR §431.200. The process must include

a. A hearing before the [State] agency; or

b.  An evidentiary hearing at the local level, with a right

of appeal to a State agency hearing.

42 CFR §8435.205(b).

The federal regulations require “an impartial officer” to preside
over the hearing, and issue “recommendations or a decision."” 42

CFR §8§431.240, 431.244.

Nothing in the federal regulations, however, permits the agency
to amend or reject the recommendations or decision of the
impartial hearing officer. As you are aware, the Administrative
Agencies Practice Act requires an administrative agency to Issue
the final hearing order, but gives the agency the right to amend
or reject the impartial hearing officer's recommendations, NDCC
28-32-13. The claimant may ask the agency to reconsider its
order. NDCC 24-."-14,

Nothing In the federal medicald regulations precludes the process
proposed Iin section 1 of HB 14566,

The federal medicald statute cited by Attorney Hauer applies to

the fair hearing process due an Individual who has been denied
medical assistance benefits. The provisions of 42 U.8.C, §1396

Page 2 of 4
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a(a){3) do not apply to nursing facilities challenging final rates
established by the Medicaid agency, NDDHS. Shelly Peterson
testified about the complex process used by NDDHS to
determine reimbursement rates, which effectively establishes the
operating budget for each nursing facility in the state,
Ratesetting for nursing facilities is a hybrid process of Medicare

and Medicaid laws and regulations.

The appeals process for nursing facilities in the Medicaid
regulations is found in 42 CFR §431.163. The reference to
nursing facility appeals in the State Medicaid Plan cites this
section as well. As required by the federal regulations, “the
State must give the facility a full evidentiary hearing”. 42 CFR
§153. The “required elements” of this hearing process includes
the right “to appear before an impartial decision-maker” and the
right to “a written decision by the impartial decision-maker" after
the hearing is concluded. 42 CFR §431.164. Nothing in the
federal regulations require the medicaid agency to preside over
the hearing, nor permits the agency to reject a decision made by
“the impartial decision-maker”,

The appeals process for North Dakota nursing facilities is found
in Chapter 60-24.4, North Dakota Century Code, entitled
“Nursing Home Rates”, and follows the administrative hearing
procedures from the Administrative Agencies Practice Act.
NDCC §60-24.4-18. NDLTCA requests an amendment to HB
1455, Section 3, p. 4-5, to include a reference to administrative
hearings under NDCC §60-24.4. If this acceptable to this
Committee, a proposed amendment will be submitted,

NDLTCA believes HB 14656 complies with the appeal procedures
under both Medicare and Medicaid, and urges a do-pass
recommendation from this committee. The existing ratesetting
mechanism for nursing facilities removes from each facility the
tight to establish and implament its annual operating hudget.
This authority has been relinquished to the state Medicaid
agency - NDDHS, which is responsible for establishing, applying
and Interpreting the complex ratesetting mechanism. The checks

Page 3 of 4
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and balances between legislating this process and enforcing this
process do not exist or are disregarded.

The North Dakota Long Term Care Assnciation supports HB
1456, HB 14565, if passed, would remove some of the
unchecked authority the ratesetting mechanism imposes upon
NDDHS, and level the playing field in the administrative hearing

process.

Page 4 of 4
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State Medicaid Plan - North Dakota
Foderal Medicaid regulations

Hearing procedures for individual recipients
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maker 1o refute the fInding of noncompliance on

which the adverse action was based:

(il)y To be represented by counsel or other
representative: und

() To be heard directly or through its repre-
sentative, to call wiinesses. and 1o present docu.
mentary evidence.

(2) A written decision by the impartial decision-
muoker, setting forth the reasons for the decision and
the evidence on which the decision is based.

(J}  Limits on scope of review: Clvil money penalty
vases. In clvll money penalty cuses—

(1) The State's tinding as to o NF's level of
noncompliance must be upheld unless it is clearly
¢rroneous: and

() The scope of review is ay set torth in
§ A88.4380(¢) of this chupler.

(Amended a1 $9 FR $6312 Nov 10, 1994, 61 FR A3244. June 24 1996,
A) FP 43931, Aug. 18, 1997, 64 TR WY July 1) 1999

§ 431.184  Informal reconsideration for FCFs/MR,

(0) It the State decides 1o provide the opportunity
for un evidentiary heuring required by § 431.133(a) only
atter the eitective date ol 3 denfal, or nonrenewal uf
participation, the Stote must offer the lacility un informal
reconsideration, to be vompleted belore the eftfective
date,

(b)  Writen notice 1o the facility of the denial.
termination or nonrenewal und the findings upon which
{t was based:

(¢) A reasonable opportunity fur the facility to
relute those findings in writing, and

{d) A written atfirmation or reversa) of the denial,

termination, or nonranewasl
(Amended at 59 FR 56233, Nov 10, 1994; 61 FR 12248, Jung 24, 1996)

Subpart E—Fair Hearings for Applicants and
Reciplents

SOURCE: 4 FR 17932, Mar. 19. 1979, unless otherwise noled
General Provisions

§ 431,200 Basis and purpose,

This subpart implements section 1902(a)(3) of the
Act, which requires that a State plan provide an opportu-
nity for a falr hearing to uny person whose claim for
ussistance s denied or not ucted upon promptly. This
subpart aiso prescribes procedures for un opportunity tor
hearing If the Medivald agency tnkes action to suspend,

(Matisew Bomder & Cono lowts

REQS: GENERAL REQUIREMENTS

§ 431.202

terminate. or reduce services. This subpan also imple-
ments sections 1819(N(I), 1919(N(3). and 192193
of the Act by providing an appeals process for individy.
als proposed to be transferred or discharged lrom skilled
nursing facilities and nursing lacilities and those ad.
versely offected by the preadmission screening und
annual resident review requirements of section 1919¢ei(7)
ol the Acl.

(7 FR £6%08. Nov 10. 99|

§ 431,201  Definitions,

For purposes of this subpart:

Action meuns a termination. suspension, or reduction
ol Medicaid eligiblity or covered servives. It Wlso muans
determinstions by skilled nursing facillties and nursing
tacilities to transier or discharge residents and adverse
determinations made by a State with regard 1o the
preadmission screening and annual resident review
requirements ol section 1919(ei7) of the Act,

Adverse determination means a determination made
in avcordance with sections [919(bINF) or
1919ten73B) of the Act that the individual Joes not
require the level of services provided by a nursing
tacility or that the individual Joes or Jdoes nof require
specialized services.

Date of action means the intended date on which
termination, suspension, reduction, transier or discharge
becomes eifective. it also means the dste of the determi-
nation made by a State with regard to the preadmission
screening und annual resident review requirements of
section 1919(eXT) of the Act.

De novo hearing means a hearing that starts over (rom
the beginning.

Evidentiary hearing means a hearing conducted so
that evidence may be presented.

Notice means a wrilten statement that meets the
requirements of § 431.210.

Request for a hearing means a clear expression by
the opplicant or recipient, or his authorized representa.
tive, that he ‘vants the oppornunity to present his case
to a reviewing authority,

(44 FR 17931, Mar. 29. 1979, a3 amendey wi $7 FR $6508, Nov. 10,
1991]

§ 431,202  State plan requirements.

A State plan must provide that the requirements of
§§ 431.205 through 431.246 of this subpart are met.

(R AT 200 Pub 21
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§ 431,208 Provision of heuring system,

(8) The Medicold agency must be responsible for
maintoining o hearing system thot meets the require-
ments of this subpart.

(by The State’s hearing system must provide fop—

(1) A hearing before the agency: or
()  An evidentiory hearing at the local level,
with a right ol appeul to u State agency heoring.
t¢) The agency may ofler local hearings in some
politicyl subdivisions und not in vthers.

(d)  The hearing sysiem must meet the due process
standards set forth in Goldbere v. Ketly, 397 U'S. 145
(1970), and any additional standurds specitied in this
subpurt.

§ 431,206 Informing appliconts und reciplents.

{a) The agency must issue und publicize its heuring
procedures.

(b) The ugency must, ut the time specitied in
paragraph (¢} of this section, inform e-ery applicani or
veciplent in writing—

(1) Of his right to a hearing:

(2)  Of the method by which he mav obtain a
hearing: and

(3) That he may represent himsell or use legal
counsel, a relative, a friend, or other spokesman.

(¢) The agency must provide the information re.
qiired in paragraph (b) of this section~ (1) At the time
that the indjvidunl applies for Medicaid:

{2) Al the time of any action atfecting his or her
¢laim;

{3) At the time a skilled nursing facility or a
nursing facility notitles a resident in accordance with

§ 483.12 of this chapter that he or she is to be

transferred or discharged: und

(4) At the time an individual receives an adverse
determination by the State with regord to the pread.
mission screening und annual resident review require-
ments of section 1919(¢)(7) of the Aut.

(44 FR 17932, Mar, 29, 1979, a3 amended al $7 FR 56108, Nov 0.
1992, 58 FR 13784, Apr. 24, 199))

Notice

§ 431.210 Content of notice.

A nolice required under § 431,206 {¢)2). tc) ). or
(c)(4) ol this subpart must vontain—

(Malibew Bemdar & Cir, Iny)
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@) A statement of whut action the State, skilled
nurstng tacility, or nursing facility inwnds 10 1ake,
(b)  The reasons for the intended action,
(¢)  The specitic regulations thal support. o the
change in Federal or State luw that reguires. the action.
() An explanution ot
(1) The individual's right (o request an ¢videnn:
ary hearing i one is available. or o Stae ageney
hearing: or
12y Inocases of an action based on g change n
Jaw. the circumstanges under which a heaning wil
be granted: und
el A explangnan of the ¢ircumsianves under
which Medicaid is continued it o heanng s requested,
CHFR IO Nae 2 (9T9 g amended a0 FF FR 800 N )
1992}

§ 431,211 Advunee notiee,

The State ue Tocal ageney must mail o netee at least
10 days belore the date of action, ¢xeept as permutied
under §3§ 43200 and 4310214 a1t cubpart

§ 430,213 Exceptions from advance nollee,

The agency may misl 3 nolice not fater (han the date
of action if--

() The agency has factaal intormation conlirming
the death of u recipient:

{by The agency receives a cluar weiten stalement
signed by a recipient thit--

(1) He no longer wishes services, or

{2 Gives infoemation that requires lWerminglion
or reduction of services and indicates that he under:
stands that this must be the result of supplving that
information:

(¢) The recipient hus been admutted to an isbitution
where he is incligible under the plan for turther services.

td)  The recipient’s whereabouts are unknown and
the post office returny agency marl Jdirected to him
indicating no forwurding address (See § 431 23 «d) ol
this subpart lor procedure if the recipient’s whereabouts
become known),

(¢)  The agency establishes the fact that the recipient
has been accepted for Medicaid services by another focal
jurlsdiction, State, lerritory, or commonwcilth,

() A change in the level of medical care is pre.
scribed by the recipient’s physiciun,

() The notive involves an adserse Jelermination

{Teat continued on page 28-171
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made with regard to the preadmission screening require.
ments of section 1919(ex(7) of the Act: or

(h) The date of action will occur in less than 10
days, in accordance with § 483.12(a)(5)(}{), which
provides exceplions to the 30 days notice requirements

of § 483.42(a)(3Xi)
(44 FR 17932, Mw. 29, 1979. as smended 31 $7 FR 56303, Nov 10.
(992, 58 FR 25784, Apr. 28. 1993

§ 431.214  Notice In cases of probable fraud,

The agency may shorten the period of advance notice
to 5 days before the date of action |f—

{4) The agency has focts indicating that action
should be taken because of probable froud by the
reclplent: and

(b) The facts have been verified. it possible,
throuph secondary sources,

Right to Hearing

§ 431,220 When & hearing is required.

(a) The agency must grant an opportunity for a
hearing to:

(1) Any applicant who requests it because his
claim for services is denled or is not acted upon with
reasonable promptness: and

(2} Any reciplent who requests it because he or
she believes the agency has taken an action
erroneously,

(3) Any resident who requests il because he or
she belleves u skilled nursing facility or nursing
facility has erroneously determined that he or she
must be transferred or discharged: and

(4) Any individual who requests it because he or
she believes the State has made an erroneous determi-
nation with regard to the preadmission and annual
resident review requirements of section 1919(e)(7)
of the Act,

(b) The agency need not grant a hearing If the sole
Issue is a Federal or State law requiring an automatic
change adversely affecting some or all recipients.
‘;?35" 17932, Mae, 29, 1979, as amended o1 57 FR 56308, Nov 30,

§ 431,221 Request for hearing.

(a) The agency may require that a request for a
hearing be in writing. ’
(b) The agency may not limit or interfere with the

(Mauhew Bendtr & Cu., i)
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applicont's or reclplent’s freedom 1o make a request for
o heaning.

fe) The agency may nssist the applicant or recipient
in submitting and processing his request.

(d} The agency must allow the applicant or recipi:
ent a reasonable time, not to ¢xceed 90 days Irom the
dute that notice ot action is mailed. (o request a heaning.

§ 431,222  Group hearings.

The agency~—

(9) May respond 1o a series of individual requests
tor hearing by conducting a single group hearing,

(bl May consolidate hearings only In cases in which
the sole issue Involved is one of Federal or State law
or policy:

(¢} Must lollow the policles of this subpart and is
own policles goveming hearings in all group heanngs:
and

(d)  Must permit each person (o present his own case
or be represenied by his authorized representative.

§ 431,223 Denial or dismissal of requesi for
hearing.

The ogency may deny or dismiss o request for 4
hearing if—

(a) The applicant or recipient withdraws the request
in writing: or

{b) The applicant or reipient foils to appear at o

scheduled hearing without § ‘ause

Proce Jures

§ 431.230 Maintainine services.

{a) If the agency mails the 10-day or 5-day notice
as required under § 431.21 ) or § 431.214 of this subpan,
and the recipient requests a hearing before the date of
actlon, the agency may not terminate or reduce services
until a decision Is rendered after the hearing unless—

(1) 1t is determined at the hearing that the sole
Issue is one of Federal or State law or policy; and

(2} The agency promptly informs the recipient In
writing that services are to be terminated or reduced
pending the hearing decision.

(b} If the agency's action is sustained by the hearing
decislon. the agency may institute recovery procedures
against the applicant or recipient to recoup the cost of
any services furmnished the recipient, to the extent they
were fumished solely by reason of this scction.

(RL2—W0 Puh 299)




§ 431,231

l'u f;R 17932, Mar. 29, 1979, o1 amended & 48 FR 24882, Apr L1,
980

§ 431,231  Reinstatement of services.

(a) The agency may reinstate services If a recipient
requests a hearing not more than 10 days after the date
of actlon,

(b) The reinstated services must continue until 8
hearing declsion unless. at the hearing, il {s determined
that the sole issue is one of Federal or State law or
policy.

(¢) The agency must reinstaie and continue services
until a decision Is rendered after a hearing if-—

{1) Actlon Is taken without the advance notice re-
quired under § 431.211 or § 431.214 of this subpart;

(2) The recipient requests a hearing within 10
days ot the malling of the notice of action; and

(3) The agency determines that the action resulted
lrom other than the application ot Federal or State
law or policy.

(d) If areciplent’s whereabouls are unknown, as in-
dicated by the retun of unforwardable agency mail di-
rected Lo him, any discontinued services must be rein-
slated If his whereabouts become known during the time
he Is eligible for services.

§ 431,232  Adverss decision of local evidentiary
hearing.

|{ the declslon of a local evidentiary hearing is adverse
to the applicant or recipient, the agency must—

(a) Inform the applicant or recipient of the decision:

{b) Inform the applicant or recipient that he has the
right to appeal the decision to the Siate agency, n writ-
ing, within IS days of the mailing of the notice of the
advarse decision:

(¢) Inform the applicant or recipient of his right 10
request that his appeal be a de novo hearing; and

(d) Discontinue services after the adverse decision.

§ 411.233  State agency hearing after adverse deci.
sion of lucal evidentiary hearing.

(a) Unless the applicant or reciplent specifically re.
quests a de novo hearing, the State agency hearing may
consist ol a rexiew by the agency hearing officer of the
record of the local ovidentiary hearing to determine
whether the decision of the local hearing officer was
suppirted by substantial evidence in the record.

(b} A person who participates in the local decision
(Masihaw Bemier & Cu.. lav.)
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being uppealed may nol panicipate in the State penvy
hearing decision.

§ 431,240  Conducting the hearing.

{a)  All hearings must be conducted—

(1) At a reasonable time. date. and ploce:

{3) Only alter adequate written notice ol the hvar.
ing: and

(3) By one or more impartial ofti¢iols or other 1n.
dividuals who have not been directly involved in the
initipl determination of the action in question.

{b) If the hearing involves medical issugs such us
those concerning a Jiagnosis. an examining phssician’s
report, or 4 medical review team’'s Jecision, Jnd il the
hearing officer considers it necessory lo have 3 medicai
assessment other than that of the individual involved in
moking the original decislon. such a medical assessment
must be obtained at agency expense and made part of
the record,

§ 431,241  Matters to be considered at the hearing.

The hearing must cover—

{a) Agency action or 1gilure to acl with reasonable
promptness on a claim for services, including both witial
and subsequent decisions regarding eligibility:

{b)  Agency decisions regarding changes in the type
or amount of services:

{¢) A decision by a skilled nursing facility or nurs.
ing facility to transter or dischnrge a resident. and

(d) A State determination with regard to the pread-
mission screening and annual resident review require.
ments of section 1919(e)(7) of the Act.

(37 FR 36308, Nov. 0. 1992]

Procedural rights of the applicant or
recipient.

§ 431.242

The applicant or recipient, or his representative, must
be given on opportunity to—
(a) Examine at a reasonable time before the date
of the hearing and during the hearing:
(1) The content of the applicant's or recipient's
case flle: and
{2) All documents and records to be used by the
State or locul agency or the skilled nursing racility
or nursing facility at the hearing:
{b) Bring wilnesses:
(¢) Establish all pertinent facts and circumstances:
iR 1 WK Py )
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(d) Present an argument without undue (nterfer-
¢nce: and

{¢) Question or refute any testimony or evidence,
including opportunity to confront and cross-examine

adverse wiinesses.
[IJ:‘I zm 17932, M. 9. 1979, as smended o 37 FR 36506, Nov. 30,
|

§ 431,243  Parties In cases Involving an eligibility
determination.

If the hearing fnvolves an lssue of eligibility and the
Medicatd agency Is not responsible for eligibllity deter-
minations, the agency that is responsible for determining
eligibility must participate in the hearing.

§ 431,244 Hearing declsions,

{(a) Hearing recommendations or decisions must be
based exclusively on evidence Introduced at the hearing.
(b) The record must consist only of=—

(1) The transcript or recording of testimony and
exhibits. or an official report containing the substance
of what happened at the hearing: ‘

(2) All papers and requests filed in the proceed.
ing: and

(3) The recommendation or deciston of the hear.
ing officer.

{¢) The applicant or reciplent must have access o
the record at a convenlent place and time.

(d) In any evidentiary hearing, the decision must
be a written one thai—

(1) Summarizes the facts; and

(2) Identifies the regulations supporting the
decision,

(¢) In a de novo hearing, the decision must~—

(1) Specify the reasons for the decision; and

{(2) Identify the supporting evidence and
regulations,

(N The agency must take final administrative action
within 90 days from the date of the request for a hearing.

(g) The public must have access to all agency hear-
ing decisions, subject to the requirements of Subpan F
of this pant for safeguarding of Information.

§ 431.245 Notifying the applicant or recipient of
a Stale agency decision,

‘The agency must notify the applicant or reciplent in
writing of—

{Mutdhew Bender & Cu., b))
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§ 431.250

(a) The decision: and

{b) Hls right to request a State agency hearing or
seek judiclal review, to the extent thal either is availoble
to him.

§ 431,246 Corrective actlon.

The agency musi promptly inake corrective payments,
retroactive (0 the date an incorrect action was taken, and,
If appropriate, provide for admlssion or readmisston of
an Indlviduol to a facility {f

(a} ‘The hearing decision is favorable (o the appli-
cant or recipient; or

(b) The agency decides in the applicant’s or recipi-
ent's favor before the hearing.
[$7 FR $6506. Nov 0. 1991]

Federal Financlal Particlpation

§ 431,250 Federal financial particlpation,

FPP is available In expenditures for—

(a) Payments for services continued pending a hear-
Ing decision:

(b} Payments made—~

(1) To carry out hearing decisions: and

{2) For services provided within the scope of the
Federal Medicaid program and made under a court
order,

(¢) Payments made to take corrective action prior
o a hearing;

(d) Payments made to extend the beneflt of a hear.
ing deciston or court order to individuals in the same
situation as those directly affected by the decision or
order;

(e} Retroactive payments under paragraphs (b), (¢),
and (d) of this section in accordance with applicable
Federal policies on corrective payments: and

() Administrative costs incurred by the agency
for— (1) Transportation for the applicant or reciplent,
his representative, and witnesses to and from the
hearing;

(2) Meeting other expenses of the applicant or re-
cipient in connection with the hearing:

(3) Carrying out the hearing procedures, including
expenses of obtaining the additional medical assess-
ment specitied in § 431.240 of this subpart: and

(4) Hearing procedures for Medicaid and non-
Medicald individuals appealing translers. discharges

(Rel 21— SA0  Pub 2941
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Revision: HOFA=PH=9)~] {WpD)
January 1993

state/Territorys _ North Dakota

gitation 4.20 pppesls Procees

42 OFR 431,182 () The Medicaid agency has

AT=79=18 established nppoatl procedures

82 FR 22444, for N¥s as speoified in 42 OFR

§ogn. 431.183 and 431,184,

1902&.;320;(0 ({)

and 1919(e)(7) of (b) The Btate provides an sppeals system
the Aot P.L, that meets the requirements of 42 CFR
100~203 (Sec., 4211(0)). 43) Subpart E, 42 CrR 483,12, and

42 CFR 463 Subpart E for residents who
wish to appeal & notice of intent to
transfer or discharge from a N¥ and for
individuals adversely affected by the
preadmiesion and annual resident review
requirements of 42 CrR 483 Subpart O,

' : supor;gj zﬁ?"‘a oval Dat -—dd= ~f =
‘ TN NG, 49-02 pproval o F-22-7.3 =xtftective Date & (-93
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§ 43L1S2

o State's linding of noncompliance that has resulied
in the denlal, termination, or nonrénewal of its
provider agreement,
() Toan NF or ICE/MR that Is dissatisfied with
a determination as to the effective dats ol lts provider
agreemunt,
(b Special rules. This subpart also sets torth the
speciul rules that apply in particular circumstances. thy

iimitations on the grounds for appeul, and the scope of

roview during o hearing.
[Amended in 39 FR %6232, Nov. 10, 1994: 61 FR Y2MN. June 24, 1996,
62 FR 4393, Aug. 18, 1997)

§ 431,152  State plan requirements.

The State plan must provide (or appeals procvedures
thut, as o minimum, satisty the requirements ol
§8 431153 und 431,154,
|Amended ut 89 FR 56232, Nov. 10, [994, 61 FR TIME, June H [996]

§ 431,153  Evidentlury hearing.

(w) Right to hearing. Except as provided in para-
graph (b) of this sectlon. and subject to the provisions

of paragraphs {¢) through (f) of this section, the Stale
must glve the facillty a full evidentiary hearing for any
of the actions specifled In § 431,151,
(b)  Limit on grounds for appeal. The foltowing ure
not subject to appeal:
(1) The cholce of sanction or remedy.
(2) The State monitoring remedy.

(3) [Reserved)

(4) The level of noncompiiance found by u State
except when a favorable final administrative review
decision would affect the range ol civil money
penalty amounts the State could collect,

{3) A State survey agency's decisfon as (0 when
to conduct an initial survey of' a prospective provider.
(¢)  Notice of deficiencies and impending remedies.

The State must give the facllity a written notice thal
Includes:

(1) The basis for the decision; and

{2) A stalement of the deflciencies on which the
deciston was based,

(d)  Request for hearing. The facllity or its legal
representative or other authorized officlal must file

written request for hearing within 60 days of receipt of

the notice of adverse action,

(8) Speclal rules: Denial. termination or non-
renewal of provider agreement. (1) Appeal by an

(Matww Bendor & Co, Inv)
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ICF/MR. N an ICF/NMR reguests o beanny on denial,
termination, or nenrenewal vl ity provides agreement--
() The evidentiury hearing must be com.
pleted gither betore, or within 120 Jdays alter, the
effective date of the adverse action, and
(1) 11 the heartny s mide available anly atter
the effective date of the action, the State must,
before that date. offer the JCF/AMR an intormal
reconsideration that meels 1he reguieiments ol
§ 430184
(2 Appeal by an NFITan NFrequests a heaniny
on the denial or lerminaivn ot ity provider agreeient,
the request Joes not Jelay the adyerse avtion amd 1he
hearing need not be complete] betore the etiective
date ol the acton.

(5 Spectal rdes: Imposition ol remedies FEa State
imposes & ¢ivil money penalty or other remedies onoan
NFE, the tollowing rules apply

1y Baste rele. Except as provided i parsgraph

(DY ol this section tand notsvithstanding any prosa.

sion of State law ), the State mustimpose B remedies

timely on the NF.oeven if the NE eequests 1 heartiy

12y Eaception, The State may not colledt 4 ol
money penalty until atter the 60.ay pertod tor
request of hearing has elipsed or, it the NF regquests

a heuring, until issuance of a tinal administratise

decision thot supports imposition ot the penalis

tg)  Spectal rules: Dually participeting Jactlities. )
an NF is also participating or seeking (o partcipate in
Medicare as an SNF, and the basis tor the State’s Jennal
or termination of participation in Medicad s also a basis
tor denial or termination vl participation in Medicare,
the State must advise the tacility that—

(1) The appeals procedures speeilied tor Medi
care Lacilities in part 498 ol this chaples apply. and
(2y A final deviston entered under the Medicare
appeals procedures is bending tfor buth programs.
th) Special rules; Adserse action by HCFAL If
HCFA Ninds that an NF is ot in substantial complinnee
and either terminates the NF's Medicaid provider agree.
ment or imposes alternative remedies vn the NF (he-
couse HCFA's findings and proposed remedies prevail
over those of the Stale in accordanee with § 488 482
of this chapter), the NF is entitled only o the appeals
procedures set lorth in part 498 of this chapter, instead
of the procedures specitled in this subpar,

(Y Requured elements of hearing. The hearing must

include at least the fotlowing:
(1) Opportunity for the tacility—
(1) To appear betore an fmpartial decision.

Hei it =L b e
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maker to refute the tnding ol noncompliance on

which the adverse action wus based:

(i) To be represented by counsel or other
reprosentative: and

(i) To bo heurd directly or theough its repre-
sontative, to call witnesses, and to present docus
twentary evidenve.

(3) A written decision by the impartind dechsion.
maker, sotting forth the reusons for the decision and
the evidence on which the decision is bused.

() Limits on scope of review: Clvil money penalty
cuses, [n ¢lvil money penally vases—

(1) The Stawe's (inding as to & NF's level of
nuncompliance must bs upheld unless it is cleurly
grroneous; and

() The scope of review is as set forth in
§ 488.438(¢) ol this chapter.

{Aownded at 89 FR 36212, Nov 10, 199461 FR 1Y M8, juae 24 1298,
63 FR 49X, Aug. 18, 1997, 64 FR W9 July 13 1999)

§ 431,154  Informal reconsideratlon for ICFr/MR,

() {f the State decides to provide the vpportunity
tor an evidentiary hearing required by § 431.153(a) only
altor the offective date ol a denial, or nonrenewal of
purticipation. the State must offer the facility an Informal
reconsideration, to be completed before the effective
date,

{b) Written notlce to the facility of the denial,
termination or nonrenewal and the indings upon which
[t was based:

(¢) A reasonable opportunity for the facllity to
refute those tindings In writing, and

(d) A written affirmation or reversal of the denial,

termination, or nonrenewal
(Amwnded at 39 FR 56213, Nuv 10, 1994, 61 FR Y2048, June 24. 1996]

Subpart E—Fair Hearings for Applicants and
Recipients

SOURCE: 4 FR 17932, Mar. 29, 1979 unless otherwise nnted.
General Provisions

§ 431.200 Basis and purpose,

This subpart implements section 1902(a)x3) of the
Act, which requires that a State plan provide an opportu.
nity for a fuir hearing to uny person whose claim for
usslstance is denied or not acted upon promptly, This
subpart aiso prescribes procedures for an opportunity for
hearing (f the Medicaid agency takes action to suspend,

(Mahew Beader & Co . i)

§ 431202

lerminate, of reduce servicus. This subpart also imple.
ments sections 181903, 19193, and (91941 TH I
of the Act by providing an appoals process for individu.
als proposed to be transterred or discharged rom skilked
nursing tacilities and nursing facilities und those ad-
versely offected by the preudmission sereening and
annual resident roview requirements of section 1919417y
of the Act,

(87 FR 46508, Nov M. 1992)

§ 431,200  Definitions,

For purposes of this subpart:

Action means o tlermination, suspension, or reduction
of Medicaid ellgibillty or covered services, [ also means
determinations by skilled nuvsing faciities and nursing
fagilities 1o transrer or discharge residents und adverse
determinations made by a State with regard to the
preadmission sereening and annual resident review
requirements ol section 191%ex7) ol the Act,

Adverse determinativn means a determination mude
in accordance with sections 1919(b)3)EF) or
1919(e)(T)B) of the At that the individual does not
require the level of services provided by a nursing
facility or thut the individual does or does not require
speclalized services,

Date of action means the intended date on which o
termination, suspension. reduction, transfer or discharge
becomes eifective. |t also means the dute of the determi-
nation mada by a State with regard to the preadmission
sereening and annual resident review requirements of
section [91%e)7) of the Act.

De novo hearing means a hearing that starts over from
the beginning.

Evidentiary hearing meons a hearing conducted so
that evidence may be presented.

Notice means a written statement thut meets the
requirements of § 431.210.

Request for a hearing means a clear expression by
the applicant or recipient, or his authorized representa-
live, that he wants the opportunity 1o present his case
(o a reviewing authority,

[+ FR 17982, Mar. 29. 1979, as amended a1 $7 FR $6808. Nuv 0.
1992)

§ 431.202  State plan requirements,

A State plan must provide that the requirements of
§§ 431.205 through 431.246 of this subpart are mel.

(Re)L 2T AN Pub S




TESTIMONY BEFORE THE HOUSE JUDICIARY COMMITTEE
REGARDING HOUSE BiLL No. 1458
February 8, 2001

Chairman DeKrey and members of the House Judiclary Commitiee, my
name is Melissa Hauer, | am the Director of the Legal Advisory Unit for the
Department of Human Services, | appear before you today to testify
regarding House Bill 1485. The Department is opposed to this bill and
urges the Committee to give it a do not pass recommendation.

Current law, found at NDCC 54-57-03, specifies which agencies must use
an administrative law judge provided by the office of administrative
hearings to preside over their appeals. NDCC 28-32-13 provides that if the
agenoy head, or another person authorized 1y the agency head or by law to
issue a finsl order Is not presiding over the appeal, the person presiding
(the administrative law judge) shall issue recommended findings of faot,
conclusions of law and a recommended order. The Department s
ooncerned that that there may be some who mistakenly assume that the
right or duty to preside over an administrative appeal is the same as the
rly' . or duty to render a final decision in such an appeal.

Of concern to the Department Is section three of the bill. Subsection three
on page five of ths bill states that all agencies required to have their
administrative proceedings conducted by the office of administrative
hearings must also accept the administrative law judge’s determination in
that appeal as final. The current statute exempts several agencies from the
requirement of using the office of administrative hearings to provide an
administrative law judge to preside over administrative appeals. The
Dopaftmont is not listed as one of the exempt agencies. When this statute
was originaily passed, the Department did not oppose the requirement of




having an administrative law judge preside over its hearings and lssue
findings and orders so long as their findings and orders were
recommended and not final (as currently required by NDCC 28-32-13), That
is 80 beoause the federal laws and regulations governing several of our
programs require that the agenoy make the final determination in an
administrative appeal. If we do not fulfiil this requirement, we will be in
violation of faderal statute and will risk losing millions of dollars of federal
money,

This bill, If passed, would create problems with the following programs
administered by the Department;

1. The federal law governing the Medioald program states that the “State
plan for medicai assistance must provide for granting an opportunity for
a falr hearing before the State agency to any individual whose olalm for
medical assistance under the plan s denied or is not acted upon with
reasonable promptness.” (42 U.8.C. section 1396a(a)(3)). This means
that the rbcpomlblllty to make a final determination cannot be delegated
outside the agenocy.

2. The Food Stamp program requires that the hearing authority is the
person designated by the state zgenoy to render a final administrative
decision. (7 C.P.R. 273.18(n)),

3. The Vocational Rehabllitation Act of 1998 allows states the option of
review of an administrative law judge's decision by the head of the
agency. North Dakota chose that option and it is contained in section
4.16(b)(2) of our state Vocational Rehabilitation plan. The requirements
of this bill would mean that the state would have to seek federal
approval to amerd its Vocational Rehabliitation plan and would risk

losing federal funds until that process were completed.




TN o
-

e R ST

y EEEMET e

zore ~

o = ) = ) )

it the bill goes forward and the nffics of adiinistrative hearings is to be the
final authority In administrative appeals, the Department would request
consideration of an amendment to page four, line sixteen to include the
Department in the list of agencies that are exempt from the requirement of
having their appeals conducted by the office of edministrative hearings.
That in turn would mean that the amendments contained on page five
starting at fine 4 which would require the administrative law judge’s
decision to be finai would not apply to the Department. Otherwise, the
State will be in viclation of feders! Iaw and will risk losing a great deal of
federal money In its Medioaid, Food Stamp and Vooational Rehabilitation

programs,

For these reasons, the Department urges a do not pass recommendation
on House Blll 1455. | would be happy to try to answer any questions the
Committes members may have. Thank you,

Presented by:

Melisss Hauer, Director
Legal Advisory Unit
ND Dept. of Human Services




TESTIMONY
BY
CALVIN N. ROLFSON
SPECIAL ASSISTANT ATTORNEY GENERAL
NORTH DAKOTA BOARD OF NURSING
REGARDING
ENGROSSED HOUSE BILL 1488
My name is Cal Rolfson. | am the Special Assistant Attorney General for the
North Dakota Board of Nursing. | appear on behalf of the Board to express its
serious concern regarding Engrossed House Blll 1468,
There are two provisions in this Engrossed Blll that would be adverse to the

Interests of the Board’s statutory responsibllity, Each will be discussed separately

below.

DE NOVO REVIEW

“De novo” means to hear or review “anew.” As [ interpret this provision (as
found on page 4, lines 12 and 13, and on page 5, lines 2 and 3 of the Engrossed Bill)
a party aggrieved by the decision of the administrative law judge may seek a new
review, which may include an entirely new fulli-fledged evidentiary hearing, before
the district court. Aside from adding to the significant cost burden of the district
court in doing so, thore is absolutely no reason to require a second hearing or
“review” once a full administrative “on the record” hearing has heen conducted
before the adminiatrative law judge.

Havirg a de novo review possibility will create significant additional cost (o
the Board of Nursing, which will, of course, necessarily need to be passed on to the
12,000+ nurse licensees in the state of North Dakota in the form of increased license

1
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fees. The Board of Nursing conducts dozens of nursing investigations each year
and holds numerous formal administrative hearings before an administrative law
judge each year. Those (iearings are expensive, albeit necessary to protect the
health and safety of the public which is the legislative policy directed to the Board
and specifically set out by statute in NDCC 43-12,1-01.

There is no demonstrated necessity for this Bill. it will adversely affectin the
same fashion a host of other administrative agencies that do not desire this
legislation.

It you add the dozens of administrative agencies whose administrative
hearings will be subject to a de novo review under this proposed legislation, it may
be safe to assume that the additional cost to administrative agencies and thus
passed on to the licensees, will be significant state-wide. Why should the few
respondents or one administrative agency, through this proposed legislation, cause

potential financial hardship to the vast majority of licensees who are not brought to

administrative hearing?

FINALITY OF ADMINISTRATIVE LAW JUDGE'S ORDER

The second provision of this proposed legislation to which the North Dakota
Board of Nursing has serious concarn Is generally found on page 6, lines 3-18 of the

Engrossed Bill.
The particular provision of concern (found on page 6, lines 3-7) is contrary to
decades of responsible due process presently utilized by the Board and apparently

the vast majority of all other administrative agencies governed by this proposed




legislation. Currently the Board designates an administrative law judge to conduct
hearings and to issue recommended findings Jf fact, conclusions of law and a
recommended order. The Board is free to modify such recommendations, but
seldom does. | am aware of only one case in which the Board had modified the
findings and order of the administrative law judge following a hearing.

Itis important to note that itis the Board of Nursing, and not an administrative
law judge, to which the legislative public policy of North Dakota is directed to protect
the health and safety of the public by regulating the practice of nursing. (Again, see
NDCC 43-12.1-01, a copy of which is attached for your easy reference.) To require
an administrative law judge to supplant the authority of the Board in regulating the
practice of nursing may amount to an ambiguous conflict with NDCC 43-12.1-01,
That section of the law Is the very reason why the legislature has seen fit to require
a broad-based board to regulate nursing practice and discipline nurses, not an
administrative law judge with whose decisions the Board may or may not agree. To
supplant that authority of a gubernatorily appointed board with that of a single
administrative law judge appears to be imprudent public policy.

If this portion of Engrossed House Bill 1465 passes, the Board will be left with
the option to hold all administrative hearings in front of the full nine-member Board
with an administrative law judge service merely as the procedural hearing officer.
Not only will that increase the cost to the Board through extended bi-monthly Board
hearings to accommodate administrative law cases, but will duplicate costs of

administrative law hearing by having both the Board and an Al.J prosant.




CONCLUSIONS

The remaining portions of Engrossed House Bill 1644 are not of concern to
the Board. Howaever, for the reasons set out above, | urge the Committee to give a
DO-NOT-PASS recommendation to Engrossed Bill 1455 or to amend out the
objectionable provisions set out above.

On behalf of the Board, | express my sincere appreciation for being able to

present these views for the benefit of the committee.

Calvin N. Rolfson
Special Assistant Attorney General
North Dakota Board of Nursing




43-12.1-01 OCCUPATIONS AND PROFESSIONS
Section Section
43-12.1:14, Grounds for discipline — Penal-  43.12.1.16. Violation — 'enalties.
tles, 43.12.1.18. Delegation of medication ndmin-
43.12.1.14.1, Grounds for discipline — Agslis- istration.

tant to the nurse ~- Repenled.

43-12,1-01, Statement of policy, The legislative agsembly finds that
e practice of nursing is directly related to the public wellare oi'%ﬁe citizens
of the state ol North Dakota and s subject to regulation and control in the
public interest to assure that qualifi ent practitioners and high

uality sta ilable. The legislative assembly recognizes that
practice of nursing 18 continually evolving and responding to changes
within health care patterns and systems and recognizes the existence of
overlapping functions within the practice of nursing and other providers of
health care.

Source: S.[.. 1977, ch, 400, § 1; 1991, ¢h,  August 1, 1998 remain valid under the low in

463, § 1; 1996, ch, 403, § 2.

Effective Date.
The 19956 amendment of this section by

section 2 of chapter 403, 8.L. 1995 became
effective July 1, 1995, pursuant to N.D.

effect at the Lime of the oceurrence. Any
persony holding u license or registrution to
practice nursing that is valid on August 1,
1996 is deemed to be licensed or registered
under the provisions of this Act nnd is eligible
for renewal of the license or registration un.

Const., Art. IV, § 13, der the conditions and standards preseribed

Note, in this Act. Any person holding a lapsed

Section 18 of chapter 403, S.L. 1996, pro-  license or registration on August 1, 1905 may
vides: “Tvansition. Rights and duties that become licensed or registered by applying for
have matured, penaities that were incurred,  reinstatement according to the standads pro.
and proceedings that were commenced bofore  seribed in this Act.”

43-12.1.02. Definitlions. In this chapter, unless the context or subjeet,

matter otherwise requires:

1. “Advanced practice registered nurse” means a person who holds a
current license to practice in this state ag an advanced practice
registered nurse and either has a graduate degree with a nursing
focus or has completed the educational requirements in effect when
the person was initially licensed,

2, “Board” means the North Dakota board of nursing,

3. “Licensed practical nurse” means a person who holds a current
license Lo practice in this state as a licensed practical nurse and
either has an associate degree with a major in nursing or has
completed the educational requirements in effect when the person
wasg initially licensed.

4. “Nurse” means any person currently licensed as an advanced prac-
tice registered nurse, registered nurse, or licensed practical nurse.

5. “Nurse assistant” means a person who is authorized by the board to

perf‘orm nursing tasks delegated and supervised by a licensed nurse.

‘Nursing” means the performance of acts utilizing specialized know!-

edge, skills, and abilities for Eeogle in a varie(tfy of settings, Nursing

includes the following acts, which may not be de

of medical diagnosis or treatment or the practice of medicine as

defined in chapter 48.17:

a. The maintenance of health and prevention of illness,

b. ngnoalng human responses to actual or potential health prob-
ems,

¢. Providing supportive and restorative sare and nursing treatment,
medication administration, health counseling and teaching, case

64

emed to include acts

Nl

finding and referra

ing changes in the

d. Administration, te:

of health and nurs

e. Collaboration with

mentation of the t

health care regim:

ticensed under tith

7. "Prescriptive practice:

nizing agents, or devi
licensed pharmacist,

8. “Registered nurse” m

sractice in this stat
accalaureate degree

educational requirem

licensed,

Source: S.1. 1977, ¢h. 400, § ), ¢
516, 8§ 17 1989, ch. 519, § 1; 1991,
§ 2, 1991, ¢h, 454, § 1; 1995, ch. 4

Effective Date,
The 1985 amendment of this se

43+12.1.03. License re:
who provides nursing care to
license or registration issued
practice nursing, offer to prace
or uge any title, abbreviation
practicing nursing or nsyisting
that person is currently lic
currently licensed advanced
proved by the board; a curr
nbbreviation "R.IN.", a curre
abbreviation “L.PN."; and a n
uge the title identified by th
“nurse” or' be referred to as o

Source: S.1 1977 ¢h 400, 8 1,
03, § 4

Effective Date,
The 1906 amendment of this se

43.12.1.04, (Effective 1
from provisions of chapter
1. Persons who perform i

ter.

2. Students practicing nu
education program.

3. Legally licensed nurses
United States govern
agencies.

4. A nurse licensed by ai
requires the nurse to nt
health care,




HB 1456 as it conflicts with implementation of the Medicaid Program.

The bill, as introduced, requires that the Office of Administrative Hearing ALJ assigned
to hear an appeal would also be authorized to issue the final decision in most

administrative cases, including DHS' appeals.

Under the federal regulations implementing the Medicaid Pragram, which the State of
North Dakota is required to follow, the Department must make the final decision in
cases appealing eligibility determinations. The regulations specifically provide:

if other State or local agencies or offices perform services for the
Medicald agency, they must not have the authority to change or
disapprove any administrative decision of that agency, or
otherwise substitute their judgment for that of the Medicaid
agency with respect to the application of policies, rules, and
regulations issued by the Medicald agency.

42 C.F.R. § 431.10(e)(3). Other federal Medicaid regulations requiring state agency
hearings for adverse agency actions also anticipate the state agency will make the final

decisions.

To the extent the Long Term Care Assoclation has expressed an interest in this bill, it Is

a mistake. Appeals from the Department's rate setting for nursing facllities do not fall
under N.D.C.C. § 28-32. The federal Medicaid regulations do not give nursing homes a
right of appeal for rate setting decisions of a State agency. The North Dakota
legislature did give them such a right at N.D.C.C. § 50-24.4-18, which specifically states
that the Department makes the final decision. A change to chapter 28-32 will not affect

LTC appeals.




HB 14885 as it conflicts with implemantation of the Medicaid Program.

The bill, as introduced, requires that the Office of Administrative Hearing ALJ assigned
to hear an appeal would also be authorized to issue the final decision in most
administrative cases, including DHS' appeals.

Under the federal regulations implementing the Medicaid Program, which the State of
North Dakota Is required to follow, the Department must make the final decision in
cases appealing eligibliity determinations. The regulations specifically provide:

If othcr State or local agencies or offices perform services for the
Medicaid agency, they must not have the authority to change or
disapprove any administrative decislon of that agency, or
otherwise substitute their jJudgment for that of the Medicald
agency with respect to the application of policies, rules, and
regulations issuad by the Medicald agency.

42 CF.R. § 431.10(e)(3). Other federal Medicald regulations requiring state agency
zea‘rl?gs for adverse agency actions also anticipate the state agency will make the final
acislons,

To the extent the Long Term Care Assoclation has expressed an interest In this bill, it Is
a mistake. Appeals from the Department's rate setting for nursing facilities do not fall
under N.D.C.C. § 28-32. The federal Medicald regulations do not give nursing homes a
right of appeal for rate setting decisions of a State agency. The North Dakota
legislature did give them such a right at N.D.C.C. § 60-24.4-18, which spacifically states
that the Department makes the final decislon, A change to chapter 28-32 will not affect

LTC appeals.
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TESTIMONY ON HOUSE BILL 1456
SENATE JUDICIARY COMMITTEE
MARCH 14, 2001

Skilled nursing facilities in North Dakota are regulated largely by the North
Dakota Department of Human Services. Any facility with residents receiving
medicaid (medical assistance) benefits are subject to the rate setting process
promulgated by the Department of Human Services. The Department
interprets these rules, and establishes reimbursement rates for all nursing
facilities, The rates established by the Department apply to all residents,
regardless of the resident’s medicaid status. The reimbursement rates
effectively set the “perating budget for each facility.

A facility may formally disagree with the rates established by the
Department, by asking the Department to reconsider its rate determination.
In nearly all cases, the Department has denied these requests,

A facility may appeal the Department’s denial of reconsideration by
submitting a notlce of appeal to the Department, The Department requests
the designation of an administrative law judge from the Office of
Administrative Hearings.

The administrative law judge conducts a hearing. This is the first
opportunity a nursing facility has to present “its side of the story” to an
unbliased third party. At the hearing, the Department and the facility present
evidence related to the manner in which the facility’'s rates were established.
Typically, administrative law judges do not understand the ratesetting
regulations, and have admitted, during a hearing, that the Department’s
interpretation is heavily relied upon, The administrative law judge considers
the evidence and issues recommended findings of fact, racommended
conclusions of law and a recommended order. These recommendations are
then given back to the Department. The Department is permitted to amend
or reject anything the judge has recommended. The final order after the
hearing Is issued by the Department, not the administrative law judge. An
administrative law judge’s recommendations which favor the facility can be
overturned by the Department.

The facility is permitted to appeal to the district court and finally to the North
Dakota Supreme Court, These courts defer to the Department’s "expertise”
in ratesetting matters, and give the Department’s interpretation “appreciable
deference”, North Dakota Supreme Court cases are published and avallable




for review, In the last twenty years, a nursing facility has not succeeded in
a ratesetting challenge against the Department.

Under the present law, North Dakota nursing facilities must challenge the
Department’s established rate through a process which weighs heavily
againgt its success. Any challenge by a facility requires time, energy and
frequently, the cost for an attorney to represent the facility. Nursing
facilities have largely decided such efforts are futile, Valid and legitimate
disputes over rates have gone unchallenged and unheard because the system

is fundamentally unfair.

The North Dakota Long Term Care Association supports HB 1455, The
changes proposed by HB 1455 protect both parties in an administrative
hearing. HB 1455 would require an independent administrative law judge
from the Office of Administrative Hearings to preside over an administrative
appeal and to issue a final order. HB 1455, if passed, would remove the
agency'’s unilateral authority to arbitrarily change ot reject the decision made
by the administrative law judge. HB 1456 does not limit or impair the
agency’s authority in any other sense. This bill allows both parties to an
administrative appeal to present evidence in a forum which is fundamentally

fair and unbiased.

Thank you for your thoughtful consideration of HB 1466, Your support of
this biil is appreciated. | would be happy to answer any questions you might

have at this time.

Lesiie Bakken Oliver
N.D. Lobbyist # 386

North Dakota Long Term Care Association
Shelly Peterson, President

1900 North 11 Street

Bismarck, North Dakota 68601

(701) 222-0660

Attorney at Law,




OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF NORTH DAKOTA
1707 North 9th Street
Bismarck, North Dakota 58501-1882

| Allen C, Hoberg _ 701-328-3260
DIRECTOR Fax 701-328.3254

oah@state.nd.us
www. state.nd. us/oah

MEMORANDUM

Fifty-seventh Legislative Assembly
State of North Dakota
Senate Judiciary Committee

Allen C. Hoberg, Director QM/
Office of Administrative Hearing

RE: House Bill No. 1455

DATE: March 14, 2001

The Office of Administrative Hearings did not seek to have this bili introduced.

However, the matter of flnal decision-making authority by ALJs has been a

subject of conversation and study on a national level lately, and it has recently

been a subject of conversation and study with OAH's statutory advisory body, the
State Advisory Councll for Administrative Hearings, though the SAC has taken no
position on it. | belleve that this bill as introduced is a conceptually sound bill.
But, you are probably going to hear some good arguments for and against this

bill. However, this bill as amended Is cause for concern.

The Office of Administrative Hearings appears today In support of the original bill

for three reasons. (1) this bill goes one step further down the road toward

faimess In all administrative hearings; (2) it should not cost state agenciles,
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including the office of administrative hearings, any additional monies 1o
implement, and it may result in time and monetary savings for OAH and the
agenclss it serves; and (3) it avolds the need for the agency head to consult with
attorneys and others about a decision, after a recommended decision is issued

but prior to the issuance of a final decision.

OAH currently does issue final decislons for many state agencles, both for
agencies within its mandatory jurisdiction and for agencies that voluntarily use its
hearing officer services. OAH already issues final decisions for all Veterans
Preference hearings, for all state employee grievance or job discipline hearings,
for all DPI due process special education hearings, for all Bank of North Dakota
Student Loan hearings, and for many other agency hearings when the agency
head chooses to have OAH issue a final decision. All other decisions issued by
OAH administrative law judges are recommended decisions for which the agency
head issues the final decislon. The agency head may accept, reject, or modify
the ALJ's recommended decision. Under N.D.C.C. ch, 28-32, the only other
option currently available to agencies that use OAH, besides the recommended

decision/final decision format, is for the agency 10 request that the OAH ALJ

serve only as procedural hearing officer. If this option is used, the agency head
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must actually be present at the hearing. The hearing officer conducts the hearing

but the agency head issues the final (the only) decision.

This bill as introduced requires all state agencies under the mandatory

jurlsdictlon of OAH to request that OAH conduct the hearing and issue a final

decision. However, it relains the option for boards and commissions to use a
procedural hearing officer. Boards and commissions may not request a
recomimended decision from an OAH ALJ. No one under OAH's jurisdiction may
any longer request that the designated OAH ALJ issue a recommended decision.
However, every agency under OAH jurisdiction would have the right to appeal

the final order issued by the ALJ to the courts.

This bill is In line with a recent trend developing natlonwide to have independent
hearing officers conduct the hearing and issue a final, rather than a
recommendad, decision. In South Carolina OAH ALJs now issue final decisions
for all cases under OAH jurisdiction. Agencies may appeal the decision to the
court system If they do not agree with it. The only exception In South Carolina is
that in decisions for boards and commissions a party may appeal to the board or
commission before appealing to the couris, but It Is an appeal of a final decision

to the board or commission, not a review of a recommended decision. South
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Carolina's OAH has very broad jurisdiction over state agency administrative

hearings.

In Maryland about 85% of the OAH ALJ's decisions for agencies are final
decisions. [The Maryland OAH issues final decisions for Budget & Management,
State Personnel, Department of Education, Gaming hearings, Health and Mental
Hygiene Department hearings, Public information Act hearings, Natural
Resources Department hearings, Motor Vehicle Administration hearings (drivers
license, suspension, etc.), Insurance Administration hearings, Cotrectional
Department hearings (e.g., Inmate grlevance), Human Resources Department
(human services) hearings, and Housing & Community Development Departmernit

hearings.] Maryland's OAH has very broad jurisdiction over state administrative

hearings.

In Oregon about 80% of the OAH ALJ decisions are final decisions. [The

principal subject matters for the Oregon OAH issuing final decisions are

unemployment insurance cases, Implled consent (drunken driving cases), and
soclal services (human services) cases.) Oregon's OAH has very broad

jurisdiction over state agenocy administrative hearlngs,
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In Minnesota OAH ALJs Issue final decisions only for a portion of its agency
caseload. [The Minnesota OAH issues final decisions for all Workers
Compensation Bureau hearings, human rights claims, local government
boundary/incorporation disputes, and for sex offender community notification
classification appeals.] Minnesota is also a state with faitly broad jurisdiction

over state agency administrative hearings. But, for most cases, OAH ALJs still

issues recoramended decisions.

In Washington OAH ALJs Issue final decisions only for a small portion of the
agencies' caseload, {The Washington OAH Issues final decisions for Department
of Labor & Industries (contractor registration hearings), Department of Social &
Health Services (juvenile parole revocation hearings), Human Rights
Commission (employment discrimination hearings), Superintendent of Public
instruction (special education, teacher certification, student transfer, bus driver,
and food program hearings), and Washington State Patrol (drug forfelture
hearings).] Washington's OAH also has falrly broad jurisdiction over state
agency administrative hearings. But, for most cases, Washington's OAH ALJs

atill issues recommended decislons.
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California's OAH is the nation’s oldest, but its jurisdiction is extremely small. Most
state agencles are outside of its jurisdiction. For agencies in its jurisdiction, the
California OAH Issues only about 10% final decisions. [The biggest client agency
for which it issues only final decisions is the Department of Developmental

Disabilities.]

Massachusetts' Division of Administrative L.aw is also a central panel with limited
jurigdiction. Within lts jurisdiction it issues final decislons for some agencies.
[The Massachusetts DAL issues final dacisions for nursing home and medical
service provider ratle hearings, hearings on payments to special needs schools,
hearings on construction contract disputes, hearings on transfers of the mentaily
retarded, hearings on veteran's bensfits, and hearings on disputes about the
prevailing wage.] However, by law, aven when DAL ALJs issue a recommended
decislon, the agency must glve “deference” to the findings of fact in the decision
of the ALJ when reviewing it for a final decision, and must give “substantial
deference” to tindings of fact of the ALJ when they are based upon credibility

determinations.
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The South Dakota OAH is also a central pane! with limited jurisdiction. It has

final decision-making authority only for property tax appeal hearings. In all other

hearings under its jurisdiction it issues recommended decisions.

In North Carolina, all the decisions of OAH AlLJs are recommended decisions,
but there are specific, strict statutory guidelines for agency review of

recommended decisions.

In the remainder of the states having central panels like North Dakota's OAH,

OAH ALJs primarily issue recommended decisions and the agency head issues
the final decision. As of December 1, 2000, 26 states have central panels.
Some of these states, as in North Dakota, give the option to the agency head to

ask for a final decision on a case-by-case basis.

Currently, when an OAH ALJ issues a recommended decision on an agency
matter and the agency head Is required to issue a final decision, the agency head
may seek the advice of a “staff assistant” usually program staff, agency
attorneys, or other agency personnel, before making a final decision. However, it
is forbidden by law for the agency head to talk to the ALJ or to the parties, or to
the attorney who handled the matter at hearing for the agency, unless the agency
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head holds a session where all the parties can again be heard before final
decision is made. See N.D.C.C. § 28-32-12.1 which forbids ex parte contacts.
Under this bill, if OAH ALJs issued a final decision, obviously the agency head
would not have to issue a final decision. If the agency were a party in the
hearing, the agency would then only have to decide whether to appeal the ALJ's
decision to the courts. In discussions about appeals the agency attorney who
handled the hearing could consult with the agency head. There should less
involvement of agency personnel if an AlJ issues a final declsion because the
agency head does not have to issue any more final decisions and it will only be

those decisions adverse to the agency with which the agency head and others

will have to concern themselves regarding the question of whether to appeal.

It will not involve any more time or effort for an OAH ALJ to issue a final decision

as opposed to a recommended decision. The process is the same.

The agency will still be officially responsible for notifying the parties about the
final decision and for maintaining the record and sanding it to the courts if there Is
. an appeal because it is still an agency matter, but the actual notification of the

parties about the final decision can be accomplished by the ALJ when the final

deolsion s issued.
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The most Imporant element of final decision making is the question of fairness.
With the passage of this bill as introduced, all the parties, including the agency
when it is a party, will be on the same level. All must abide by the decision of the
ALJ and each will only have the right to challenge the decision on appeal to the
courts. The agency would no longer be able to disagree with the ALJ, state its
reasons for disagreeing, and then issue different findings of fact and differsnt
conclusions of law in a final decision which either modifies or rejects the ALJ's
decislon. The other parties in a hearing do not have this option. The argument Is

that the agencies should not have it either.

Of course, agencles would still retain statutory and rulemaking authority, With
the final decislon-making authority, fact-finding would be the complete province
of the ALJ. However, final decision-making authority would still be substantially

influenced by statutes and rules, as well as prior case law from the courts.

Of concern to OAH Is the amendment to N.D.C.C. § 28-32-19, which allows
appellants of final administrative heaving dacisions to request de novo review In
the distriot court. The requesting appeliant could be an agenoy or some other

party, If a final decision Is issued by &n independent ALJ, It seem unnecessary
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to allow any party the right to request de novo review in the district court, on

appeal. | talk more about the possible impact of this amendment in the fiscal

note | wrote after these amendments werg passed.

Without the amendment to 28-32-19, OAH believes that this is a conceptually

sound bill. It is another step toward complete fairness in administrative hearings.




Testimony on House Bill 1455

Senate Judiciary Committee
March 14, 2001
By Christine Hogan, Executive Director
State Bar Associatior of North Dakota

Chair Traynor and members of the Committee, my name is Christine Hogan, and

I am speaking here today on behalf of the State Bar Association of North Dakota. The
Legislative Committee and the Board of Governors of the Association opposes the
amendments added to this bill in the House that inserted the concept of a de novo review
by the district court in an appeal from a determination of an administrative agency.

The Bar Association has serious concerns about the impact that requests for de
novo review in district court would almost certainly have on the judicial system. The bill
offers de novo review as an alternative to the usual appeal on the record from an
administration agency decision that we have now. But, as a practical matter, it would be
the only alternative. There would be no reason for the losing party not to request a de
novo review. Thus, in reality, you would be replacing the current appeal procedure set
forth in § 28.32-19 and all the case law that has been developed to interpret it. In other
.. words, every decision of an administration agency would be subject to de novo review in
district court, That is a problem. There is no good public policy to create such & problem.

This bill would cause a significant increase in the number of cases appesled to
district court and a corresponding iticrease in the burden on the court system. Under the
current system, only 8 percentage of cases are appealed from administrative agency
decisions. Many claimants feel they cannot meet the statutory standards of review to

overtum an agency decision. That is because current law accords significant deference to
agency decisions, (§ 28-32-19N.D.C.C.)




But if de novo review were always an option on appea), the losing claimant would
have no reason not to take his or her chances in a new proceeding in district court. It
would probably be malpractice for the claimant’s attorney not to request a de novo
hearing.

There is no good policy reason to change the current appeal procedure.
Administrative agency decisions are accorded deference under the law because the
agency has expertise in the subject matter. But more importantly, as a policy matter, there
is no reason to encourage more court proceedings. Multiplying the number of hearings
that a litigant may request as of right would not only strain limited judicial resources, it
would also increase the costs and legal fees of the litigants—both private parties and
public agencies. This would ultimately result in higher costs to the public in terms of
higher agency budgets and the need for more court personnel to handle increased
caseloads. No good public policy reasons have been advanced to justify making this
change in the appeal procedure, |

For these reasons, the State Bar Association opposes the de novo review concept

in House Bill 1455,

Thank you . I would be pleased to answer any questions,
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Dennis Schulz, Secretary-Treasurer
North Dakota Real Estate Commission
314 East Thayer Avenue

Bismarck, ND 58501

Re: House Bill 1455 and amendments

Dear Dennis:

You asked me to review and comment on House Bill 1455, and the proposed amendments
thereto, as this legislation would impact the North Dakota Real Estate Commission, House
Bill 1455 would amend certain provisions of the Administrative Agencies Practices Act,
Chapter 28-32 N.D.C.C. The provisions of this bill which would have the greatest impact
on the Commission are: (1) allowing for de novo review of the Commission’s Orders by the
district court (Section 3); and, (2) requiring the Administrative Law Judge to issue the final
order for the Commission if the ALJ conducts the hearing and prepares the findings of fact
and conclusions of law and not allowing the ALJ to issue recommended findings of fact and

conclusions of law to the Commission (Section 5, §3).

The proposed amendments to § 28-32-19 N.D.C.C. cotiiained in Section 3 of the Bill would
allow for de novo review of decisions by the Real Estate Commission in state district coutt.
De novo review means that a complainant who is not satisfied with an order issued by the
Commission could request a new hearing in district court. The matter would be re-litigated
in its entirety and the district court would not be obligated to review or give any deference
to the decision reached by the Commission. Under the current state of the law, as contained
in § 28-32-19, when a district court reviews a decision of an administrative agency, the court
only revieviJ the record of the agency proceedings. The court does not re-hear the case and
does not substitute its judgment for the judpment of the agency on substantive matters, The
court is required to affirm the decision of the administrative agency unless the order is
contrary to law, violates the constitutional or due process rights of the complainant, the
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Page 2
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findings of fact are not supported by a preponderance of the evidence, or the conclusions of
law are not supported by the findings of fact.

If HB 1455 were to pass, any complainant receiving an adverse decision from the
Commission could request that the matter be re-tried, in its entirety, before the district court.
Such a procedure would make the administrative hearing procedures afforded by the
Commission meaningless. The expertise of the real estate professionals on the Commission
who initially heard and decided the complaint would be disregarded. Instead, this matter
would be heard by a district court judge who has no particular expertise in real estate licensee
law matters. Trying a complaint de novo in district court would significantly increase the
cost of the complaint process. In addition, the final outcome of any action by the
Commission would likely be delayed by several months, The amendments to Section 28-32-
19 contained in Section 3 of HB 1455 seem to be counter to the underlying goals of the
Administrative Agencies Practices Act of providing a speedy, relatively inexpensive
resolution to a dispute, with the determination being made by persons with expertise in that

particular profession.

The amendments contained in Section 5 of HB 1455 pertain to the role of the administrative
hearing officer in adjudicative proceedings. If the hearing officer conducts the hearing and
makes findings of fact and conclusions of law, the hearing officer, and not the agency, would
be required to issue the final order. An agency could no longer use a hearing officer to issue
recommended findings and conclusions, as is the case under the current law. HB 1455 would
permit the Commission to continue its current usual practice of using a hearing officer for
procedural matters only with the Commission preparing its own findings of fact, conclusions
of law and order. However, HB 1455 would take away the option of using a hearing officer
to issue recommended findings and conclusions, with the Commission making the final
determination as to whethet or not to adopt the hearing officer’s recommendations. I can
certainly envision circumstances when it might be desirable to use an ALJ to make
recommended findings and conclusions for the Commission. If HB 1455 were to pass, and
the Commission wanted to use a hearing officer to conduct the hearing and make findings
of fact and conclusions of law, then the hearing officer, and not the Commission, would issue
the final order. In such a case, the hearing before the Commission, which is required by
section 43-23-11.1(3) N.D.C.C. before a licensee can be disciplined, would be meaningless.
While section 43-23-11.1(1) N.D.C.C. curtently provides that the Commission has the
authority to investigate complaints and discipline its licensees for violations of the statutes
and regulations governing real vstate licensees, under HB 1455 such authority would be
taken away from the Commission and given to the hearing officer in those cases in which the
ALJ conducts the hearing and makes findings of fact and conclusions of law.
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In summary, I believe HB 1455 potentially could have a significant adverse impact on the
Commission's statutory authority to investigate consumer complaints, conduct hearings, and
discipline licensees, Passage of HB 1455 would likely increase the cost of the complaint
procedure, delay the final resolution of complaints, and essentially render the administrative
complaint procedure meaningless. I believe the Commission should sirongly oppose the

passage of HB 1455.

If you have any questions or comments regarding any of the matters discussed in this letter,
please let me know. Thank you.,

Very truly yours,
PEARCE & DURICK, P.L.L.P.

BY

David E. Reich

Special Assistant Attorney General to the
North Dakota Real Estate Commission




Engrossed House Bill No, 1455

Fifty-seventh Legislative Assembly
Before the Senate Judiciary Committee
March 14, 2001

Testimony of Brent J. Edison
North Dakota Workers Compensation

Mr. Chairman, Members of the Committee:

My name is Brent Edison. | am the Vice President of Legal and Special
Investigations for North Dakota Workers Compensation (NDWC) and | am here
to testify in opposition to sections 3 and 4 of 2001 Engrossed House Bill No.

1455.

The Workers Compensation Board of Directors adopted a neutral position on the
original bill but opposes the amendments engrossed as sections 3 and 4. Those
sactions would allow the district courts to provide de novo review of
administrative agency decisions. The parameters of de novo review, and the
resulting burden on the district courts, are uncertain because the bill does not
define or limit the phrase “de novo review." NDWC is concerned that any
benefits of de novo review would be substantially outweighed by the
uncertainties and costs associated with another layer of litigation at the district

court level,

North Dakota case law suggosts that, at a minimum, de novo review would
include the ability to hear testimony from new withesses and raceive exhibits that
were not part of the proceedings before the agency. It may be construed more
broadly, however. For example, Black's Law Dictionary defines “hearing de

novo"” as follows:

“Generally, @ new hearing or a hearing for the second time,
contemplating an entire trial In same manner In which matter was
originally h‘eand and a review of previous hearing. On hearing "de




novo” court hears matter as count of original and not appellate
Jurisdiction.”

As pointed out in the fiscal note submitted by the Director of the Office of
Administrative Hearings, allowing litigants a hearing de novo in the district courts
would “have the potential for substantial fiscal impact on numerous other state
agencles, local governments or agencies, and the court system.” The fiscal
impact would arise from the need for additional lawyer time, judge time and
support staff time to handle de novo trials or hearings in the district courts. In
addition, uncertainties over the parameters of de novo review, and when de novo
review is available, would likely foster litigation and increase costs for litigants

and the court system.

The increased fiscal demands of de novo review will not yield a corresponding
benefit for litigants because courts reviewing agency decisions will still be limited
to the six grounds for reversal set forth in Section 28-32-19 of the Century Code.
A review of those grounds for reversal, specifically paragraphs 5 and 6, indicates
that the scope of review contemplated by the law is inconsistent with de novo
review in the district courts, In addition, the North Dakota Supreme Court has
rapeatedly stated that it reviews the decision of the agency, and not the decision
of the district count, further indicating that de novo review Is inconsistent with the
scope of review for administrative appeals.

After resolving a substantial back log of cases from the mid-90's, NDWC is
committed to making further improvements in the timeliness of its claims handling
and litigation procedures. NOWC fears, however, that tho addition of a layer of
litigation in the form of ¢'a novo review in the district courts is counterproductive
to that effort.  Accordingly, NDWC opposes sections 3 and 4 of Engrossed
Mouse BIll No. 1466, That concludes my testimony. | will be happy to respond to
any questions you may have at this time.




North Buhoty Stute
Boart of Medical Examiners

( ROLF P, SLETTEN LYNETTE LEWIS x
Executive Secretary and Treasurer Adminisirative Assistant

TO: MEMBERS OF THE SENATE JUDICIARY COMMITTEE

FROM: JOHN M. OLSON, SPECIAL ASSISTANT ATTORNEY GENERAL ON
BEHALF OF THE BOARD OF MEDICAL EXAMINERS

RE: HOUSE BILL NO. 1455

DATE: MARCH 14, 2001

The North Dakota Board of Medical Examiners opposes House Bill 1455 for the following

reasons.

1, Section 3 of the bill (Page 4, Line 12) provides that, “A notice of appeal may include a
q request for de novo review by the district court....”. In other words, the respondent in a

disciplinary action before the Board of Medical Examiners would suddenly be given not

one but two hearings on the merits of the case. The result would be completely redundant,
prohibitively expensive (the cost of prosecuting a disciplinary action against a physician
often runs into the tens of thousands of dollars and sometimes into the hundreds of
thousands of dollars), and wholly impractical. Not even in criminal law, where the due
process requirements are most stringent, does the accused have the right to have two
hearings on the merits of the allegations. If this bill passes, the Board will be required to
prove its case twice while the respondent need only prevail once. The respondent will be

able to use the first hearing as a sort of preliminary hearing whose only function will be

to force the Board to show all its cards. The “real” hearing will then come in the district

OITY CENTER PLAZA o 418 £, BROADWAY AVE,, BUITH 12 » BIBMARCK, NORTH DAKOTA 88501
PHONE (701) 3208800 » FAX (701) 328-6508




court,

Section 5 (Page 6, Line 8-13) provides that, “...boards and commissions may request an
administrative law judge to be designated to reside over the entire administrative
proceeding or adjudicative proceeding and to issue the final order of the agency under
subsection 6 of section 28-32-08.5, or they may request an adminiscrative law judge to be

designated to preside only as the procedural hearing officer under subsection 5 of section

28-32-08.5....".

This amendment totally subverts the Board's ability to use the Office of Administrative
Hearings in any workable way, it radically changes the complexion of our hearings and it
has a tremendous impact on what it means to accept an appointment to the Board of
Medical Examiners. If this bill is passed into law, then instead of employing a hearing
officer to conduct the Board's disciplinary hearings and to write proposed Findings of Fact,
Conclusions of Law, and a proposed Order for the Board's consideration, the Board would
be reduced to choosing between the two new options: The ALJ can preside over the entire
proceeding and issue the final order, In other words, we can abdicate our authority and
turn our disciplinary function over to the ALJ thereby abandoning one of our two main

functions (licensing and discipline). Unfortunately, under this bill the only other choice

doesn’t work either.

Section 28-32-08.5, NDCC, provides that, “If the hearing officer is presiding only as a

procedural hearing office, the agency head must be present at the hearing...”. Section 28-

2
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FISCAL NOTE
Requested by Legislative Council

04/12/2001

Blll/Resolution No.!

Amendment to: Engrossed
HB 1468

1A, State fisonl effeot: /dent/fy the state liscal effect and the fiscal effect on agency appropriations
compared to funding levels and appropriations antioipated under current law.

1999.2007 Blennlum 2001-2003 Blennium 2003-2008 Blennium
eneral Fund [ Other Funds |General Fund | Other Funds |General Fund [ Other Funds
Reventos $0 $0 $0 $0 $O $0
[Expenditures $0) $o! $0 $0| $0 $0
Appropriatlons $0 $0 $0 $0 so $q
18. County, oity, and school district fisoal effect: /dentify the fiscal effect on the appropriate political
subdivision.
[ 18898-20017 Blennlum 2007-2003 Biennium 2003-2008 Biennlum
"8chool §chool ~8chool
Counties Cities Distriots | Countles Clties Districts | Counties Citles Distriots
$0 $0 $0 $0 $0 $0 $0 $0 $0

2. Narrative: /dentlfy the aspects of the measure which cause fiscal Impact and include any commonts
relavant to your analysis. '

With the conference committee amendments this bill should have no significant fiscal impact on agencices,
local governing bodies, courts, or OAH, The amendments that required the first two fiscal notes (after the
original fiscal note on the original bill) have been removed. With this version now being considered, there
will be no de novo review of agency and local governing body decixlons, thus the impact on the district
courts previously stated will be removed, as well as the impact on agencies and local governing bodies from
de novo review, See 2/20/01 fiscal note, The Senate amendment that removed the Tax Commissioner from
OAH jurisdiction has also been removed in this version, thus there will be no impact on OAH as previously

stated in the 3/26/01 fiscal note,
3. State fiscal effect detall: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts, Provide detall, when appropriate, for each revenue type
and fund affected and any amounts included In the executive budget.

8. Expenditures: Explain the expenditure amounts, Provide detall, when appropriate, for each
agency, line ltem, and fund affected and the number of FTE positions affected,

C. Appropriations: Explain the appropriation amounts. Provide detsll, when appropriate, of the effect
on the blennial appropriation for each agency and fund affected and any amounts Included in the




exeoutive budget. Indicate the relationship hetween the amounts shown for expenditures and
appropriations.

ame! Allen C. Hoberg genoy: Office of Administraiive Hearings

one Number: 328.3260 ate Prepared: 04/12/2001




FISCAL NOTE

Requested Ly Legislative Counoil
03/23/2001

Bill/Resolution No,:

Amendment lo: Engrossed
HB 1468

1A, State flecal effect: /dentify the state fiscal effact and the fiscal effect on agency approprintions
compared to funding levels and appropriations anticipated under current law,

1999.2607 Blennlum 2067-2003 Biennium ~2003-2008 Blennlum |
eneral Fund [ Other Funds |General Fund| Other Funds |General Fund[Other Funds

"Rovenues ($2,268 ($2,268)
Expenditures $0, 30
Appropriations $ $

18, County, city, and school distriot fiscel effect: /dentify the fiscal effect on the appropriate political
subdlivision.

2001 Blennium 2007-2003 Blennium 2003-2008 Biennium
School School School
Counties Cities Distriots | Countles Citles Distriots Countles Citles Distriots

2. Narrative: /dent/fy the aspects of the measure which cause fiscal impact and Include any comments
relevant to your analysis.

There are really two different scenarjos concerning the Tax Commissioner's office and OAH, The first is the
period between July 1, 1991 (when OAH began operations) and June 30, 1997, The second is the period
between July 1, 1997, and the present, During the first period OAH recelved general funds that funded the
provision of hearing officer services for the Tax Commissioner and many other "general fund” agencices.
During this period, the Tax Commissioner's office was fairly active in requesting hearing officer services
from OAH, {.e. it had a number of administrative tax cases scheduled to going to hearing each year, The
average number of hours OAH ALJs spent on work for the Tax Commissioner's office was 135.6 hours per
biennium, During the second period OAH did not receive any general funds for the provision of hearing
officer services to any agency, In 1997 the Legislative Assembly removed all general funds from OAH's
budget. Since Juty 1, 1997, OAH has billed all agencics to which it provides hearing officer services, For
the biennium 1997-99, OAH billed the Tax Commissioner for only 28.4 hours of services provided. For the
current biennium, to date, OAH has billed the Tax Commissioner for only 10.1 hours of services provided,
OAH had only four requests for hearing officer services trom the Tax Commissioner for the 1997-99
biennium, i.e. there had been only four administrative tax cases scheduled to go to hearing, and it has had
only one request for hearing ofticer services for the current biennium. Currently, OAH bills agencies such
as the Tax Commissioner at a rate of $79.52/hour for hearing officer services, OAH anticipates that this
amount will increase some in the next two biennia, but this fiscal note reflects the current billing rate,
OAH's billing rate is determined by a billing consultant based, essentially, on the previous two years actual
expentitures, Therefore, the rate for the 2001-2003 biennium will be based on OAH's actual cxpenditures

for the current biennium,




Howover, OAH bolioves that this biennium s not likely the norm for the Tax Commissioner's office, in
regard to the number of requests for hearlng officer servicos, The 1997-99 biennfum s more likely ¢loser to
the norm in the current ¢limate of billing the Tax Commissioner for services. Therefore, this fiscal noto i
bused on the number of hours required for providing hearing ofticer services for the 1997-99 biennbum.,
Actually, though, the number of hours for the Tax Commissioner, as for any agency, could casily be
significantly higher, For the past four years not one of the Tax Commissioner's administrative hearing
requosts has actually gone 10 hearing, All have cither been informally settled or have been decided based
upon a stipulation of facts and the submission of briofs, The designated ALJ has not had to conduct o
hearing, If oven one Tax Commissioner case in a biennium was decided based on o hearing, it Is quite
possible that the number of hours for hearing officer services required for such a case could reach 30 hours
or moro. Therefore, although the numbers provided for this fiscal note, based on historical averages, are
acurate, they do not tell tho story about what could casily happen if just one Tax Commissioner case went to
hearing, Of course, {f two or more cases went to hearing, the impact would be considerably more, In other
words, the Tax Commissioners office under the right circumstances could be a more significant revenue
producer for OAH in the 2001-2003 or 2003-2005 blenniums {f more hearings were actually held,

3. State fisoal etfect detall: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Frovide detall, when appropriate, for each revenue type
and fund affected and any amounts included in the executive budget.

Based on the 1997-99 biennium number of hours, and based on OAH's current billing rate, if the Tax
Commissioner's office were exempted from OAH jurisdiction, and if the Tax Commissioner did not
voluntarily use any hearing officer services from OAH, OAH would lose $2258.37 in revenues. It would
Jose the same amount of rovenues for the 2003-2005 biennium. Again, this does not include any increuses in
billing rate that OAH is likely to exertence during the next two biennia, Again, also, depending upon
whether a case actually goes to hearing, the number of hours actually required to complete a case could vary

considerably,

If OAH lost this revenue, OAH's billing rate would go up very slightly to make up for this lost revenue
because OAH's expenditures would not be affected. Sce below,

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each
agency, line item, and fund affected and the number of FTE positions affected.

Because the Tax Commissioners office Is currently such a small portion of OAH's total business, the impact
on expenditures for OAH is practically nothing. All of OAH's expenditures would remain the same.

C. Appropriations: Explain the appropriation amounts, Provide detall, when appropriate, of the effect
on the biennial appropriation for each agency and fund affected and any amounts included in the
executive budget. Indicate the relationship between the amounts shown for expenditures and

appropriations.

. Also, the impact on OAH's overall appropriation may be practically nothing. If just one other casc OAH




recolved from another agency amounted to about 28 hours in the next biennium, the lost revenues from the
Tax Commisslonert's offico could casily bo replaced. However, OAH is experiencing a period of declining
casoloads for its user agencles, both for most of its mandatory and most of its voluntary user agencles,
Therefore, it Is safo to assume that a loss of the Tax Commissioner's caseload would have a very minor
impact on OAH's revenues and the remainder of OAH's user agencies would be impacted in a very minor
way through increased billings becauso OAH's expenditures and appropriation would remain the same,

Emo: Alien C, Hoberg genoy! Ofice of Admlinistrative Hearlngs
one Number: 328-3260 ate Preparedi 03/26/2001




FISCAL NOTE

Requasted by Legislative Council
2/20/2001

Blll/Resolution No.:
Amendment lo: HB 1458

1A, State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations

compared to funding levels and appropriations anticipated under current law. 3 B
1999-2007 Blennlum 2001-2003 Blennium | 2003-2008 Blonnium

General Fund [ Other Funds |General Fund| Other Funde [General Fund| Other Funds |
[Revenues ™
"Expenditures
Appropriations

1B. County, oity, and school district flscal effect: /dentify the fiscal effect on the appropriate political
subdivision,

1999-2007 Blennlum 2007-2003 Blennium 2003-20086 Biennium
School School Scohool
Countjes Cltles Distriots Counties Citles Districts Counties Cities Districts

2. Narrative: Identify the aspects of the measure which cause fiscal impact and include any comments
relevant to your analysis.

For the Office of Administrative Hearings, the amendments to H.B. 1455 would have no
additional fiscal impact. The amendments have to do with requests for de novo review in the
courts, This is an appellate level review beyond the hearings level with OAH and the
agency. Therefore, it is anticipated that there would be no additional effect on OAH and the
original fiscal note OAH filed for this bill would still be applicable, as to OAH.

However, the amendments to H.B. 1455 have the potential for substantial fiscal impact on
numerous other state agencies, local governments or agencies, and the court system,
Approximately 200 administrative matters are appealed to the district courts every year.
With the language of the amendments, however, this number could increase significantly,
With the opportunity for de novo review, substantially more parties from the both the state
and local administrative hearings level may wish to appeal. It is impossible to guess how
many. But, even if just 50% more would appeal there would be 300 cases on appeal as
opposed to 200, Just how much of a financial burden this would place upon the courts is
unknown. Of course, what makes for potentially great fiscal impact in the court system is
that if in even 50% of these 300 cases on appeal the appellant asks for de novo review, 150
. cases in the court system likely must have de novo hearings (a new trial) in the district court,




This would involve the use of considerable resources in the court system.

Yet, just what de novo review means and whether it needs to be granted upon request are
questions that may need to be clearly answered. De novo review may mean a new hearing or
trial. However, it may only mean just a new look by the district court at the administrative
hearing record already in existence and making a new decision based on that record,
disregarding the final decision of the agency. It may not mean that a new hearing or trial is
required. Either way, considerable resources of the courts would be involved.

Not only would the impact on the courts be great but the impact on state agencies, including
the Attorney General's office, would be great, If 150 cases went to a new trial in the district
courts, the state would need additional legal representation in those cases. Even if a new trial
would not be required, additional legal representation would be involved for these 150 cases,
This would require that substantial time of assistant attorneys general and special assistant
attoneys general be spent on representation for the agencies involved, The fiscal impact on
the Attorney General's office (both for agencies for which it bills and those for which it does
not) could be great, The fiscal impact on all of the state agencies whose final adiministrative
orders are appealed under N.D.C.C, ch, 28-32 could also be great, ,

There would be fiscal impact on the local level similar to the impact at the state agency
level, although the numbers of cases from the local level is not known, New trials or a new
look at the case would be required for the de novo review process from the local level, too,

As a word of caution, this fiscal note does not estimate the potential costs to all of the state
agencies, local agencies, and courts that may be involved. Even for those entities to make
such an estimate may be more of a quess because the numbers of requests for de novo
review that will be made is not something that can be known with any certainty. Again, there
may be more appeals of administrative orders with these amendments. Just how many, no
one knows for certain, Then, of all the cases appealed, it is impossible to say how many
appellants would request de novo review. Such review could be costly to the appellant, as
well as to the appellee. There may be other considerations, too, affecting the decision
whether to request de novo review or standard appellate review.

Therefore, although this fiscal note states no additional impact on OAH, there would most
certainly be a substantial fiscal impact of undetermined amount on humerous state agencies,

on local agencies, and on the court system,

3. State fiscal effect detall: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when approptiate, for each revenue type




‘ and fund affected and any amounts included in the sxecutive bucdget.
B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each
agency, line ltem, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation emounts. Provide detall, when appropriate, of the effect
on the blennial appropristion for each agency and fund affected and any amounts included in the
exeautive budget, Indicate the relationship between the amounts shown for expenditures and
appropriations,

g;mo: _ Allen C. Hobarg genoy! Office of Administrative Hearlings
one Number; 701-328-3260 ate Prepared: 02/20/2001




FISCAL NOTE

Requested by Legisiative Counall
01/23/2001

Bill/Resolution No.: HB 1486

Amendment to:

1A. State flscel effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations
compared to funding levels and appropriations antleipated under current law,

1989-2007 Blennium 2001-20603 Biennium 2003.2008 Blennium |

Genwral Fund [ Other Funds (General Fund [ Other Funds |[General Fund| Other Funds |

Revenues (§16,222) ($18,222) (818,222
Lipenditures ($16,222) ($16,222) ($16,222
Appropriations ($16.222 ($16,222 ($16.222)

18. County, oity, and school district fiscal effect: /dentify the fiscal uffect on the appropriate political
subdivision,

1889-2007 Blennlum 20017-2003 Blennium 2003-2008 Blennlum
| ~ Sohool School School
Countles Cities Districts | Countles Cities Distriots | Counties Cities Distriots

2. Narrative: /dentify the aspects of the measure which cause fiscal impact and include any comments
relevant to your analysis.

For most of the work OAH currently does, this bill will have no fiscal impact, The work for writing a
recommended decision is essentially the same as writing a tinal decision, However, it may be that some
boards and commissions which currently have OAH write a recommended decision will under this bill only
have OAH conduct the hearing (the board will write the decision), It really is impossible to know how many
boards and commissions that currently have OAH write a recommended decision will switch to the other
option. It may be that it will depend on the type of case. However, this bill has the potential to reduce
OAH's revenues and expenditures, if boards that currently have OAH issue a recommended decision opt to
only have OAH conduct the hearing, and related proceedings. For the last two years OAH had 34 requests
froin boards that usually have OAH issue a recommended deciston, Usually decisions are written on about
50% of the requests. Although an OAH ALJ may spend from 3 to 30 hours writing a decision depending on
the nature and complexity of the case, 12 hours is probably an average amount of time spent on writing a
decision for a board or commission, Therefore, for 17 cases, if the board decided to have OAH only conduct
the hearing (in reality it may only be for a portion of the 17), OAH would spend 204 hours less per
biennium on writing decisions (17 x 12). At OAH's cutrent billing rate of $79.52/hour, the amount is
$16,222 (204 x $79.52). Assuming no increase tn OAH's biiling rate over the next three bienniums (and it is
likely to increase some), $16,222 is the amount of decrease in revenues OAH can expect and,
correspondingly it can expect $16,222 less in expenditures (savings from not having to hire temporary ALJs
- full-time ALJs will now have about 204 hours more to spend on matters that temporary ALJs would
otherwise have to do). Of course, OAH's appropriation would be less, then, too. Again, however, a caution;
this is just a rough estimate. It is impossible to guess what each board or commission might do when faced
with the choice of OAH issuing a final decision or OAH just providing a hearing officer to conduct the




hearing, because in tho later situation, the board or commission must actually be at the hearing, If OAH is
Issuing a final decision, the board or commission need not be present at the hearing,

J. State fisoal effect detall: For Information shown under state fiscal effect In 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type
and fund affected and any amounts included Ir the executive budget.

Sce Narrative

B. Expenditures: Explain the expenditure amounts, Provide detall, when appropriate, for each
agenay, line item, and fund affected and the number of FTE positions affected.

Seo Narrative

C. Appropriations: Explain the appropriation amounts, Provide detall, when appropriate, of the effect
on the biennial appropriation for each agency and fund affected and any amounts included in the
executive budget. Indicate the relationship batween the amounts shown for expenditures and

appropriations,

Sce Narative

ame: Allen C. Hoberg genoy: Office of Administrative Hearlngs
hone Number: 328-3260 ate Prepared: 01/24/2001




10822.0101 Frepared by the Legislative Councl! staff for
Title. Representative Klemin
February 14, 2001

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1468

Page 1, line 1, replace "and sections” with *, section”

Page 1, llnod'e. after “28-32-17" Insert *, subsection 1 of section 28-34-01," and after "and” Insert
"section”

Page 1, line 3, after "agencles” insert "and appeals from declslons of local governing bodies"

Page 4, after line 8, insert:

"SECTION 3. AMENDMENT. Subseotion 1 of section 28-34-01 of the 1999
Supplement to the North Dakota Century Code |s amended and reenacted as follows:

1. The notice of appeal must be filed with the clerk of the court within thirly

days after the decilsion of the local governing body, ]‘JJ_e_mm%Lapn_ea!
Wmmﬂmwmmﬁ A copy of the notice
of appeal must be served on the local governing body In the manner
provided by rule 4 of the North Dakota Rules of Ci*il Procedure.”

Renumber accordingly

Page No. 1 10322.0101




10622,0103 Adopted by the Judiclary Commitiee \“ﬁ |
Title.0200 P yFebruary 17‘. 2001 9} 16) o

HOUBE AMENDMENTS TO HB 1455 HOUSE JUDICIARY 0%-15-01
Page 1, line 2, after "28-32-17" Ingert *, 28-32-19, subsection 1 of section 28-34-01," and affer

"and” Insert "section”
Page 1, line 3, after "agencles” Ingert "and appeals from dacislons of local governing bodies”

HOUSE mlmmsrfrs TO HB 1455 HOUSE JUDIC -15-
Page 4, after line 8, insert: IARY 02-15-01

"SECTION 3. AMENDMERNT. Section 28-32-19 of the North Dakota Century
Code Is amended and reehacted as follows:

28-32-19, Scope of and procedure on appeal from determination of

administrative agency. A nolico %M
ow. a judge 03 the district

court must review an appeal from the determination of an adminisirative agency based
only on the record filed with the court, After a hearing, the filing of brlefs, or other
dlzr)osltlon of the matter as the judge may reasonably require, the court must affirm the
order of the agency unless It shall find that any of the following are present:

1. The arder Is not in accordance with the law.
2. The order is In violation of the constitutional rights of the appsltant.

3.  Provislons of this chapter have not been complied with in the proceedings
before the agency.

4, r1"he {ules or procedure of the agency have not afforded the appellant a fair
earing.

6. The findings of fact made by the agenoy are not supported by a
preponderance of the evidence.

6. The conclusions of law and order of the agency are not supported by its
findings of fact.

If the order of the agenoy is not affirmed by the court, it shall be modified or reversed,
and the case shall be remaridud to the agency for disposition in accordance with the

order of the court.

SECTION 4. AMENDMENT. Subsectiorn 1 of section 28-24-01 of the 1999
Supplement to the North Dakota Century Code Is amended and reenacted as follows:

al must be filed with the clerk of the court within thirty

1. The notice of a
days after the decision of the local governing body. In%_ngjlgg_gumm
w by the court. A copy of the notice

of appeal must be served on the local governing body in the manner
provided by rule 4 of the North Dakota Rules of Civil Procedure.”

Renumber accordingly

Page No. 1 105220103

P! Co




Date: 0 & -/4/=0(
Roll Call Vote #: /

2001 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTIONNO, / &~ /445

House JUDICIARY Committee

D Subcommittee on
or
Conference Committee

Legislative Council Amendment Number .

Action Taken ,Bo pMA A M

Motion Made By &:9 1“{&';71,(,,&‘L Seconded By _ L/V;t )

<
-

,‘ Representatives
| CHR - Duane DeKrey
VICE CHR --Wm E Kretschmar
Rep Curtis E Brekke
Rep Lois Delmore
Rep Rachael Disrud
Rep Bruce Eckre
| Rep April Fairfleld
Rep Bette Grande
Rey G. Jane Gunter
Rep Joyce Kingsbury
i Rep Lawrence R. Klemin
i Rep John Mahoney
Rep Andrew G Maragos
Rep Kenton Onstad

Re; Dwight Wrangham
Total (Yes) / 0 No 02-

Absent 3

"l

Floor Assignment ) &WM\»

X

SAEENEAENEN \\\

If the vote is on an amendment, briefly irdicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: HR-28-387¢

February 16, 2001 3:34 p.a. Carrier: Klamin
Insert LC: 105822.0103 Tiim: .0200

REPORT OF BTANDING COMMITTEE
HB 1488: Judiolary Commiiitee (Rep, Kiemin, Chalrman) recommends AMENDMENTS A8
FOLLOWS and when 8o amended, recommends DO PASS (10 YEAS, 2 NAYS,
3 ABSENT AND NOT VOTING). HB 1485 was placed on the Sixth order on the

calendat.,

Page 1, line 2, afier "26-32-17" Insert ", 28-32-18, subsection 1 of section 28-34-01," and after
"and" insert "section”

Page 1, line 3, after "agencles” insert "and appesls from deciglons of local governing bodles”

Page 4, after line 8, insert:

"SECTION 3, AMENDMENT. Section 28-32-19 of the North Dakota Century
Code Iy amended and reenacted as follows:

28-32-10, Soope of and procedure on appeal from determination of
administrative agency. A potice ot aopeal may Include o request for de hovo [lef
c

Maglmum_UJnﬂf_mmgmuMamimlﬂm Judge of the distr
court must review an appeal from the determination of an administrative agenoy based

only on the record filed with the court, After a hearing, the flling of briefs, or other
disposition of the matter as the judge may reasonably require, the court must affirm the
order of the agency unless it shall find that any of the following are present:

1. The order Is not In accordance with the law.
2. The order Is In violation of the constitutional rights of the appellant.

3. Provislons of this chupter have not been complied with In the proceedings
before the agenocy.

ghe {ules or procedure of the agency have not afforded the appellant a fair
earing.

The findings of fact made by the agency are not supporled by a
preponderance of the evidence.

The conclusions of law and order ¢! the agency are not supported by Iis
findings of fact,

It the order of the agency Is not affirmed by the court, it shall be modified or reversed,
and the case shall be remanded to the agency for disposition in accordance with the

order of the ¢ourt.

BECTION 4. AMENDMENT, Subsection 1 of section 28-34-01 of the 1899
Lupplement to the North Dakota Century Code is amended and reenacted &s follows:

1. The notice of appeal must be filed with the clerk of the court within thirty

days afiar the decision of the local governing body.The notice of
| : A copy of the notice

r
of appeal must be served on the local governing body in the manner
provided by rule 4 of the North Dakota Rules of Civil Procedure.”

Renumber accordingly

(2) DESK, (3) COMM HR-28-2579
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2001 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO., 1455
Senate Judiciary Committee

O Conference Committee

Hearing Date March 14th, 2001

Tape Number Side A Meter #
I 19.8-end

2 X 0-end

Muel 2} t e I/.3~¢d70~Q.(
Committee Clerk Signature

Minutes: Senator Traynor, opened the hearing on HB 1455,

Rep. Koppelman, district 13, sponsor of the bill, Was amended in the house. Decision are
binding upon the public but not on the agency. Actual process fulls short of the standard. I think
the Attorney General is going to offer an amendment. Urge your favorable consideration,
Senator Traynor, what does your bill do?

Rep. Klemin, appeared in favor of the bill, Only going to talk about section 3 and 4,

Senator Nelson, define "De Novo'" review.

Rep. Klemin, (explaing), Section 3 sets out 6 items that must be reviewed, De Novo review is

‘a Jegal standard. Provided with testimony. This bill provides fro something more than we are

doing now.

Allen Hoberg, Office Ditector of Administrative Hearings, supports the original bill, (testimony

attached)

Senator Traynor, what {s your definition of de-novo review?




Page 2

Senate Judiciary Committee
Bill/Resolution Number 1455
Hearing Date March 14th, 2001

Allen Hoberg, (explains his interpretation). Looking at it with a new fresh look.
Senator Bercier, why would it ot go on the record?
Allen Hoberg, [ don't think so.

Senator Bercier, legally by law it would go on record.

Allen Hoberg, district court can only look at the record.

Senator Bercier, someone clarify my question.

Leslie Oliver, (testimony attached) appeared in favor of the bill,

Benny Graff, District Judge, appeared in opposition to the bill. The proposed amendments
changes the guts of this bill. I am speaking on the effect this bill would have on me as a district
judge. I think with language the way it is, I would need 1 more judge in my district. Legislature
has reduced the judiciary in ND. [ have lost judges, but with this bill it is going to add to the
workload and 1 have less people. Every time there is an appeal to me it means a trial.

Senator Nelson, the fiscal note says it has no impact.

Benny Graff, I doubt that we would get an extra judge.

Discussion.

Allen Hoberg, addressed the fiscal note, I had no ideal when I did fiscal note. [ would be
guessing and it is difficult to put numbers on it,

Bob Harns, council for Governor Hoeven, the Governor's stand is to do not pass. Cost of
litigation will increase, The bill turns the process on it head, Expands district of decision
making process in the executive branch by having some exempt agencies, Does not serve public
interest well. Governor feels the bill is not appropriate. Does feel it is contrary to Federal Law.
This bill does not deal with the rate setting process the Long Term Care Association is looking

for. As written, Governor Hoeven requests a Do Not Pass.




Page 3

Senate Judiciary Committee
Bill/Resolution Number 1455
Hearing Date March 14th, 2001

Senator Trenbeath, how will they differ?

Bob Harns, differs in several aspects, Litigants will have experts, that is why agencies are
concerned

John Olson, (testimony attached) special assistant attorney for the Board of Medical Examiners,
The ND Board of Medical Examiners oppose this bill.

Christine Hogan, (testimony attached) Executive Director of the State Bar Association, testified
that the State Bar Association opposes the "De Novo" concept.

Senator Trenbeath, almost entirely in agreement. Why is state bar taking the stand they ave,
Christine Hogan, not opposed to recommending changes, Bar association would not be
opposed to a study.

Senator Traynor, does the Bar Association raise matter by Bob Harns,

Brent Elison, (testimony attached) representing ND Workers Comp, appeared in opposition to
sections 3 and 4 of engrossed HB 1455, Workers comp adopted a neutral position on the original
bill,

Senator Lyson, agency cannot a‘ppeal?

Brent Elison, can't answer.

Doug Barr, of the Attorney Generals office appeared with amendments to the bill. There is a
decision by the '79 supreme court raising concerns of a de novo review,

I disagree with Rep, Klemin’ testimony. The attorney general recommends a do not pass the way
the bill is written,

Senator Watne, I am not sure what page 4 line 27 item 8 is recommending.

Doug Barr, they have to explain why they rejected or modified the distreit judges decision,

Senator Watne, isn't the ALJ decision final?




Page 4

Senate Judiciary Committee
Bill/Resolution Number 1455
Hearing Date March 14th, 2001

Doug Barr, this amendment changes it.
Senator Nelson, why not just hill the bill.

End of side a tape 2

Hlone Jeffcoat-Sacco, public social committee appeared in opposition to the "de novo review"

portion of the bill regarding agency appeals.

Don Rouse, (testimony attached) legal council for State Tax Committee, appeared in opposition
to the bill,

Senator Traynor, if section 3 and 4 are removed you still oppose?

Don Rouse, yes, we do. Countless areas have upheld this philosophy.

Senator Trenbeath, how does the bill in original form affect tax dept.?

Don Rouse, the original bill does not allow us to operate properly.

Rep. Koppelman, provided a suggested amendment,

Rep. Klemin, suggested something between., More discussion on "de novo review" should try to
disclose dissatisfaction if possible.

Senator Traynor, have you reviewed the Koppelman amendments?

Rep. Klemin, no 1 have not, I have reviewed the Attorney Generals amendments,

Senator Watne, I have not seen the amendment,

Senator Traynor, closed the hearing on HB 1455,

SENATOR NELSON MOTIONED TO MOVE ATTCGRNEY GENERAL’S
AMENDMENTS, SECONDED BY SENATOR LYSON. VOTE INDICATED 7 YEAS, 0
NAYS AND 0 ABSENT AND NOT VOTING. SENATOR TRENBEATH MOTIONED
TO PASS AMENDMENTS PROPOSED BY THE TAX COMMISSIONER, SECONDED
BY SENATOR WATNE. VOTE INDICATED 7 YEAS, 0 NAYS AND 0 ABSENT AND




Page S

Senate Judiciary Committee
Bill/Resofution Number 1455
Hearing Date March 14th, 2001

NOT VOTING. SENATOR WATNE MOTIONED TO DO PASS, SECONDED BY

SENATOR BERCIER. YOTE INDICATED 7 YEAS, 0 NAYS AND 0 ABSENT AND

NOT VOTING. SENATOR TRENBEATH VOLUNTEERED TO CARRY THE BILL.




Proposed by
Attorney General Wayne Stenehjem

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL 1465

Page 1, line 2, remove "subsection 1 of section 28-34-01," and remove the
second "section”

Page 1, line 4, remove "and appeals from decisions of local”

Page 1, line 5, remave "governing bodies"

Page 1, line 15, remove ", and the provisions of subsection 5 do hot apply"

Page 4, line 12, remove "notice of appeal may Include a request for de hovo
review by the district court. |f"

Page 4, line 13, remove "there Is no request for de novo review, a"

Page 4, after line 27, insert:

7. The findings of fact made by the agency do not sufficiently address
the evidence presented to the agency by the appellant.

8. The conclusions of law and order of the agency do not sufficiently
explain the agency's ratlonale for not adopting any contrary
recommendations by a hearing officer or an administrative law

judge.

Page 4, remove lines 30 and 31

Page 5, rernove lines 1 through 5

Page 5, line 31, overstrike "An agency may Irequest"

Page 6, overstrike lines 1 and 2

Page 6, remove lines 3 through 18

Renumber accordingly




10522.0202 Adopted by the Judiciary Committee
Title.0300 March 21, 2001

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1455

Page 1, line 2, remove "subsection 1 of section 28-34-01," and remove the second "section”
Page 1, line 4, remove "and appeals from decisions of local”

Page 1, line 5, remove “governing bodies”

Page 1, line 15, remove ", and the provisions of subsection 5 do not apply"

Page 4, line 12, remove "n f I in¢lu uest for de novo review by the
district court. If*

Page 4, line 13, remove "there is no request for de novo review, a"

Prge 4, after line 27, insert:

“Z. The findings of fact made by the agency do not sufficiently address the
evidence presented to the agency by the appellant.

8. The conclusions of law and order of the agency da rot sufficiently explain
the agency's rationale for not adopting any contrary recommendations by a

heatring officer or an administrative law judge.

Page 4, remove lines 30 and 31

Page 5, remove lines 1 through &
Page 5, line 14, after the third comma Insert "the tax commissioner,”
Page 5, line 31, overstrike "An agency may request”

Page 8, overstrike lines 1 and 2
Page 6, remove lines 3 through 18
Page 6, line 19, replace "4" with "3"
Page 6, line 22, replace “§" with "4”

Page 7, line 1, replace "§" with *5"
Page 7, line 5, replace "2" with 8"
Renumber accordingly




Date: 3/‘”/"{,
Rofl Call Vote #: 4

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. )43

Senate _Judicisry ‘ Committee

D Subcommittee on _

or
D Conference Committee

L'egislative Council Amendment Number

Action Taken '@/ﬁcut MM‘F éMefﬁl‘.‘» AMQJM&&b

Motion Made By ZL/%A g;conded 27 cen

S

Senstors No Senators Yes
Traynor, J. Choirman , Bercier, D. <
Watne, D. Vice Chairman Nelson, C.
Dever, D,
L S.
Trenbeath, T.

Total (Yes)

Absent

Floor Assignment
If the vote is on an amendment, briefly indicste intent:




10522.tax1 Prepared by the Office of State Tax
Title. Commissloner
March 21, 2001

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1455

Page 5, line 14, after "Dakota," Insert "the tax commissionet.”

Renumber accordingly

Page No, 1 10622.tax1




Date: 3/11/0‘_
Roll Call Vote #; 2

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. 1455

Senate Judiciary ‘ Commiittee

D Subcommittee on
- or
Conference Committee

iy

Legislative Counci! Amendment Number

Motion Made By 7-“ on L“ ﬂ geconded [J‘ the
y

Senstors Yes | No Senstors Yes | No
Traynor, J. Chairman . Bercier, D, X
Watne, D. Vice Chairman -} Nelson, C.

Dever, D,

Lyson, S. . X
Trenbe,"_thg T. K

o

Towl  (Yes) F N O
Absent O

Floor Assignment

If the vote is on an amendment, briefly indicate intent:

Action Taken Pass AMc’MuJ';_an»Seol L?L'T;k' Gommisaiee)




pue: 321/

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES'
BILL/RESOLUTION NO. )¢/ §$

Senate _Judiciary Committee

E] Subcommiittee on
or
D Conference Committee

Legislative Council Amendment Number

Action Taken ] /4

Motion Made By L)‘ 2( ”~ geconded & .ol
y =

Senators H No Senstors
Traynor, J. Chairman - Bercier, D.
Watne, D. Vice Chairman | Nelson, C.
Dever, D.
Lyson, S.
Trenbeath, T.

Toal  (Yes). .

Absent (oo

Floor Assignment 77‘“ gu ¢4

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: SR-50-6368
March 22, 2001 9:18 a.m. Carrier: Trenbeath
: Insert LC: 10522,0202 Title: .0360

REPORT OF STANDING COMMITTEE
HB 1455, as engrossed: Judiciary Committee (Sen. Traynor, Chairman) recommends
AMENDMENTS AS FOLLOWE and when so amended, recommends DO PASS
(7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1455 was placed
on the Sixth order on the calendar.

Page 1, line 2, remove "subsection 1 of seclion 28-34-01," and remove the second "section”

Page 1, line 4, remove "and appeals from decisions of local”

Page 1, line 5, remove "governing bodies™

Page 1, line 15, remove ", and the provislons of subsection 5 do not apply”

Page 4, line 12, remove "notice of apreql_ may_include a request for de novo review by the
district court, (f*

Page 4, line 13, remove "thers is no request for de novo review, a"

Page 4, after line 27, insert:

"7.  The findings of fact made by the agency do not sufficle ddress the
evidence presented to the agancy ky the appellant,

8. Ine concluslons of law and order of the agency do not sufficlently explain
ency's rationale for not adopting any ggngrg;y recommendations by a

hear ng officer or an administrative law judge."
Page 4, remove lines 30 and 31

Page 5, remove lines 1 through 5

Page 5, line 14, after the third comma Insert "tha tax commissioner.”
Page 5, line 31, overstrike "An agency may request"

Page 6, overstrlke lines 1 and 2

Page 6, remove lines 3 through 18

Page 6, line 19, replace "4" with "3"
Page 6, line 22, replace 5" with *4"

Page 7, line 1, replace "8" with "5"

Page 7, line 5, replace "7" with "g"

Renumber accordingly

{2) DESK, (3) COMM Page No. 1 8R.60-6368
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2001 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO, HB 1455-conference
House Judiclary Committee
QO Conference Committee

Hearing Date 04-06-01

Tape Number Meter #
TAPE 1l 01 to 3931

Committee Clerk Slgnature

Mirnutes: Chalyman DeKrey called the conference committee to order on HB 1455, The clerk will
call the roll, Do you want to tell us what your amendments do.

Senator Trenbeath: We took out de nove review and in doing so took out tt. - sections that would
relate that to local government proceedings also. Sub section five wouki come out of there also,
Chairman DeKrey: We have no problem with taking out the de iove review, but you also made
it so the administrative judges decision is not final,

Senator Trenbeath: That is right, the administrative judges decision is as final as it ever was, On
appeal it can be reversed or resided for two additional reasons, that were added in seven and
eight,

Senator Traynor: Those were suggested by the Attorney General.

Chairman DeKrey: The group that had the greatest problem with the admipistrative law judges |

decision not being final was the long term care association, So would they tell us if they still have

a problem with the bill with the Senate amendments.




Page 2
House Judiclary Commilttce
Bill/Resolution Number HB 1455

Hearing Date 04.06-01

. Shelly Peterson: the bill as amended, {sn't as good as we would like it. The agency still has the
authority to change it, and that [s the frustration with the bill. We were hoping for in this
legislation Is for the abllity for the Judge ruling not be recommended but would be final,
Senator Trenbeath: | think that all that we did, is make s 8o the agency was not going to follow
the recommendatlon of the judge, they would have to state a reason. That reason would be
appealable,
Chairman DeKrey: Appealable to whom,
Senator Watne: To district court,
Chalrman DeKrey: I guess this bill is as strong as we can pass at this time,

Shelly Peterson: I agree with you, it is better.
Rep Eckre: Is that the same concern of the medical board,

. John Olson: We are comfortable with the Senate amendments.
Chairman DeKrey: Have you seen the Koppelman amendments, Sandi Tabor, do you want to tell

us what you think.

Sandi Tabor: This addresses concerns more of agencies, but I think what we did is better,

John Olson: This still tries to direct the finality to the administrative law judge, to the exclusion
of the administrative agency.

Chairman DeKreyv: The Senate objection to the bill was the finality.

Senator Traynor: We had a memo from the Attorney General, this bill didn’t apply to the long
term care people.

Senator Watne:l believe that the long term care people are under federal ruling and they could

loose money unless they have control,




Page 3

House Judiclary Committee
Bill/Resolution Number HB 1455
Hearing Date 04-06-01

Rep Dovlln: The Koppelman amendments is o compromise between both, It restores the orlginal
form providing the finality and also retains the Senate amendments, He spoke to the
Administrative Rules process and why he had his positlon,

Senator Traynor: If we adopt this amendment, what happens,

John Qlson: If you have this finallty In the decision making process for the administrative law
Judge, the board of medical examiners most likely will not use the judge for decision making

process, They will not let go of their responsibility in terms of disciplining physicians or

reviewing license applications for physicians, They will not let go of their duty that they have to

make the fInal decislon,

Senator Traynor:John would you make a comment on four and five of the amendments,

John Qlson: Number four is iﬁ]ecting finality and it is inviting subjective review.number five, the
agency may or may not suppott the decision, unless they state a reason,

Senator Trenbeath: | see thousands of dollars being spent in court with this amendment,

Senator Traynor: We were told by the Attorney General that this is case law now.

Doug Bar: office of the Attorney General.l would like to make three points. First of all it is the
long term care association that is really concerned about this; Yet the exception that is being
proposed would exclude them from the benefit of the law. Second, we failing to recognize the
purpose of administrative agencies. At the review, there is the right of appeal.

Chairman DeKrey: Do they appeal on the facts or that what wasn’t done right.
~ Doug Barr: He gives his explanation.
Chairman DeKrey:Asks the question again.




Page 4

House Judlclary Committee
Bill/Resolution Number HI3 1455
Hearing Date 04-06-01

Roug Barr: Both, final point, the amendments purpose {s in conflict with other portions of the
law,

Rep Koppelman: | have two point, one s that it Is a good thing that we have talked about the
issues, and secondly I would like to see my amendment adopted, but should an agency be able to
rule on ltself, There are other amendments drawn up by Allen Holberg, maybe we need 1o talk to
him,

Chairman DReKrey: My question 1s, can you live with this or should we put the amendments back
on and the Senate will kill the bill,

Rep Koppelman: I think a third option, what is In the Senate version of the bill Is current law.
Senator Watne: The amendments are the same until we reach the line referring to the tax
commissioner, why do you object to that and then why in this other part you put in appeal.

Rep Koppelman: The basic difference is that the Senato got rid of the finality of the
administrative process, which was the original intent of the bill, You also got rid of the de nove
review and that | agree with, The tax commissioner issue, I talked with Legislative Council was
befuddled with the testimony, many of our state officials are constitutional offices, but nothing in
the law says that they are immune to the processes of law. | recommend that we take a look at Mr
Holberg’s amendments, it is something to improve the process.

Chairman DeKrey: Long term care people said it was better than what they have now.

Rep Koppelman: It is better,

Senator Trenbeath: Senate amendments go a long way to helping that, This allows the judges to

look at the facts. I do not like the finality finding, the agencies do not favor this nor does the

Attorney General,
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Chalrman DeKrey: | agree, we got a bite out of the apple, maybe we had better agree,

Rep Devlin: we still have not accomplished much, He then makes a statement about the

procedure with an oxample,

Senator Trenbeath: | understand,

Chalrman DeKrey: | would have someone made 8 motion,

Rep Devlin: I move that we adopt the Koppelman amendments,

Senator Watne: Second.

Chairman DeKrey: Clerk will call the roll to adopt the Koppelman amendments 10522.0203,
Senator Trenbeath: The Senate would have to recede from their amendments, would have to be a
part of the motion,

Senator Watne: We would have to take a look at page six line 3 through 18, Koppelman did not
have them in there.

DISCUSSION

Chairman DeKrey: The clerk will take the roll on motion, The Senate will recede from their
amendments and adopt the Koppelman amendments, The motion fails with a vote of 2 YES, 4
NO. We have the bill before us, are there any further motions.

Rep Koppelman: I would suggest that if you do decide to go with the Senate amendments that

. you would further amendment and still delete the tax commissioner.

Chairman DeKrey: My question is this, the state tax commissioner deals with a lot of peoples

personal financial records and if we bring it into the administrative process does that open those

people’s records up to public record.

Rep Koppelman: Nothing would change.
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Chalrman DeKrey: 1 want to hear from the attorneys.
Ren Koppelman: If what has been sald Is true, and all the Senate amendment does is to codify

what s currently present in case law, and If the tax commissloner Is using the process now
without much objectlon and it works for them, 1o remove them from the requirement to use the

process, then the change is that we move the tax commissioner from the administrative hearing

process,

Senator Traynor: Aro these the Holberg amendments,

Doug Barr: I was at the committee hearing where the tax testified, and as 1 understand it, they

don't care if they aré not excluded if the ELJ is final,

DISCUSSION

Senator Trenbeath:I will move that Senate recede from its amendments and further amend with
the Senate amendments 10522,0202 with the exemption procedure of the tax commissioner.
Rep Eckre: Second.,

Chairman DeKrey: It has been moved and seconded, you heard the motion, any further
discussion,

DISCUSSION

Chairman DeKrey: The clerk will call the roll on the motion on HB 1455, The motion passes

with 5 YES and 1 NO.
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. CONFERENCE COMMITYEE ~ AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1466 Jup 04~06-01

That the Senate recede from Its amendments ag {)rlnted on pages 1099 and 1100 of the House
Journal and page 911 of the Senate Journal and that Engrogsed House Bill No, 1455 be

amended as follows:
Page 1, line 2, remove "subsection 1 of section 28-34-01," and remove the second "sectlon

Page 1, line 4, remove "and appeals from declslons of local”

Page 1, line 6, remove "governing bodies"

Page 1, line 16, remove ", and the provisions of subsection 5 do not apply”

Page 4, line 12, remave "notice
district court, If”

Page 4, line 13, remove "there is no request for de novo review, a"

Page 4, after line 27, insert:

”Z‘ - - - -], -
. 8, The concluslons of law and order of
the agency's rationale for not adopting any contrary recommendations by a
hearing officer or an administrative law judge.”

Page 4, remove lines 30 and 31

Page 5, remove lines 1 through 5

Page 5, line 31, overstrike "An agency may request”

Page 6, overstrike lines 1 and 2
Page 6, remove lines 3 through 18
Page 6, line 19, replace "4" with "3"
Page 6, line 22, replace "§" with "4"

Page 7, line 1, replace "6" with "5"
Page 7, line 5, replace "7" with "g"
Renumber accordingly
Page No. 1 10522.0204
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REPORT OF CONFERENCE COMMITTEE (420) Module No: SR-61-8082
April 6, 2001 4:18 p.m.
insert LC: 10522.0204

REPORT OF CONFERENCE COMMITTEE
HB 1486, as engrossed: Your conference committee (Sens. Trenbeath, Traynor, Watne and
Reps. DeKrey, Devlin, Eckre) recommends that the SENATE RECEDE from the
Senate amendments on HJ pages 1098-1100, adopt further amendmente as follows,
and place HB 1466 on the Seventh order:

That the Senate recede from lls amendments as printed on pages 1099 and 1100 of the
House Journal and page 811 of the Senate Journal and that Engrossed House Bill No, 1486
be amended as follows:

Page 1, line 2, remove "subsection 1 of section 28-34-01," and remove the second "section”
Page 1, iine 4, remove "and appeals from declslons of local”

Page 1, line &, remove "governing bodies"

Page 1, line 16, remove ", and the provislons of subsection 6 do not apply”
Page 4, line 12, remove "notice of appeal may Include a request for de novo review by the
district court, If*

Page 4, line 13, remove "there Is no request for de novo review, 8"

Page 4, after line 27, Insert:
‘L

8. The conclusions of law and order of th 0 | lal

he agency's rationale for not adopting any contrary r

hearing officer or an administrative law judge,

Page 4, remove lines 30 and 31

Page 5, remove lines 1 through §

Page 5, line 31, overstrike "An agency may request”
Page 6, oversirike lines 1 and 2

Page 6, remove lines 3 through 18

Page 6, line 19, replace "4" with "3"

Page 6, line 22, replace "§" with "4"

Page 7, line 1, replace "6" with "5"

Page 7, line 5, replace "7" with "6"

Renumber accordingly

Engrossed HB 1456 was placed on the Seventh order of business on the calendar,

(2) DESK, (2) COMM Page No. 1 SR-61-8082




o T o sl -

l
| * REPORT OF CONFERENCE COMMITTEE
‘. (ACCEDE/RECEDE) - 420 07398

SNRUNEEERSEEr INEERUNECEERANNSNENNENAND

A asabb g chthiicsad

.(9”1 Number) ﬁ'_B '/‘Z-ff (, as (re)engrossed):
Your Conference Committee

For the Senate! For the House:

(] reconmends that the (SENATE/HOUSE) (ACCEDE to) cﬁ\m

1207724 738/73% $734/M720 l?iJIl?!b

3 thc@ﬂouso) amendments on (E7HJ) page(s)
(3 and prace &B—ﬂ/ﬁn the Seventh order,

"

m ,  adopt (further) amendments as follows, and place

__dﬁ_’ﬂ_ on the Seventh order:

’ having been unable to agres, recommends that the committee be discharged
and & new committee be appointed. $90/518

((?o)gngrosscd) # Q'/‘/fgwu placed on the Seventh order of business on the
calendar,

BRI R N I N R RS S R R S R N S e T S R R E RS R RE RS RS ESSaEs RSN

oate: 04 1 0610/

CARRIER:
.C NO. B . of amendment
LC Nd. . of engrossment

Emergency clause added or deleted
Statement of purpose of amendment

RN N S R R N R I R S R R T R S S T R R R RS SR E RS aSIEzsRsazsEcesEsa

(1) LC (2) LC‘(3) DESK (4) COMM,

5
i
i .
% .
! 1 " 1}

M e L

i




2001 TESTIMONY
HB 1455

e T et e et

e e e B e M R e T e A g i e S b
P = RN e Y e i e R O g A B ST




OFFICE OF ADMINISTRATIVE HEARINGS

STATE OF NORTH DAKOTA
1707 Yiorth 9th Street
Bismarck, Noith Dakota 5850)-1882

Allen C, Hoberg 701-328-3260
FAX 701.328.3254

Director
MEMORANDUM
TO: Fifty-seventh Legislative Assembly
State of North Dakota
House Judiciary Committee
FROM: Allen C. Hoberg, Director
Office of Administrative Hearings
RE: House Bill No, 1465
DATE: February 6, 2001
. The Office of Administrative Hearings did not seek to have this bill introduced.

However, the matter of final decision-making authority by ALJs has been a
subjeot of conversation and study on a national level lately, and it has recently
been a subject of conversation and study with OAH's statutory advisory body, the
‘State Advisory Council for Administrative Hearings, though the SAC has taken no
position on it. | believe that this is a conceptually sound bill. But, you are
probably going to hear some good arguments for and against this bill. However,
this bill Is not about the need to have a central panel for administrative hearings;

it Is about whether North Dakota’s Central Panel, OAH, should operate

differently.
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The Office of Adminisirative Hearings appears today in support of this blll today
for three reasons. (1) this bill goes one step further down the road toward
fairness In all administrative hearings; (2) it should not cost state agencies,
Including the office of adminisirative hearings, any additional monies to
implement, and it may result in time and monetary savings for OAH and the
agencles it serves; and (3) it avoids the need for the agency head to consult with
attorneys and others about a decislon, after a recommended decislon ig Issued

but prior to the issuance of a final decislon,

OAH ourrently does issue final decisions for many state agencies, both for
agencies within its mandatory jurisdiction and for agencies that voluntarily use its
hearing officer services, OAH already issues final decisions for all Veterans
Preference hearings, for all state employee grievance or j~b discipline hearings,
for all DPI- due process special education hearings, for all Bank of North Dakota
Student Loan nearings, and for many other agency hearings when the agency
head chooses to have OAH issue a final decision. All other decislons issued by
OAH administrative law judges are recommended decisions for which the agency
head Issues the final decision, The agency head may accept, reject, or modify
the ALJ's recommended decision. Under N.D.C.C. ch, 28-32, the only other

option currently available to agencies that use OAH, besides the recommended
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decision/final decision format, is for the agency to request that the OAH ALJ

DTDe

serve only as procedural hearing officer. If this option is used, the agency head
must actually be present at the hearing. The hearing officer conducts the hearing

but the agency head issues the final (the only) decision.

This bill requires all state agencies under the mandatory jurisdiction of OAH to

request that OAH conduct the hearing and issue a final decision. However, it

retains the option for boards and commissions to use a procedural hearing

‘ officer, Boards and commissions may not request a recommended decision from
an OAH ALJ. No one under OAH's jurisdiction may any longer request that the

' designated OAH ALJ Issue a recommended decision. However, every agency

under OAH jurisdiction would have the right to appeal the final order issued by

the ALJ to the courts,

- This blil Is In line with a recent trend developing nationwide to have independent
z hearing officers conduct the hearing and issue a final, rather than a
d recommended, decision, In South Carolina OAH ALJs now issue final decisions
; for all cases under OAH jurisdiction. Agencles may appeal the decision to the
§ court system If they do not agree with it. The only exceptlon in South Carolina s
%ﬁ . that in decisions for boards and commissions a party may appeal to the board or
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commission before appealing to the courts, but it is an appeal of a final decision
to the board or commission, not a review of a recommended decision. South
Carolina's OAH has very broad jurisdiction over state agency administrative

heatings.

In Maryland about 85% of the OAH AlLJ's decisions for agencies are final
decisions, {The Maryland OAH Issues final decisions for Budget & Management,
State Personnel, Department of Education, Gaming hearings, Health and Mental
Hygiene Department hearings, Public Information Act hearings, Natural
Resources Department hearings, Motor Vehicle Administration hearings (drivers
ficense, suspension, etc.), Insurance Administration hearings, Correctional
Department hearings (e.g., inmate grievance), Human Resources Department
(human services) hearings, and Housing & Community Development Department

heearings.] -Maryland's OAH has very broad jurisdiction over state administrative

hearings.

In Oregon about 80% of the OAH ALJ decisions are final decisions. [The

ptincipal subject matters for the Oregon OAH issuing final decislons are

unemployment insurance cases, implied consent (drunken driving cases), and




Fifty-seventh Legislative Assembly

State of North Dakota

House Judiciary Committee

February 5, 2001

Page §

soclal services (human services) cases.] Oregon’s OAH has very broad

jurisdiction over state agency administrative hearings.

In Minnesota OAH ALJs issue final declsions only for a portion of its agency
caseload. - [The Minnesota OAH issues final decisions for all Workers
Compensation Bureau hearings, human rights claims, local government
boundary/incorporation disputes, and for sex offender community notification
classification' appeals.) Minnesota is also a state with fairly broad jurisdiction
over state agency administrative hearings. But, for most cases, OAH ALJs still

issues recommended decisions.

In Washington OAH ALJs issue final decisions only for a small portion of the
agencles” caseload. [The Washington OAH Issues final decisions for Department
of Labor-& .Industries (contractor registration hearings), Department of Social &
Health :Services (juvenile parole revocation hearings), Human Rights
Commission..(employment discrimination hearings), Superintendent of Public

Instruction-.(speclal education, teacher certification, student transfer, bus driver,

and. food.:program hearings), and Washington State Patrol (drug forfeliure

hearings).) Washington's OAH also has fairly broad jurisdiction over state
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agency administrative hearings. But, for most cases, Washington’s OAH AlLJs

still issues recommended decisions.

California’s OAH is the nation's oldest, but its jurisdiction is extremely small. Most
state agencies are outslde of its jurisdiction. For agencies in its jurisdiction, the
California OAH issues only about 10% final decisions. [The biggest client agency

for which it issues only final decisions is the Department of Developmental

Disabilities.)

Massachusetts' Division of Administrative Law is also a central panet with limited

jurisdiction.: . However, within its jurlsdiction it Issues final decislons for some

agencles. [The Massachusetts DAL Issues final decisions for nursing home and

.« medical service provider rate hearings, hearings on payments to special needs

schools, hearings on construction contract disputes, hearings on transfers of the
mentally -retarded, hearings on veteran's benefits, and hearings on disputes
- about the-prevalling wage.] However, by law, even when DAL ALJs issue a
racommended decision, the agency must give “deference” to the findings of fact
in the decision of the ALJ when reviewing it for a final decision, and must give
“substantial deference” to findings of fact of the ALJ when they are based upon

credibliity determinations,
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The South Dakota OAH is also a central panel with limited jurisdiction. [t has
final decision-making authority only for property tax appeal hearings. In all other

hearings under its jurisdiction it issues recommended decisions.

In North Carolina, all the decisions of OAH ALJs are recommended decisions,
but a statute provides specific, strict guidelines for agency review of

recommended decisions. See 1999 N.C. House Blll No. 968.

In the remainder of the states having central panels like North Dakota's OAH,
OAH ALJs primatrily issue recommended decisions and the agency head issues
the final decislon. As of December 1, 2000, 26 states have central panels.
Some of these states, as in North Dakota, give the option to the agency head to

ask for a final decision on a case-by case basis.

Currently, when an OAH ALJ Issues a recommended dacision on an agency
matter and the agenoy head is required to issue a final decision, the agency head
may seek the advice of a “staff assistant,” usually program staff, agency
attorneys, or other agency personnel, before making a final decision, It is

forbidden by law for the agency head to talk to the ALJ or to the parties, or to the
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attorney who handled the matter at hearing for the agency, unless the agency
head holds a session where all the parties can again be heard before final
decision is made. See N.D.C.C. § 28-32-12.1 which forbids ex parte contacts.
Under this bill, if OAH ALJs issued a final decision, obviously the agency head
would not have to issue a final decislon. If the agency were a party in the
hearing, the agency would then only have to decide whether to appeal the ALJ's
decision to the courts. In these discussions the agency attorney who handled the
hearing could consult with the agency head. There should less involvement of
agency personnel if an ALJ Issues a final decision because the agency head
does not have to issue any more final decisions and it will only be those

declsions adverse to the agency with which the agency head and others will have

to concern themselves regarding the question of appeal.

It will not involve &iny more time or effort for an OAH ALJ to issue a final decision

as opposed to a recommended declision. The process is the same.

The agency will still be officlally responsible for notifying the parties about the

final decision and for maintaining the record and sending it to the courts if there is

an appeal because it is still an agency matter, but the actual notification of the
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parties about the final decision can be accomplished by the ALJ when the final

decision is issued.

The most important element of final decision making Is the question of fairness.
With the passage of this bill all the parties, including the agency when it is a
party, will be on the same level. All must abide by the decision of the ALJ and
each will only have the right to challenge the decision on appeal to the courts.
The agency would no longer be able to disagree with the ALJ, state its reasons
for disagreeing, and then issue different findings of fact and different conclusions
of law in a final decision which either modifies or rejects the ALJ's decision. The
other parties in a hearing do not have this option. The argument is that the

agencles should not have it either.

Of course, agencies would still retain statutory and rulemaking authority. With
the final decision-making authority, fact-finding would be the complete province
of the ALJ. However, final decision-making authority would still be substantially

influenced by statutes and rules, as well as prior case law from the courts,

For all these reasons, OAH belleves that this Is a sound bill. It Is another step

toward complete fairness in administrative hearings.
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Testimony on HB 1455
House Judiciary Committee
February 5, 2001

Chairman DeKrey and members of the House Judiciary Committee, thank you for the
opportunity to testify on HB 1455. My name is Shelly Peterson, President of the North
Dakota Long Term Care Association. 1 am here today on behalf of our members, nursing
facilities, basic care facilities and assisted living facilities,

I am here today in support of HB 1455 and respectively request a “DO PASS.”

Nursing facilities in North Dakota operate in accordance with laws and regulations
administered by state agencies. Facilities with residents receiving medicaid benefits (all of
them) are subject to ratesetting by the Department of Human Services. Ratesetting rules are
promulgated by the department and published in the Administrative Code. The department
interprets these rules, and establishes reimbursement rates for all nursing facilities. The rates
established by the department apply to all residents, regardless of the resident's medicaid

status,

A facility may formally disagree with the raies established by the department, by asking the
department to reconsider its rate determination. In nearly all cases, the department has

denied the request.

A facility may appeal the department's denial of reconsideration by submitting a notice of
appeal to the department. The department requests the designation of an administrative law
judge from the Office of Administrative Hearings.

The administrative law judge conducts a hearing, This Is the first opportunity a nursing
facility has to present "its side of the story" to an unbiased third party. At the hearing, the
department and the facility present evidence related to the manner in which the facility's rates
were established. Typically, administrative law judges do not understand the ratesetting
regulations, and have admitted, during a hearing, that the department's interpretation is
heavily relied upon, The administrative law judge considers the evidence and issues
recommended findings of fact, recommended conclusions of law and a recomtended order.
These recommendations are then given back to the department. The department is permitted
to amend or reject anything the judge has recommended. The final order after the hearing
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is issued by the department, not the administrative law judge. An administrative law judge's
recommendations which favor the facility can be overtumned by the department. The facility
is permitted to appeal to the district court and finally to the North Dakota Supreme Court.
These courts defer to the department's "expertise" in ratesetting matters, and give the
department's interpretation "appreciable deference". North Dakota Supreme Court cases are
published and available for review. In the last twenty years, a nursing facility has not
succeeded in a ratesetting challenge against the department.

Under the present law, North Dakota nursing facilities must challenge the department's
established rate through a process which weighs heavily against its success. Any challenge
by a facility requires time, energy and frequently, the cost for an attorney to represent the
facility. Nursing focilities have largely decided such efforts are futile. Valid and legitimate
disputes over rates have gone unchallenged and unheard because the system is fundamentally

unfair,

The North Dakota L.ong Term Care Association supports HB 1455, The changes proposed
by HB 1455 protect both parties in an administrative hearing. HB 1455 would require an
independent administrative law judge from the Office of Administrative Hearings to preside
over an administrative appeal and to issue a final order, HB 1455, if passed, would remove
the agency's unilateral authority to arbitrarily change or reject the decision made by the
administrative law judge. HB 1455 does not limit or impair the agency's authority in any
other sense. This bill allows both parties to an administrative appeal to present evidence in
a forum which is fundamentally fair and unbiased.

Thank you for your thoughtful consideration of HB 1455. Your support of HB 1455 is
appreciated. I would be happy to answer any questions you might have at this time,

Shelly Peterson, President

North Dakota Long Term Care Association
1900 North 11% Street

Bismarck, ND 58501

(701) 222-0660
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FROM: NORTH DAKOTA LONG TERM CARE ASSOCIATION
Shelly Peterson, President

RE: HB 1466

DATE: February 12, 2001

On February B, 2001, the House Judiciary Committee heard public testimony
on House Bill 14685, a bill to amend and reenact portions of the
Administrative Agencies Practice Act, North Dakota Century Code Chapter
28-32, and the Office of Administrative Agencies, North Dakota Century
Code Chapter 564-67. The North Dakota Long T~rm Care Association
(NDLTCA), by and through its President, Shelly Peterson, offered testimony
in favor of this bill. The North Dakota Department of Human Services
(NDDHS), by and through Attorney Melissa Hauer, Director of the Legal
Advisory Unit, offered testimony against this bill.

The members of NDLTCA are dedlcated to providing quality health care
services to residants of long term care facilities in North Dakota. In this
endeavor, NDLTCA works closely with NDDHS, NDLTCA and NDDHS have
enjoyed a collaborative working relationship, based upon mutual respect, for

Page 1 of 4
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many years. NDLTCA members believe HB 1465 will strengthen the
relationship with NDDHS, and offer the following comments for
consideration by this Committee:

1.

In the testimony offered by Attorney Hauer on behalf of NDDHS,
she stated the changes proposed in HB 1455 would create a
conflict with the federal medicaid statute 42 U.S.C. 81396
ala)(3). NDDHS administers the medicaid (medical assistance)
program. The federal medicaid statute requires NDDHS to offer
a “fair hearing before the State Agency to any individual whose
claim for medical assistance ... is denied”". The federal
regulations which implement this statute are found at 42 CFR
§431.200 et. seq.(“Subpart E"). The regulations require NDDHS
to maintain a hearing system for any person denied medical
assistance. 42 CFR §431.200. The process must include

a. A hearing before the [State] agency; or

b.  An evidentiary hearing at the local level, with a right

of appeal to a State agency hearing.

42 CFR §8435.205(b).

The federal regulations require “an impartial officer” to preside
over the hearing, and issue “recommendations or a decision."” 42

CFR §8§431.240, 431.244.

Nothing in the federal regulations, however, permits the agency
to amend or reject the recommendations or decision of the
impartial hearing officer. As you are aware, the Administrative
Agencies Practice Act requires an administrative agency to Issue
the final hearing order, but gives the agency the right to amend
or reject the impartial hearing officer's recommendations, NDCC
28-32-13. The claimant may ask the agency to reconsider its
order. NDCC 24-."-14,

Nothing In the federal medicald regulations precludes the process
proposed Iin section 1 of HB 14566,

The federal medicald statute cited by Attorney Hauer applies to

the fair hearing process due an Individual who has been denied
medical assistance benefits. The provisions of 42 U.8.C, §1396

Page 2 of 4
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a(a){3) do not apply to nursing facilities challenging final rates
established by the Medicaid agency, NDDHS. Shelly Peterson
testified about the complex process used by NDDHS to
determine reimbursement rates, which effectively establishes the
operating budget for each nursing facility in the state,
Ratesetting for nursing facilities is a hybrid process of Medicare

and Medicaid laws and regulations.

The appeals process for nursing facilities in the Medicaid
regulations is found in 42 CFR §431.163. The reference to
nursing facility appeals in the State Medicaid Plan cites this
section as well. As required by the federal regulations, “the
State must give the facility a full evidentiary hearing”. 42 CFR
§153. The “required elements” of this hearing process includes
the right “to appear before an impartial decision-maker” and the
right to “a written decision by the impartial decision-maker" after
the hearing is concluded. 42 CFR §431.164. Nothing in the
federal regulations require the medicaid agency to preside over
the hearing, nor permits the agency to reject a decision made by
“the impartial decision-maker”,

The appeals process for North Dakota nursing facilities is found
in Chapter 60-24.4, North Dakota Century Code, entitled
“Nursing Home Rates”, and follows the administrative hearing
procedures from the Administrative Agencies Practice Act.
NDCC §60-24.4-18. NDLTCA requests an amendment to HB
1455, Section 3, p. 4-5, to include a reference to administrative
hearings under NDCC §60-24.4. If this acceptable to this
Committee, a proposed amendment will be submitted,

NDLTCA believes HB 14656 complies with the appeal procedures
under both Medicare and Medicaid, and urges a do-pass
recommendation from this committee. The existing ratesetting
mechanism for nursing facilities removes from each facility the
tight to establish and implament its annual operating hudget.
This authority has been relinquished to the state Medicaid
agency - NDDHS, which is responsible for establishing, applying
and Interpreting the complex ratesetting mechanism. The checks

Page 3 of 4
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and balances between legislating this process and enforcing this
process do not exist or are disregarded.

The North Dakota Long Term Care Assnciation supports HB
1456, HB 14565, if passed, would remove some of the
unchecked authority the ratesetting mechanism imposes upon
NDDHS, and level the playing field in the administrative hearing

process.
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maker 1o refute the fInding of noncompliance on

which the adverse action was based:

(il)y To be represented by counsel or other
representative: und

() To be heard directly or through its repre-
sentative, to call wiinesses. and 1o present docu.
mentary evidence.

(2) A written decision by the impartial decision-
muoker, setting forth the reasons for the decision and
the evidence on which the decision is based.

(J}  Limits on scope of review: Clvil money penalty
vases. In clvll money penalty cuses—

(1) The State's tinding as to o NF's level of
noncompliance must be upheld unless it is clearly
¢rroneous: and

() The scope of review is ay set torth in
§ A88.4380(¢) of this chupler.

(Amended a1 $9 FR $6312 Nov 10, 1994, 61 FR A3244. June 24 1996,
A) FP 43931, Aug. 18, 1997, 64 TR WY July 1) 1999

§ 431.184  Informal reconsideration for FCFs/MR,

(0) It the State decides 1o provide the opportunity
for un evidentiary heuring required by § 431.133(a) only
atter the eitective date ol 3 denfal, or nonrenewal uf
participation, the Stote must offer the lacility un informal
reconsideration, to be vompleted belore the eftfective
date,

(b)  Writen notice 1o the facility of the denial.
termination or nonrenewal und the findings upon which
{t was based:

(¢) A reasonable opportunity fur the facility to
relute those findings in writing, and

{d) A written atfirmation or reversa) of the denial,

termination, or nonranewasl
(Amended at 59 FR 56233, Nov 10, 1994; 61 FR 12248, Jung 24, 1996)

Subpart E—Fair Hearings for Applicants and
Reciplents

SOURCE: 4 FR 17932, Mar. 19. 1979, unless otherwise noled
General Provisions

§ 431,200 Basis and purpose,

This subpart implements section 1902(a)(3) of the
Act, which requires that a State plan provide an opportu-
nity for a falr hearing to uny person whose claim for
ussistance s denied or not ucted upon promptly. This
subpart aiso prescribes procedures for un opportunity tor
hearing If the Medivald agency tnkes action to suspend,

(Matisew Bomder & Cono lowts

REQS: GENERAL REQUIREMENTS

§ 431.202

terminate. or reduce services. This subpan also imple-
ments sections 1819(N(I), 1919(N(3). and 192193
of the Act by providing an appeals process for individy.
als proposed to be transferred or discharged lrom skilled
nursing facilities and nursing lacilities and those ad.
versely offected by the preadmission screening und
annual resident review requirements of section 1919¢ei(7)
ol the Acl.

(7 FR £6%08. Nov 10. 99|

§ 431,201  Definitions,

For purposes of this subpart:

Action meuns a termination. suspension, or reduction
ol Medicaid eligiblity or covered servives. It Wlso muans
determinstions by skilled nursing facillties and nursing
tacilities to transier or discharge residents and adverse
determinations made by a State with regard 1o the
preadmission screening and annual resident review
requirements ol section 1919(ei7) of the Act,

Adverse determination means a determination made
in avcordance with sections [919(bINF) or
1919ten73B) of the Act that the individual Joes not
require the level of services provided by a nursing
tacility or that the individual Joes or Jdoes nof require
specialized services.

Date of action means the intended date on which
termination, suspension, reduction, transier or discharge
becomes eifective. it also means the dste of the determi-
nation made by a State with regard to the preadmission
screening und annual resident review requirements of
section 1919(eXT) of the Act.

De novo hearing means a hearing that starts over (rom
the beginning.

Evidentiary hearing means a hearing conducted so
that evidence may be presented.

Notice means a wrilten statement that meets the
requirements of § 431.210.

Request for a hearing means a clear expression by
the opplicant or recipient, or his authorized representa.
tive, that he ‘vants the oppornunity to present his case
to a reviewing authority,

(44 FR 17931, Mar. 29. 1979, a3 amendey wi $7 FR $6508, Nov. 10,
1991]

§ 431,202  State plan requirements.

A State plan must provide that the requirements of
§§ 431.205 through 431.246 of this subpart are met.

(R AT 200 Pub 21
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§ 431,208 Provision of heuring system,

(8) The Medicold agency must be responsible for
maintoining o hearing system thot meets the require-
ments of this subpart.

(by The State’s hearing system must provide fop—

(1) A hearing before the agency: or
()  An evidentiory hearing at the local level,
with a right ol appeul to u State agency heoring.
t¢) The agency may ofler local hearings in some
politicyl subdivisions und not in vthers.

(d)  The hearing sysiem must meet the due process
standards set forth in Goldbere v. Ketly, 397 U'S. 145
(1970), and any additional standurds specitied in this
subpurt.

§ 431,206 Informing appliconts und reciplents.

{a) The agency must issue und publicize its heuring
procedures.

(b) The ugency must, ut the time specitied in
paragraph (¢} of this section, inform e-ery applicani or
veciplent in writing—

(1) Of his right to a hearing:

(2)  Of the method by which he mav obtain a
hearing: and

(3) That he may represent himsell or use legal
counsel, a relative, a friend, or other spokesman.

(¢) The agency must provide the information re.
qiired in paragraph (b) of this section~ (1) At the time
that the indjvidunl applies for Medicaid:

{2) Al the time of any action atfecting his or her
¢laim;

{3) At the time a skilled nursing facility or a
nursing facility notitles a resident in accordance with

§ 483.12 of this chapter that he or she is to be

transferred or discharged: und

(4) At the time an individual receives an adverse
determination by the State with regord to the pread.
mission screening und annual resident review require-
ments of section 1919(¢)(7) of the Aut.

(44 FR 17932, Mar, 29, 1979, a3 amended al $7 FR 56108, Nov 0.
1992, 58 FR 13784, Apr. 24, 199))

Notice

§ 431.210 Content of notice.

A nolice required under § 431,206 {¢)2). tc) ). or
(c)(4) ol this subpart must vontain—

(Malibew Bemdar & Cir, Iny)
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@) A statement of whut action the State, skilled
nurstng tacility, or nursing facility inwnds 10 1ake,
(b)  The reasons for the intended action,
(¢)  The specitic regulations thal support. o the
change in Federal or State luw that reguires. the action.
() An explanution ot
(1) The individual's right (o request an ¢videnn:
ary hearing i one is available. or o Stae ageney
hearing: or
12y Inocases of an action based on g change n
Jaw. the circumstanges under which a heaning wil
be granted: und
el A explangnan of the ¢ircumsianves under
which Medicaid is continued it o heanng s requested,
CHFR IO Nae 2 (9T9 g amended a0 FF FR 800 N )
1992}

§ 431,211 Advunee notiee,

The State ue Tocal ageney must mail o netee at least
10 days belore the date of action, ¢xeept as permutied
under §3§ 43200 and 4310214 a1t cubpart

§ 430,213 Exceptions from advance nollee,

The agency may misl 3 nolice not fater (han the date
of action if--

() The agency has factaal intormation conlirming
the death of u recipient:

{by The agency receives a cluar weiten stalement
signed by a recipient thit--

(1) He no longer wishes services, or

{2 Gives infoemation that requires lWerminglion
or reduction of services and indicates that he under:
stands that this must be the result of supplving that
information:

(¢) The recipient hus been admutted to an isbitution
where he is incligible under the plan for turther services.

td)  The recipient’s whereabouts are unknown and
the post office returny agency marl Jdirected to him
indicating no forwurding address (See § 431 23 «d) ol
this subpart lor procedure if the recipient’s whereabouts
become known),

(¢)  The agency establishes the fact that the recipient
has been accepted for Medicaid services by another focal
jurlsdiction, State, lerritory, or commonwcilth,

() A change in the level of medical care is pre.
scribed by the recipient’s physiciun,

() The notive involves an adserse Jelermination

{Teat continued on page 28-171
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made with regard to the preadmission screening require.
ments of section 1919(ex(7) of the Act: or

(h) The date of action will occur in less than 10
days, in accordance with § 483.12(a)(5)(}{), which
provides exceplions to the 30 days notice requirements

of § 483.42(a)(3Xi)
(44 FR 17932, Mw. 29, 1979. as smended 31 $7 FR 56303, Nov 10.
(992, 58 FR 25784, Apr. 28. 1993

§ 431.214  Notice In cases of probable fraud,

The agency may shorten the period of advance notice
to 5 days before the date of action |f—

{4) The agency has focts indicating that action
should be taken because of probable froud by the
reclplent: and

(b) The facts have been verified. it possible,
throuph secondary sources,

Right to Hearing

§ 431,220 When & hearing is required.

(a) The agency must grant an opportunity for a
hearing to:

(1) Any applicant who requests it because his
claim for services is denled or is not acted upon with
reasonable promptness: and

(2} Any reciplent who requests it because he or
she believes the agency has taken an action
erroneously,

(3) Any resident who requests il because he or
she belleves u skilled nursing facility or nursing
facility has erroneously determined that he or she
must be transferred or discharged: and

(4) Any individual who requests it because he or
she believes the State has made an erroneous determi-
nation with regard to the preadmission and annual
resident review requirements of section 1919(e)(7)
of the Act,

(b) The agency need not grant a hearing If the sole
Issue is a Federal or State law requiring an automatic
change adversely affecting some or all recipients.
‘;?35" 17932, Mae, 29, 1979, as amended o1 57 FR 56308, Nov 30,

§ 431,221 Request for hearing.

(a) The agency may require that a request for a
hearing be in writing. ’
(b) The agency may not limit or interfere with the

(Mauhew Bendtr & Cu., i)

REQS: GENERAL REQUIREMENTS

§ 43230

applicont's or reclplent’s freedom 1o make a request for
o heaning.

fe) The agency may nssist the applicant or recipient
in submitting and processing his request.

(d} The agency must allow the applicant or recipi:
ent a reasonable time, not to ¢xceed 90 days Irom the
dute that notice ot action is mailed. (o request a heaning.

§ 431,222  Group hearings.

The agency~—

(9) May respond 1o a series of individual requests
tor hearing by conducting a single group hearing,

(bl May consolidate hearings only In cases in which
the sole issue Involved is one of Federal or State law
or policy:

(¢} Must lollow the policles of this subpart and is
own policles goveming hearings in all group heanngs:
and

(d)  Must permit each person (o present his own case
or be represenied by his authorized representative.

§ 431,223 Denial or dismissal of requesi for
hearing.

The ogency may deny or dismiss o request for 4
hearing if—

(a) The applicant or recipient withdraws the request
in writing: or

{b) The applicant or reipient foils to appear at o

scheduled hearing without § ‘ause

Proce Jures

§ 431.230 Maintainine services.

{a) If the agency mails the 10-day or 5-day notice
as required under § 431.21 ) or § 431.214 of this subpan,
and the recipient requests a hearing before the date of
actlon, the agency may not terminate or reduce services
until a decision Is rendered after the hearing unless—

(1) 1t is determined at the hearing that the sole
Issue is one of Federal or State law or policy; and

(2} The agency promptly informs the recipient In
writing that services are to be terminated or reduced
pending the hearing decision.

(b} If the agency's action is sustained by the hearing
decislon. the agency may institute recovery procedures
against the applicant or recipient to recoup the cost of
any services furmnished the recipient, to the extent they
were fumished solely by reason of this scction.

(RL2—W0 Puh 299)




§ 431,231

l'u f;R 17932, Mar. 29, 1979, o1 amended & 48 FR 24882, Apr L1,
980

§ 431,231  Reinstatement of services.

(a) The agency may reinstate services If a recipient
requests a hearing not more than 10 days after the date
of actlon,

(b) The reinstated services must continue until 8
hearing declsion unless. at the hearing, il {s determined
that the sole issue is one of Federal or State law or
policy.

(¢) The agency must reinstaie and continue services
until a decision Is rendered after a hearing if-—

{1) Actlon Is taken without the advance notice re-
quired under § 431.211 or § 431.214 of this subpart;

(2) The recipient requests a hearing within 10
days ot the malling of the notice of action; and

(3) The agency determines that the action resulted
lrom other than the application ot Federal or State
law or policy.

(d) If areciplent’s whereabouls are unknown, as in-
dicated by the retun of unforwardable agency mail di-
rected Lo him, any discontinued services must be rein-
slated If his whereabouts become known during the time
he Is eligible for services.

§ 431,232  Adverss decision of local evidentiary
hearing.

|{ the declslon of a local evidentiary hearing is adverse
to the applicant or recipient, the agency must—

(a) Inform the applicant or recipient of the decision:

{b) Inform the applicant or recipient that he has the
right to appeal the decision to the Siate agency, n writ-
ing, within IS days of the mailing of the notice of the
advarse decision:

(¢) Inform the applicant or recipient of his right 10
request that his appeal be a de novo hearing; and

(d) Discontinue services after the adverse decision.

§ 411.233  State agency hearing after adverse deci.
sion of lucal evidentiary hearing.

(a) Unless the applicant or reciplent specifically re.
quests a de novo hearing, the State agency hearing may
consist ol a rexiew by the agency hearing officer of the
record of the local ovidentiary hearing to determine
whether the decision of the local hearing officer was
suppirted by substantial evidence in the record.

(b} A person who participates in the local decision
(Masihaw Bemier & Cu.. lav.)
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being uppealed may nol panicipate in the State penvy
hearing decision.

§ 431,240  Conducting the hearing.

{a)  All hearings must be conducted—

(1) At a reasonable time. date. and ploce:

{3) Only alter adequate written notice ol the hvar.
ing: and

(3) By one or more impartial ofti¢iols or other 1n.
dividuals who have not been directly involved in the
initipl determination of the action in question.

{b) If the hearing involves medical issugs such us
those concerning a Jiagnosis. an examining phssician’s
report, or 4 medical review team’'s Jecision, Jnd il the
hearing officer considers it necessory lo have 3 medicai
assessment other than that of the individual involved in
moking the original decislon. such a medical assessment
must be obtained at agency expense and made part of
the record,

§ 431,241  Matters to be considered at the hearing.

The hearing must cover—

{a) Agency action or 1gilure to acl with reasonable
promptness on a claim for services, including both witial
and subsequent decisions regarding eligibility:

{b)  Agency decisions regarding changes in the type
or amount of services:

{¢) A decision by a skilled nursing facility or nurs.
ing facility to transter or dischnrge a resident. and

(d) A State determination with regard to the pread-
mission screening and annual resident review require.
ments of section 1919(e)(7) of the Act.

(37 FR 36308, Nov. 0. 1992]

Procedural rights of the applicant or
recipient.

§ 431.242

The applicant or recipient, or his representative, must
be given on opportunity to—
(a) Examine at a reasonable time before the date
of the hearing and during the hearing:
(1) The content of the applicant's or recipient's
case flle: and
{2) All documents and records to be used by the
State or locul agency or the skilled nursing racility
or nursing facility at the hearing:
{b) Bring wilnesses:
(¢) Establish all pertinent facts and circumstances:
iR 1 WK Py )
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(d) Present an argument without undue (nterfer-
¢nce: and

{¢) Question or refute any testimony or evidence,
including opportunity to confront and cross-examine

adverse wiinesses.
[IJ:‘I zm 17932, M. 9. 1979, as smended o 37 FR 36506, Nov. 30,
|

§ 431,243  Parties In cases Involving an eligibility
determination.

If the hearing fnvolves an lssue of eligibility and the
Medicatd agency Is not responsible for eligibllity deter-
minations, the agency that is responsible for determining
eligibility must participate in the hearing.

§ 431,244 Hearing declsions,

{(a) Hearing recommendations or decisions must be
based exclusively on evidence Introduced at the hearing.
(b) The record must consist only of=—

(1) The transcript or recording of testimony and
exhibits. or an official report containing the substance
of what happened at the hearing: ‘

(2) All papers and requests filed in the proceed.
ing: and

(3) The recommendation or deciston of the hear.
ing officer.

{¢) The applicant or reciplent must have access o
the record at a convenlent place and time.

(d) In any evidentiary hearing, the decision must
be a written one thai—

(1) Summarizes the facts; and

(2) Identifies the regulations supporting the
decision,

(¢) In a de novo hearing, the decision must~—

(1) Specify the reasons for the decision; and

{(2) Identify the supporting evidence and
regulations,

(N The agency must take final administrative action
within 90 days from the date of the request for a hearing.

(g) The public must have access to all agency hear-
ing decisions, subject to the requirements of Subpan F
of this pant for safeguarding of Information.

§ 431.245 Notifying the applicant or recipient of
a Stale agency decision,

‘The agency must notify the applicant or reciplent in
writing of—

{Mutdhew Bender & Cu., b))
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§ 431.250

(a) The decision: and

{b) Hls right to request a State agency hearing or
seek judiclal review, to the extent thal either is availoble
to him.

§ 431,246 Corrective actlon.

The agency musi promptly inake corrective payments,
retroactive (0 the date an incorrect action was taken, and,
If appropriate, provide for admlssion or readmisston of
an Indlviduol to a facility {f

(a} ‘The hearing decision is favorable (o the appli-
cant or recipient; or

(b) The agency decides in the applicant’s or recipi-
ent's favor before the hearing.
[$7 FR $6506. Nov 0. 1991]

Federal Financlal Particlpation

§ 431,250 Federal financial particlpation,

FPP is available In expenditures for—

(a) Payments for services continued pending a hear-
Ing decision:

(b} Payments made—~

(1) To carry out hearing decisions: and

{2) For services provided within the scope of the
Federal Medicaid program and made under a court
order,

(¢) Payments made to take corrective action prior
o a hearing;

(d) Payments made to extend the beneflt of a hear.
ing deciston or court order to individuals in the same
situation as those directly affected by the decision or
order;

(e} Retroactive payments under paragraphs (b), (¢),
and (d) of this section in accordance with applicable
Federal policies on corrective payments: and

() Administrative costs incurred by the agency
for— (1) Transportation for the applicant or reciplent,
his representative, and witnesses to and from the
hearing;

(2) Meeting other expenses of the applicant or re-
cipient in connection with the hearing:

(3) Carrying out the hearing procedures, including
expenses of obtaining the additional medical assess-
ment specitied in § 431.240 of this subpart: and

(4) Hearing procedures for Medicaid and non-
Medicald individuals appealing translers. discharges

(Rel 21— SA0  Pub 2941
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42 OFR 431,182 () The Medicaid agency has

AT=79=18 established nppoatl procedures

82 FR 22444, for N¥s as speoified in 42 OFR

§ogn. 431.183 and 431,184,

1902&.;320;(0 ({)

and 1919(e)(7) of (b) The Btate provides an sppeals system
the Aot P.L, that meets the requirements of 42 CFR
100~203 (Sec., 4211(0)). 43) Subpart E, 42 CrR 483,12, and

42 CFR 463 Subpart E for residents who
wish to appeal & notice of intent to
transfer or discharge from a N¥ and for
individuals adversely affected by the
preadmiesion and annual resident review
requirements of 42 CrR 483 Subpart O,
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§ 43L1S2

o State's linding of noncompliance that has resulied
in the denlal, termination, or nonrénewal of its
provider agreement,
() Toan NF or ICE/MR that Is dissatisfied with
a determination as to the effective dats ol lts provider
agreemunt,
(b Special rules. This subpart also sets torth the
speciul rules that apply in particular circumstances. thy

iimitations on the grounds for appeul, and the scope of

roview during o hearing.
[Amended in 39 FR %6232, Nov. 10, 1994: 61 FR Y2MN. June 24, 1996,
62 FR 4393, Aug. 18, 1997)

§ 431,152  State plan requirements.

The State plan must provide (or appeals procvedures
thut, as o minimum, satisty the requirements ol
§8 431153 und 431,154,
|Amended ut 89 FR 56232, Nov. 10, [994, 61 FR TIME, June H [996]

§ 431,153  Evidentlury hearing.

(w) Right to hearing. Except as provided in para-
graph (b) of this sectlon. and subject to the provisions

of paragraphs {¢) through (f) of this section, the Stale
must glve the facillty a full evidentiary hearing for any
of the actions specifled In § 431,151,
(b)  Limit on grounds for appeal. The foltowing ure
not subject to appeal:
(1) The cholce of sanction or remedy.
(2) The State monitoring remedy.

(3) [Reserved)

(4) The level of noncompiiance found by u State
except when a favorable final administrative review
decision would affect the range ol civil money
penalty amounts the State could collect,

{3) A State survey agency's decisfon as (0 when
to conduct an initial survey of' a prospective provider.
(¢)  Notice of deficiencies and impending remedies.

The State must give the facllity a written notice thal
Includes:

(1) The basis for the decision; and

{2) A stalement of the deflciencies on which the
deciston was based,

(d)  Request for hearing. The facllity or its legal
representative or other authorized officlal must file

written request for hearing within 60 days of receipt of

the notice of adverse action,

(8) Speclal rules: Denial. termination or non-
renewal of provider agreement. (1) Appeal by an

(Matww Bendor & Co, Inv)
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ICF/MR. N an ICF/NMR reguests o beanny on denial,
termination, or nenrenewal vl ity provides agreement--
() The evidentiury hearing must be com.
pleted gither betore, or within 120 Jdays alter, the
effective date of the adverse action, and
(1) 11 the heartny s mide available anly atter
the effective date of the action, the State must,
before that date. offer the JCF/AMR an intormal
reconsideration that meels 1he reguieiments ol
§ 430184
(2 Appeal by an NFITan NFrequests a heaniny
on the denial or lerminaivn ot ity provider agreeient,
the request Joes not Jelay the adyerse avtion amd 1he
hearing need not be complete] betore the etiective
date ol the acton.

(5 Spectal rdes: Imposition ol remedies FEa State
imposes & ¢ivil money penalty or other remedies onoan
NFE, the tollowing rules apply

1y Baste rele. Except as provided i parsgraph

(DY ol this section tand notsvithstanding any prosa.

sion of State law ), the State mustimpose B remedies

timely on the NF.oeven if the NE eequests 1 heartiy

12y Eaception, The State may not colledt 4 ol
money penalty until atter the 60.ay pertod tor
request of hearing has elipsed or, it the NF regquests

a heuring, until issuance of a tinal administratise

decision thot supports imposition ot the penalis

tg)  Spectal rules: Dually participeting Jactlities. )
an NF is also participating or seeking (o partcipate in
Medicare as an SNF, and the basis tor the State’s Jennal
or termination of participation in Medicad s also a basis
tor denial or termination vl participation in Medicare,
the State must advise the tacility that—

(1) The appeals procedures speeilied tor Medi
care Lacilities in part 498 ol this chaples apply. and
(2y A final deviston entered under the Medicare
appeals procedures is bending tfor buth programs.
th) Special rules; Adserse action by HCFAL If
HCFA Ninds that an NF is ot in substantial complinnee
and either terminates the NF's Medicaid provider agree.
ment or imposes alternative remedies vn the NF (he-
couse HCFA's findings and proposed remedies prevail
over those of the Stale in accordanee with § 488 482
of this chapter), the NF is entitled only o the appeals
procedures set lorth in part 498 of this chapter, instead
of the procedures specitled in this subpar,

(Y Requured elements of hearing. The hearing must

include at least the fotlowing:
(1) Opportunity for the tacility—
(1) To appear betore an fmpartial decision.

Hei it =L b e
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maker to refute the tnding ol noncompliance on

which the adverse action wus based:

(i) To be represented by counsel or other
reprosentative: and

(i) To bo heurd directly or theough its repre-
sontative, to call witnesses, and to present docus
twentary evidenve.

(3) A written decision by the impartind dechsion.
maker, sotting forth the reusons for the decision and
the evidence on which the decision is bused.

() Limits on scope of review: Clvil money penalty
cuses, [n ¢lvil money penally vases—

(1) The Stawe's (inding as to & NF's level of
nuncompliance must bs upheld unless it is cleurly
grroneous; and

() The scope of review is as set forth in
§ 488.438(¢) ol this chapter.

{Aownded at 89 FR 36212, Nov 10, 199461 FR 1Y M8, juae 24 1298,
63 FR 49X, Aug. 18, 1997, 64 FR W9 July 13 1999)

§ 431,154  Informal reconsideratlon for ICFr/MR,

() {f the State decides to provide the vpportunity
tor an evidentiary hearing required by § 431.153(a) only
altor the offective date ol a denial, or nonrenewal of
purticipation. the State must offer the facility an Informal
reconsideration, to be completed before the effective
date,

{b) Written notlce to the facility of the denial,
termination or nonrenewal and the indings upon which
[t was based:

(¢) A reasonable opportunity for the facllity to
refute those tindings In writing, and

(d) A written affirmation or reversal of the denial,

termination, or nonrenewal
(Amwnded at 39 FR 56213, Nuv 10, 1994, 61 FR Y2048, June 24. 1996]

Subpart E—Fair Hearings for Applicants and
Recipients

SOURCE: 4 FR 17932, Mar. 29, 1979 unless otherwise nnted.
General Provisions

§ 431.200 Basis and purpose,

This subpart implements section 1902(a)x3) of the
Act, which requires that a State plan provide an opportu.
nity for a fuir hearing to uny person whose claim for
usslstance is denied or not acted upon promptly, This
subpart aiso prescribes procedures for an opportunity for
hearing (f the Medicaid agency takes action to suspend,

(Mahew Beader & Co . i)

§ 431202

lerminate, of reduce servicus. This subpart also imple.
ments sections 181903, 19193, and (91941 TH I
of the Act by providing an appoals process for individu.
als proposed to be transterred or discharged rom skilked
nursing tacilities and nursing facilities und those ad-
versely offected by the preudmission sereening and
annual resident roview requirements of section 1919417y
of the Act,

(87 FR 46508, Nov M. 1992)

§ 431,200  Definitions,

For purposes of this subpart:

Action means o tlermination, suspension, or reduction
of Medicaid ellgibillty or covered services, [ also means
determinations by skilled nuvsing faciities and nursing
fagilities 1o transrer or discharge residents und adverse
determinations made by a State with regard to the
preadmission sereening and annual resident review
requirements ol section 191%ex7) ol the Act,

Adverse determinativn means a determination mude
in accordance with sections 1919(b)3)EF) or
1919(e)(T)B) of the At that the individual does not
require the level of services provided by a nursing
facility or thut the individual does or does not require
speclalized services,

Date of action means the intended date on which o
termination, suspension. reduction, transfer or discharge
becomes eifective. |t also means the dute of the determi-
nation mada by a State with regard to the preadmission
sereening and annual resident review requirements of
section [91%e)7) of the Act.

De novo hearing means a hearing that starts over from
the beginning.

Evidentiary hearing meons a hearing conducted so
that evidence may be presented.

Notice means a written statement thut meets the
requirements of § 431.210.

Request for a hearing means a clear expression by
the applicant or recipient, or his authorized representa-
live, that he wants the opportunity 1o present his case
(o a reviewing authority,

[+ FR 17982, Mar. 29. 1979, as amended a1 $7 FR $6808. Nuv 0.
1992)

§ 431.202  State plan requirements,

A State plan must provide that the requirements of
§§ 431.205 through 431.246 of this subpart are mel.

(Re)L 2T AN Pub S




TESTIMONY BEFORE THE HOUSE JUDICIARY COMMITTEE
REGARDING HOUSE BiLL No. 1458
February 8, 2001

Chairman DeKrey and members of the House Judiclary Commitiee, my
name is Melissa Hauer, | am the Director of the Legal Advisory Unit for the
Department of Human Services, | appear before you today to testify
regarding House Bill 1485. The Department is opposed to this bill and
urges the Committee to give it a do not pass recommendation.

Current law, found at NDCC 54-57-03, specifies which agencies must use
an administrative law judge provided by the office of administrative
hearings to preside over their appeals. NDCC 28-32-13 provides that if the
agenoy head, or another person authorized 1y the agency head or by law to
issue a finsl order Is not presiding over the appeal, the person presiding
(the administrative law judge) shall issue recommended findings of faot,
conclusions of law and a recommended order. The Department s
ooncerned that that there may be some who mistakenly assume that the
right or duty to preside over an administrative appeal is the same as the
rly' . or duty to render a final decision in such an appeal.

Of concern to the Department Is section three of the bill. Subsection three
on page five of ths bill states that all agencies required to have their
administrative proceedings conducted by the office of administrative
hearings must also accept the administrative law judge’s determination in
that appeal as final. The current statute exempts several agencies from the
requirement of using the office of administrative hearings to provide an
administrative law judge to preside over administrative appeals. The
Dopaftmont is not listed as one of the exempt agencies. When this statute
was originaily passed, the Department did not oppose the requirement of




having an administrative law judge preside over its hearings and lssue
findings and orders so long as their findings and orders were
recommended and not final (as currently required by NDCC 28-32-13), That
is 80 beoause the federal laws and regulations governing several of our
programs require that the agenoy make the final determination in an
administrative appeal. If we do not fulfiil this requirement, we will be in
violation of faderal statute and will risk losing millions of dollars of federal
money,

This bill, If passed, would create problems with the following programs
administered by the Department;

1. The federal law governing the Medioald program states that the “State
plan for medicai assistance must provide for granting an opportunity for
a falr hearing before the State agency to any individual whose olalm for
medical assistance under the plan s denied or is not acted upon with
reasonable promptness.” (42 U.8.C. section 1396a(a)(3)). This means
that the rbcpomlblllty to make a final determination cannot be delegated
outside the agenocy.

2. The Food Stamp program requires that the hearing authority is the
person designated by the state zgenoy to render a final administrative
decision. (7 C.P.R. 273.18(n)),

3. The Vocational Rehabllitation Act of 1998 allows states the option of
review of an administrative law judge's decision by the head of the
agency. North Dakota chose that option and it is contained in section
4.16(b)(2) of our state Vocational Rehabilitation plan. The requirements
of this bill would mean that the state would have to seek federal
approval to amerd its Vocational Rehabliitation plan and would risk

losing federal funds until that process were completed.
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it the bill goes forward and the nffics of adiinistrative hearings is to be the
final authority In administrative appeals, the Department would request
consideration of an amendment to page four, line sixteen to include the
Department in the list of agencies that are exempt from the requirement of
having their appeals conducted by the office of edministrative hearings.
That in turn would mean that the amendments contained on page five
starting at fine 4 which would require the administrative law judge’s
decision to be finai would not apply to the Department. Otherwise, the
State will be in viclation of feders! Iaw and will risk losing a great deal of
federal money In its Medioaid, Food Stamp and Vooational Rehabilitation

programs,

For these reasons, the Department urges a do not pass recommendation
on House Blll 1455. | would be happy to try to answer any questions the
Committes members may have. Thank you,

Presented by:

Melisss Hauer, Director
Legal Advisory Unit
ND Dept. of Human Services




TESTIMONY
BY
CALVIN N. ROLFSON
SPECIAL ASSISTANT ATTORNEY GENERAL
NORTH DAKOTA BOARD OF NURSING
REGARDING
ENGROSSED HOUSE BILL 1488
My name is Cal Rolfson. | am the Special Assistant Attorney General for the
North Dakota Board of Nursing. | appear on behalf of the Board to express its
serious concern regarding Engrossed House Blll 1468,
There are two provisions in this Engrossed Blll that would be adverse to the

Interests of the Board’s statutory responsibllity, Each will be discussed separately

below.

DE NOVO REVIEW

“De novo” means to hear or review “anew.” As [ interpret this provision (as
found on page 4, lines 12 and 13, and on page 5, lines 2 and 3 of the Engrossed Bill)
a party aggrieved by the decision of the administrative law judge may seek a new
review, which may include an entirely new fulli-fledged evidentiary hearing, before
the district court. Aside from adding to the significant cost burden of the district
court in doing so, thore is absolutely no reason to require a second hearing or
“review” once a full administrative “on the record” hearing has heen conducted
before the adminiatrative law judge.

Havirg a de novo review possibility will create significant additional cost (o
the Board of Nursing, which will, of course, necessarily need to be passed on to the
12,000+ nurse licensees in the state of North Dakota in the form of increased license

1
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fees. The Board of Nursing conducts dozens of nursing investigations each year
and holds numerous formal administrative hearings before an administrative law
judge each year. Those (iearings are expensive, albeit necessary to protect the
health and safety of the public which is the legislative policy directed to the Board
and specifically set out by statute in NDCC 43-12,1-01.

There is no demonstrated necessity for this Bill. it will adversely affectin the
same fashion a host of other administrative agencies that do not desire this
legislation.

It you add the dozens of administrative agencies whose administrative
hearings will be subject to a de novo review under this proposed legislation, it may
be safe to assume that the additional cost to administrative agencies and thus
passed on to the licensees, will be significant state-wide. Why should the few
respondents or one administrative agency, through this proposed legislation, cause

potential financial hardship to the vast majority of licensees who are not brought to

administrative hearing?

FINALITY OF ADMINISTRATIVE LAW JUDGE'S ORDER

The second provision of this proposed legislation to which the North Dakota
Board of Nursing has serious concarn Is generally found on page 6, lines 3-18 of the

Engrossed Bill.
The particular provision of concern (found on page 6, lines 3-7) is contrary to
decades of responsible due process presently utilized by the Board and apparently

the vast majority of all other administrative agencies governed by this proposed




legislation. Currently the Board designates an administrative law judge to conduct
hearings and to issue recommended findings Jf fact, conclusions of law and a
recommended order. The Board is free to modify such recommendations, but
seldom does. | am aware of only one case in which the Board had modified the
findings and order of the administrative law judge following a hearing.

Itis important to note that itis the Board of Nursing, and not an administrative
law judge, to which the legislative public policy of North Dakota is directed to protect
the health and safety of the public by regulating the practice of nursing. (Again, see
NDCC 43-12.1-01, a copy of which is attached for your easy reference.) To require
an administrative law judge to supplant the authority of the Board in regulating the
practice of nursing may amount to an ambiguous conflict with NDCC 43-12.1-01,
That section of the law Is the very reason why the legislature has seen fit to require
a broad-based board to regulate nursing practice and discipline nurses, not an
administrative law judge with whose decisions the Board may or may not agree. To
supplant that authority of a gubernatorily appointed board with that of a single
administrative law judge appears to be imprudent public policy.

If this portion of Engrossed House Bill 1465 passes, the Board will be left with
the option to hold all administrative hearings in front of the full nine-member Board
with an administrative law judge service merely as the procedural hearing officer.
Not only will that increase the cost to the Board through extended bi-monthly Board
hearings to accommodate administrative law cases, but will duplicate costs of

administrative law hearing by having both the Board and an Al.J prosant.




CONCLUSIONS

The remaining portions of Engrossed House Bill 1644 are not of concern to
the Board. Howaever, for the reasons set out above, | urge the Committee to give a
DO-NOT-PASS recommendation to Engrossed Bill 1455 or to amend out the
objectionable provisions set out above.

On behalf of the Board, | express my sincere appreciation for being able to

present these views for the benefit of the committee.

Calvin N. Rolfson
Special Assistant Attorney General
North Dakota Board of Nursing




43-12.1-01 OCCUPATIONS AND PROFESSIONS
Section Section
43-12.1:14, Grounds for discipline — Penal-  43.12.1.16. Violation — 'enalties.
tles, 43.12.1.18. Delegation of medication ndmin-
43.12.1.14.1, Grounds for discipline — Agslis- istration.

tant to the nurse ~- Repenled.

43-12,1-01, Statement of policy, The legislative agsembly finds that
e practice of nursing is directly related to the public wellare oi'%ﬁe citizens
of the state ol North Dakota and s subject to regulation and control in the
public interest to assure that qualifi ent practitioners and high

uality sta ilable. The legislative assembly recognizes that
practice of nursing 18 continually evolving and responding to changes
within health care patterns and systems and recognizes the existence of
overlapping functions within the practice of nursing and other providers of
health care.

Source: S.[.. 1977, ch, 400, § 1; 1991, ¢h,  August 1, 1998 remain valid under the low in

463, § 1; 1996, ch, 403, § 2.

Effective Date.
The 19956 amendment of this section by

section 2 of chapter 403, 8.L. 1995 became
effective July 1, 1995, pursuant to N.D.

effect at the Lime of the oceurrence. Any
persony holding u license or registrution to
practice nursing that is valid on August 1,
1996 is deemed to be licensed or registered
under the provisions of this Act nnd is eligible
for renewal of the license or registration un.

Const., Art. IV, § 13, der the conditions and standards preseribed

Note, in this Act. Any person holding a lapsed

Section 18 of chapter 403, S.L. 1996, pro-  license or registration on August 1, 1905 may
vides: “Tvansition. Rights and duties that become licensed or registered by applying for
have matured, penaities that were incurred,  reinstatement according to the standads pro.
and proceedings that were commenced bofore  seribed in this Act.”

43-12.1.02. Definitlions. In this chapter, unless the context or subjeet,

matter otherwise requires:

1. “Advanced practice registered nurse” means a person who holds a
current license to practice in this state ag an advanced practice
registered nurse and either has a graduate degree with a nursing
focus or has completed the educational requirements in effect when
the person was initially licensed,

2, “Board” means the North Dakota board of nursing,

3. “Licensed practical nurse” means a person who holds a current
license Lo practice in this state as a licensed practical nurse and
either has an associate degree with a major in nursing or has
completed the educational requirements in effect when the person
wasg initially licensed.

4. “Nurse” means any person currently licensed as an advanced prac-
tice registered nurse, registered nurse, or licensed practical nurse.

5. “Nurse assistant” means a person who is authorized by the board to

perf‘orm nursing tasks delegated and supervised by a licensed nurse.

‘Nursing” means the performance of acts utilizing specialized know!-

edge, skills, and abilities for Eeogle in a varie(tfy of settings, Nursing

includes the following acts, which may not be de

of medical diagnosis or treatment or the practice of medicine as

defined in chapter 48.17:

a. The maintenance of health and prevention of illness,

b. ngnoalng human responses to actual or potential health prob-
ems,

¢. Providing supportive and restorative sare and nursing treatment,
medication administration, health counseling and teaching, case

64

emed to include acts

Nl

finding and referra

ing changes in the

d. Administration, te:

of health and nurs

e. Collaboration with

mentation of the t

health care regim:

ticensed under tith

7. "Prescriptive practice:

nizing agents, or devi
licensed pharmacist,

8. “Registered nurse” m

sractice in this stat
accalaureate degree

educational requirem

licensed,

Source: S.1. 1977, ¢h. 400, § ), ¢
516, 8§ 17 1989, ch. 519, § 1; 1991,
§ 2, 1991, ¢h, 454, § 1; 1995, ch. 4

Effective Date,
The 1985 amendment of this se

43+12.1.03. License re:
who provides nursing care to
license or registration issued
practice nursing, offer to prace
or uge any title, abbreviation
practicing nursing or nsyisting
that person is currently lic
currently licensed advanced
proved by the board; a curr
nbbreviation "R.IN.", a curre
abbreviation “L.PN."; and a n
uge the title identified by th
“nurse” or' be referred to as o

Source: S.1 1977 ¢h 400, 8 1,
03, § 4

Effective Date,
The 1906 amendment of this se

43.12.1.04, (Effective 1
from provisions of chapter
1. Persons who perform i

ter.

2. Students practicing nu
education program.

3. Legally licensed nurses
United States govern
agencies.

4. A nurse licensed by ai
requires the nurse to nt
health care,




HB 1456 as it conflicts with implementation of the Medicaid Program.

The bill, as introduced, requires that the Office of Administrative Hearing ALJ assigned
to hear an appeal would also be authorized to issue the final decision in most

administrative cases, including DHS' appeals.

Under the federal regulations implementing the Medicaid Pragram, which the State of
North Dakota is required to follow, the Department must make the final decision in
cases appealing eligibility determinations. The regulations specifically provide:

if other State or local agencies or offices perform services for the
Medicald agency, they must not have the authority to change or
disapprove any administrative decision of that agency, or
otherwise substitute their judgment for that of the Medicaid
agency with respect to the application of policies, rules, and
regulations issued by the Medicald agency.

42 C.F.R. § 431.10(e)(3). Other federal Medicaid regulations requiring state agency
hearings for adverse agency actions also anticipate the state agency will make the final

decisions.

To the extent the Long Term Care Assoclation has expressed an interest in this bill, it Is

a mistake. Appeals from the Department's rate setting for nursing facllities do not fall
under N.D.C.C. § 28-32. The federal Medicaid regulations do not give nursing homes a
right of appeal for rate setting decisions of a State agency. The North Dakota
legislature did give them such a right at N.D.C.C. § 50-24.4-18, which specifically states
that the Department makes the final decision. A change to chapter 28-32 will not affect

LTC appeals.




HB 14885 as it conflicts with implemantation of the Medicaid Program.

The bill, as introduced, requires that the Office of Administrative Hearing ALJ assigned
to hear an appeal would also be authorized to issue the final decision in most
administrative cases, including DHS' appeals.

Under the federal regulations implementing the Medicaid Program, which the State of
North Dakota Is required to follow, the Department must make the final decision in
cases appealing eligibliity determinations. The regulations specifically provide:

If othcr State or local agencies or offices perform services for the
Medicaid agency, they must not have the authority to change or
disapprove any administrative decislon of that agency, or
otherwise substitute their jJudgment for that of the Medicald
agency with respect to the application of policies, rules, and
regulations issuad by the Medicald agency.

42 CF.R. § 431.10(e)(3). Other federal Medicald regulations requiring state agency
zea‘rl?gs for adverse agency actions also anticipate the state agency will make the final
acislons,

To the extent the Long Term Care Assoclation has expressed an interest In this bill, it Is
a mistake. Appeals from the Department's rate setting for nursing facilities do not fall
under N.D.C.C. § 28-32. The federal Medicald regulations do not give nursing homes a
right of appeal for rate setting decisions of a State agency. The North Dakota
legislature did give them such a right at N.D.C.C. § 60-24.4-18, which spacifically states
that the Department makes the final decislon, A change to chapter 28-32 will not affect

LTC appeals.

BTATE OF NORTH DAKOTA

OFFICE OF ATTORNEY GENERAL

SYATE CAPITOL
800 € BOULEVARD AVE DEPT 125
- ceesme ., BISMAROK, ND 50505-0040
{701)328.2213  FAX (701) 328.2226

Yoo 8L

Bawe v Tosa Musdlen
resaoley Mlulicadtol 3= /95S




TESTIMONY ON HOUSE BILL 1456
SENATE JUDICIARY COMMITTEE
MARCH 14, 2001

Skilled nursing facilities in North Dakota are regulated largely by the North
Dakota Department of Human Services. Any facility with residents receiving
medicaid (medical assistance) benefits are subject to the rate setting process
promulgated by the Department of Human Services. The Department
interprets these rules, and establishes reimbursement rates for all nursing
facilities, The rates established by the Department apply to all residents,
regardless of the resident’s medicaid status. The reimbursement rates
effectively set the “perating budget for each facility.

A facility may formally disagree with the rates established by the
Department, by asking the Department to reconsider its rate determination.
In nearly all cases, the Department has denied these requests,

A facility may appeal the Department’s denial of reconsideration by
submitting a notlce of appeal to the Department, The Department requests
the designation of an administrative law judge from the Office of
Administrative Hearings.

The administrative law judge conducts a hearing. This is the first
opportunity a nursing facility has to present “its side of the story” to an
unbliased third party. At the hearing, the Department and the facility present
evidence related to the manner in which the facility’'s rates were established.
Typically, administrative law judges do not understand the ratesetting
regulations, and have admitted, during a hearing, that the Department’s
interpretation is heavily relied upon, The administrative law judge considers
the evidence and issues recommended findings of fact, racommended
conclusions of law and a recommended order. These recommendations are
then given back to the Department. The Department is permitted to amend
or reject anything the judge has recommended. The final order after the
hearing Is issued by the Department, not the administrative law judge. An
administrative law judge’s recommendations which favor the facility can be
overturned by the Department.

The facility is permitted to appeal to the district court and finally to the North
Dakota Supreme Court, These courts defer to the Department’s "expertise”
in ratesetting matters, and give the Department’s interpretation “appreciable
deference”, North Dakota Supreme Court cases are published and avallable




for review, In the last twenty years, a nursing facility has not succeeded in
a ratesetting challenge against the Department.

Under the present law, North Dakota nursing facilities must challenge the
Department’s established rate through a process which weighs heavily
againgt its success. Any challenge by a facility requires time, energy and
frequently, the cost for an attorney to represent the facility. Nursing
facilities have largely decided such efforts are futile, Valid and legitimate
disputes over rates have gone unchallenged and unheard because the system

is fundamentally unfair.

The North Dakota Long Term Care Association supports HB 1455, The
changes proposed by HB 1455 protect both parties in an administrative
hearing. HB 1455 would require an independent administrative law judge
from the Office of Administrative Hearings to preside over an administrative
appeal and to issue a final order. HB 1455, if passed, would remove the
agency'’s unilateral authority to arbitrarily change ot reject the decision made
by the administrative law judge. HB 1456 does not limit or impair the
agency’s authority in any other sense. This bill allows both parties to an
administrative appeal to present evidence in a forum which is fundamentally

fair and unbiased.

Thank you for your thoughtful consideration of HB 1466, Your support of
this biil is appreciated. | would be happy to answer any questions you might

have at this time.

Lesiie Bakken Oliver
N.D. Lobbyist # 386

North Dakota Long Term Care Association
Shelly Peterson, President

1900 North 11 Street

Bismarck, North Dakota 68601

(701) 222-0660

Attorney at Law,




OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF NORTH DAKOTA
1707 North 9th Street
Bismarck, North Dakota 58501-1882

| Allen C, Hoberg _ 701-328-3260
DIRECTOR Fax 701-328.3254

oah@state.nd.us
www. state.nd. us/oah

MEMORANDUM

Fifty-seventh Legislative Assembly
State of North Dakota
Senate Judiciary Committee

Allen C. Hoberg, Director QM/
Office of Administrative Hearing

RE: House Bill No. 1455

DATE: March 14, 2001

The Office of Administrative Hearings did not seek to have this bili introduced.

However, the matter of flnal decision-making authority by ALJs has been a

subject of conversation and study on a national level lately, and it has recently

been a subject of conversation and study with OAH's statutory advisory body, the
State Advisory Councll for Administrative Hearings, though the SAC has taken no
position on it. | belleve that this bill as introduced is a conceptually sound bill.
But, you are probably going to hear some good arguments for and against this

bill. However, this bill as amended Is cause for concern.

The Office of Administrative Hearings appears today In support of the original bill

for three reasons. (1) this bill goes one step further down the road toward

faimess In all administrative hearings; (2) it should not cost state agenciles,
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including the office of administrative hearings, any additional monies 1o
implement, and it may result in time and monetary savings for OAH and the
agenclss it serves; and (3) it avolds the need for the agency head to consult with
attorneys and others about a decision, after a recommended decision is issued

but prior to the issuance of a final decision.

OAH currently does issue final decislons for many state agencles, both for
agencies within its mandatory jurisdiction and for agencies that voluntarily use its
hearing officer services. OAH already issues final decisions for all Veterans
Preference hearings, for all state employee grievance or job discipline hearings,
for all DPI due process special education hearings, for all Bank of North Dakota
Student Loan hearings, and for many other agency hearings when the agency
head chooses to have OAH issue a final decision. All other decisions issued by
OAH administrative law judges are recommended decisions for which the agency
head issues the final decislon. The agency head may accept, reject, or modify
the ALJ's recommended decision. Under N.D.C.C. ch, 28-32, the only other
option currently available to agencies that use OAH, besides the recommended

decision/final decision format, is for the agency 10 request that the OAH ALJ

serve only as procedural hearing officer. If this option is used, the agency head




G

S 2t

R R e

R S vy vor— gy

Fifty-seventh Legislative Assembly
State of North Dakota

Senate Judiciary Committee
March 14, 2001

Page 3

must actually be present at the hearing. The hearing officer conducts the hearing

but the agency head issues the final (the only) decision.

This bill as introduced requires all state agencies under the mandatory

jurlsdictlon of OAH to request that OAH conduct the hearing and issue a final

decision. However, it relains the option for boards and commissions to use a
procedural hearing officer. Boards and commissions may not request a
recomimended decision from an OAH ALJ. No one under OAH's jurisdiction may
any longer request that the designated OAH ALJ issue a recommended decision.
However, every agency under OAH jurisdiction would have the right to appeal

the final order issued by the ALJ to the courts.

This bill is In line with a recent trend developing natlonwide to have independent
hearing officers conduct the hearing and issue a final, rather than a
recommendad, decision. In South Carolina OAH ALJs now issue final decisions
for all cases under OAH jurisdiction. Agencies may appeal the decision to the
court system If they do not agree with it. The only exception In South Carolina is
that in decisions for boards and commissions a party may appeal to the board or
commission before appealing to the couris, but It Is an appeal of a final decision

to the board or commission, not a review of a recommended decision. South
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Carolina's OAH has very broad jurisdiction over state agency administrative

hearings.

In Maryland about 85% of the OAH ALJ's decisions for agencies are final
decisions. [The Maryland OAH issues final decisions for Budget & Management,
State Personnel, Department of Education, Gaming hearings, Health and Mental
Hygiene Department hearings, Public information Act hearings, Natural
Resources Department hearings, Motor Vehicle Administration hearings (drivers
license, suspension, etc.), Insurance Administration hearings, Cotrectional
Department hearings (e.g., Inmate grlevance), Human Resources Department
(human services) hearings, and Housing & Community Development Departmernit

hearings.] Maryland's OAH has very broad jurisdiction over state administrative

hearings.

In Oregon about 80% of the OAH ALJ decisions are final decisions. [The

principal subject matters for the Oregon OAH issuing final decisions are

unemployment insurance cases, Implled consent (drunken driving cases), and
soclal services (human services) cases.) Oregon's OAH has very broad

jurisdiction over state agenocy administrative hearlngs,
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In Minnesota OAH ALJs Issue final decisions only for a portion of its agency
caseload. [The Minnesota OAH issues final decisions for all Workers
Compensation Bureau hearings, human rights claims, local government
boundary/incorporation disputes, and for sex offender community notification
classification appeals.] Minnesota is also a state with faitly broad jurisdiction

over state agency administrative hearings. But, for most cases, OAH ALJs still

issues recoramended decisions.

In Washington OAH ALJs Issue final decisions only for a small portion of the
agencies' caseload, {The Washington OAH Issues final decisions for Department
of Labor & Industries (contractor registration hearings), Department of Social &
Health Services (juvenile parole revocation hearings), Human Rights
Commission (employment discrimination hearings), Superintendent of Public
instruction (special education, teacher certification, student transfer, bus driver,
and food program hearings), and Washington State Patrol (drug forfelture
hearings).] Washington's OAH also has falrly broad jurisdiction over state
agency administrative hearings. But, for most cases, Washington's OAH ALJs

atill issues recommended decislons.
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California's OAH is the nation’s oldest, but its jurisdiction is extremely small. Most
state agencles are outside of its jurisdiction. For agencies in its jurisdiction, the
California OAH Issues only about 10% final decisions. [The biggest client agency
for which it issues only final decisions is the Department of Developmental

Disabilities.]

Massachusetts' Division of Administrative L.aw is also a central panel with limited
jurigdiction. Within lts jurisdiction it issues final decislons for some agencies.
[The Massachusetts DAL issues final dacisions for nursing home and medical
service provider ratle hearings, hearings on payments to special needs schools,
hearings on construction contract disputes, hearings on transfers of the mentaily
retarded, hearings on veteran's bensfits, and hearings on disputes about the
prevailing wage.] However, by law, aven when DAL ALJs issue a recommended
decislon, the agency must glve “deference” to the findings of fact in the decision
of the ALJ when reviewing it for a final decision, and must give “substantial
deference” to tindings of fact of the ALJ when they are based upon credibility

determinations.
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The South Dakota OAH is also a central pane! with limited jurisdiction. It has

final decision-making authority only for property tax appeal hearings. In all other

hearings under its jurisdiction it issues recommended decisions.

In North Carolina, all the decisions of OAH AlLJs are recommended decisions,
but there are specific, strict statutory guidelines for agency review of

recommended decisions.

In the remainder of the states having central panels like North Dakota's OAH,

OAH ALJs primarily issue recommended decisions and the agency head issues
the final decision. As of December 1, 2000, 26 states have central panels.
Some of these states, as in North Dakota, give the option to the agency head to

ask for a final decision on a case-by-case basis.

Currently, when an OAH ALJ issues a recommended decision on an agency
matter and the agency head Is required to issue a final decision, the agency head
may seek the advice of a “staff assistant” usually program staff, agency
attorneys, or other agency personnel, before making a final decision. However, it
is forbidden by law for the agency head to talk to the ALJ or to the parties, or to
the attorney who handled the matter at hearing for the agency, unless the agency
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head holds a session where all the parties can again be heard before final
decision is made. See N.D.C.C. § 28-32-12.1 which forbids ex parte contacts.
Under this bill, if OAH ALJs issued a final decision, obviously the agency head
would not have to issue a final decision. If the agency were a party in the
hearing, the agency would then only have to decide whether to appeal the ALJ's
decision to the courts. In discussions about appeals the agency attorney who
handled the hearing could consult with the agency head. There should less
involvement of agency personnel if an AlJ issues a final declsion because the
agency head does not have to issue any more final decisions and it will only be

those decisions adverse to the agency with which the agency head and others

will have to concern themselves regarding the question of whether to appeal.

It will not involve any more time or effort for an OAH ALJ to issue a final decision

as opposed to a recommended decision. The process is the same.

The agency will still be officially responsible for notifying the parties about the
final decision and for maintaining the record and sanding it to the courts if there Is
. an appeal because it is still an agency matter, but the actual notification of the

parties about the final decision can be accomplished by the ALJ when the final

deolsion s issued.
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The most Imporant element of final decision making is the question of fairness.
With the passage of this bill as introduced, all the parties, including the agency
when it is a party, will be on the same level. All must abide by the decision of the
ALJ and each will only have the right to challenge the decision on appeal to the
courts. The agency would no longer be able to disagree with the ALJ, state its
reasons for disagreeing, and then issue different findings of fact and differsnt
conclusions of law in a final decision which either modifies or rejects the ALJ's
decislon. The other parties in a hearing do not have this option. The argument Is

that the agencies should not have it either.

Of course, agencles would still retain statutory and rulemaking authority, With
the final decislon-making authority, fact-finding would be the complete province
of the ALJ. However, final decision-making authority would still be substantially

influenced by statutes and rules, as well as prior case law from the courts.

Of concern to OAH Is the amendment to N.D.C.C. § 28-32-19, which allows
appellants of final administrative heaving dacisions to request de novo review In
the distriot court. The requesting appeliant could be an agenoy or some other

party, If a final decision Is issued by &n independent ALJ, It seem unnecessary
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to allow any party the right to request de novo review in the district court, on

appeal. | talk more about the possible impact of this amendment in the fiscal

note | wrote after these amendments werg passed.

Without the amendment to 28-32-19, OAH believes that this is a conceptually

sound bill. It is another step toward complete fairness in administrative hearings.
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By Christine Hogan, Executive Director
State Bar Associatior of North Dakota

Chair Traynor and members of the Committee, my name is Christine Hogan, and

I am speaking here today on behalf of the State Bar Association of North Dakota. The
Legislative Committee and the Board of Governors of the Association opposes the
amendments added to this bill in the House that inserted the concept of a de novo review
by the district court in an appeal from a determination of an administrative agency.

The Bar Association has serious concerns about the impact that requests for de
novo review in district court would almost certainly have on the judicial system. The bill
offers de novo review as an alternative to the usual appeal on the record from an
administration agency decision that we have now. But, as a practical matter, it would be
the only alternative. There would be no reason for the losing party not to request a de
novo review. Thus, in reality, you would be replacing the current appeal procedure set
forth in § 28.32-19 and all the case law that has been developed to interpret it. In other
.. words, every decision of an administration agency would be subject to de novo review in
district court, That is a problem. There is no good public policy to create such & problem.

This bill would cause a significant increase in the number of cases appesled to
district court and a corresponding iticrease in the burden on the court system. Under the
current system, only 8 percentage of cases are appealed from administrative agency
decisions. Many claimants feel they cannot meet the statutory standards of review to

overtum an agency decision. That is because current law accords significant deference to
agency decisions, (§ 28-32-19N.D.C.C.)




But if de novo review were always an option on appea), the losing claimant would
have no reason not to take his or her chances in a new proceeding in district court. It
would probably be malpractice for the claimant’s attorney not to request a de novo
hearing.

There is no good policy reason to change the current appeal procedure.
Administrative agency decisions are accorded deference under the law because the
agency has expertise in the subject matter. But more importantly, as a policy matter, there
is no reason to encourage more court proceedings. Multiplying the number of hearings
that a litigant may request as of right would not only strain limited judicial resources, it
would also increase the costs and legal fees of the litigants—both private parties and
public agencies. This would ultimately result in higher costs to the public in terms of
higher agency budgets and the need for more court personnel to handle increased
caseloads. No good public policy reasons have been advanced to justify making this
change in the appeal procedure, |

For these reasons, the State Bar Association opposes the de novo review concept

in House Bill 1455,

Thank you . I would be pleased to answer any questions,
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Dennis Schulz, Secretary-Treasurer
North Dakota Real Estate Commission
314 East Thayer Avenue

Bismarck, ND 58501

Re: House Bill 1455 and amendments

Dear Dennis:

You asked me to review and comment on House Bill 1455, and the proposed amendments
thereto, as this legislation would impact the North Dakota Real Estate Commission, House
Bill 1455 would amend certain provisions of the Administrative Agencies Practices Act,
Chapter 28-32 N.D.C.C. The provisions of this bill which would have the greatest impact
on the Commission are: (1) allowing for de novo review of the Commission’s Orders by the
district court (Section 3); and, (2) requiring the Administrative Law Judge to issue the final
order for the Commission if the ALJ conducts the hearing and prepares the findings of fact
and conclusions of law and not allowing the ALJ to issue recommended findings of fact and

conclusions of law to the Commission (Section 5, §3).

The proposed amendments to § 28-32-19 N.D.C.C. cotiiained in Section 3 of the Bill would
allow for de novo review of decisions by the Real Estate Commission in state district coutt.
De novo review means that a complainant who is not satisfied with an order issued by the
Commission could request a new hearing in district court. The matter would be re-litigated
in its entirety and the district court would not be obligated to review or give any deference
to the decision reached by the Commission. Under the current state of the law, as contained
in § 28-32-19, when a district court reviews a decision of an administrative agency, the court
only revieviJ the record of the agency proceedings. The court does not re-hear the case and
does not substitute its judgment for the judpment of the agency on substantive matters, The
court is required to affirm the decision of the administrative agency unless the order is
contrary to law, violates the constitutional or due process rights of the complainant, the
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findings of fact are not supported by a preponderance of the evidence, or the conclusions of
law are not supported by the findings of fact.

If HB 1455 were to pass, any complainant receiving an adverse decision from the
Commission could request that the matter be re-tried, in its entirety, before the district court.
Such a procedure would make the administrative hearing procedures afforded by the
Commission meaningless. The expertise of the real estate professionals on the Commission
who initially heard and decided the complaint would be disregarded. Instead, this matter
would be heard by a district court judge who has no particular expertise in real estate licensee
law matters. Trying a complaint de novo in district court would significantly increase the
cost of the complaint process. In addition, the final outcome of any action by the
Commission would likely be delayed by several months, The amendments to Section 28-32-
19 contained in Section 3 of HB 1455 seem to be counter to the underlying goals of the
Administrative Agencies Practices Act of providing a speedy, relatively inexpensive
resolution to a dispute, with the determination being made by persons with expertise in that

particular profession.

The amendments contained in Section 5 of HB 1455 pertain to the role of the administrative
hearing officer in adjudicative proceedings. If the hearing officer conducts the hearing and
makes findings of fact and conclusions of law, the hearing officer, and not the agency, would
be required to issue the final order. An agency could no longer use a hearing officer to issue
recommended findings and conclusions, as is the case under the current law. HB 1455 would
permit the Commission to continue its current usual practice of using a hearing officer for
procedural matters only with the Commission preparing its own findings of fact, conclusions
of law and order. However, HB 1455 would take away the option of using a hearing officer
to issue recommended findings and conclusions, with the Commission making the final
determination as to whethet or not to adopt the hearing officer’s recommendations. I can
certainly envision circumstances when it might be desirable to use an ALJ to make
recommended findings and conclusions for the Commission. If HB 1455 were to pass, and
the Commission wanted to use a hearing officer to conduct the hearing and make findings
of fact and conclusions of law, then the hearing officer, and not the Commission, would issue
the final order. In such a case, the hearing before the Commission, which is required by
section 43-23-11.1(3) N.D.C.C. before a licensee can be disciplined, would be meaningless.
While section 43-23-11.1(1) N.D.C.C. curtently provides that the Commission has the
authority to investigate complaints and discipline its licensees for violations of the statutes
and regulations governing real vstate licensees, under HB 1455 such authority would be
taken away from the Commission and given to the hearing officer in those cases in which the
ALJ conducts the hearing and makes findings of fact and conclusions of law.
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In summary, I believe HB 1455 potentially could have a significant adverse impact on the
Commission's statutory authority to investigate consumer complaints, conduct hearings, and
discipline licensees, Passage of HB 1455 would likely increase the cost of the complaint
procedure, delay the final resolution of complaints, and essentially render the administrative
complaint procedure meaningless. I believe the Commission should sirongly oppose the

passage of HB 1455.

If you have any questions or comments regarding any of the matters discussed in this letter,
please let me know. Thank you.,

Very truly yours,
PEARCE & DURICK, P.L.L.P.

BY

David E. Reich

Special Assistant Attorney General to the
North Dakota Real Estate Commission
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Testimony of Brent J. Edison
North Dakota Workers Compensation

Mr. Chairman, Members of the Committee:

My name is Brent Edison. | am the Vice President of Legal and Special
Investigations for North Dakota Workers Compensation (NDWC) and | am here
to testify in opposition to sections 3 and 4 of 2001 Engrossed House Bill No.

1455.

The Workers Compensation Board of Directors adopted a neutral position on the
original bill but opposes the amendments engrossed as sections 3 and 4. Those
sactions would allow the district courts to provide de novo review of
administrative agency decisions. The parameters of de novo review, and the
resulting burden on the district courts, are uncertain because the bill does not
define or limit the phrase “de novo review." NDWC is concerned that any
benefits of de novo review would be substantially outweighed by the
uncertainties and costs associated with another layer of litigation at the district

court level,

North Dakota case law suggosts that, at a minimum, de novo review would
include the ability to hear testimony from new withesses and raceive exhibits that
were not part of the proceedings before the agency. It may be construed more
broadly, however. For example, Black's Law Dictionary defines “hearing de

novo"” as follows:

“Generally, @ new hearing or a hearing for the second time,
contemplating an entire trial In same manner In which matter was
originally h‘eand and a review of previous hearing. On hearing "de




novo” court hears matter as count of original and not appellate
Jurisdiction.”

As pointed out in the fiscal note submitted by the Director of the Office of
Administrative Hearings, allowing litigants a hearing de novo in the district courts
would “have the potential for substantial fiscal impact on numerous other state
agencles, local governments or agencies, and the court system.” The fiscal
impact would arise from the need for additional lawyer time, judge time and
support staff time to handle de novo trials or hearings in the district courts. In
addition, uncertainties over the parameters of de novo review, and when de novo
review is available, would likely foster litigation and increase costs for litigants

and the court system.

The increased fiscal demands of de novo review will not yield a corresponding
benefit for litigants because courts reviewing agency decisions will still be limited
to the six grounds for reversal set forth in Section 28-32-19 of the Century Code.
A review of those grounds for reversal, specifically paragraphs 5 and 6, indicates
that the scope of review contemplated by the law is inconsistent with de novo
review in the district courts, In addition, the North Dakota Supreme Court has
rapeatedly stated that it reviews the decision of the agency, and not the decision
of the district count, further indicating that de novo review Is inconsistent with the
scope of review for administrative appeals.

After resolving a substantial back log of cases from the mid-90's, NDWC is
committed to making further improvements in the timeliness of its claims handling
and litigation procedures. NOWC fears, however, that tho addition of a layer of
litigation in the form of ¢'a novo review in the district courts is counterproductive
to that effort.  Accordingly, NDWC opposes sections 3 and 4 of Engrossed
Mouse BIll No. 1466, That concludes my testimony. | will be happy to respond to
any questions you may have at this time.
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RE: HOUSE BILL NO. 1455

DATE: MARCH 14, 2001

The North Dakota Board of Medical Examiners opposes House Bill 1455 for the following

reasons.

1, Section 3 of the bill (Page 4, Line 12) provides that, “A notice of appeal may include a
q request for de novo review by the district court....”. In other words, the respondent in a

disciplinary action before the Board of Medical Examiners would suddenly be given not

one but two hearings on the merits of the case. The result would be completely redundant,
prohibitively expensive (the cost of prosecuting a disciplinary action against a physician
often runs into the tens of thousands of dollars and sometimes into the hundreds of
thousands of dollars), and wholly impractical. Not even in criminal law, where the due
process requirements are most stringent, does the accused have the right to have two
hearings on the merits of the allegations. If this bill passes, the Board will be required to
prove its case twice while the respondent need only prevail once. The respondent will be

able to use the first hearing as a sort of preliminary hearing whose only function will be

to force the Board to show all its cards. The “real” hearing will then come in the district

OITY CENTER PLAZA o 418 £, BROADWAY AVE,, BUITH 12 » BIBMARCK, NORTH DAKOTA 88501
PHONE (701) 3208800 » FAX (701) 328-6508




court,

Section 5 (Page 6, Line 8-13) provides that, “...boards and commissions may request an
administrative law judge to be designated to reside over the entire administrative
proceeding or adjudicative proceeding and to issue the final order of the agency under
subsection 6 of section 28-32-08.5, or they may request an adminiscrative law judge to be

designated to preside only as the procedural hearing officer under subsection 5 of section

28-32-08.5....".

This amendment totally subverts the Board's ability to use the Office of Administrative
Hearings in any workable way, it radically changes the complexion of our hearings and it
has a tremendous impact on what it means to accept an appointment to the Board of
Medical Examiners. If this bill is passed into law, then instead of employing a hearing
officer to conduct the Board's disciplinary hearings and to write proposed Findings of Fact,
Conclusions of Law, and a proposed Order for the Board's consideration, the Board would
be reduced to choosing between the two new options: The ALJ can preside over the entire
proceeding and issue the final order, In other words, we can abdicate our authority and
turn our disciplinary function over to the ALJ thereby abandoning one of our two main

functions (licensing and discipline). Unfortunately, under this bill the only other choice

doesn’t work either.

Section 28-32-08.5, NDCC, provides that, “If the hearing officer is presiding only as a

procedural hearing office, the agency head must be present at the hearing...”. Section 28-

2
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Bill/Resolution Number 1113 1459
Hearlng Date February 8, 2001

Rep, Weisz « Chairman ( 233 ) Would this also apply to somebody stealing wits out of your tank
at the farm?

Rep. DeKrey: | should hope so,

Rep, Weiler: | represent District 30, 1 cospensored this bill, Fask your support. With the

Increased price of gasoling --« has dramatically increased the number of gas thofls al the pump.

Cul Rolfson: T am an attorney here in Bismarck. [ represent the ND Petroleum Marketers

Assoclation, T will go through the bill und glve some ol the philosophical ideas supporting the

bill.

I'also have the amendments referred to by Representative DeKrey, [ will distribute copies,

Coples of these amendments are attached. ‘The bill addresses anyone who leaves a retail
. establishment selling gas and not paying for it are subject to sanctions, The amendments will

provide this type of theft would be a class B misdemeanor, Afler a second voolation the DO'T

could suspend driving privileges for up to 6 months and for a third and subsequent convictions

up to a year, The goal of the Petroleum Marketers is to reduce theft and to aid law enforcement

and reduce the problems for prosecutors.

Rep. Ruby: (675 ) What is the penalty for stealing gas now?

Cal Rolfson: It is a class b misdemeanor if he steals less that $250 worth of gas.

Rep. Weisz - Chairman ( 724 ) With your amendments in here -- the only reatly change in here is

that the drivers license could be suspended -- How is the DOT supposed to be notified?
Cal Rolfson: Keith Magnusson will be here to explain how this has been worked out with his
department They do have some concerns and recommendations..

. Rep, Mahoney: ( 849 ) Prosecution of a theft is a little easier and | wonder if that isn't why that




Page 3

House Transportation Commitiee
Bill/Resolution Number |13 1459
Hearing Diate February 8, 2001

was put there as an infraction - because you don't have the problem of having a jury tind guil
[or uerime - so it makes itan easier ofTense to prosecute on the first ofTense -« do you suppose?
Cul Rolfson: | believe that is correct. The purpose was to start gradually and not make it so
onerous initially for first offenses. The whole issue was 0 have a separate statute so that the
petroteum markers who loose thousunds of dollars and because itis so difficult to deal with that
they would be able to bring that to the attention of the public by posting it at the gas pump.,
Russ Hanson: Fam President of the ND Petroleum Murketers Association, | have written
lestimony for your relerence. A copy of Mr, Hunsons remarks are attached.

Rep. Weisz - Chairman (1786) In the t1 states that have enacted similar legislation do they all
suspend drivers license?

Russ Hanson: In most of the legislation | looked at that is the key.

Rep. Kelsch: (1841 ) Iam not a big advoeate of putting more laws on the books thun we afready

have -- Couldn’t you have accomplished the same thing by enforcing the laws we already
have? Just put your stickers on the pumps and let people know that it is illegal to steal gas?
Russ Hanson: I appreciate your concern and that is a definite policy decision you will have (o
make but we don’t feel that we have a strong enough message without this bill,

Rep. Thoreson: (2059 ) If it is a first offense -- do they go to court -- how is that?

Russ Hanson: I will defer to our legal guys.

Rep, Ruby: (2106 ) couldn’t pick one of the penalties in the list of class B misdemeanors and
put that on your stickers -- now -- without this bill?

Russ Hanson: Perhaps we could -- the thought behind this is that driving is a privilege that
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people dont want to lose.

Cal Rolfson: “To address Representutive Thoreson's question -« 1t would depend upon the gas

stution owner pretty much how he wanted to proeeed if it was one o his regular castomers --if

they did decide o prosecute then they would huve o go s court, Onee there they have to prove

intent. ‘There ure some good protections,

Rep, Mahoney: ( 2447 ) Tam (rying to remember il there is a Ustrict intent” provision --

culpablility == I am not sure on that,

Cal Rolfson: You may be right about the strict intenc interpretation -

Rep, Mahoney: | probably is better to leave it as an infraction ---?

Dave Froelich: [ represent Missouri Valley Petroleum, Mandan -- first in response to Rep.
o Mahoney -- in talking with the states attorneys that section has changed and there is a tracking

issue in that somebody could have 5 or 6 infractions and it would never get to the level of a

second offense, Our company operates 5 retail out lets in the state -- in the past 5 years we have

lost probably about $10,000 due drive offs -- we feel posting the consequences at the pump will

be a deterrent -- we ask your support with this problem, We may have to resort to the what they

do in bigger cities and that is prepay before you fill,

Rep. Weisz - Chairman (2838 ) do you have any idea who the normal customer is that drives off
- is it the younger people -- or habitual criminals ?

Dave Froelich: We all have a little different operations so it could vary but [ believe it is the
youngcr people and then there is the habitual criminal who can spot a semi-truck and park

‘ behind it out of sight, fill up and drive away. It is not the first timers but repeater professionals,
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Rep, Ruby: ( 2932) For those repeat offenders, do you think this is enough (o curb thit”

Pave Froetich: 1ts a start,

Rep, Kelseh: 2993 ) Would it help huve the newer pumps that use credit cards lor purchases!?
Dave Froclich: Yes it helps -- as fur as frecing up the cashicrs time so they can be more watehlul
== but there are problems when they think their eredit card is authorized and start pamping - then
they drive off.

Rep. Thorpe: (3124 ) What kind of evidence are you going to be able to give 1o prosecutor and
law enforcement to enforee this if'itis law?

Dave Froelich: Presently we try to get alicense plate number -- usually the hose and nozzle are

faying on the ground -- that is a strong indication that it was intentional --

. Rep, Thorpe: (3274 ) It really is your word against their word -- but what about camera back-up

-

Dave Froelich: again the whole basis of our whole bill is deter -- deter --- deter

Rep, Thorpe: (3436 ) You could probably do that now with these picture on the postings on the
pump --
Rep. Schmidt: (3512 ) lost $10,000 in five years -- when gas was 60 cents a gallon -- do you

foresce that you could lose twice that with the price going up and more thefts because the price is

so high?
Dave Froelich: Yes sir -- that is why we have a growing concern,

Lorraine Hawkenson: [ am the area supervisor for Sta Marts in ND. [ have tried stickers with
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the current penalties posted at the pump at all three stores in Bismiarck« Mandan this last seir and
| huve not seen that it made uny differenee - L think we need this stronger faw 1o post -« the Joss
of your license -« to share some other inlormation with you -- at 8 location in NI we fost $6:456

due to drive offs <= that is gas and $4996 in diesel thelts, -- there were 381 thelts - more than |
u duy, The average loss is $17.69 per duys -- we had 32 diesel thelts lust year - nearly one per

week with average ol $117.76 per theft, n the Bismarek-Mandan area at the east Bismarek
location we paid $135 .57 in gas tax -- $634 per day in December foss in gas equal to $20.46 per
day and diesel loss was $317 per thelt and the reason was the one big loss we experienced
which you probably read about. We train our people yet we have the problems, StaMurt supports
passage of this bill,

Rep, Maboney: ( 3982 ) Do you have any suceess at all in catching these offenders and in
prosecuting them?

Lorraine Hawkenson: I can only speak for Bismarck-Mandan -- [ would suy maybe 1 out of 20,
Rep. Ruby: (4254 ) Do you or have you tried video monitoring?

Lorraine Hakwenson: Yes in the Bismarck-Mandan area we have video cameras -- [ sorry a can’t
relate any feeling about the success rate,

Matt Bjornson: May family is in the petroleum business out of Cavalier, I am Chairman of the
Petroleum Marketers Association. Our 149 membets have over $46,000 a year in losses, We

want
to deter thieves.

Rep. Kelsch: (4401 ) How much do you think this will help -- will it decrease the thefts by one

half ?

Matt Bjornson: All that we can go by is the experience in other states and they have been very
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suceesstul.
Rep. Weisz - Chajrmun (4547 ) Do they huve those percentages??
Matt Bjornson: | don'thave those figures but the report from the state of Vieginia suid that this

has been the best thing they have done in years,
Rep Ruby: (4894 ) With the amount of money you are losing would it pay to buy video

monitoring equipment and then putting w sign on the pumps that advises you are being wateh -
wouldn't that work?

Mutt Bjornson: Depending on the size of the Tocation would determine whether you could afford
this equipment,

Keith Magnusson: T am Director of Driver and Vehicles Services for the ND DOT. We are
neither for nor against this bill. We do have couple of concerns - 1 specific that Mr, Rolfson has
alrcady talked about and another general one. First 1 want lo answer the Chairman’s question
about how does the Dept. Find out about these convictions. You first have to have a record of the
conviction -- the specific concern we have is with section 2 -- it one of those -~ we don’t think
the bill neceds the very specific direction to suspend the license on a second offense--- also in
section 2 we are not exactly sure what the effeet could be -- we don’t know if that effects other
parts of the code -- the motor vehicle code is finely tuned like the IRS code and some changes

in one area can cause problems in others, We don’t think we need section- the actual authority
because we have that now, With section 1 we would ask that you delete section 2. The other
concern is a general one and that of using the drivers license as the magic bullet to force
compliance, Driver license is supposed to reflect driving ability. Normally you suspend

someone’s license it is for points.
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Rep, Weise - Chuirman € 5567 ) How will it work will the courts or the DO trach the offenses
under this?

Keith Magnusson: Just how wa are going (o do thut will have to be worked oul.

OPPOSITION TESTIMONY - (5794)

John Olson: | represent the States Attorney Association and also the NI Peace Officers
Associution. IU1s haed to testity against a bill like this -- and it doves have a lot of support. The
States Attorneys were concerned ubout the infractiosal language. I you look at Chapter
12,1-20-03

the flrst provision in there deals with the consolidation o a whaole lot of ottenses and
categorizes them, -~ that general code was passed in 1975 and again in 1975 -« we wanted o
consolidute the code, have them all in one place and treat them equitubly, This bill takes
several steps away from that goal. Just because we have u rule on consolidation would not b
sulficient reason to not pass this bill but there are reasons for not going outside that cude 1o
caforce this bill and tracking it -- and a number of other inconveniences. 1t is already u crime --
I was impressed with some of the testimony particularly that given by StaMart -- | believe they
do have a problem and that they have tried to address it.

TAPE | SIDEB

John Olson: continued --- With this bill you would have two sections of the code to address
and you would have to elect which section of the code you were going to charge a violator
with---we also see as an evidence problem in trying to prosecute these cases.

Rep. Mahoney: (161 )You talk about the proof problem -- as you know in any case you have to

have enough evidence --- to invoke the eriminal statutes --- beyond a reasonable doubt -- or

the prosecutor or even the court is not going to go ahead with it, So, what is different here?
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John Olson: What you say is -- you are absolutely correct. 1t is always going to be a prool

problem and this will not ¢hunge that,

Rep. Muaboney; ¢ 314 ) sometimes it seems like there s w feeling ol this is going to be mory

work

for us as prosecutors <« that is Kind of behind us - [don'tsee this as bringing in more cases hat It

I8 going 1o by just as difficult to prosecute with or without this -

John Olson: Let 0 say this -+ we as prosecutors want the work se want something so we can

prosecute these offenders -- we would want the evidencee we need - so let there be no mistike

where we stand on that -- we are against crime --

ep ongy: (468) You now that certai oftenses are taken out of the -- like theft ol cable

services, == some of those things are in separate sections as offenses  that is already being done.
. Rep, Thorpe: (514 ) What | read here iy they wish to legitimize the sticker by threatening the

foss of their drivers license == could we make this so that insteud of losing their license they could

£o to the crow bar hotel, the threat of jail time would be more intimidating to me --

John Olson: | guess that is the point we are trying o make -- il offenders are that wise about the

code -- the criminal laws and they will realize that they get one free attempt under the current bill

and they are not going to be suspended from driving until the second one -- [ done think that is

that much of a deterrent,

Marvin Mariner: [ am from Minot ( ? And apparently representing himself') I don't think the

state should have to pay for catching them after leaving the gas pump- - I just got back from the

state of Oregon and there you can’t fill your own tank -- their is and attendant there to fill your

tank -- and if they tried to drive away they can get the license number and you have a witness.
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Fdon'tthink having someone there should inerease the cost of gas becaase the Tast (1 up in

Oregon == gus was b1 a gallon - u Jot fess than here,

Rep, Jegsens ¢ 792 ) Oregon law requires there be an atlendant an the pumips,

There being no one else wishing to appear on FH 1459 we will ¢lose the hearing, (837
TAPE 2 SIDEA (4751

Bep Thorpe: ( 5805 ) As Keith Mughusson sugested, Tmove that we remove “seetion 2,
Rep, Muboney: | second,

On u voice vote the molion canied,

Discussion loosely amended Rep. Thorpe 1o include the several amendnients reconnmended by
Keith Magnusson and Rep, Muhoney consented and ugreed, The voice vote was repeated and
carried.




2001 HOUSE STANDING COMMIUTTER MINUTES
BILL/RESOLUTION NOL B 1459 B
House Transportation Commitlee
W Conference Commitlee
[Hearing Dale February 15, 2001

Clupe Number [ Side A O Side B Meter
e N

Committee Clerk Signature W W/

Minutes: opened the discussion o action on 1B 1459,

12
T

I'nd 89S

Rep. Weisy - Chalman advised that a number of people including the North Dakota Petroleum
Council and Dealers had some objections o the bill us drafted and that several amendments were
being proposed, It appears that the amendments meet with everyone’s approval. It was now up to
the committee. What the amendments would do first of all is to take the proposed law out of
section 39 of the Code and put it into theft penalties and convictions sections of the code and the
courts muyy suspend the drivers license. This takes the DOT out of the picture for tracking
Convictions, ete, Also the strict liability construction under section 39 was eliminated by the
move the new section as intent would have to be proved. Both sides appear to be happy with the
proposed amendments as it will allow the petroleum dealers to post the stickers that says your
drivers license may be suspended and that you can be convicted. It doesn’t put any additional
burden on law enforcement, the DOT, or the courts. The courts under multiple conviction may if

they want can suspend the drivers license,
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. Hearlng Dute February 15, 2001
Following discussion,;
Rep, Sclumidie (655 ) 1 move approval of the amendment,
Rep, Lisvken: 1 second the motion,

On a4 voice vote the motion earried,
o Liwken: €727 ) Fmove a Do Pass as Amended™ for TH3 1459,
Repe densen: ! seeond the motion,

On a roll call vote the motion carvied: 14 yeas 0 nays O ubsent,

Rep, Ruby was designated to carey TH3 1459 on the loor,

END (895)
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HOUSE AMENDMENTS TO HB 1459 HOUSE TRN  2=16=0]
Pagoe 1, line 2, romovs “; 1o amend and reonact subsoction 1 of section 39-06-32 of"
Page 1, romove line 3
Page 1, line 4, remove "suspend driving privileges”

Page 1, roplace lines 8 through 21 with:
“Nonpayment for motor fusls - Penalty.

1. For a thelt oltense In violation of chapler 12.1-23 which involves a parson
who legaves the premises of an rslablishment at which motor fuel is offered
for rolall sale after motor fuol weas disponsod into the fuel tank of a motor
vohicle that that person drove away without having made due payment or
authorized charge for the motor luel dispensed, the court may:

A, Upon a person's second conviction, order the suspension of the
person's driving privileges for six inonths; and

b. Upon a person's third or subsequent conviction, order the suspension
of the person's driving privileges for one year,

2. Asused in this section, "conviction" means a final conviction without regard
o whether sentence was suspended or deferred or probation was granted
after the conviction. Fortelture of ball, bond, or collateral deposited to
secure a defendant's appearanco in court, which forleiture has not basn

vacalted, Is equivalent to conviction.”

Page 1, remove lines 22 and 23

Page 2, remove lines 1 and 2

Renumber accordingly

Page No. 1 18314.0101




2001 HOUSE STANDING COMMITTEE ROLL
BILI/RESOLUTIONNO. f/ o ) o/ S79

House  Transportation

Roll Call

Date:

215"

Vote #:

CALL YOTLES

Commitiee

Subcommitiece on
or
C‘onference Commitiee

Legislative Counctl Amendment Number

Action Taken

J)o /L);L LS wR /4//%?4;«@&:/

Motion Made By 3[) 74/@;, /u! v Seeonded By //‘C 2. ()/}’/J/A st

Representatives Yes [ No Representatives Yes | No
Robin Weisz - Chairman v FHowuard Grumbo N
H' Chet Pollert - Vice Chairman V', John Mahonuey v
Al Carlson I/ - Arlo 15 Sehimidt V.,
i Mark A. Dosch v, Llwood Thorpe V-
Kathy Hawken /|
Roxanne Jensen v,
RaeAnn G. Kelsch vV,
Clara Sue Price Vi
Dan Ruby V
E Laurel Thoreson 4
e S e S i
Total (Yes) / L/ No O
Absent

Floor Assighment

0

[f the vole is on an amendment, briefly indicate intent[




REPORT QOF STANDING COMMITTEE (410) Module No: HR-29-3613

February 16, 2001 8:33 a.m, Carrler: Rub
Insert 1.C: 163140101 Title: .020

REPORT OF STANDING COMMITTEE
HB 1489: Transportation  Committee  (Rep. Welsz, Chairman) rgcommonds
AMENDMENTS A8 FOLLOWS and when so amondod, recommonds DO PASS
(14 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 14868 was placod on the
Sixth order on the calondar,

Page 1, lino 2, remove "; to amond and reenac! subsoction 1 of section 39-06-32 of"
Pago 1, removo ling 3

Page 1, lino 4, remove "suspond driving priviloges”

Page 1, roplaco linos 8 through 21 with;

"Nonpayment for molor fuels - Penalty.

1 For a tholt offonso in violation of chaptor 12.1-23 which involves a porson
~ho leaves the premisos of an establishimant at which molor fuel is offered
ior rolall sale wter motor fuol was disponsed into the fuel tank of a molor
vohiclo that that porson drovo awar without having made due payment or
authorizod chargo lor the molor fuel dispensed, the court may:

a. Upon a porson's second cenviction, order the suspension of the
porson's driving privileges for six months; and

b, Upon a person's third or subseguent conviction, order the suspension
ol the porson's driving privileges for one year,

2. As used In this soction, "convictlon" means a final conviction without
rogard to whethar sentence was suspended or delerred or probation was
granted after the conviction. Forfolture of ball, bond, or collaieral

deposiled o secure a defendant's appearance in court, which forfeiture
has not beeri vacated, is equivalent to conviction."

Page 1, remove lines 22 and 23
Page 2, remove lines 1 and 2

Renumber accordingly

HR-28-3613

(2) DESK, (3) COMM Page No 1
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2001 SENATE STANDING COMMITTEL MINUTES
BILL/RESOLUTION NO, HB 1459
Senate Transportation Committee
O Conference Committee

Hearing Date 3-8-01,3-16-01

Tape Number Side A  Side B Muulj

| L X 1.5-13.2

3-16 | ] ‘ X 11.8-17.9
Committee Clerk Signature _ TR TRt

N :

Minutes: HB 1459 relates to theft of motor i‘ucls; relating to authority of the department of
transportation to suspend driving privileges; and to provide a penalty.

Rep.Duane De Krey: (District 14; Supports) This is kind of a new idea that has had somce
success in other states, Gas theft can get to be a big problem especially at today's gas prices. This
has been amended since it left the House,

Rep. Dave Weller: ( District 30: Supports) With recent gas price increases, theft of fuel has
become bigger, There are a lot of small business people that are getting their gas stolen, | think
this is one way that we can help alleviate the problem.

Russ Hanson: ( President of ND Petroleum Marketers Association; Supports) See attached
testimony. Also hands out written testimony from Matt Bjornson and Loren Dusterhoft,
Senator Trenbeath: How did you arrive at six months and a year?

Russ Hanson: That was the horm that we copied from other states,
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Senate Transportation Committee
Bill/Resolution Number HB 1459
Hearing Date 3-8-01,3-16-01

Senator ‘Trenbeath: 'The concern | have is the message we send, [ you are driving under the
influence of alcohol, you tose your license for three months, 11 you steal gas. you lose it {or six
months. As | understand, the real/major reason for having this bill is to have warning on pumps
or have the chilling effeet on people who are inclined to pump and run.

Russ Hanson: That is exactly correct,

Cy Fix: (General Manager of Bis/Man Cenex and Sterling ‘I'ruck Stop: Supports) We have fost
$2724 in revenue, or approximately 1870 gallons of gas in 5 locations. We can't get it back, We
can’t even get the state or federal tax back, That amounts to another $700 that we arc out, ft's o
concern for us,

La Rayne Hawkinson: ( Arca Supervisor for Bis/ Man Stamart Travel Centers; Supports) There
arc 8 ND locations, At some of our locations we have tried different deterrents such as putting an
employee outside to record license plate numbers and such, Still, last year the 8 ND Stamart's
lost over $10,000 in gas drive offs. The pressure on my clerks are a lot for anyone to handle, We
handle 15,000-20,000 customers a week at the truck stop location in East Bismarck, Explains
clerks many various hassled dutics, We fecl that making drive offs the true crime that they are
will be a deterrent,

Senator Muteh: Are there any statistics on people caught driving off?

LaRayne Hawkinson: In the Bismarck/Mandan arca last year, 1 believe it was only one. It's
pretty grim statistics, Since we spoke a month ago today before the House Committee, the three
Bis/Man Stamart locations incurred another 16 drive offs losing $256.12,

Hearing closed.

Committee reopened on HB 1459,
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Senate Transportation Committee
Bill/Resolution Number HB 1459
Hearing Date 3-8-01;3-16-01

Discussion was held, Senator Espegard motions to Do Pass. Scconded by Senator Beicier, Roll
Call taken, 3-3-0. FAILED.
Committee closed. Committee reopened on 3-16.

Discussion held. A verbal amendment is proposed by Senator Trenbeath, Senator Trenbeath

motions to accept proposed verbal amendment. Seconded by Senator Espegard, Roll call taken,

3-2-1.
Senator Trenbeath motions to Do Pass as amended. Scconded by Senator Mutch, Roll catl tuken,
3-2-1. Floor carricr is Scnator Trenbeath,

Committee closed.




Date: 2
Roll Call Vote #: \

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. .
5%

Senate  Transportation

Subcommittee on

Committee

or
Conference Committee

Legislative Council Amendment Number

Action Taken i‘_D') PQM/

Motion Made By E d Seconded B ot
Sread By Der A0y
v D
Senators Yes No Senators Yes | No
Senator Stenehjem, Chairman X | Senator O*Connell B
Senator Trenbeath, Vice-Chair ¢ Senator Bercier XX
Senator Mutch X
Senator Espegard N
Total (Yes) 3 No 3
Absgent O _
Floor Assignment

If the vote is on an amendment, briefly indicate intent;
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Date:
Roll Call Vote #: \

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILI/RESOLUTION NO. P
\ASY

Senate  Transportation Commitlee

Subcommittce on
or
Conference Committee

Legislative Council Amendment Number \Kb%\\\ ()aWL\ o
Action Taken TYX_()\I\,L )\c ( ,Ph AN k\ \jyu \’M,O /\n\)? rﬂ ﬁ\.ﬂ}\‘(.
Motion Made By -~ Seconded e
\yenteadba by ____...(;Apii-‘@(_é!dm
Scnators - Yes | No Senators Yes
Senator Stenchjem, Chairmun | Senator O’Connell )(

Scenator Bereler

Senator Trenbeath, Vice-Chair
Senator Mutch

Senator Espegard

LI

No

2
N

Total (Yes)

Absent ’[ I

Floor Assighment

If the vote is on an amendment, briefly indicate intent:
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Roll Call Vote #: \L\ /’)q

2001 SENATE STANDING COMMITTEE ROLL CALL YOTES
BILL/RESOLUTION NO.

Scnate  ‘Transportation Committee

Subcommitice on

or

Conference Committee

Legislative Council Amendment Number \—\ C}O o o
Action Taken -"\‘)) D(wh LG "\ Y4 f'\(QJ ((
Motion Made By , &L Seconded e

_ Teinbrdn o  Mudch

Senators \’cs No Senators Yes | No
Senator Stenchjem, Chairman ) A [ Senator O’Connell X

Senator Trenbeath, Vice-Chair X Senstor Bereler
tSmator Mutch X
Senator Espegard X

;
|

) .
Total (Yes) -~ No ? L
Absent (@}" 1’

Floor Assignment @Xam /\f\' N \De.cv-& \'f N

[t the vote is on an amendment, briefly indicate intent;




REPORT OF STANDING COMMITTEE (410) Module No: SR-46-594%

March 16, 2001 3:12 p.m. Carrier: Trenbeath
Insert LC: 18314.0201 Title: .0300

REPORT OF STANDING CONMITTEE
HB 1459, as engrossed: Transportation Committee (Sen. Stenehjem, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS (3 YEAS, 2 NAYS, 1 ABSENT AND NOT VOTING). Engrossed HB 1459
was placed on the Sixth order on the calendar.
Page 1, line 13, replace "six" with "up to three"
Page 1, line 15, replace "one year" with "up to six months"

Renumber accordingly

(2) DESK, (3) COMM Page No. 1 $1.40-5045




2001 "ESTIMONY

HB 1459




w o
) s 12.12.19656
T Q 1wt
B 12.31.2001%
[ 1]
¥ 08.14.1808
oM ¢ e

Drive away without
paying for gas...it could be
the last time you drive.

Under Virginia law, if you pump and rum,
you can lose your driver’s license.

This message ronght to you by:

Airgilnia Depanment of Mottor vehicles Vieginta Stawe Police

Virginia Petrolcum Marketers & Conveanleace Swore Association, Inc. -
»

Pay for Your Gas
OR Lose Your LICENSE!
Under Oklahoma law, if you don't

pay for your gas,
you can lose your driver’s license.

Drive-off without paying
and it could be...
your last time to drive.

S So think before you pump,
or you could be walking!

Oklahoma Statutes
Sectiori 1740 of Title 21 “Pump Pirates Act”

This publlc service announcement was developed by tha: Oklahoma Petrotaum Marketers and Conveniance Slore Association,




Testimony --- H'3 1459
February 8, 2001
House Transportation Committee

Mr. Chairman and members of the House Transportation Committee, my name is Russ
Hanson, President of the North Dakota Petroleum Marketers Association (NDPMA).
NDPMA is a statewide trade association representing 311 companies involved i

petroleum marketing including service stations, convenience stores, truck stops, and bulk

oil jobbers.
We appreciate the opportunity to appear before you in support of HB 1459,

NDPMA asked for introduction of this bill to offer petroleum marketers an avenue to
address “drive off” or theft of petroleum products, Drive offs occur when a person fills
ups his/her gasoline tank with fuel and leaves the premises witiiout paying. As the price

of petroleum products dramatically increased over the past couple of years — so have the

number of instances of gas thefl,

At present, there is little or no enforcement to stop gas theft, and we believe HI3 1459
will act as a deterrent, warning would be offenders that if they leave without paying for
their fuel, they could lose their driving privileges. Passage of this legislation will allow
retailers to post signs, at the retailer’s expense, that drive offs will not be tolerated and
anyone caught driving away without paying for fuel will be prosecuted. Further, repeat

offenders face the possibility of losing their driving privileges.

As in any retail industry, theft is addressed regularly by management. Theft in many
instances has become a cost of doing business. Many People don’t realize that theft
becomes an overhead expense. The public is so sensitive to gas prices ~ losses due to

theft are eaten by the business rather than passing them on to customers,




This is a problem that is being addressed across the nation, Twelve states have some type
of gas theft law in place. This bill reflects legislation enacted in Kansas. Georgia,
Oklahoma, Colorado, Alabama, Florida, Michigan, Mississippi, South Carolina,
Tennessee, West Virginia, and Virginia are other states that have recently enacted gas
theft laws. In addition, South Dakota, Montana, Minnesota, Wisconsin, Nebraska, North

Caroling, and Arkansas are in the process of introducing legislation to address gas theft,

I visited with several colleagues that have gas theft laws in statute to assess opinions of
whether the legislation achieved the goal of deterring gasoline theft. The most telling
comment | received was from Mike O'Connor, President of the Virginia Petroleum
Marketers Association. He states “since the law went into effect on January 1, 2001, we
have distributed 25,000 stickers with the message “no pay, no license” and the members

think that it is the greatest thing the association has done in the 52 years of existence.”

In an effort to provide you with costs and instances of gas theft occurrences in North

Dakota, NDPMA conducted a quick survey of our 311 members and concluded the

following results:

66 companies responded representing 149 retail locations.

The average number of gas thefts of those responding was 20 thefts per year with the

average dollar loss of $15.66 per occurrence,

Ther: are approximately 886 retail stations in North Dakota. While we won't attempt
to compare the results of our survey (o the number of total stations, but we do believe
this illustrates that this is a significant problem with quite a fiscal impact to business.

Mr, Chairman and members of the committee, NDPMA believes this is proactive

legislation that will address a major problem for petroleum retailers to deter would be
offenders of gas theft. We believe this legislation will reduce the number of gas thefts and

reduce the burden on law enforcement to have to deal with this issue. NDPMA would

appreciate your favorable consideration, | would be happy to attempt to address any

questions.




'NORTH DAKOTA PETROLEUM MARKETERS ASSOCIATION

4025 N. 3rd St ¢ P.0, Box 1956 ¢ Bismarck, ND 58502
. Telephone 701-223-3370 « WATS 1-800-472-0512 » FAX 701-223-5004

REPRESENTING:

Bulk Oll Jobbers
convenlence Stores

Service Statlons Memorandum

Truck stops

TO: House Transportation Comrmittee
FROM: Russ Hanson — Fresident Qw\n [ W
DATE: February 15, 2001

SUBJECT: HB 1459 - Resource Material

Following the committee hearing last weck, it was suggested that I rescarch the impact
the gas theft law has had in states with a similar law already in statute. Attached are
responses from the Virginia, Tennessce, Oklahoma, and Kansas. | believe these
statements indicate that the gas theft law in their respective states has a positive affect in
deterring would be offenders of gas theft. 1 have highlighted particular statements I
thought would be of interest.

Chairman Weisz indicates that an amendment will be drafted to change verbiage from
the “shall” suspend to “may” suspend the licenses of repeat offenders of gas theft. We
would like the record to indicate that NDPMA would fully support this amendment o
ease the concerns of the State’s Attorneys association. Our intent with this legisiation is
to deter gas theft and this amendment would not impact that objective.

We appreciate the opportunity to present this legislation to your committee, the thorough
comtmittee hearing, at.d subsequent discussion. We hope you are able to give HB 1459

your favorable consideration.

Thanks again for the opportunity to present this issue to the committee.

Enclosure
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CHAIRMAN OF THE BOARD
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Petralenmn Marketers, Ine,
Ruunoke, VA

FIRST VICE CHAIRMAN
Loneled 8. Allen, Jr.

BT, Lawsoh & Soun, Inc,
Hamplon, VA

SECOND VICE CHAIRMAN

Douglus K. Quarles, 11/
Quarles Petroleum, Inc.
Fredereksburg, VA

SECRETARY-TREASURER

Burry €. Grizzord
Sadler Bros, Ofl Co., Ine.
Empotia, VA

LEGAL COUNSEL

Bruce L Arkema

Cantor, Arkema & FEdmonds
Richmand, VA

IRECTORS

Gne Arnetre

Tiger Fuel Company
Churlottesville, VA
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ynchburg, VA

8.7 Dennis, 14
Woudfia Oil Co,
Richmond, VA
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Emmart Qi) Company
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thomas M. Leonard
Leonard-Splaine Compuny
Woodbridge, VA

Ronald L, Prewntt
Appalachiun ON Co., Ine.
Big Slone Gap, VA

John R, Setbore
Munchester Marketing, Inc,
Rehimoud, VA

Witliam &, fBill) Stearns 111
parker O (o, Ine,
South K, VA

Robert L, Story
Al Hines, Inc.
Sufivlk, VA

L8 (Stan) Terhune, 17
Frederick Northup, Ine.
Warsaw, VA

wis A Wall, J»,
ntham Oll Co., Ine,
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VAPMACS

13 2001 12! 14PM

Fal,

FAX NO, | 8842827777

(804) 282-7534 « FAX (BO4) 2802.7777
vapmacs@mindspring.com

I\"!ichqvl J. O'Connor, President
E.D. Catterton, Consultant Emeritys

February 13, 2001

Mr., Russell Hanson, President

North Dakota Petroleumn Marketers Association
1025 N, 3'¢ Street

PO Box 1956
Bismarck, ND 58502
Dear Mr, Hanson{K a7

On January 1, 2001 Virginin became the 10Y state 1o increuse penalties
on those who drive off without paying for gasoline. This new law
provides for a $100 penalty und o possible drivers license suspension for
a first conviction and a $100 penalty and a mandstory one-month

drivers license conviction for a second or subsequent conviction.

Working in conjunction with our local sheriffs and state police, we
developed the attached drive nway report that, in tum, we have
furnished to more than 1,300 retail members across the state, These
reports are designed to provide a tangible record of the theft, and to
assist [aw enforcement investigations and subsequent prosecutions

under the new law,

Since the law became effective, | have heard from & number of law
enforcement personnel who have informed me that the law und the drive
away report have provided them with a valuable new tool in fighting

gasoline thefl,
Since our state’s law is only 44 days old, it is premature to detcrmine
what the precise deterrent effect of the law will be in Virginia,

However, | cun tell you that we have distributed mote than 32,000 pump
stickers with the message NO PAY - NO LICENSE and that public

awareness of this crime has increased exponentially.

Sincerely,
\L&,\f) \\,Q«Am,

Michae! J. O'Connor

e

6716 Patlerson Ave., Ste. 100 Richmond, VA 23226
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Q} amy DRIVE AWAY REPORT F1217 (01109)
SEE THE BACK FOR IMPORTANT INFORMATION

PLEASE PRINT IN INK

IHICLE/TRAVEL INFORMATION

a5 Numbor Biale [ Vour | Waka e ad | aSGal (68 Reangur T | Cotor ™

EIERE L VSN S

Unusual Markings, Foalutes, Donts, Primer Paint, otc. | Otraction Travaisd gindues nema of ¢rect name o toute mamper)

ne B I R R R LERP R P R " by i e s o A

[ SUSPECT DESCRIPTION

CJ Male (] white (] Other (Descive) Weight Hoight 77" T el Color
] Black
[[J Female [ Bluc
[ tispanic
Clothing (Describe - Use back of form if naeded.) Distinguishing Fuuturas (Descnbe - Use back of ke f needed )
|
E
]
INCIDENT INFORMATION
Date Briefly desciibe whal happened. (Use bark of form d needed) T ~{
|
(] Aam |
Y i . ’
Reguler Number of Gallons | Value Pump Number | :
gp:uél (] Gasoline [] Mid-Grade (3 olesel $ '
D Premium ,
BUSINESS LOCATION INFORMATION
Name Talgpnong Number
‘ - { )
Street Address Cily/Tovm County Zip Cuda
Owner's Mame rManager's Name o
REPORTING PERSON'S INFORMATION
Narme Home Telephone Number i
am— { )
Home Address City State Zip Code [
Signature Form Completed: Data & Yimc Reported lo Polica; Date & Time :
[} AM (CJ am ‘
L (M (Jpm |

EMENT USE ONLY -
Badge/Code Numhar

Report Taken: Date & Time

w Enforcomeant Officlal's Namae .
[ am

i

Cem




FROM | URPMACS

ALWAYS BTAY ALERT - Know who (8 inside the slore and
herg thay are. Be nware of puopla hanging sround
10Ut buying anything and standing In places thal aro hard
ou fo se. Try lo walch oulside for suspicious actlvily
s0. Wrile down liconse numbers and dascriptions of
vohicles that you feol are suspicious.

TRUST YOUR INSTINCTS!HIN

MAKE IT EASY TO SEE - Make sure tha windows nre kepl
cloar of malorial (displays, signs, alc,) that block tho vigw
from inside and oul. Lot tha oHficar on patrol soe you ind
the roglster area,

FAX NO, | GB42B27777

CRIME PREVENTION TIPS

Fab, 13 2001 121101 Pa

BE FRIENDLY - Try to spuak (o overy cuslomer and makuo
tyo contact. This will let tho poasitla robbor kiiow your have
at loast seer them and know what thay look like.

BE SFEN - Kuop all (oliage tritnmed away from the budding
und windows. Mako sure It dons nol block any lighling
Maka sure your store is wall Iit. This moans insido and
oulside. Replacs hurnt out bulbs irnmediately,

DRIVE AWAYS - Please complete this form as soon as il
hoppuns and call 911 to report the theft Do NOT loeve the
storo In uny slluation to catch any violator
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MESSAGE SENT VIA FAX, ONE PAGE, INCLUDING THIS ONI.

Russell Hanson
North Dakota Retail/Petroloum Marketers Association

P. Q. Box 1956
Bismarck, ND 58502

Dear Russ:

As you know, the Tennessee "Drive Off" law went into elfect on July 1, 2000. At this point we
do not have hard statistics as to whether the Jaw and the decals have lowered the number of
porsons stealing gasoline and diesel, What wa do have {s unecdotal evidence that the decals are o
deterrent to the crime. Many of our marketer nnd retail members have called to say that they feed

the number of drive-offs has decroased.

Tho Tennessee Oil Marketers Association has distributed over 25,000 of the deculs, and if
nothing else, it has ruised public awareness of the problem. One of the points that we have
tricd to emphasize s that the cost (o this problem is greater than the public and the Legislature

realized. From a survey that we conducted, we estimated that each rotail station was the victim
of 2.3 drive-offs per week. At an aversge Joss of $15, that can amount to a theft of about $2,300

per tore per year. Added up over the state, the total is in the millions, and adds 1o the cost
of gnsoline for everyone. The publicity surrounding the decals has also helped the public
understand that this is not just a theft problem, il can also be a fire und environmenta) hazard
when people drive off without retuming the nozzle to the pump.

TOMA has received numerous calls from law enforcement ofTicers enquiring about getting the
decals for stations in their patrol area, Based on these calls, we feel that many local police
officers think that the decals do work as a deterrent to drive-offs, Since one of the complaints
that we heard most often trom our marketers was that police often did not want lo bother with
what they viewed 8s a "minor" crime, we have been very pleased with the increase in police

interest in gasoline theft.

Although it hag been a short period of time since the law went into effect in Tennessee, we are
happy with the results and feel that it was worth the effort,

Please do not heslrate to contact me il | can be of turther service in this regard.

‘ Madrylee Booth, Executive Director

P O. Box 101334 » Noshville, TN 37224 « 615-242-4377
430 Enos Reed Dilve « Naoshvllie, TN 37210
EAX 615-254-8117 » E-Mall: INOMA@compuserye.com




K LA H O M Petroleum Markelers Assoctation
Association of Convenience Stores

S1IS A Western « Oklahoma iy, OR “3HEE ¢ 405/842.6625 + 8O0/ 86. 3017 ¢ ) AN SDSK42- 4504
OPMA » OACS

JFebruary 12, 2001

Mr. Russ Hanson
North Dakota Petroleum Marketers Association

PO Box 1956
Bismarck, NID 58502

Dear Russ:
Reference: Driver-Off Legislation and Decals

Our legislation was passed two years ago by an urban legislator that was having trouble with
drive-offs in his district. We found out about the bill after it was filed and helped him pass the
Pump Pirates Bill. We saw the Florida decal and visited with them about the effectiveness. They
said the decal with the state trooper holding the drivers’ license and the possibility of losing it
got the attention of many people. OPMA-OACS has distributed more of these than any other
promotion we have had since [ have been here. We like to think the decal has been a deterrent to
drive offs, but I don't have any statistics. They are very noticeable, and | have bad many

comments about the decal.

Sincerely,

\MN‘W

Executive Director
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Februuy 12, 2001

Mr. Russell Hunson

President

North Dakota Petrolewn Markoters Assn
P.O. Box 1956

Bismark, North Dakota 58502

[Dear Russ:

Kaunsas passed "gus theR” legistation [ast year, that would remove the drivers license of un
individual delving off without paying tor gas for up to one year. The legislation passed
unanimously in both chambers and most, i€notall, legislators felt that they were really helping

the retail industry.

Gas theft has slowed a little. Tdon’t get the calls hike [ was before the legislation was pussed.
Howover, we are experiencing the same problem other states are having of law enforcement nol
rencting to a drive-off like they should. The membership was cloted that we pussed this
legislation but to take it a step further. ['ve beon told that the reason the police fail to react to a
gas thoft is largely due to a retailers reluctunce to prosecute. All too olten when a law
enforcemont officer responds to a call from a retailer, they ask “what do you want to do with the
person that has driven-off?” The retailer usually responds that all they really want is their
“$15,00" that was stolen. Law enforcement hus told me that they do net want to be bill
collectors and that unless there is a guarantce that charges will be filed, there will be little interest

to respond to the call.

In my opinion, to make gus-theft legislation really work, we only need one or two cases o be
prosecuted, and won, for this legislation to be really eftective,

As for the decals, they act as an “anti-thelt” policy that has been somewhat helpful in slowing the
drive-offs in Kansas. I don't have a dollar figure that { can forward to you that would impuct this
legislation, but [ go by phone calls, Before we passed the legislation I reccived calls every week.

After the legislation my phone has been pretty quict,

[ hope this helps! If you need additional information, give e a call.

Sincerely,

Thornas M. Palace
Executive Direclor
PMCA of Kansas

Petroleuny Marketevs e Convenivnee Store Associntion of Kansas
200 NW Hiighway 24 « Sulte 320 » PO Bos R47Y
Topeki, KS 666080479
7HS-232 0655  1'ax: 785-154-4174
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Testimony --- HB 1459
March 8, 2001
Senate Transportation Committee

Mr. Chairman and members of the Senate Transportation Commitiee, my name is Russ
Hanson, President of the North Dakota Petroleum Marketers Association (NDPMA).
NDPMA is a statewide trade association representing 311 companies involved in
petroleum marketing including service stations, convenience stores, (ruck stops, and bulk

ol jobbers. We appreciate the opportunity to appear before you in support of [ 1459,

NDPMA asked for introduction of this bill to offer petroleunm marketers an avenue to

address “drive of™ or theft of petroleum products. Drive offs occur when a perton fills
ups his/her gasoline tank with fuel and leaves the premises without paying, As the price
of petroleum products dramatically increased over the past couple ol years -- so have the

number of instances of gas theft,

At present, there is little or no enforcement to stop gas thelt, and we believe HI3 1459
will act as a deterrent, warning would be oftenders that if they leave without paying for
their fuel, they could lose their driving privileges. Passage of this legistation will allow
retailers to post signs, at the retailer's expense, that drive offs will not be tolerated and
anyone caught driving away without paying for fuel will be prosecuted. Further, repeat

offenders face the possibility of losing their driving privileges.

As inany retail industry, theft is addressed regularly by management. Theft in many
instances has become a cost of doing business. Many People don't realize that theft
becomes an overhead expense. The public is so sensitive o gas prices — losses due to

theft are caten by the business rather than passing them on to customers,

This is a problem that is being addressed across the nation, Twelve states have some type
of gas theft law in place, Kansas, Georgia, Oklahoma, Colorado, Alabama, Florida.
Michigan, Mississippi, South Carolina, Tennessee, West Virginia, and Virginia are other

states that have recently enacted gas theft laws. In addition, South Dakota, Montana,




Minnesota, Wisconsin, Nebraska, North Caroling, and Arkansas are in the process of

introducing legislation to address gas theft,

I visited with several colleagues that have gas thett Laws in statute 1o assess opinions ol
whether the legislation achieved the goal of deterring gasoline theft. The most telling
comment [ received was from Mike O'Connor, President of the Virginia Petroleumn
Murketers Association. FHe states “since the law went into effect on January 1, 2001, we
have distributed 25,000 stickers with the message “no pay, no license™ and the members
think that it is the greatest thing the association has done in the 52 yeurs of existence.™ [n
addition, 1 have attached testimonials from the executives of the Tennessee, Kansas, and
Okluhoma petroleum marketers to give you an iltustration of the eftectiveness of this law,

We anticipate similar success in ND with the enactment of 113 1459,

Inan effort to provide you with costs and instances of gas theft occurrences in North
Dakota, NDPMA conducted a quick survey of our 311 members and concluded the

following results:

. 66 companies responded representing 149 retail locations.

2. The averuge number of gas thells of those responding was 20 thefts per year with the
average dollar loss of $15.06 per occurrence,

3. There are approximaltely 8860 retail stations in North Dakota, While we won't attempt
to compare the results of our survey to the number of total stations, but we do believe
this illustrates that this is a significant problem with quite a fiscal impact to business.

Mz, Chairman and members of the committee, NDPMA believes this is proactive

legislation that will address o major problem for petroleum retailers to deter would be

offenders of gas theft. We believe this tegistation will reduce the number of gas thelts and
reduce the burden on law enforcement to have to deal with this issue, NDPMA would
appreciate your favorable consideration, [ would be happy o attempt to address any

questions,
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o WRITTEN TESTIMONY
MARCH 8, 2001
HB 1459

Matt Bjotnson
Chairman, North Dakota Petroleurn Matketers Association

Mt Chairman and Membets of the Senate Transportation Comtnittee. The
theft of petroleum products from retail dispensers is a real problem in tany
arcas of the State of North Dakota, Our own business has experienced what
we consider to be a significant loss to gas theft. "Lhe problem has become
warse in the recent past. In looking for an answer to deter these thefts,
NDPMA has commuanicated with other states that have addressed the problem
with legisiation similat to what we propose today, We arc told that the threat of
loss of license is a key deterrent that is reducing gas theft in other areas.

NDPMA believes that passage of this legislation will be beneficial for law
enforcement, If the deterrence factor works as it has in other states, the
number of reports to law enforcement about gas thefts should be reduced. For
those people that are habitual gas thieves, we believe that loss of their license is
an appropriate component of their punishmeat, 1 they can't drive, they can't
stcal gas.

On behalf of the North Dakata Petroleum Marketers T would like to thank you
and ask for your positive consideration of HB 1459,

BJORNSON OIL COMPANY INC.
P.O. BOX 250
CAVALIER, ND 58220




MAR~O7~28@1 ©414] PM DUBTERHOFT.QUIL.DEMERS.AM 701 772 8196

Dusterhoft Oil Ino.
Loren Dusterhoft
4315 Demers Ave, -
Grand Forks, ND
March 7, 2001

Senator Bob Stonchjem

Senate trmsromtlon Committee
State Capita

Bismarck, ND

Senator Stenehjem:

In regards to bill 1459, the gasoline theft bill, I have some interest in gelting

this bill passed. I am an owner of four gasoline stations in Grand Forks, Each
car wo have hundreds of dollars worth of gasofine thefts at all of the locations.

¢ police are reluctant to do anything about it even though it is a misdemeanor
with a fine of up to $1000. I have never heard of anyone getting prosecuted for
this in Grand Forks. I feel If we gave the judge the authority after a second
offonse to suspend a violators driving priveleges for a period of time, it may
prevent some of the thefts, Also, if v/e could gets signs posted on the pumps
stating the consequences of gasoline theft it may make the public more aware
that violators will be prosecuted.

Loren Dusterhoft

oo




32-01(3), NDCC, provides that the term, “agency head” means an individual or body of
individuals in whom the ultimate legal authority of the agency is vested by law.

The law says that the final decision In a disciplinary action prosecuted by the Board of
Medical Examiners must be made by those members of the Board who weren't involved
in the investigation of the case. In other words, six members of the Board of Medical
Examiners must be physically present during the entire hearing and during every

disciplinary proceeding,

Although most cases are settled without a hearing and most hearings can be concluded
within a day or two, that is not necessarily the case. A hearing can run much, much longer
than that, perhaps several weeks. [t is difficult to believe that many physicians will be
willing to serve on the Board of Medical Examine s if they might be summoned across the
state at any time to sit in on a hearing that might take them away from their patients and
their practices for days at a time, The impact on their patient populations is impossible to
calculate, The cost to the Board of Medical Examiners for additional per diem, mileage,
meals, and hotel rooms is a complete waste of money that is better spent in providing fair

and efficient hearings that serve the Board and the respondent physicians very well.

The really discouraging part of all this, is thai the current system works very well, We
don't need to “fix” it. The Office of Administrative Hearings provides excellent service

to the Board of Medical Examiners.
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H. B. 1455

Presented by: illona Jeffcoat-Sacco
Public Service Commission

Before: Senate Judiclary Committee
Honorable Jack Traynor, Chairman

Date: 14 March 2001
TESTIMONY

Mr. Chalrman and committee members, 1 am lllona Jeffcoatl-Sacco, director of
the Publlc Service Commission's Public Utilities Division. The Commission asked me to
appaar here today to oppose the provisions of H.B. 1455 which concern de novo review
of agency appeals.

The Commission did not testify on the original version of H.B. 1455. However, as
amended by the House, H.B, 1455, speclfically Section Three gaverning appeals from
declslons of administrative agencles, raises substantial concerns. The Commission
belleves that the de novo review provided for in the engrossed bill will unduly burden
both administrative agencies and the parties who appear before them.

We are concerned that the investment of resources required for appsllate de
novo review will handicap other regulatory efforts without substantial benefits to litigants
or the public generally. The requirement will also be unduly costly to those who
participate in Commission cases. If an electric rate Increase decision is subject to de
novo appellate review, the Commission, the electric company and any intervenors will

have to essentlally duplicate their cases on appeal. The same holds {rue for any

adjudicative proceeding before the Commission, whether it be a utility matter, a mining




HB 1466 Teslimony
14 March 2001
Page 2

roclamation case, or a grain complaint. This duplication Is directly opposed to the
efforts of government to do business efficiently and In a user friendly fashlon. In
addition, a simllar burden will be imposed on the judiclary.

The cases heard by the Commission are often comple« and of a highly technical
nature. It Is not unusual for a case 1o require the expert testimony of accountants,
engineers, environmental sclentists or economists. This expert {estimony can be
provided by Commission employees or outslde consultants. The de novo review
requirement could mean that an expert withess who Investigates a case, prepares
documentation and testifles at the agency level might be required to reproduce the
same work for the appellate court, doubling the time and expense invested in the case
and doubling the cost to the Commission,

When Commission employees are impacted in this way, the resources of the
agency are directed away from other agency business to the "second hearing” in the
appeal of the case. When the Commlission retalns outside consultants due to limitations
on in-house expertise, the added expense of retaining these consultants for the appeal
could be prohibitive, causing the Commisslon to forego retaining the required experts at
all, rather than risk an appeal without the required witnesses.

Despite imposing a substantial cost on agencies and the parties who appear
before them, the de novo review requirements do not appear to result in any additional
benefits or protections for agency litigants. The current appeal standards in the law,
which can be found in Section Three of the engrossed bill, provide complete protection
for anyone aggrieved by an agency decision. These standards address any errors that

an agency may potentially make, both legal and factual. The de novo review
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requirements will add another layer of work for all Involved but will not add any new or

expanded protections.

Our resources are limited, as ars those of other agencies and the judiciary. |

bellevy you all recognize that we are continually trying to do more with less. The

provisions In engrossed H.B. 1455 for de novo review on appeal could hinder the

Commission's ability to carry out its legislative mandate and deflect Commission
resources from other Important business without good reason.
Thank you for allowing me to appear here today. This completes my testimony.

| would be happy to answer any questions you may have.

Legali2001 Testimony/TestimonySHB 1465 doc




NORTH DAKOTA BOARD OF NURSING
919 S 7th S(., Suite 504, Bismarck, ND 58504-3881

Web Site Addresst hitpi//www.ndbon.org
Telephone # (701) 328.9777

Nurse Advocacy # (70]) 328.9783

Fax # (701) 328.978$

JUDICIARY COMMITTEE

TESTIMONY RELATED TO HB 1455

Chalrperson Traynor and members of the Judiciary Committee, my name is Dr.Constance
Kalanek, Executive Director of the North Dakota Board of Nursing,

On behalf of the board, I wish to offer testimony in strong opposition to HB 1455, The
North Dakota Board of Nursing strongly opposes this engrossed bill relating to the finality
of decisions of administrative law judges.

The concerns identified by the Board of Nursing include the following:
. |, Boards are prohibited form requesting that an administrative law judge make

recommended findings of fact, conclusions of law and order under NDCC 28-

32.08.5.

o Currently the BON has requested the recommendation from the ALJ. This is a
great benefit to the board because the ALJ completes all the findings and
conclusions necessary to support the decision. Yet, the board is still able to
choose to adopt or not to adopt the ALJ's recommendation. For example, in
several cases the board has adopted some and rejected some recommendations

made by the ALJ.

2, IfHB 1455 was to become law, the board would either delegate all of their authority
to make a decision to the ALJ or would be required to hear all the evidence and make
its own finding, conclusions, and order. The first alternative would leave a board no
recourse if it believed the ALJ's decision was wrong, The second alternative would
cause the board to expend more time and incur more cost, and would deprive the

board of the ALJ's expertise in these cases.

With the above rationale, the board of nursing strongly opposes this bill.

]
““hie nilssion of the North Dakota Board of Nursing is to nssure North Dukatu eltizens quality nursing eare through the regutatlon of
standurds for nursing cdoeation, Jicensore and praciice.




NORTH DAKOTA INDUSTRIAL COMMISSION

fL.ynn D. Helms http://explorer.ndic.state.nd.us Bruce I Hicks
MRECTOR ASSISTANT DIRECTOR

Engrossed House BIll 1455
Senate Judiclary Committee

Testimony By

Lynn D. Helms

Director
Oil and Gas Divislon
North Dakota Industrlal Commission

Mr. Chalrman and members of the committes, my name is Lynn Helms and | am the
Director of the Olf and Gas Division of the North Dakota Industrlal Commission (NDIC).

| appear In opposition to Sections 3 and 4 of Engrossed House 8ill 1455.

The NDIC Is the ol and gas regulatory commission for the state of North Dakota. The
Oll & Gas Divislon Is the agency that provides the technical expartise needed for
creating and enforcing statutes, rules, requlations, and orders of the Commission
pertaining to geophysical exploration, drilling, development, production of oil and gas,
disposal of oll fleld brine, and plugging and reclamation of abandoned wells. Many ol
and gas development and exploration activities are subject to state review and

approval. The process is usually formal.

We hold hearings once a month and hear about twenty cases each month. Most of
these cases are very technical, involving testimony from petroleum landmen,
geologists, and engineers. The testimony might involve such things as calculating the
location, extent, and future potential of oll and gas deposits; evaluating the porosity,
hydrocarbon saturation, and permeabillity of oil bearing zones; and interpreting 3-D

selsmic analyses.

My technical staff, which Is composed of geologists and engineers, ovaluates the
evidence presented at the hearings. Such an evaluation requires a great deal of
specialized training, experience, and computer software. Upon this review a
recommendation Is made and an order of the Industrial Commission is issued.
Resolving the many highly technical matters inherent in regulating the oil and gas
industry is best left in the hands of geologists and engineers.

If the standard of judiclal review is changed, the rules governing the industry will
become less predictable and the costs of doing business in the state will rise. Neither
result would benefit North Dakota’s oil and gas industry.

1
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Testimony before the Senate Judiclary Committee — House Blll 1458
Ma:ch 14, 2001

Mr. Chairman, members of the Senate Judiciary Committee, my name
is Daniel L. Rouse. | am Legal Counsel to the North Dakota State Tax
Commissioner. I am here to express the deep concerns of our office with
HB 1455, in any of its versions. We echo strongly the competent
observations of Judge Graff and Counsel for the Governor's Office.
However, Mr. Chairman, members of the committee, our concerns risc
above those stated by everyone in opposition to this bill and we are
compelled to inform you of them.

The office of State Tax Commissioner is a constitutional office. In
other words, it is an executive branch position specifically provided for in
the North Dakota Constitution, The authority vested in this office to fix and
make final tax assessments, inherent in Title V of the State Constitution and
clearly provided throughout Title 57 of the North Dakota Century Code, is
unmistakably restricted to the Office of State Tax Commissioner. This bill,
if enacted in any form, would run contrary to those provisions.

Thank you. I would be happy to try to respond to any questions.




March 14, 2001

House Blil No. 1458
Proaented By: Joe Ibach
President, North Dakota Real Estate Appralser Qualifications & Ethics Board

On March 2, 2001, the North Dakota Real Estate Appraleer Qualifications & Ethics Boars
(Appralsal Board) mel via a conference call to discuss HB1485, The Appraisal Board voted
unanimously to oppose the bill,

This proposed bill wilt undoubledly rosult in considerably more time spent by tho agency
atlorneys and agency representalives and thelr witnesses. More time translates Into more costs
which, therefore, lranslates Inlo possibly Increasing member dues. (It Is Ironlc that just three
weeks ago, | was here testifying to a blll thal would have limited member due Increases.)
Specifically, Section 3 allows for a "de novo" review by the district court. This method of appeal
could be coslly and cause undue delays In our court system. Most appealing partles will
undoubtediy ask for a de novo hearing. The case was heard once, the party was not successtul,
the party now knows the mistakes made the first ime, and now they feel confident that appealing
the matter will avold these mistakes. This de novo process will allow the party to tell the story
to the "new guy’, a real judge. The rasult, from the Appraisal Boards perspective, Is that it will
place considerably more pressure Into an already taxed court system. Instead of scheduling an

administrative hearing under the present system which takes a couple of hours to one-haif day,

the judge will have to schedule sufficlent time 1o hear all the witnesses and arguments again.

This hearing could easlly take one t¢ several days.

The entlre purpose of the Administrative Hearing Process now used was to provide the
court system some rellef, spesd up the appeal process, and reduce costs. It Is t'e Appraisal
Board's contention that this bill would do a good job of "gutting" those objectives. The only
reason to pass the blll Is because the present system is not warking, The Appraisal Boaid takes

exception to this observation. The present system Is workingl




Senate Judiciary Committee
March 14, 2001
Flouse Bill No. 1455

TESTIMONY OF JOHN W, MORRISON

Chairman Traynor, members of the Senate Judiciary Committee, my name is
John Morrison. [ am a lawyer in Bismarck and my primary practice arca is oil and
gas law. [ am appearing before you today as a member of the North Dakota Oil and
(ias Association,

The oil and gas industry in North Dakota is a heavily regulated industry, The
primary regulator is the Oil and Gas Division ot the North Dakota Industrial
Commission, although our industry is also affected by decisions of the Public Service
Commission, the State Engincer, and the Health Department. To a lesser degree, we
are affected by decisions of local government bodies, such as planning and zoning
commissions. As such, we are opposed to Sections 3 and 4 ol the Flouse Bill No,
1455, which provide for a “request for de novo review” on appeals from
administrative agencies and local governing bodies.

Under present law, these appeals are “on the record.” On any appeal, the Court
reviews the testimony and exhibits presented to the administrative agency or the local
governing body and determines whether the agency followed the law in making its
decision,

Administrative hearings are a way of life for the oil and gas industry in North
Dakota. During the boom years in the 1980s, the Industrial Commission held
hearings 2 days a month and probably handled 30-40 cases in each day of hearings.
Even in recent times, with only 10-15 active rigs running, there are probably 15-30
hearings in a typical month. Appeals are fairly infrequent events. In my 20 years of
handling Industrial Commission hearings forabroad range of clients, I have probably
been involved in no more than 10-15 appeals. 1 believe that providing for a “de
novo” review would have a strong adverse impact on our industry for the following
reasons:

1. Increased costs of appeal. Oil and gas hearing typically involve the
testimony of one to as many as flve or six or more expert witnesses in
the fields of geology, engineering and land practices. Most of these
experts are from out-of-state - Denver, Houston, Dallas and other large
cities. Tt is already an expensive proposition to bring them to North
Dakota for the administrative hearing. Bringing them back for a de




novo appeal would be an expensive proposition.  De novo appeals
would also increase attorneys’ tees and all other costs,

2

lnereased delay as aresultolappeal, Because appeals typically involve
only the preparation of briefs and possibly oral argument, they are
resolved fairly quickly. In most cases, o decision is made in the district
court within 3-4 months alter the record is filed with the court. Inade
novo review, I doubt that most cases would be resolved in anything less
than a year to cighteen months. The uncertainty resulting from these
delays will have an adverse impact on oil companies wanting to do
business in North Dakota,

3. Increased frequency ofanpeals, Most partics recognize that, while they
may not agree with the decision of the agency, agencies do usually
follow the law and make their decisions based upon evidence in the
record. Most administrative appeals are not successful. If courts are
allowed to substitute their judgment for the judgmant of an agency,
partics may be more likely to pursue appeals.

4, Lost advantage of expertise of agencics, Most agencies have highly-
trained experts and they rely, to some extent, on the expertise of their
staff in making decisions. The Oil and Gas Division of the Industrial
Commission has a geologist and a number of engineers on its stafl.
These technical experts are frankly more capable of making an informed
decision on & technical spacing or unitization matter than a judge, who
may have little, if any, experience or expertise in oil and gas matters,
The same can be said of the Health Department, the Public Service
Commission, the State Engineer’s office, and other agencies.

The oil and gas industry is not always pleased with the decisions made by its
regulators, There are certainly times when we wish a court would step in and decide
a matter differently. However, we also recognize that a certain amount of discretion
is required on the part of administrative agencies, and that agencies should be allowed
to exercise their discretion. If they don’t follow the law, or don’t make their
decisions on the basis of the eviderice before them, the current law allows for review
by the courts. We strongly oppose the uncertainty, added expense, and added delay
that would result from Sections 3 and 4 of House Bill No. 1455.
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DEPARTMUENT OF AGRICULTURE
State of North Dakota
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NORTH DAKOTA DEPARTMENT OF AGRICULTURE
LEGISLATIVE TESTIMONY

Testimony of Roger Johnson
Agriculture Commissioner
House BIll 1455
March 14, 2001
10:00 a.m,
Senate Judiclary Committee
Fort Lincoin Room
Chairman Traynor and members of the committee, my name Is Pat O'Nell. I am
appearing on behalf of Roger Johnson, the Agriculture Commissloner of North Dakota.
1 am here to testify In opposltion of HB 1455, more specifically Section 3 relating to “de

novo” review and Para. 2 of Section 5 concerning hearings before administrative

judges.

The proposed amendment to Section 28-32-19 of the NDCC would be detrimental to the
administrative hearing procedure in that It would Increase the length of time and the

costs assoclated with resolving disputes. Most of the hearings generated in the Ag

Department relate to pesticide cases. The time factor is already critical and this




amendment could lead to an extended period needed to reach a resolution In any one

case,

In addition, each case appealed on this basis would result in much higher costs due to
personnel requirements. In the vast majority of cases, at least one Inspector, and
sometimes more, has to prepare, attend and testify at a hearing, The necessity of

preparing, attending and testifying at a second hearing would be extremely caostly.

The common practice for our agency Is to request an Administrative Law Judge to hear
the case, Issue findings of fact and conclusions of law and recommend a final order.
The Commissloner of Agriculture Issues the final order, In all cases the Commissioner

has followed the recommendation of the Administrative Law Judge.,

On occaslon, the Commissloner has had a conflict or a potentlal problem has arisen and

every time that has happened, the Administrative Law Judge has been asked to Issue a

final order.

The adoption of this bill would lead to practices that would require additional resources.
This agency Is represented by the office of the Attorney General. If appeals were

requested “de novo” as this bill would allow, the assigned attorney would have to

prepare for a second hearing which could be a full blown trial. A full trial takes much

more time to prepare for than an administrative hearing. Please keep In mind that the

vast majority of our cases involve penaltles ranging from $50.00 to $300.00.




No Commissioner of Agriculture, since 1989, has served as a presiding officer In an

administrative hearing Involving the Department of Agriculture. However, we belleve

the Commissioner should be able to Issue the final order after a hearing held by an

Administrative Law Judge. For this reason we oppose House Bill 1455,

The current Administrative Hearing process is not fundamentally flawed. There Is
already an appeal process avallable and It has worked In the past and will be more than

adequate for the future,
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Good morning, Mr. Chairman and membars of the commiltes.

My name is Chuck Johinson and | am the General Counsel for the Norlh Dakota Insurance

Department. Tha Insurance Department opposes Engrossed House Bilt No. 1455,

This blll allows a district court {o order a new hearing on an appeal of an administrative agency
decision. The new hearing will create a new record, thersuy rendaring the agency huaring and

its decision meaningless.

This bill will force the agency to double the time, effort, and expense involved in litigating an
issue. If a party falls al the agency level, it will certainly try again in the district court. This bill will
allow a party two chances to litigate an issue. Courts refer lo this as allowing a party “two bites

at the apple.”

There appears to be no good reason for this change. District courts themselves allow litigants
only one chancs to litigate their issues. All appeals after the decision of the t.ial court are based

on the record developed in front of the trial court,

The administrative hearing process should follow the same procedures as those of the district
court. Thatis, there should be one opportunity to present withess and develop a record. Reviews
thereafter should be based solely on the record developed at the initial hearing. It serves no
useful purpose to allow a party a sacond "bite at the apple" in the administrative process when
thal opportunity is not allowed In the normal court process.

The Insurance Department urges a “Do Not Pass” recommendation,

I'll be happy to answer any questions that you might have. Thank you.
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Good Morning, Chairman Traynor and Members of the Senate Judiclary Committee,
For the record, | am Rep. Kim Koppelman and | represent District 13. | appear before
you today In support of House BIll 1455.

This Is a bill which grew out of the realization that there is an unlevel playing field In the
Administrative Hearings process. The majority leaders of both the Senate and the
House share my concern about this and, as you'll note, are co-sponsors of this bill,

The Office of Administrative Hearings was created some years ago, as a ostensibly fair,
Impartial means of adjudicating disagreements between agencies of government and
the people they regulate or the generai public. Prior to its creation, grievances could be
heard in an internal hearing, conducted by the agency involved In the matter,
Obviously, this smacked of a lack of fairness and objectivity in deciding these matters.

This prompted the advent of administrative hearings, conducted by administrative
hearing officers, as they were then known, or "administrative law judges", as they are
now called. These folks hear cases and render make recommendations. This creation
created the perception of greater objectivity In administrative hearings.

The only problem is that the decisions are binding upon the public, but not upon the
government agency involved. The agency can choose to elther accept the ALJ's
recommendation, or set it aside and substitute its own.

How would you feel, if you went to court, only to learn that your adversary could decide
whether or not he or she liked the judge's decision and choose to accept or reject It, but
that you would be required to ablde by it, whether you liked It or not. That, Mr.
Chalrman and members of the committee, Is essentially the system we've created for
the citizens of our state, when they're a party to an administrative hearing. Obviously,
the perception may be one of fairness, but the actual process falis fall short of that

standard.

These matters can be pursued In court, but the court's review is limited to whether the
hearing was properly conducted, rather that being based upon the facts of the case,




This fact prompted Rep. Klemin to amend the bill in the House Judiciary Committee to
include de novo review by the court. You may have since heard from some folks who
believe this goes to far and would result in new trials on every matter taken to court. |
have heard conflicting analysis on this point and am not an attorney, so | cannot tell you
all the ramifications of Rep. Klemin's amendments. | do understand some of the
concerns raised and would simply point out that de novo review was not a part of the
original bill.

| believe that the Attorney General's office wlll be offering an amendment which | have
reviewed. While | concur with the splrit of the amendment, | would appreciate the
Committes’s indulgence in offering a subelitute amendment after you hear the
testimony of the Attorney General's office.

Mr. Chairman and members of the Committee, | urge your favorable con:ideration of
House BIll 1455 and would be happy to attempt to answer any questions you might
have.




