’
)
/

MICROFILM DIVIDER

OMB/RECORDS MANAGEMENT DIVISION
SFN 2053 (2/85) 5M

ROLL NUMBER

DESCRIPTION

C

W A




2001 SENATE JUDICIARY

SB 2219




2001 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTIN NO. SB 2219
Senate Judiciary Committee
U Conference Committee

Hearing Date January 22nd, 2001

Tape Number Side A _ ) _Side B Mcta:nff
[ X X 58.9-end/0-end
2 (January 24,2001) X o 1

Committee Clerk Signature o e

Minutes: Senator Traynor opened the hearing on SB 2219: A BILL FOR AN ACT TO

AMEND AND REENACT SECTION 25-03.1-11 OF THE NORTH DAKOTA CENTURY
. CODE, RELATING TO INVOLUNTARY TREATMENT AND COMMITMENT

PROCEDURES.

Senator Mathern, representing district 11 of Fargo, supports SB 2219, Reduction of 7 days

to 4 days when a preliminary hearing must be held. Issue is not simple when we deprive a

person of their liberty, there are problems. A person who was involuntarily held asked me to

address this problem, (Tape 1, side B)

Senator Lyson: In larger communities 4 days is plenty of time. But in rural communities it is

not cnough time. 1 would like some leeway in rural arcas.

Senator Mathern, | understand that concern, 1 addressed the bill some time ago. However,

modern technological advances have allowed us to speed up this process. These people are held

in a care facility that feels like a prison.
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Senator Trenbeath: | feel that four days is enough with my experience of this.

Scenator Mathern: | wouid like to show the commiittee line 10 and 11, 1 think this would be the
situation. Lets get to the vusiness faster, This is also not rigid enough to say that there are no
exceptions,

Senator Nelson: Holidays are addressed on page 1 line 10.

Scnator Trenbeath: The time frame is short.

Senator Joel Heltkamp, representing distriet 27, is on record for supporting SB 2219,
Representative Audrey Cleary, representing district 49, is on record for supporting SB 2219,
‘Ferryl Ostmo, homemaker testifics in favor of SB 2219, (Testimony attached)

Senator F'raynor: What happened at the pretiminary hearing?

Terryl Ostmo: | didn’t get one.

Senator Traynor closed the hearing on SB 2219,

(TER # 30.1

Senator Traynaor opened the hearing on SB 2219,

Thomas Mayer submitted testimony on SB 2389 which was heard in 1989, regarding
scheduling a preliminary hearing within seven days rather than seventy-two hours, exclusive of
weekends and holidays.

John Olson, appearing on behalf of the peace officers, It is best to keep this at seven days,
Important that a preliminary hearing be there, 1don’t know what your doing by reduciing the
days.

Senator Traynor are days defined in the code?

John Olson 1 don’t know, I assume its defined in the bill 1 think we can assume if the fourth day
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foll on on a Saturday we could postpone until following Monday. 1 think this is potential out, |
think its o good point but it doesn’t always work.

Senator Watne did you hear Mrs, Ostmos testimony? It was very devastating,

John Olson ! agree that it is hard on individual cases in. But, routine situations must be
conducted or the system will be strained. This is not the way.

Senator Waane nothing cun be assessed in four days?

Senator Trenbeath Mrs, Ostmo wasn't criticizing the court system, she was criticizing that she
was held the maximum number of days.

John Olson | came from a very strong interest in this, 1 believe people should be given their
rights. 1 agree with you. If you reduce the number of days to 4 you'll put a hardship on the
system,

Senator Lyson | can tell you shortening the days will not work, Sometimes 7 days isn’t enough
time. 4 days is not enough.

Senator Nelson do | hear this right? 1t will go back to 7 days if this bill is not passed?

Tom Mayer if you make changes you'll have technical problems clsewhere, A large task force
came up with a bill which your now undoing, The present law states 7 days.

Senator Watne you have an amendment which would allow a person to be heard in their
residence?

Tom Mayer if a hearing was in 4 days that would help. For other places you may need 7 days,
because a preliminary hearing is done in the county of residence.

Senator Traynor that would be a new change.

Tom Mayer there would need to be a new section to make it consistent.
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Alex C. Schweltzer, appearing on behalf of the North Dakota State Hospital. (testimony
attached)

Senator Traynor are you familiar with Mrs. Ostimos lawsuit?

Alex Schweitzer no | am not. A 24 hour preliminary hearing was not heard,

Senator Dever if Mrs. Ostmo came to your hospital would she have been treated differently?

Alex Schweitzer yes,

Senator Traynor we can't help Mrs, Ostmo with this bill. It may help someone in the future,

However, the problem was not to do with the amount of days. It had to deal with the person
signing her to the Hospital.

SENATOR WATNE MOVED TO DO NOT PASS. SECONDED BY SENATOR
TRENBEATH. VOTE INDICATED 6 YEAS, 1 NAYS, AND 0 ABSENT AND NO'T
VOTING, SENATOR LYSON VOLUNTEERED TO CARRY THE BILL.

senator Nelson motioned (o draft a resolution to study the area of involuntary commitinent
procedures, Scconded by Senator Bereler, VOTE INDICATED 7 YEAS, 0 NAYS AND 0
ABSENT AND NOT VOTING,
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SENATE BILL NQ._ 2219 Changes to Involuntary Commitment Statutes
Testimony of Terryl Ostmo, Wahpeton, ND

Mr. Chairman and members of the cominittee, my name is Terryl Ostmo from Wahpeton,
ND. 1 am a homemaker and decorative painter, and my husband is a family practice physician.
We have two children who are now in high school. Those of you who subscribe to The Forum
may recall the headlines on Sunday, Deceraber 12, 1999, which read: “Teiryl Ostmo, who was
held against her will in two psychiatric hospitals for seven days without judicial review, wants law
changed” and “Woman says her ‘stay’ in hospital ‘abuse of power ",

What was done to me during those seven days nearly destroyed my life. My whole family
has been decply affected. 1 do not believe that my experience of involuntary commitment is an

. isolated one. If there is anything isolated about my case, it is that I have come forward to publicly
share my story. It is my hope that this legislature will see that the involuntary commitment laws
need to be changed. These changes wiil prevent others from suffering the teauma my family and |
suffered. This legislature should not expect a flood of victims of the involuntary commitment
process to come forward with their stories. The stigma associated with mental illness is just too
great,

On April 3, 1997, | was accused of being mentally ill. For five days [ was held against my
will at MeritCare Hospital by Psychiatrist Samy Karaz . My medical record documnents that |
complained of being a “prisoner”.

After five days, under Dr. Karaz's orders, | was transferred to Altru Hospital in Grand
Forks. Sheriff’s deputies from Cass County handcuffed me in the psychiatric ward, led me

. through the hospital lobby out into the street in front of MeritCare Hospital and drove me to




Grand Forks where | was again held against my will for two more days. My insurance company
was billed nearly $1,000 for each day I was held against my will.

The law needs to be changed so that the psychiatric evaluation perind is no longer seven
days. A study by a California psychologist at the Langley Porter Institute in San Francisco has
shown that psychiatrists will hold a patient, almost without exception, for the maximum period
allowed under the law.

My case dramatically illustrates the irresponsible use and abuse of the special authority
entrusted to physicians and other mental health professionals by the North Dakota legislature.
The comraitment papers that had been prepared were never filed with the Court. My rights to an
attorney, to an intJependent medical evaluvation, to be present at a hearing, and to be free from
unnecessary restraint and isolation were all violated. The findings of North Dakota’s Protection
and Advocacy Project substantiated neglect. Mr. Paul F. Richard, General Counsel for McritCare
Health System, in his response to those findings wrote:

“Ms. Ostmo was ultimately released from Altru prior to the 7 day period for the preliminary
hearing, thus the filing of a petition became unnecessary.” (I was released only within several
hours of having been held = full seven days.)

Involuntary commitment is “a mass:«¢ cuitailment of liberty.” Being denied liberty for up
to seven days when ¢ zcused of mental illness is devastating to one’s mental health. Mental health
patients are discriminated against in North Dakota by having the longest confinement before
seeing a judge. Individuals heing held for sexual crimes will have a preliminary hearing within 72
hours, according to the Sexual Predator Law. Individuals being held for felonies will be in couit
without unnecessary delay. It is fact that in North Dakota a person accused of being mentally ill
can be locked up for five, six or seven days, which is worse than jail seniences for most first-

offense misdemeanors. This is clearly punitive . Punishing the mentally ill, or those accused of




mental illness, should not be a result of the involuntary commitment process.

It is wrong for the law to allow seven days before an individual being held for mental
health allegations and accusations will see a judge. The existing law already allows a delay or
continuance of the preliminary hearing if concurred with by the respondent or if extended by the
magistrate for good cause shown. Thereture, we do not need to arbitrarily jeopardize the mental
health and liberty of all persons by allowing incarceration for a full seven days.

If it takes more than three days to do an evaluation to justify the extreme measure of
taking away a person’s liberty, the problem lies with the examiner doing the evaluation.
Geographically, there isn’t anyplace in North Dakota that can’t be reached casily within 24 hours.
Involuntary commitment is only appropriate for a very small subset of people with mental illness,
and then only if the person is at imminent risk of danger to themselves or others, or substantially
incapable of self-care. This requires circumstances of an extrenie nature, and ¢s such
will become apparent very quickly. Unnecessary deprivation of liberty for any period of time
is devastating. Seven days is far too long. I ask for your positive recommendation on SB2219

to the Senate and your yes vote when it goes to the Senate floor for a finul vote.

Respectfully yours,

Terryl Ostmo
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. Woman says 'stay' in hospital 'abuse of power’
“ . By Patrick Springer
' The Forum « 12/32/1999

Terryl Ostmo wlll stiputate that she wasn't a model of
etiquette on the evening of April 3, 1997, She will
admit, In fact, that she was a cauldron of anger.

Angry enough to curse and flail her arms at her

former therapist Qyerwhat g licensing board Jater
\,found was poor nt in counse i, S0
angry that the psychologist she confronted woutd
accuse her of threatening his life — an allegation she
denies,

But she Insists she didn't do anything to justify being
} held for seven days agalnst her will In the psychiatric
) wards of two hospltals — detained without a court
order, without legal rapresantation, without any
procass of law,

Yerryl Ostma nf Wahpatan, N.D.,
who asserts she was Hlegally
detoined in 1097 to @ paychiatric
ward, is pushing for 8 change In
N.D, law governing smergancy
mvelumtary commitments. Phote by
Sirvuce Crimmy

*It was an abuse of power,” she says. "Evan animals
get tizated bettur than that,”

North Dakota laws governing the Involuntary
commitmant of persons deemed mentalty ill and in
neead of treatment require that a court petition be

filed within 24 hours, axcept on holidays.

That didn’t happen after Ostmo, who lives In Wahpeton, N.D., was admitted to
MeritCare Hosplital at 9:15 p.m. on a Thursday night, records indicate — a lapse a

state advocacy agency found to be neglect,

The finding, by the North Dakota Protectlon and Advocacy Project, was issued this
fall as part of an investigation of Ostmo’s case that continues, The agency has
authority under state cnd federal law to invastigate reports of possible abuse and
neglect in the care of the mentally |l or developmentally disabled.

Although a petition and other paperwork were prepared folloi'Ing Ostmo’s admission,
the documents never were filed in court, as required by law, the agency's report
sald, As a result, no lawyer was appointed to represent Ostmo, and no hearing was
held before a judge to decide whether she was a person In need of involuntary
treatment — safeguards required by law.

MeritCare responded to the findings with arguments that circumstances, including a
blizzard and other delays in transferring Ostmo to a hospital in Grand Forks, N.D,,
allowed an exception to the deadline for filing the paperwork, Officials who have
reviewed the case have been unpersuaded, however.

n and

"We substantiated neglect,” says Jim Jacobson, deputy director of

[

“Do I think that Terryl Ostmo’s rights were violated to the extent there was
negligence?” Jacobson added. “Yeah, I think that's very clear.”

Jacobson also concluded that MeritCare had Failed to fully advise Ostmo of her legai
rights, including her right to be present at a treatment hearing and the right to an
independent medical evaluation.

Following, according to the agency’s findings and other documents, is a summary of
what lappened before and after Ostmo’s emergency admission at MeritCare:

That evenng, sin. went to the south Fargo home of Ken Christianson, a MeritCare
psychologist, to confront him with complaints about the unsuccessfut treatment of
her post-traumatic stress. She had ended her therapy with Christianson two years

earlier,
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Christianson refused to rieet with Ostmo and asked her to leave. He contends that

she assauited him, vertally and physically, and that he had to restrain her by
holding her by the wrists, In & sworn court affidavit flled the next day, Christianson

sald Ostro threatened his lire three times,

Qstmo Jenies threatening Christianson’s life, She maintains that she calied him a
vulgar name three timas,

*I't admit that | tried to slap his face,” sha says. "He could hava said all kinds of
things, and jt's his word against mine.”

(A judge later granted Christianson’s request for a restraining order against Ustmo,
barring her from coming within 500 feet of his office or home, Months |ater, because
of the urder, police escorted Ostmo out of the hearing room when Christlanson was
questioned about his counseling of her by & state licensing board,)

After Ostmo’s confrontation with Christianson at his home, he called Fargo police,
who took ier to MaritCare’s emargency room,

Doctors examined Ostmo, whose blood-alcohol concentration was 0.099; the
statutory Intoxication level for drivers Is 0,10 percent. A psychiatrist, Sam.y Karaz,
determined that Ostmo posed a risk to herself or others — an opinion not shared by
her therapist at the time, R,P, Ascano, a psychologist from Brackenridge, Minn,

Ascano, who har gseen Ostrno bufore she went against his advice to ronfront
Christianson, talked to Karaz by telephone the next day, who asked for his Input,
Ascano wrote that, once sober, he didn’t think Ostmo was "admittable” under

Minnesota laws.

Although Ascano deferred to Karaz’s assessment, ho says ha told the MeritCare
psychiatrist "that If I had been of the opinion that Mrs, Ostmn was ‘committable,’ she
would not have been permitted tu leave iny office and would have immed|ately been
placed on a peace officer hold.”

MeritCare had a duty to provide madical treatment to someone requlring It, Jacobson
wrote In his report, "The Project takes no position as to whether Ms, Ostrmo was ai
Individual in need of continuing treatment after the first 24 hours of hospitalization,”

In any event, Karaz ordered Ostmo hospltallzed and she was taken to the hospital’s
psychlutric ward, where a weman told her, "OK, strip,”

With three women and tyv/o men present, including a private security fficer with a
gun, she was forced to take off her clothes, Ostmo then was placed In a small locked

room, furnishad with only a hospital bed,

iHosplital records indicate Ostmo was angry In the emargency room, using loud and
threatening language. She also was Irritable at times when contined to her room in

the psychlatric ward,

*1 was angry for being locked up in that helihole,"” she says, *I think that’s a normal
reaction for somaebody In that situation, | wau teling them, ‘You can’t lock me in
here, I have claustrophobla,’ *

The Protection and Advocacy Project concluded, in fact, that the hospital’s practice of
locking up patlents for safety reasons after a new admission constituted neglect,

MeritCare had a practice of having all patients in the psychiatric unit go to thelr
rooms, which then were locked, when a new patient was admitted. State law
provides that a patient has the right to the |east restrictive conditions necessary,

“The Project substantiates a finding of neglect in that MeritCare lacked adequata
viritten policles and procedures to define, document, monitor, and control the use of

sacluslon,” the report found,
S —_ _‘—-‘_‘_‘____.,.'—-‘w_
Ostmo maintalns she didn’t receive any psychiatric care during her five days at

The hospltal had planned to transfer Ostmo to United Hospital in Grand Fo
because of her contentious relationship with Christianson — and with others at
MeritCare, inciuding Karaz, the admitting psychiatrist, who earlier had refused to
accept her for counseling.




The transfer, which was made by Cass County deputy sheriffs, was delayed several
times because of weather — Including the blizzard that preceded the 1997 Red River
Valley fiood. Nonetheless, Jacobsan concluded that did not excuse the failure to file a

petition.
. The petition and other papers wera prep.ared by Melissa Overland, a medical social
worker at MefitCare. The state licensing buard for social workers iast month found a

~reasonable basis to believe” that Overland violated professional ethics by falling to
file the petition, Overland objects to that finding and is asking for it to be
overturned, A final decision Is expected In February.

Jacobson also concluded that MeritCare acted negligently by not allowing Ostmo to
wear a coat when she was driven to Grand Forks on icy highways on April 8, 1997,
._when the temperature was 16 degrees,———————.__

i “pjot having a cost during transport In freezing temperatures placed Ms, OStmm
risk of harm,” he wrote In his findings.
\“’,’w' Sttt __.—.____“_’__.__..._..__,_____. /
MerliCare declined to comment, in detall, on the report or the conduct of its
employees in handling Ostmo’s case, In letters résponding to the agency'’s report

and Ostmo’s complaints against professionals Involved in the case, however,
MeritCare has denled doing anything wrong.

“While MeritCare would like the opportunity to talk about our side of the story
regarding Terryl Ostmo’s case, we are bound both legally and ethically to abide by
the laws of patient confidentiality,” says MeritCare spokeswoman Carrie Johnson,
“Bacause Mrs. Ostmo has made the decislon not to glve consent, we willl respect her
wishas and won’t discuss anything related to her case.

“We welcoma the cormments of outside organizations such as The Protection and
Advocacy Project, We have cooperated fully with the project and have invited the
to conduct an in-service for our staff on the Issues Identified in their report.”

ﬁ‘dochnnc

The report has been sent to state heaith offictals and a private agency that accredits
hospltals. Ostmo, who Is pushing for legislation to change state laws regarding

involuntary commitmaents, released information about her case to The Forum, She
said she didn't want to sign a release with the hospital, however, saying she didn*t

want to open herself to the release of sensitive medical information.,

Jacobson still s Investigating whether United Hospital, since renamed Altru, acted
improparly by holding Ostmo for two days without fling a court petition. He hopes to
finish his findings next month.

*I really admire Terryl Ostmo's grit In pursuing this and her perseverance in pursuing
it,” Jacobson says, “I belleve we have addressed what were the most significant

concerns.”

Ostmo still is disturbed by the experience, *I'm doing what 1 can to get over It,” she
says. *I'm trying to make changes, It's traumatic - it’s exceadingly traumatic. 1
don’t think 11 ever get over it.”
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SB 2219
Senate Judiciary Committee
January 22, 2001

Good Morning, Chalrman Traynor and members of the Committee. I
am Teresa Larsen, Executive Director for the Protection and Advocacy
Project. 1 would like to make a few comments relative to the proposed
changes to North Dakota’s Involuntary cbmmltment law.

The current law allows the State to postpone a respondent’s first
appearance before a judge until seven days after the State has taken a
respondent into physical custody. Seven days is a very long time for a
respondent to lose the opportunities to go to work, to go home, to attend
religious services, to visit friends, to go for a walk, to attend to usual soclal
activities, to interact with nature outdoors - outside constant surveillance by
the State. All this occurs in the usual case before a respondent has seen a

judge for the first time.

During this seven days, a respondent might be fired from employment
because the respondent did not show up for work for several consecutive
scheduled work shifts. A respondent could miss out on seeing the
respondent’s children and grandchildren on a dally basls. A respondent may
fall to live up to various famlly obligations. There are many examples of
how a respondent’s life Is disrupted while held in custody before seeing a

judge.

If a preliminary hearing can be held on the fourth day, rather than the
seventh day, the respondent shouid have that option. Liberty is a
constitutional right. The State can honor that constitutional right to liberty




by withholding it for a shorter time, consistent with the practical limits of a
fair and reliable commitment process. A person taken into custody for
commitment as a sexually dangerous person gets the right to a preliminary
hearing on the third day. A respondent should get no less In an involuntary

civll commitment proceeding under Chapter 25-03.1

Thank you for the upportunity to comment.
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Legislation would shorten holding time
By Patrick Springer
The Forum - 12/12/1999
WEATHER Psychiatric hospitals in North Dakota can hold a person for Involuntary treatment for

SPORYS up to seven days before a judge decides whether hospitalization should continue,

QRINION
EORUMS

TURES
w&s She advocates legislation to shorten the length of time, to three day's from seven,
E:GUIDE that a person can ba hospitalized involuntarily for psychlatric treatment.

EARM
RECORDS Reducing the time before a hearing must be held would help guard agalnst a person
MARKET PLAGE being held wltho‘ut a hearing ~ or at least shorten the time, sha argues.

CLASSIFIEDS

Terryl Ostma, who was held against her will in two psychiatric hospitals for seven
days without any judicial review, wants to change the law,

"Those laws are there to protect the rights of individuals,” says Ostmeo, who lives in

ggcmszggﬁ Wahpeton, N.D, “Hospitals are not prisons and you don’t check your legal rights at
tha door when you enter,”

E-MALL INDEX

YELLOW PAGES Sen, Tim Mathern, D-Fargo, has had a bill drafted and plans to introduce a proposal

SITE MAP | HELP to shorten the period to three days, with continuances allowed by a judge for good

WDAY AUDIO cause, He plans to introduce the bill In the 2001 Legislature,

“This Is not a common preblem In my work experience,” says Mathern, whose career
has been in soclal work, “However, in the cases where It does happen, it Is
devastating to the Indlviduals involved. 1t Is not just an issue of civil rights being

violated, but also of damage to ona’s self concept,”

Minnesota allows an emergency psychiatric admissions for up to three days,
excluding weekends or holidays, before a court hearing must ba held,

Rose Stoller, executive director of the Mental Health Association in North Dakota,
says tha organization’s board Is studying the proposal, in light of Ostmo’s case, but
hasn yet taken a position on it.

“We are absolutely gaing to take a look at it,” she says. “The decision was to put It
on our leglslative agenda, It certainly sounds like It was a very traumatic experience
for this indlvidual, tlearly.”

However, Stoller adds, I just dont have enough Information,”

Glann Jotinson, a psychologlist from Jamestown, N.D., and vice prasident of the
assoclation’s board, isn’t convinced that shortening the perlod by which a hearing
must be held would solve the problem in Ostmo’s case -~ that no petition was filed

with the court,

*1I'm just not sure ! had a clear understanding of how a shortar amount of time
would keep this from happening,” Johnson says,

That position misses the point, Ostmo says, She belleves she was raleased on the
seventh day because of the law requlring a hearing, A shorter deadtine would protect
pavple from being arbitrarily held for up to a week, she says,

A patiant has the right to an independent medical examination as part of the court
raview,

Thomas Lockney, & law professor at the University of North Dakota, says North
Dakota’s laws protacting psychiatric patients’ rights in involuntary commitments are
generally good. Ha was active in ravising the laws in 1977,

*What happens when you don‘t follow the statutes?” he asked. “The big question Is
what are your ramadias? The answer |s the remedies are only as good as the mentat

health professionals.”

Patients whose rights wara violated can file a civil lawsuit to seak damagas, but it
can be diMcult to get a lawyer to take such a case on contingency, Lockney says,




Indeed, Ostmo says she spoke to @ number of lawyers. None was wliling to take the
case without a fee, A two-year statute of limitation might have passed by now, she

says.

"Once you're out, there’s incredibla difficulty in getting any financial remedies,”
Locknaey says,

Gregory Runge, a Bismarck, N.D., lawyer who has represented patients in
Inveluntary commitment cases for aimost 10 years, says situations fike Ostmo’s are

rare,

*That's totally unheard of,” he says. “In my 9Vz to 10 years of daing this, it's never
happened.”

Runge agrees with Lockney that North Dakota’s laws and procedures governing
Involuntary psychiatric admissions are good ~ as long as they are followed.

“These laws are great, absolutely excellent. They give the respondent adequate
protaction, But that means averybody must know the law and follow it,”

Professionals involved in mental commitments in Burieigh and Morton counties meet
regularly to discuss procedures. That includes law enforcement, lawyers and court
officiais, medical professionals and social workers,

As a result, people are well aware of what the laws require, and the system works
well, Runge says.

*Nobody falls through the cracks in Burieigh and Morton counties,” he says, "We
tave it down to & sclence, There’s no guessing here,”

Lockney says the idea of shortening the period & patient can be held without a
hearing to three days has merit, “I think seven Is awfully long,” he says.

The legislative fight iikely will be to demonstrate that it would not be a hardship in
rural #reas, he says,

“Here, you can be locked up for five, six or seven days, which is worse thar jail
sentances for most first-offense misdemeanors.”
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Richland County 1997 Petitions Filed: 8 Hearings Held: 2
1998 Petitions Filed: 10  Hearings Held: 0
1999  Petitions Filed: 12  Hearings Held: 2

2000 Petitions Filed: 6 Hearings Held: 1

Cass County 1997 Petitions Filed: 351 Hearings Held: 33
1998 Petitions Filed: 315  Hearings Held: 31

1999(up to Nov. 15):
Petitions Filed: 258  Hearings Held: 32

Nov, 15, 1999 to end of year:
Petitions Filed: 45 Hearings Held: 3

For Cass County the above data averages out to fewer than three mental health
hearings per month,

North Dakota Supreme Court Clerk of Court’s Office (701) 328-2221 Annual Reports.
Total Number of Mental Health Petitions Filed in 1997: 993
Total Number of Mental Health Petitions Filed in 1998: 969
Total Number of Mental Health Petitions Filed in 1999: 944

Total Number of Hearings Held: Not Available from Supreme Court Clerk of Court.
I was told to contact each individual County Clerk of Court’s Office.

Burleigh County 1997 Petitions Filed: 75 Hearings Held: Not Kept Track Of
1998 Petitions Filed: 68 Hearings Held: Not Kept Track Of

1999 Petitions Filed: 69 Hearings Held: Not Kept Track Of
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Forum editorial: Psychiatric patients have rights

The Forum - 12/23/1999
North Dakota's legal system for reviewing the need for involuntary admissions to

psychiatric hospitals seems to work pretty well - most of the time.

But occasionally things dont happen as they should, and we all are reminded of the
reasons why people involunptarily committed for psychilatric treatment are entitied to
have a judge review their case,

That process is mandatory, not discretionary. The law is clear: a court petition must
be filed within 24 hours of an emergency admission, excluding holtdays. People
cannot be held involuntarily without a review hearing for more than seven days.

That didn't happen in the case of Terryl Ostmo, a Wahpeton, N.D,, woman who
recently made her case public in The Forum. She is pushing for legislation to shorten
the time a person can be held, to three days from seven, before a review hearing, If
approved by the 2001 Legislature, Narth Dakota would join Minnesota in requiring a
judge to decide - normally within three days with provisions for an extension -
whether in-patient treatment is required,

The proposal has merit, It would reduce the length of time a person can be held
involuntarily, until a judge decides. In Ostmo’s case, she was admitted to two
hospitals and was released only when the seven-day limit had been reached.

Although lapses are rare, they do occaslonally occui, The Ostmo case demonstrates
that the laws governing emergency, involuntary admissions are supposed to
safeguard patient rights. The decision to hold someone against his or her wishes
must be made with unfailing attention to the protections of due process.

In Ostmo’s case, a petition naver was filed with a court. And the patient was not fully
apprised of her legal rights, an investigation later found. Thus, no lawyer was
appointed to represent her; no independent medical examination was made; no
judge decided what was in her best interest,

That should not happen, Ever. North Dakota should reduce the langth of time that a
parson facing Invotuntary commitmaent is In legal limbo, to three days from seven,
Four days Is a long time when a person is deprived of liberty without & hearing.

(Forum editorials represent the opinion of Forum management and the newspaper’s
Editorial Board.)
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OFFICE OF ATTORNEY GENERAL

A}
K STATE OF NORTH DAKOTA

Wayne Stenehjem
ATTORNEY GENERAL

January 23, 2001

State Capilol

g(:%‘l'iaggulevard/\va. Senator Jack Traynor

Blsmarck, ND 58505-0040 Chairman Senate Judiciary Committee

701-328-2210

800-366.6068 (TYY) StI:at:e Capitol ]

FAX 701-328-2226 Bismarck, ND 58505

Consumer Protection .

and Antlirust Division Dear Senator Traynor:

701.328-3404

800-472:2600 Encloged are amendments to other sections of N.D.C.C.

;‘xkp;g?.g’z'gf’a'ggg“""’ chapter 25-03.1 pertaining to a preliminarv hearing to be
held within seven days of emergency detention to be

Gaming Division consistent with the changes in section 25-03.1-11 under
;2;%8"_4382483_3535 Senate Bill No. 2219. A sgeparate amendment in section

25-03.1-26(1) allows preliminary hearings to be held where
Licensing Section the person 18 located, thus saving substantial costs of
7013282329 transportation for the counties.

FAX 701-328-3535

There are also references to scheduling a hearing within

Slate Office Building gseven days, but not a preliminary hearing, in N.D.C.C,

800 E. Boulevard Ave.  §§ 25-03.1-18.1(1) (b) and 25-03.1-34. In each instance,

?f;’g?:‘_'aggfgggsm“ the 1individual is subject to an existing treatment order
and I therefore did not make changes in those sgections.

Civil Litigation

701-326-3840 The State Hospital Superintendent, Mr, Alex Schweitzer,
Natural Resources will be available to testify regarding Senate Bill No, 2219
701-3268-3640 on Wednesday and I can accompany him to answer any

Racing Commission questions concerning the amendments oY commitment
701-328-4290 procedures.

Bureau of Criminal
Investigation y
P.O. Box 1054

Bismarck, ND 58502-1(}(
701-328-6500

800-472-2185

Toll Frae In North Dakota "
FAX 701:328-6610 Thomas A. Mayer

Assistant Attorney General

Fire Marshal
Biamatgk, ND 686021054 1
smarck, 502-10
201-328.8568 Enclosure
FAX 701.328-5610

Oftfice
0. Box 2666
Fargo, ND 58108.2665

701-236-7126
FAX 701.238-7129
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MEMORANDUM

If the Committee concludes that it is appropriate to provide for
a preliminary hearing in a mental health commitment only four days
after an emergency detention or a treatment hearing within four days
after the court receives the examiner'’s report, it is recommended that
N.D.C.C., § 25-03,1-26(1) be amended to allow a preliminary hearing to
be held in the court where the person is located as well as in the
county of residence as is the case regarding treatment hearings under

N.D.C.C. § 25-03.1-19. The following amendment to subsection 1 of

section 25-03,1-26 will accomplish this.

SECTION AMENDMENT. Section 25-03.1.26 of the North Dakota

Century Code is amended and reenacted as follows:

25-03-1.26 Emergency procedure -- Acceptance of petition and

individual -~ Notice ~-- Court hearing set.

1, A public treatment facility immediately shall acrept
and a private treatment facility may accept on a
provisional basis the application and the person
admitted under section 25-03.1-2%5. The superintendent
or director shall require an immediate examination of
the subject and, within twenty-four hours after
admission, shall elther release the person 1if the
superintendent or director finds that the subject does
not meet the emergency commitment standards or file a

petition if one has not been filed with the court of

Page No. 1




the person’s residence or the court where the person

is located or the c¢ourt which directed immediate

custody under subsection 2 of the section 25-03.1-25,

giving notice to the court and stating in detail the

circumstances and facts of the case.

Upon receipt of the petition and notice of the

emergency detention, the magistrate shall set a date

for a preliminary hearing, if the respondent 1is
alleged to be suffering from mental illness or from a
combination of mental illness and chewmnical dependency,
or a treatment hearing, 1if the respondent is alleged
to be suffering from chemical dependency, to be held
no later than sewen four days after detention unless
the person has been released as a person not requiring
treatment, has been voluntarily admitted for
treatment, has requested or agreed to a continuance,
or unless the hearing has been extended by the
maglstrate for good cause shown. The magistrate shall

appoint counsel 1f orie has not been retained by the

respondent.,
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SECTION AMENDMENT. Seclion 25~-03.1-06 of the North Dakota

Century Code is amended and reenacted as follows:

§ 25-03,1-06. Right tn» release on application - Exception -

Judicial proceedings.

Any person voluntarily admitted for inpatient treatment to any
treatinent facility or the state hospital must be orally advised of the
right to release and must be further advised in writing of the rights
under this chapter. A voluntary patient who reques.s release must be
immediately released. However, if the superintendent or the director
determines that the patient is a person requiring treatment, the
release may be postponed until judicial proceedings for involuntary
treatment have been held in the county where the hospital or facility
is located. The patient must be served the petition within
twenty-four hours, exclusive of weekends and holidays, from the time
release 1s requested, unless extended by the magistrate for good cause

ghown. The treatment hearing must be held within sewvern four days from

the time the petition is served.
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SECTION AMENDMENT . Section 25-03.1-06 of the North Dakota

Century Code is amended and reenacted as follows:

§ 25-03.1-06, Right to release on application - Exception -

Judicial proceedings.

Any person voluntarily admitted for inpatient treatment to any
treatment facility or the state hospital must be orally advised of the
right to release and must be further advised in writing of the rights
under this chapter. A voluntary patient who requests release must be
immediately released. However, if the superintendent or the director
determines that the patient i1is a person requiring treatment, the
release may be postponed until 3judicial proceedings for involuntary
treatment have been held in the county where the hospital or facility
ige located. The patient must be served the petition within
twenty-four hours, exclusive of weekends and holidays, from the time
release is requested, unless extended by the magistrate for good cause

shownn. The treatment hearing must be held within sewvern four days from

the time the petition is served.
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SECTION __ AMENDMENT. Section 25-03.1-18 of the North Dakota

Century Code i1s amended and reenacted as follows:

§ 25-03.1-18. Involuntary treatment — Release.

The superintendent or the director may release a patient subject

to a fourteen-day evaluation and treatment order or a seven—éday

four-day emergency order if, in the superintendent's or director's

opinion, the respondent does not meet the criteria of a person
requiring treatment or, before the expiration of the fourteen-day
order, the respondent no longer requires inpatient treatment, The
court must bhe notified of the release and the reasons therefor. If
the respondent 1s released because the respondent does not meet the

criteria of a person requiring treatment, the court shall dismiss the

petition.
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MEMORANDUM

If the Committee concludes the change of time from seven days to
four days within which preliminary hearings for mentally ill or
treatment hearings for chemically dependent are to be scheduled is
appropriate, the same change should alsv be made in N.D.C.C. §§ 25~

03.1-19 and 25-03.1-26(2) for the sake of consistency. Following is

the amendment to 25-03,1-19:

SECTION __ AMENDMENT. Section 25-03.1-19 of the North Dakota

Century Code i3 amended and reenacted as follows:

§ 25-03.1-19. Involuntary treatment hearing.

The involuntary treatment hearing, unless waived by the
respondent or the respondent has been released as a person not
requiring treatment, must be held within fourteen days of the
preliminary hearing. If the preliminary hearing 1s not required, the
involuntary treatment hearing must be held within sevem four days of
the date the court received the expert examiner's report, not to
exceed fourteen days from the time the petition was served. The court
may extend the time for hearing for good cause. The respondent has
the right to an examination by an independent expert examiner if so
requested. If the respondent is indigent, the county of residence of
the respondent shall pay for the cost of the examination and the

respondent may choose an independent expert examiner.

The hearing must be held in the county of the respondent's

residence or location or the county where the state hospital or
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. treatment facility treating the respondent is located, At the
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hearinyg, evidence in support of the petition must be presented by the
state's attorney, private counsel, or counsel designated by the court,
During the hearing, the petitioner and the respondent must be afforded
an opportunity to testify and to present and cross-examine witnesses.
The court may receive the testimony of any other intereeted person,
All persons not necessary for the conduct of the proceeding must be
excluded, except that the court may admit persons having a legitimate
interest 1in the proceeding. The hearing must be conducted 1in as
informal a manner as practical, but the issue must be tried as a civil
matter. Discovery and the power of subpoena permitted under the North
Dakota Rules of Cilvil Procedure are available to the respondent. The
court shall receive all relevant and material evidence which may be
offered as governed by the North Dakota Rules of Evidence. There is a
presumption in favor of the respondent, and the burden of proof in

support of the petition 1s upon the petitioner.

If, upon completion of the hearing, the court finds that the
petition has not been sustained by clear and c¢onvincing evidence, it
shall deny the petition, terminate the proceeding, and order that the

respondent be discharged if the respondent has been hospitalized

before the hearing.
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. BECTION ________ AMENDMENT. Subsection 2 of section 25-03,1-21 of

the Noirth Dakota Century Code is amended and reenacted as follows:
2, If the vrespondent is not complying with the
treatment has not been sufficlient to prevent harm or

injuries that the individual may be inflicting upon

the individusal or others, the department, a

2

3

4

5 alternative treatment order or the alternative
6

7

8

9

representative of the treatment program involved in
10 the alternative treatment order, the petitioner's
11 retained attorney, or the state’'s attorney may apply
12 to the court or to the district court of a different
13 judicial district in which the respondent is located

to modify the alternative treatment order. The court

‘ shall hold a hearing within sewen four days after the

16 application i1is filed. Based wupon the evidence
17 presented at hearing and other available information,
18 the court may:
19 a, Continue the alternative treatment order;
20 b. Consider other alternatives to hospitalization,
21 modify the court's original order, and direct the
22 individual to undergo another program of
23 alternative treatment for the remainder of the
24 ninety-day period; or
25 Enter a new order directing that the individual
26 be  hospitalized until discharged from the
27 hospital under section 25-03.1-30, If the

: individual refuses to comply with this
hospitalization oxrder, the court may direct a
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peace officer to take the individual {nto
protective custody and transport the raspondent
3 to a treatment facility,.
4
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SECTION ANENDMENT. Subsection 2 of section 25-03.1~-25 of

the North Dakota Century Code is amended and reenacted as follows:

1f a petitioner seeking the involuntary treatment of a
respondent reguests that the respondent be taken into
immediate custody and the magistrate, upon reviewing
the petition and accompanying documentation, finds
probable cause to believe that the respondent is a
person reqguiring treatment and there exists a serious
risk of harm to the respondent, other persons, or
property if allowed to remain at liberty, the
magistrate may enter a written order directing that
the respondent be taken into immediate custody and be

detained as provided in subsection 3 until the

preliminary or treatment hearing, which must be held

no more than sewer four days after the date of the

order,




Prepared by North Dakota State's Attorneys Association

PROPOSED AMENDMENTS TO $B 2219

Page 2, line 8, remove the oveistrike over “‘seven” and remove “four”

Page 2, line 13, remove the overstrike over “‘seven’ and remove “four”

Renumber accordingly




ARTICLE IV
LEGISLATIVE BRANCH

8ection 1. The senate must be composed of not less than forty nor more than fifty-four
members, and the house of representatives must be composed of not less than eighty nor more
than one hundred elght members. These houses are Jointly designated as the legislative
assembly of the state of North Dakota.

Section 2, The legisiative assembly shall fix the number of senators and representatives
and divide the state Into as many senatorial districts of compact and contiguous territory as there
are senators. The districts thus ascertained and determined after the 18980 federal decennial
census shall continue until the adjournment of the first regular session after each federal
decennial census, or untll changed by law.

The leglsiutive aasemblz shall guarantee, as nearly as Is practicable, that every elector Is
equal to every other elector In the state In the power to cast ballots for leglslative candidates. A
senator and at least two representatives musi be apportioned to each senatorial district and be
elected at large or from subdistricts from those dlstricts. The leglslative assembly may combine
two senatorlal districts only when a single member senatorlal district includes a federal facility or
federal installatlon, contalning over two-thirds of the population of a single member senatorial
district, and may provide for the election of senators at large and representalives al large or from
subdistricts from those districts.

Section 3. The legislative assembly shall establish by law a procedure whereby one-half
of the members of the senate and one-half of the members of the house of reprasentatives, as
nearly as ls practicable, are elected biennially.

Section 4, Senators and representatives must be elected for terms of four years,

Section 8. Each person elected to the legislative assembly must be, on the day of the
election, a qualifled elector in the district from which the member was chosen and must have
been a resident of the state for one year Immediately prior to that election.

Section 8, While serving in the legislative assembly, no member may hold any fuil-time
appointive state office established by this constitution or designated by law. During the term for
which elected, no member of the legislative assembly may be appointed to any fuli-time office
which has been created, or to any office for which the compensation has been Increased, by the

leglslative assembly during that term.

Section 7. The terms of members of the legisiative assembly begin on the first day of
December following their election,

The legislative assembly shall meet at the seat of government in the month of December
following the election of the members thereof for organizational and orlentation purposes as
provided by law and shall thereafter recess until twelve noon on the first Tuesday after the third
day In January or at such other time as may be prescribed by law but not later than the eleventh
day of January.

No regular session of ihe legislative assembly may exceed eighty natural days during the
blennium. The organizational meeting of the legislative assembly may not be counted as part of
those eighty natura! days, nor may days spent In session at the call of the governor or while
engaged In Impeachment proceedings, be counted. Days spent in regular session need not be
consecutive, and the legisiative assembly may authorize its committees to meet at any time
during the blennium. As used in this sectlon, a "natural day" means a period.of twenty-four

consecutive hours.

Nelther house may recess nor adjourn for more than three days without consent of the
other house.
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8ection 8. The house of representatives shall elect one of its members to act as
presiding officer at the beginning of each organizational session.

Section 9. If any person elected to elther house of the legislative assembly shall offer or
promise 1o give his vote or Influence, iri favor of, or agalnst any measure or proposition pending
or proposed to be Introduced Into the leglislative assembly, In consideration, or upon conditions,
that any other person elected to the same legis!ative assembly wlll glve, or will promise or assent
to give, his vote or influence In favor of or against any other measure or proposition, pending or
proposed to be Introduced Into such legislative assembly, the person making such offer or
promige shall be deemed gullty of solicltation of bribery. If any member of the leglslative
assembly, shall give his vote or Influence for or against any measure or proposition, pending or
proposed 1o be Introduced Into such leglslative assembly, or offer, promise or assent 8o to do
upon condition that any other member will glve, promise or assent to give his vote or influence in
favor of or agalinst any other such measure or proposition pending or proposed to be Introduced
Into such legislative assembly, or In consideration that any other member hath given hls vote or
Influence, for or against any other measure or proposition in such legislative assembly, he shall
be deemed guiity of briberg. And any person, member of the legislative assembly or person
elected thereto, who shall be guilty of either such offenses, shall be expelled, and shall not
thereafter be eligible to the legislative assembly, and, on the conviction thereof in the clvil courts,
shall be llable to such further penalty as may be prescribed by law.

Section 10. No member of the legislative assembly, expelled for corruption, and no
person convicted of bribery, perjury or other infamous crime shall be ellglble tc the legislative
assembly, or to any office In either branch thereof.

Section 11, The legislative assembly may provide by law a procedure to fill vacancles
occurring In elther house of the legislative assembly.

Section 12. A malorily of the meinbers elected to each house constltutes a quorum. A
smaller number may adjourn from day to day and may compel altendance of absent members in
a manner, and under a penalty, as may be provided by law.

Each house Is the judge of the qualifications of its members, but election contests are
subject to judiclal review as provided by law. If two or more candidates for the same office
receive an equal and highest number of votes, the secretary of state shall choose one of them by

the toss of a coin,

Each house shall determine Its rules of procedure, and may punish its members or other
persons for contempt or disorderly behavior In its presence. With the concurrence of two-thirds

of lts elected members, elther house may expel a member.

Section 13. Each house shall keep a journal of Its proceedings, and a recorded vote on
any question shall be taken at the request of one-sixth of those members present. No bill may
become law except by a recorded vote of a majority of the members elected to each house, and
the lleutenant governor i considered a member-elect of the senate when the lieutenant governor

votes.

No law may be enacted except by a bill passed by both houses, and no bill may be
amended on Its passage through either house In a manner which changes its general subject
matter. No blll may embrace more than one subject, which must be expressed In its title; but a
law violating this provision Is Invalid only to the extent the subject is not so expressed.

Every blll must be read on two separate natural days, and the readings may be by title
only unless a reading at iength Is demanded by one-fifth of the members present.

No bill may be amended, extended, or incorporated in any other blll by reference to its
title only, except In the case of definitions and procedural provisions.
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CHAPTER 84-03
LEGISLATIVE ASSEMBLY

. 84-03-01, otate legislative apportionmant. Repealed by S.L. 1978, ch. 483, § 4.

84.03-01.1, Numbering leflnlatlve districts - Classas of senators to provide
staggered terms, Repealed by 8.L. 1978, ch, 483, § 4.

4 64-03-01.2, Legislative subdistricting - Methods, Repealed by S.L. 1976, ch, 463,

§4.03-01.3. Election on petition - Ballot form - Vote required. Repealed by
S.L. 1976, ch. 463, § 4.

54-03-01.4. Amendment to the Constitution of the United States - Rosults.
Repealed by S.L. 1975, ch, 463, § 4.

54-03-01.5. Legislative apportionment requirements. A legislative apportionment
plan based on any census taken after 1989 must meet the following requirements:

1. The senate must conslst of forty-nine members and the house must consist of
ninety-elght members.

Except as provided In subsectlon 3, one senator and two representatives must be
apportloned to each senatorial district. Representatives may be elected at large or

from subdistricts.

Multimember senate districts providing for two senators and four representatives are
authorized only when a proposed single member senatorial dlstrict includes a federal
facliity or federal installation, contalning over two-thirds of the population of the
proposed single member senatorial district.

Legislative districts and subdistricts must be compact and of contiguous tarritory.

Leglslative districts must be as nearly equal in population as Is practicable.
Population deviation from district to district must be kept at a minimum. The total
population variance of all districts, and subdistricts if created, from the average
district population may not exceed recognized constltutional limitations.

54.03-01.6. State legislative apportionment. Repeeled by S.L. 1981, ch. 804, § 9.
54-03-01.7. State legislative apportionment. Repealed by S.L. 1991 Sp., ch, 886, § 3.

54.03-01.8. Staggering of the terms of senators. A senator from an even-numbered
district must be elected in 1992 for a term of four years and a senator from an odd-numbered
district must be elected In 1894 for a term of four years. The senator from district forty-one must
be elected in 1992 for a term of two years. A senator from a district in which there is another
Incumbent senator as a result of legislative redistricting must be elected in 1992 for a term of four
years. Based on that requirement, districts six, ten, fourteen, twenty-eight, and thirty-six must
elect senators in 1992,

54-03-01.9. l.egislative redistricting. Each legislative district Is entltled to one senator
and two representatives. The legislative districts of the state are formed as follows:

1. District 1 consists of that part of the city of Williston and that part of Williston
township in Williams County bound by a line commencing at the point where the
west side of section 27 of township 154-101 Intersects the shore of Lake
Sakakawea, thence north on a straight line following section lines until its
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CAPITOL TOWER
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Dept. 126

Bismarck, ND £85808-0040
701-328-2210
800-366-6888 (TYY)

FAX 701-328.2226

Conosumer Protection
and Antitrust Olvision
701-328-3404
800-472-2600

Toll Free In North Dakota
FAX 701.328-3535

Gaming Division
701-328-4848
FAX 701-328-3536

Licensing Section
701-328-2328
FAX 701-328-3636

!me Office Bullding

000 E, Boulevard Ave.
Blamarck, ND 68605-0041
FAX 701-328-4300

Civll Litigation
701-328-3640

Natural Resources
701-328-3640

Racing Commission
701-328-4200

Bursau of Criminal
investigation
P.O, Box 1054

January 24, 2001

Senator Jack Traynor

Chalrman Senate Judiciary Committee
State Capitol

Bismarck, ND 58505

Dear Senator Traynor:

As Yogi Berra is reputed to have said, "It’s deja vu all
over again”, For background when considering the change
proposed in Senate Bill No. 2219 I am submitting testimony
concerning Senate Bill No. 2389 passed by the 1989
Legislature which, among other things, changed the time
within which a preliminary hearing 1is to be held from
seventy-two hours, exclusive of weekends and holidays, to

soven days.

Senate Bill No. 2389 was a comprehensive revision of the
mental health commitment chapter proposed by a task force
represented by persons from the Mental Health Association,
the Department of Human Services, the judiciary, State’s
Attorneys, attorneys for respondents, and others. I have
highlighted and tabbed the pages where references are made
to the change to seven days being made by Senate Bill No.
2389 in 1989,

Also enclosed is a copy of portions of 1989 N.D., Session
Laws chapter 149 reflecting the changes regarding
scheduling a preliminary hearing within seven days rather
than seventy-two hours, exclusive of weekends and holidays.

Blsmarck, ND 58502- 1054 b

701-328-5500
800-472-2185

Toll Free in North Dakdm
FAX 701-328-6510

Flre Marshal

P.O, Box 1054

Bismarck, ND 56602-1054
701-328-556565

FAX 701.328-56510

Office
argo, ND 68108-2665
701-239-7128
“FAX 701-238-7129

Thomas
Assistant Attorney General
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1989 SENATE STANDING COMMITTEE MINUTES
BILL/RBSODUQGON NO. 5B 2389

Senate Committee on ___ JUDICIARY -

Subcommittee on . Identify or
check where
Conference Committee - appropriate

Hearing Date 1/31/89

Tar Number 2 _./Side A Meter # 0 - end
and tape #3, A, 0-1%95 Side B _X__
< ' . ’w_wé%#aiuﬁf
Committee clerk signature ; " ) 4"_4j§éa34h'*. AN
Minutes:

All committee members were present when Chair Sen. J. Meyer
convened the committee to hear SB 2389.

SB 2389: Duties of states attorneys in commitment proceedings
and com' ination of preliminary and treatment hearings;
civil commitment of mentally 1l]l and chemically dependent

persons.
Senator John Olson, District 49:

He testified in support of the bill, which he was spcnsoring.

He said that the bill revises the mental health commitment law.
It makes changes in who initiates petitions; other changes

deal with redefining people who suffer from alcoholism and

drug addiction--the wording is changed to "chemical dependency"--
redefining those persons who are requiring treatment.

Senator Olson stated for the record that he is very much in
support of the bill. One item concerning him is changing the
method by which the petitions are initiated. Now, this is the
snle responsibility of the country courts. County judges

are concerned with becoming active in the commitment proceedings
as assistants to adversary proceedings. They are making decisions
at the outset about whether somecne should be forced into the
civil commitment system, States attorneys subsequently come in
at the involuntnry treatment hearing stage, and then become
advocates for the petitioners. States attorneys are concerned
about involvement at this point because of their resources.
Senator Olson said that the committee should be coucerned about

the states attorneys' problems.

Sharon Gallaqher, Past President, ND Mental Health Association:

She testified in favor of the bill. She chaired a joint effort
Uxﬁphe Meptal. Health Assoc. and the Dept. of Human Services to
revise the mental health commitment law. (See attached material.)
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Judge Bill McLees, McKenzie County:

He served on the task force which Sharon Gallagher chaired,

He said that he has been handling commitment proceedings for

12 years as a county court judge and believes that a judge is
put into an awkward pcsition. When a person comes in to file

a petition for involuntary treatment, the clerk is supposed

to assist the person in filing the petition, This puts the
clerk in a difficult position, since tre clerk doesn't fuel
qualified to do this. Difficult guest ons can arise, and often
the petitioner is usherad into the judge's office. The judge is
then given a detailed account of what has brought the petitioner
tc this point. The judge's pusition is awkward because he/she
has to make a decision about whether or not there is probable
cause to go forward with the petition. If the decision is ‘'es,
th..n later on wher the matter comes before the judge in a
preliminary hearing, the judge has to make another probable
cause determination which might be contrary to his/her earlier
probably cause determinurion. If this does happen, the petitioner

will be quite bewildered.

He said that the proposed changes are very good; having the

state's attorney involved at the very beginning in the process

will contribute to a more thorough and effective case presentation
in behalf of someone who files a petition for involuntary treatment.

Edwin Dyer, Bismarck Attorney:

He was part of the committee which produced the proposed legislation.
He said that he agreec with Sharon Gallagher and Judge MclLees
regarding the duties of the states attorneys. The response

attorney is also placed in an awkward position should he/she

object to a question being posed to a petitioner at a preliminary
hearing by a judge. Mr. Dwyer's experience has been that the
petitioner visits with the judge before the petition is prepared.
This makes it difficult for a judge to remain fair and impartial

through the whole proceecing.

He suggested that on page 5, subsection 10, the language which the
committee wants overstruck related to "severe impairment" would,

in his experienc: create more trouble than its werth. It relates
specifically to tne provision of the diagnostic and statistical
manual of psychiatrists. Mr. Dyer said that a psychiatrist may
testify that a person is severely disabled, but on cross examination,
{t's found that the psychiatrist means it in a different sense than
what is meant in this section. Also, the diagnostic and statistical
manual has changed since the terminology in the bill no longer
relates to what the manual says. Mr. Dyer differs with the sub-
cection d (page 6). He doesn't believe that psychiatry is such a
precise science that a psychiatrist can predict that if a patient
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Btops taking medicina, he/siiv will exh.bit exactly the behavior
as before. He said that if a person has been committed once,

chances are likely a srcond commitment wi.l be based on inexact
predictions, rather than the same careful process a first-time

commitment entails.

OPPOSED
Patricia Buske, Burleigh County State's Atiorney:

She testified in oppot ition to the bill. She said that to
require “he State's Attorney Office to assume the tasks the

county courts now have dealing with preparation of mental
health commitment petitions is ill-advised. (Sce attached

testimony.)

Owen Mehrer, Stark County State's Attorney:

He appeared on his own behalf, and on behalf of the State's
Atcoraeys Association and on behalf of individua! state's
attorneys who authorized him to appear (Bud Melers, the
Executive Director of the State's Attorneys Assoc.; Bob
Bouy(?), Cass County; Jim Odegaard, Grand Forks.,.

He said that he didn't know of any state's attortszys who
supported the bill as it is written. The vote was unanimous
at the association's meeting to oppose the legislation.

The state's attorneys are opposed to the bill only insofar as
it places them in the position of the clerk of court, It
invades the discretion oY the state's attorreys.

Wendy Schultz, State's Attorney, ttutsman County:

She stated that she was really not testifying against the bill
but was there to present proposed amendments which would, if
adopted, would mean that the State's Attorneys Assoc. would
sipport the bill., The amendments represent the results of some
discussions and negotiations with state's attorneys and would
keep in the spirit of the bill while answering concerns of the
committee and the state's attorneys.

The first group of amendments (See attached.) address the role

of the state's attorneys. They would not piac2 the state's
attorney in the position of receiving the application of the
potential petitioner and then doing the petition and filing it.
The bill, as it's written now, would have the state's attorney
filing the petition. The amended language would, on page 9,

allow the clerk'request that the petition be reviewed by the
state's attorney after it's completed but before it is presented
to the court. The judge would be taken out of the arena as acting

as an advocate for the petitioner.




4

88 2389
1/31/89
s5JUD

These amendments would also change the section having

to do with the outreach worker, The committae (who proposed the
legislation) had deleted this eection of the vpill., This was
because in many countiss, outreach workers were not available,
Ms. Schultz suggested changing the language from mandatory to
discretionary: "The court may (rather than shall) involve

the outreach worker."

.he second set of amendments deals w. th alternative “restmaent
ordere. Ms, Schultz said that this section should re laeft

the way it is in present law.
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Senator Stenehjem moved to eliminate section 2 of the bill.
Senator Maxson seconded the motion.
Voice vote was in favor.

Minutes:

Sharon Gallagher ofrered to draft an amendment which would allow
the human service center personnel to help the state's atiorney.
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Minutes:
ACTION:

Senator Stenehjem moved the Dept. of Human Services amendments.
These give the state's attorney the authority to use the reqional
human centers as resource people to assist in inve:‘“igating.

The judge is being taken out of the position where re makes

the original determination that a person is insane and then

comes back at a later date to be the judge to decide whether

he was right or wrong. The state's attorney will help draft

the petition. Voice vote passed the amendments. (There apparently

was not a second.)

Senator Stenehjem moved to delete Section 2 from the bill.
All were in favor.

Senator Maxson moved a do pass as amended.
Senator Steneh:em seconded the motion.
Roll call vote: 5 aye, 0 nay, 2 absent.
Carrier: Senator Stenehjem.
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b PROPOSED AMENDMENTS TO SENATE BILL NO. 2389

Page 1, line 5, remove "11-16-06,"

Page 1, remove lines 17 through 22

Page 2, remove lines 1 through 19

Page 8, line 13, after "treatment" insert "= Jnvestigation by qualified
mental health professional"
Page 9, 1ine 8, replace "cause an fnvestiqation of the grounds on which the

~petition {s based" with "direct a qualified mental health professional
"'as designated by the regional hyman seryice center to investigate and
evaluate the specific facts alleged by the applicant. The 1
Investigation must be compl
observations of and conversation with the respondent, unless the

respondent cannot be found or refyses to meet with the menta] health
QﬂﬂiﬁiiiﬂﬂilL.Jﬁ_ﬂﬂi&&ﬁﬂ_ﬂﬁQQﬁﬁ of the results of the fnvestiqation
myst be delivered to the state's attorney. Cories of the report must
be made available upon reauest to the respondeyt, the respondent's
counsel, and any ggn ert examiner conducting an examination under
section 25-03,1-11"

. Page 9, line 19, overstrike "= Investigation"

Page 26, line 9, replace "must" with "may

Renumber accordingly
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Minutes: CHAIRMAN WENTZ opened the hearing on SB 2389. A qucrum

was present and the clerk read the bill title.

SE..ATOR OLSON, sponsor of the bill, introduced it and stated it was

for the purpose of making revisions to certain mental health sections

of the Code. A task force drafted the bill and there were several
agencies involved in the interim committee who reviewed and examined

the current mental health conditions in North Dakota. The task force
was a resalt of a joint project of the Department of Human Services

and the ND Mental Health Association. Persons on the task force were
from the Mental Health Association, county judges, state hospital
personnel, representatives of the county judges associaticn and sheriff's
departments and others who had a sincere interest and have expertise

in the field of mental health proceedings. He stated that in the

early days of his term as a states attorhey, petitions for coummilment
were reviewaed by a mental health board in each county composed of

the county judge, states attorney and a doctor appointed at large.

There was no court reporter, no adversary proceedings. The respondent
could bring an attorney into the proceeding ind a review was made of

the petition, We've advanced since that time to 4 better commitment
review and it works well, but it is time to look at the procedure

again., The major provision in this bill is updating terminology
regarding treatment etc. The changes allow current methods to review
petitions and places new responsibility on the petitioner, but allows
intervention when necessary. It will allow a better flow of cases,
better procedural handling of the cases. Now, the county iudges
receives the petitions and there will probably be quite a bit of
testimony in opposition of the changes proposed because of disagreement
with the conflict of interest issue. He wasn't suxe there was a middle
ground to satisfy all, but he felt the county judges have been in a
position where they are ir position to rule and at the same time provide
counsel through the states attorneys. He urged a favorable recommendation

to the bill.

REP, TIBGH KELLY, testified in favor of the bill and stated the major
change, in her opinion, regarded mental health professionals as added
in the Senate,.

m
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Chairman Wentz stated the changes Rep. Kelly referred to are on pages
8 and 9.

SHARON GALLAGHER, representing the Mental Health Association, submitted

vwritten testimony for distribution to the committee members. She
stated she was the chair of the task force involved in drafting the
bill and is past president of the ND Mental Health Association. She
indicated the handouts submitted should assist in understanding the
reasoning behind the bill. She explained the detail in the handouts
and how they relate to each section of the bill, She indicated the
task force met 8 times during 1988 to discuss the issues surrounding
the drafting of the bill., She indicated that in every session since
the first introduction of the bill in 1977 has massaged it and made
some alterations and updates in an attempt to assure the rights of
the respondents as well as the process itself is protected and stream-
lined as needed. She indicated SB 2389 addresses 6 major changes
but would only highlight several of them. The first one js the role
of the states attorney. Presently, anvone who wants to file a petition
committing someone else needs to present themselves to the clerk of
district court who will assist them in filling out the petition,
That lay person does, in fact, do the filling out of the petition.
The kind of overt behavior prompting the filing must be outlined.
Not that the person is mentally ill, but that there has been recent
behaviors, statements or conduct to be of concern that meets the
requirements of the law to kv committed. ‘This lay person is not a
lawyer and doesn't know the law needs to qualify for treatment, they
are merely telling the story the best they can and filling out the
form. The judge is then required to review that and determine
sufficient probable cause for the petition to go forward ané be filed.
The judge is often placed in the position of listening to a family
member tell the story and glean the facts necessary for commitment
for treatment. Then he must put on his robe 72 hours later and act
as administrator of justice on the case,

At that first hearing, after hospitalization on an emergency
plickup and hold, no one represents the petitioner in court before
the judge, but the respondent (the one who has been picked up) is
represented by an attorney so the judge is again placed in an awkward
position at the hearing of helping the petitioner to present the case.
There is not a balanced representation. This is the only system in
North Dakota whereby we are assuring that one side in a case is not
represented by counsel. In those counties that have their states
attorneys represent petitioners in the preliminary hearing. This
data is in the handouts. The duul .epresentation for petitioner
and respondent should begin in the c¢ifice early on, not at the last
minute when representation cannot have time to review the case and
be familiar with details, 8B 2389 will provide that.

She indicated there are two definition changes in the bill
for persons requiring treatment and is the criteria for commitment
in North Dakota. DEstablishment of serious risk or harm as a result
of the mental illness is necessary. This definition has been massaged
ovey the last 12 years to try to assure an objective measurable criteria
that accurately reflects the need for treatment, The word "severe" is

deleted as it is a difficult concept tc deal with and too vague and
unworkable New criteria has been added relating to "substantial
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deterioration, etc." so as to say it may be treatable, but not curable
in the case of certain illnesses. Persons with a predictable history

of harm as a result of mental illness can be treated. This will be a
new criteria far commitment and really addresses only a small percentage
of mentally ill persons.

The other significant change is that, in the past, when we
define a person requiring treatment, they always talk about the need
for hospitalization and even 12 years ago when the bill was drafted,
the intent was not to emphasize the hospital, but to instead use the
hospital as a last resort. Using community resources first was always
the intent and yet by that one misplaced word in the definition of
the criteria, alternative community resources have not been utilized
because some judges who read it so strictly and even though the law
later said that after determining the need for treatment and the
appropriate place for treatment can often be other than hospitalization.
The word "treatment" is far more important than "hospitalization."

Another change that may be significant is the time period
for adequate representation. The suggestion is that it be 7 days
counting holidays and weekends rather than 5 days. The defense
attorneys, those representing the respondents, appeared before the
task force and stated it was not enough time. The judges concurred
there was a concern that it wasn't cenough time because what was
happening was that the person representing the person about to be
committed and had, in fact, been hospitalized, did not get the
doctor's report until 15 minutes before the hearing. That, of course,
is not adequate time to prepare a defense or proper representation,

Coupled with that change is an amendment to eliminate the
two~tired system, i.e. cmergency hearing in 72 hours and the treatment
hearing 14 days later and have only one hearing 7 days after probable
cause is determined. The probable cause can be determined during
hospitalization following pickup.

The objection in the Senate regarding additional duties of
states attorneys was amended to provide that when a petition is
presented to the state's attorneys office and if the state's attorney
has no concerns about the basis for the petition or whether there is
additional information that should be gathered before the petition is
filed, A deposition may be done on his behalf by contacting the
regional human services center and the qualified mental health
professional would do the necessary investigation as to the underlying
facts to assist the state's attorney before the petition is filed.
Presently, that aspect is being done after the petition is filed
whereby the outreach investigation is done by an outreach worker
to determine the underlying basis for the petition and present the
findings to the court, The courts have informed the task fcrce that
too often it was not at all useful information. The amendment then
puts the outreach worker at the front end of the case prior to filing
a petition, Often the motives behind the petition are not always
pure and this is the time that can be determined. This process is
often used in a divorce proceeding to gain an upper hand. This would
give a state's attorney the ability to analyze the case before any
other process takes place and save wverybody a lot of time.

REP. NELSON stated his area does not have a facllity to take care of

someone on medication who goes off and needs to be removed from society
for his actions and asked what happens in those 7 days before the

hearing,
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MS. GALLAGHER stated that she assumed those individuals are being
transported to the nearest facility or even across the state, if
necessary. The law prohibits putting them in jail. Recently,
several private  hospitals are opening up their facility to handle
the emergency hold situations. The Association is attempting to
bring local centers into agreeing to handle these situnations so

all counties are covered.

REP. WENTZ asked if the mental health service centers were geared up
to handle this. Ms. Gallagher indicated the centers all have
individuals who have been doing what was the outreach workers report.
Rep. Wentz stated that now they have a time period within which it
must now be completed. Ms. Gallagher agreed. However, there is no
time period involved if the request for investigation is done by the
state's attorney's office. The same persons doing it in the past
will continue to do so, but now directly with the state's attorney's
office. So there's really nothing new. The language was sugdested

by John Graham of the Department of Human Services.

JUDGE BURT RISKEDAHL, task force member, testified in favor of the
bill and indicated it is a fine tuning and language change. As a
judge, he is concerned with the responsibilities of the state's
attorneys staying in the law and requested a favorable consideration

by the committee,

ED DYER, task force member and attorney member of the Defense Bar,
testified in favor of the bill. As indicated, the major controversy
is with the duty change of the stAate's attorneys. As Ms. Gallagher
indicated, this brings the duties of the state's attorneys in line
with the way they belong in the operatinn. He agreed with Ms.
Gallagher's comments and reiterated many of them. REP, SHOCKMAN
asked how this bill could not carry with it a fiscal note. Mr.

Dyer indicated the Defense Bar is on contract bidding for services
and that it appears the responsibility is shifted with no cost

increase.

LOWELL FLEMMER, representing St. Alexius Medical Center, testified in
favor of the bill and presented written testimony for distribution
to the committee members. He adrded no further comments.

WENDY SHULZ, Stutsman County State's Attorney, testified in opposition
to the bill. However, she indicated there werc several aspects of

the bill that were good, i.e., the time frame to 7 days and the
telescoping of the hearings as well as the state's attorneys representing
all constituents, but is concerned about their role along with the
outreach workers., She precented proposed amendments to address the
concerns mentioned., She felt the bill, as written, puts the state's
attorneys in a position to decide to file a petition or not. The
amendments provide that the clerk can do the form and then an attorney
can decide, but in the proper time prior to the hearing. She felt

the bill may be an overkill of the situation. The state's attorney
being placed in the position of defender and coungelor creates an
awkward and illegal, in some cases, situation., Also, there is often
the situation whereby criminal acts are included in a probable causec
gituation that comes out of the detalls revealed in filing petition,
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Ms. Gallagher submitted further amendments on a separate sheet

that do not relate to the role of the state's attorneys. She

stated the current system appears to be working quite well and

why fix something that is not broken. She was relating to
alternative treatment in that statement. The statute, as far as

she knows, has not been challenged and makes the communitv safer
as-is and works to the benefit of the respondent. Staying on
medication is the key because then they stay out of the hospital

and if you take that automatic trigger away that is often the

strong motivation to stick with the alternative tieatment, you're
actually going to end up seeing more people go back to the hospital.
She asked that if the committee chooses not to adopt the amendments
proposed by her, there are at least two extremely important amendments
that need to be added for consistency. The first one is on page 9,
lines 13 and 14. The Senate amended out the reference to 11-16-06

on pages 1 and ¢ of the bill. However, they left a reference to
review under 1l1-16-06 on page ¢. The second amendment nheeded is

to add another section on page 27 at the end of the bill to amend
Section 25-03.1-42 which is in tk~ Mental Health commitment law

which limits the liability of thouse professionals that are either
required or given discretionary responsibilities under the commitment
statutes., State's attorneys need to be added to the list of
professionals covered. This would be in subsection 2 of the Section
previously iterated. These two amendments are very important because
even though state's attorneys are covered somewhat in criminal action,
that same protection does not appear to be here in this arena.

REP. AAS asked where the alterrative treatment orders are covered in
the bill. She indicated that was the second set of amendments she

passed out relating to page 17.

WADE ENGET, part-time Mountraill County State's Attorney, testified in
opposition to the bill and expressed his concern with the discretion
afforded state's attorneys and if they have it at all, it is mandated
by this bill, He indicated that in Mountrail County there is no
problem with this. They represent the petitioners at the hearings

If 1t is not a problem with that provision of the bhill, why change
it. He agrees with the changes Wendy Schulz has proposed including

the liability element,

TOM SLORBY, Ward County State's Attorney, testified in opposition to
the bill and indicated the conflict of interest issue is the major
concern, He read a statement from Cal Raulston, lobbyist for the
Association of Counties who was in the room earlier and had to leave.
My, Raulston indicated the Association of Counties supports the
concept of the bill, but the Association is concerned about the
provision that will provide for conflict of interest for state's

attorneys and should be deleted from the bill.
He indicated the pirevious testimony in opposition covered the

points he wished to make and indicated he would address ouly the
conflict of interest issue., He stated Ward County receives about

220 petitions per year and approximately 40% of those cases also
involve criminal activity. This is where the problem comes in.

Under present law, the state's attorney is not involved in making

a decision whether or not a mental health proceeding should be
pursued., They are often called at 3100 PM and told there is a hearing
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be adopted. REP., AAS seconded the motion.
voice vote,
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tomorrow morning at 9:00 and that's the first they know about it.

He stated they don't make the decision the petition should be approved

and filed, the judge does. Then the problem is that the state's

attorneys are put in a position to determining 1f the preliminary

finding has probable cause which is, in essence, still made by the

judge, if the state's attorney makes it. He agreed with the

deletion of taking the refusal of a state's attorney to accept a

case out of salaries. He indicated he would not do both, but refusal

to take one side or the other was taken out of pay and if they did

both, it would mean going before a grievance committee and have the

license taken so there would be no pay check anyway. It's a far-fetched

example perhaps, but if they are required to do both sides of the

issue, “here is definitely a conflict of interest as a result. If

the Attorney General's office could be increased in staf’™ by 6 or 7

persons to handle the criminal load, then there's no problem, but

that cost may not be the way that's desirable. If the bill passes,

Ward County Commissioners will be recommended to budget no less than

$20,000. a year extra for purposes of private counsel. Private counsel

certainly will not work as cheaply as state's attorneys do. It will

be more inefficient to handle the workload and added one more step to

a bureaucratic framework. It's not necessary and any problems the

clerk's nffice would have in assisting someone in filling out a

petition could be resolved by asking for assistance from state's

attorneys. They are legal advisors too and are available to clerks

just like anybody else. No decision in the action puts the state's

attorneys in a position to defend someone else's decision for action.
Ms. Gallagher and Mr. Riskedahl both wished to offer rebuttal,

but asked that they be allowed to do it in writing. Chairman Wentz

granted them that right. Ms. Gallagher did make one comment regarding

My, Slorby's testimony in that there is no conflict of interest because

the general public is being served by their involvement, not the

individual. Mr. Slorby responded by saying he had discussed with

other state's attorneys and judges and they are in agreement with him,

There being no further testimony or discussion, Chairman Aas
closed the hearing on SB 2389.

3/15/89 - TAPE 3, SIDE A - METER 595

Committsoe discussion was resumed and Chairman Wentz indicated
a sub-committee would be appointed to study the bill and bring
appropriate amendments. Those appointed were Rep. Shaft, Rep. Aas

and Rer. Ring.
3/21/89 - TAPE 1, SIDE B - METER 1860

The sub-committee report included Rep. Ring indicating the
proposed /rmendments address the problem attorneys have regarding
conflict of interest and judges being in a catch-22 situation of
assisting petitioners prior to a case and then hearing the same case,

She explained the amendments. REP. RING moved the proposed amendments
The motion carried on a
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REP. AAS moved a Do Pass As Amended. REP. RING seconded the
motion. There was no further discussion and the motion carried on
a vote of 14 yeas, U nays and 2 absent and not voting. Rep. Ring

will carry the vill on the floor.
COMMITTEE ACTION - 3/22/89 -~ TAPE 1, SIDE A - METER 1340

Continued discussion included Coral explaining that the
previous amendments submitted presented a conflict and/or include
other places where wording needed to be changed. Further amendments
may need to be added. The previous amendments begin on page 8.

Rep. Ring steted that when she was preparing her comments to carry

the bill on the floor, she discovered there was at least one mistake

by leaving in a clause on page 7 that the state’s attorney did

the filing, if he found probable cause where previously it was

stated the petitioner had the responsibility to file. 1In checking

with LC, they indicated that reference needed to be removed,

She then asked them to check other areas where there may be the

need for change. She suggested it might be well to get these new

amendments in and then put it in a conference committee. It's

already known the Senate will not concur. 1In the meantime, Keith

Wolberg could look the bill over. Coral inserted that the LC

was not sure about the engrossed bill on page 8, line 13 regarding

the assisting the person completing the petition, the clerk's attorney
' may direr. a qualified mental health professional and whether that

was, in fact, the intent,.
Further discussion included comments regarding the way it

. came from the Senate and those who preferred it that way and that
the requirement of the state's attorney to handle step one of the

process away and give it to the c¢clerk of court, but may requ‘ 2 a
review by the state's attorney at the clerk's request. Rep. Aas
commented that the Senate does not want the responsibility to be
on the clerk of court. 1In Ward County alone, there are approximately
200 cases per year so it is necessary to get it right whatever it
takes, through a conference committee or whatever.

REP. STENEHJEM moved to reconsider the previous committee
action of 3/21/89. REP. SHAPT seconded the motion. It passed on
a voice vote.

REP. RING moved to adopt the additional amendments she
presented and add them to those previously proposed. The motion
was seconded and carried by a voice vote., She indicated they
are technical corrections to accompany the major amendments added

previously.
Rep. Larson stated she would prefer to first remove the first

amendments adopted to avoid a conference committee knowing they are
going to come back from the Senate and make more adjustments. She
moved to remove all amendments. The motion died for lack of a second.
ghe stated the original intent of the bill has been lost, in her

g opinion.

REP., SHAPT moved ¢ Do Pass as Amended. REP. LARSON seconded
Discussion included Rep. Shaft stated he will support

the motion.
the bill fully on the floor with the intent that it goes to a
conferunce committee and that it will come back in a changed furm

A
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The Senate wants the bill as it
use has found valid concerns

with that, a compromise

from the way it i3 sent out.
originally came to the House and the Ho
on the part of the state's attorneys.

should be possible.
nays and 2 absent and not voting.

on the floor.

The motion carried on a vote of 14 yeas, O
Rep. Ring will carry the bill




PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2389

. Page 1, line 1, remove "a new subsection to section 11-16-01 and"

»

Page 1, 1fne"l, remove "duties of states attorneys in commitment proceedings
and to

Page 1, remove lines 12 through 16

Page 7, line 17, remove "Applicaifon to state's attorney -"
Page 7, line 21, after "wtth" insert HSHQ]]_QIgign&*&hg_iﬂjgﬁmisign_ﬂgggiii~1
Igr__tha.snmmi&mgn_t_nf_m

cemove the overstrike over "the-clerk-of-court!, and remove "§b§!l

present the information necessary for the"
Page 7, remove line 22

Page 7, line 24, remove the overstrike over "eterk-ef-court’ and remove

ﬂ;:i:gii i*sgrmll

' Page 8, line 13, replace "state's attorney" with “¢lerk of court"
Page 8, line 20, replace "state's attorney" with "gclerk of coyrt™ ;
Page 8, line 22, after the period insert "The clerk of court or the
Mmm@bmnummpvwwu
petition prior to submitting it to the ¢o! :t." and remove "The"

Page 8, remove lines 23 through 28

Page 13, line 13, remove the overstrike over ''and-the'

Page 13, line 14, remove the overstrike over "resuits-of-the-ontreach
workers s=4nvestigation'

Renumber accordingly




1989 SENATE STANDING COMMITTEE MINUTES

BILL/KESQRXEKXX NO. SB 2389

Senate Committee on

Subcommittee on Identify or
check where
Conference Committea JUDICIARY appropriate

Hg.rinq Dnte Conf- Comm. ‘/3/89

Tape Number 1 /Side A Meter # 2714-4795
Side

Committee clerk signature \;b,mmzz?,z ﬁ ﬁg&o z%(}/f\_

Minutes:

All conferens were present: Senators Maxson (chair), Holmberg,
Stenehjem; Representatives Aas, Shaf{, Ring.

Senator Stenehjem explained that the intent of the bill was to
move the requirement for representing petitioners in mental
health commitment cases from the clerk of court to the state's

attorney's office. The House turned this around,

Rep. Aas, chair for House conferees, asked Rep. Ring to explain
what the House did.

Rep. Ring said that the House Judiciary Committee had attempted
to address the various parties concerned by saying that for the
80~90% of cases which are simple and depend entirely upcn the
psychliatrist's report, the clerk of court could assist the
petitioner to fill out the paper work. This is being done now.
For the complicated cases where there is need for an attorney,
the clerk of court or the petitioner could request the state's
attorney's assistance and get him/her to review the file rather
than the judge so that there should be no conflict of interest

for the judge.

Senator Stenehijem said that you don't know whether a case is
golng to be complex or not until the petition is filed and has

been gserved on the respondent,

Senator Maxson pointed out that there wouldn't be a conflict

of interest L1f a district court were being dealt with. Both

the clerk of district court and the judge are autonomous,

elected officials, In county court, usually the clerk is an
employee of the judge. Senator Maxson added that he would

have less of a problem with this issue if there were an autonomoug

clerk of county court.

Senator Stenehjem said the amendments would make what they're

planning on doing in Grand Forks worse. There is a woman who
works in the clerks office; all she does is filln out petitzons.
They are going to move her over to the State's Attorney's Office.

This is all they are going to do.




Page 2

8B 2369 Conference Committee
4/3/89

8JUD

Res. shaft sald that his position was that "we {(subcommittese)
n't entirely agree with the states attorneys concerns, but

we saw that somewhere down the line that this conflict might
exist,..a conflict where they're obligated to represent both
sides...I faelt that somewhere down the line they might have

a legitimate concern."

Rep. Ring said that one of the biggest concerns was if they
are pursuing a case for civil commitment "and they are trying
to pursue another case, or thrcugh their work on this case
they become aware of possible cruminal charges. Thelr case,
as they stated it, was that in one case they are trying to
argue that the person is crazy and not responsible, and in the
other case, they're trying to argue no they're not crazy a-ad

they are responsible."

Senator Maxson: That's a red herring because tliere are several
different levels of mental incompetence. For example, a chronic
alcoholic or a chronic drug abuser who is at the point where
he/she is a danger to him/herself or others. This person would
certainly qualify to be committed under the civil commitment
procedure, but they certainly would not be eligible for an
insanity defense. Most psychotics don't classify as being
legally incompetent for defense purposes. Psychosis, chemical
dependency, being legally insane are threc very distinguishable

circumstances.

Rep Aas said that the subcommittee agreed that they wanted to
pass the bill. They agreed to try and simplify the problem
which the states attorneys presented. The subcommittee didn't

agree that the states attorneys had a greater conflict of
interest than the judges did., The subcommittee felt that the
judges do have a conflict of interest under the "existing thing"
and all the subcommittee wanted to do was *o try and resolve

the problem as simply as possible.

Senator Holmberg said that he liked the bill as the Senate
passed it, but that the bill is important and should be

fixed s0 it will pas=e.

Rep. Aas said that it would be better for the state's attorney
to have the conflict of interest rather than the judge.

Senator Stenehijewi recalled that another thing the states
attorneys were asking for was the "beefing up of the immunity
provision." He said that he would work on an amendment.




Page 3
8B 2189 Conference Committee
4/3/89

Senator Holmberg moved that the House recede from its
amendments and the bill be amended in the manner per Senator

Stenehjem's amendments

Senator Stenehjem said that he would send his amendments around
with the committee report. The committee would vote by signing
the sheet. If there are objections to the amendments, Senator

Maxson will call a meeting of the conference committee,

C": ol Callo, /c (e (i) 'Ax (;/,,)
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90701.0202 Prepared by the Legislative Council
staff for Senator Stenehjem A?/jL,

April 5, 1989
Y687
PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2389 //325 //

That the House recede from {ts amendments to engrossed Senate Bill No, 2389
4s printed on page 1670 of the House Journal and pages 1445-1446 of the '
Senste Journal, and that engrossed Senate Bi1) No. 2389 be amended as

follows:
CONFERENCE COMMITTEE AMENDMENTS TO ENGROSSED §B 2389 JU 4/6/89

Page 7, 1ine 17, after "attorney" insert "or retained attorney"

Page 7, 1ine 24, after "residence” fnsert ", or to an attorney retained by
that person to represent the applicant throughout the proceedings" and

remove " g
CONFERENCE COMMITTEE AMENDMENTS TO ENGROSSED SB 2389 JU 4/6/89

Page 8, line 23, after "attorney" fnsert "or retained attorney"

CONFERENCE COMMITTEE AMENDMENTS TO ENGROSSED §B 2389 JU 4/6/89
Page 13, line 1, overstrike "The" and insert immediately thereafter "Unless

the petitioner has retained an attorney, the"
Page 13, line 4, replace ", _except for" with "__The state's attorney or an
attorney retained by the petitioner need not anpear at"

CONFERENCE COMMITTEE AMENDMENTS TO ENGROSSED SB 2389 JU 4/6/89

Page 16, line 28, after ﬁhe underscored comma insert "i:e petitioner's
retained attorney,

CONFERENCE COMMITTEE AMENDMENTS TO ENGROSSED SB 2389 JU 4/6/89

Page 26, 1ine 26, after the second comma insert "state's attorney,"

Renumber accordingly




LN ALEXIUS
==’ MEDICAL CENTER

Archway Family Services
900 East Brosdwey ¢ P.O. Bou 1068 * lemarck, NO 58603 ¢ (701)224-7108

TESTIMONY ON SENATE BILL 2389

MADAME CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME (S LOWELL FLEMMER, I AM A

BOARD CERTIFIED DIPLOMATE IN CLINICAL SOCIAL WORK, LICENSED IN THE STATE UF

NORTH DAKOTA., I AN ALSO THE DIRECTOR OF ARCHWAY FAMILY SERVICES AT ST. ALEXIUS

MEDICAL CENTER IN BISMARCK, AND I AM A MEMBER OF THE BOARD OF DIRECTORS OF THE

MENTAL HEALTH ASSOCIATION OF NORTH DAKOTA.

I AM HERE REPRESENTING ST. ALEXIUS MEDICAL CENTER AND SPECIFICALLY, THE MEDICAL
CENTER'S INPATIENT PSYCHIATRIC PROGRAMS AND OQUTPATIENT PSYCHOTHERAPY PROGRAM,

I AM HERE TO STATE THAT WE STRONGLY SUPPORT SENATE BILL 2389,

WE BELIEVE THIS BILL ALLOWS FOR MORE AND MORE APPROPRIATE OPTIONS FOR COMMITTED

INDIVIDUALS IN NORTH DAKOTA. RATHER THAN THE MOST OFTEN THOUGHT OF OPTION FOR

TREATMENT {THE NORTH DAKOTA STATE HOSPITAL], THIS BILL WILL HOPEFULLY ENCOURAGE

JUDGES TO LOOK AT OTHER OPTIONS IN COMMITTING MENTALLY ILL INDIVIDUALS, THESE
OTHER OPTIONS BEING COMMITMENT TO LCCAL INPATIENT TREATMENT FACILITIES OR LOCAL

OUTPATIENT CLINICS.

THIS BILL CHANGES THE FOCUS OF COMMITMENT TO TREATMENT RATHER THAN INSTITUTIONAL-

1ZATION AND ALLOWS FOR THE OPPORTUNITY OF LOCAL TREATMENT FACILITIES TO BE BETTER

UTILIZED.

RATHER THAN SENDING PEOPLE OFF HUNDREDS OF MILES AWAY TO THE STATE HOSPITAL,
HOPEFULLY NOW I'noPe% CAl BEMAIN IN THEIR HOME COMMUNITIES OR AT LEAST NEAR THEIR

ALL OF THE LARGER COMMUNITIES IN THE

HOME COMMUNITIES TO RECEIVE TREATMENT,
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STATE HAVE HOSPITALS WITH PSYCRIATRIC UNITS. ALSO, MOST HAVY, QUTPATIENT MENTAL
HEALTH PROGRAMS. THESE FACILITIES ARE WELL ABLE TO SERVE THE MENTALLY ILL,

WE SEE THIS BILL AS BEING A TREMENDOUS BENEFIT TO THE MENTALLY ILL INDIVIDUAL AND
HIS OR HER FAMILY. NOW, Nui ONLY CAN PERHAPS A LESS RESTRICTIVE TREATMENT BE

PROVIDED, BUT IT CAN BE PROVIDED CLOSER TO HOME. WE SEE TREATMENT CLOSE TO HOME

AS GREATLY ADVANTAGEOUS OVER TREATMENT HUNDREDS OF .iILES AWAY FROM HOME, FAMILY

AND AFTERCARE RESOURCES,

WHY FORCE OUR COMMITTED MENTALLY ILL TO TRAVEL HUNDREDS OF MILES AWAY FROM HOME
TO SOME HUGE AND MYSTERIOUS INSTJrUTION, WHEN THEY CAN BE VEI'Y ADEQUATELY TREATED
IN THEIR HOME COMMUNITIES? FURTHER, WHY SEPARATE THESE INDIVIDUALS FROM THEIR
FAMILIES AND FRiENDS WHEN SO OFTEN, FAMILY IS VITALLY NEEDED IN THE TREATMENT OF

MENTAL 1LLNKESE,

. COMMITMENT IN OR NEAR THE HOME COMUNITIES MEANS ACCESS TO TREATMENT, BOTH ON AN

INPATIENT AND AN OUTPATIENT BASUS IS MUCH ENHANCED. FURTHER, FOLLOW-U? AND
AFTERCARE RESOURCES, WHICH WOULD BE UT!Licstl BY THE MENTALLY ILL INDIVIDUAL
COMING OUT OF THE HOSPITAL, ARE CLOSE AT HAND, THEREFOKE TREATMENT PLANNING AND
IMPLEMENTATION OF AFTERCARE SERVICES ARE ENHANCED. ACCESS TO FAMILY DURING THE
COLASE OF TREATMENT ON EITHER AN INPATIENT OR OUTPATIENT BASIS 1S OFTEN THE KEY
INGREDIENT IN THE RECOVERY OF THE MENTALLY ILL INDIVIDUAL., IT IS ALSO THE MOST

LACKING INGREDIENT WHEN THESE PEOPLF ARE INSTITUTIONALIZED FAR FROM HOME.

1 HAVE HEARD TIME AND TIME AGATN DURING THIS LEGISLATIVE SESSION ABOUT THE STATUS

OF THE STATE HOSPITAL. 1IT IS VERY CLEAR 1nAT THE STATE HOSPITAL IS GROSSLY UNDER-

STAFFED FOR THE LARGE POPULATION THEY SERVE. IT 1S CLEAR, T0O, THAT THE ROLE OF

. THE STATE HOSPITAL NEEDS TO CHANGE AND I BELIEVE THAT THE LEADERSHIP OF THE STATE

HOSPITAL 1S ATTEMPTING TO MOVE IN NEW DIRECTIONS.
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THE IDEAS 1 HAVE PRESENTED REGARDING TRIS BILL I BELIEVE GO HAND IN HAND WITH
THE CHANGES THAT NEED TO TAKE PLACE AT THE STATE HOSPITAL. WE DESPFRATELY NEED

THE OPPORTUNITY TO DEAL FIRST WITH OUR MENTALLY ILL AT HOME WHERE RESOURCES ARE

PLENTIFUL, RATHER THAN SENDING PEOPLE HUNDREDS OF MILES FRO! HOME WHERE RESOURCES

ARE SCARCE, AT BEST,




WRITTEN TESTIMONY OF PATRICIA L. BURKE

Senate Judiciary Committee
Senate Bill 2389

Presented January 31, 1989
Fort Lincoln Room = 3:00 p.m.

My name is Patricia L. Burke and I am the elected Burleigh

Councy State's Attorney and I am here to oppose Senate Bill 2389 in
»

its present form.

While I recognize the desire of the county courts to remove
themselves from the preparation of mental health commitment
petitions because of the fear of conflict of interest, to summarily
require the State's Attorney's Office to assume these tasks is

1ll-advised. Even more ill-advised is the proposed review language

under Section 11-16-06.
The 1987 Legislature added several new duties to the State's

Attorney's Office. 1Included in these were the Victim/Witness Fair

Treatment S$tandards Act and the Crime Bureau Reporting Act. While

cnere Ls no guasticn that these laws were nrneeded and are beneflcial

o w responsikbilicies for my cffice which we nelther
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no staff and less money.
I further note that nothing in this bill does or could

thelr s5zaf

opiigate the county courts to provide tnat portlion of
and budget necessary to implement the dutles u. Section
t=23., Nor nas that been volunteered to my knowledge. Izt is

25-")3 .

easy to say let someone else do it, but who pays for it?




I am an attorney. My staff is comprised of three other &attorneys,
one legal assistant/secretary and two legal secretaries. There are
no investigators on my staff nor are there any mental health
professionals or chemical addiction counselors. On what basis and
how would I, as State's Attorney, "cause an investigation of the
grounds on which the petition is based". (Pg. 9, line 8). I have
no qualifications on which to assess the specific facts alleged.
on the other hand, a mental health worker or chemical
addicition counselor does have the qualifications, expertise and
understanding of what to look for and how to assess it. The
present law provides for such an investigation and should not be
changed, as proposed in tais bill, The facilities of the area
human services center were developed on these lines and are ideal

especially since they often do the treatmenc. This assures their

counselors complete knowledge of the situation which necessarily

To make a perscn untrained in mental health or
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asslses ¢

-wamizal addiszition, such as a State's Attorney, responsible for a

call regarding such serious matters as these is tantameunt

sadgment

negligence on the Legislature's part if the bill is passed.

to gross

1 would suggest that rather than leaving these duties with

county court or putting them on the State's Attorney

inappropriately that this committee put the duties where the

That is with the mental health and chemical

expertise is.

aadicirion workers. These professionals wcoculd be better akbie ¢o

derermine whether or not there is a mental illness or addiction

problem indicated, based on the facts presented by the petitioner.




What may appear as merely eccentric behavior to a lay person such
as myself may in fact be indicative of a much more serious problem
to a men.al health professional. ©On the other Land the untrained
person may overreact to behavior not warranting hospitalization.
Then & person would be deprived of their liberty for insufficient
reason, The mental health professional and the chemical addiction
worker operate from a position of knowledge in this area. I, as
S5tate’'s Attorney, operate from a position of lgncrance. Wwho, then,
ls better to judge?

Finally, I strenucusly cbject to the propcsed "review"
language as proposed in Sections 1.-.6- -.6-06, Sectlicn
25-03,1~08. Hennebq%g__. Hoy, 343 N.W, 2d 87 (N.>., 1983) states

very cliearly that the decision by the State's Attorney to initlate

any legal action, civil or criminal, which involves tne exercise of

(o)

judgment and discretion, such as determination of prokable cause in

these petitions i35 not subject to the direction of the courts. To

quote the North Dakota Supreme Court:
"where the perfc:mance of a legal duty involves the
exercise of judgment and discretion the exercise of such

judgment and discretion cannot be controlled by mandamus
nor can the courts direct the manner in which such

discretion be exercised;..."

First American Bank & Trust Company v. Ellwein,
198 N.W.2d 84, 106 (N.D. 1972)

This bill would allow a judge to review the State's
Attorney's determination of no probable cause and if that
judge disagreed then use ny salary as payment and as
punishment for my exercising the judgment and discretion I am

legally required to exercise. It would be a no win
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situation. The only solution I can see under this proposed

lanquage would be to simply approve all petitions regardless

of probabie cause. That decision is non reviewable. It also

would be unfair to those individuals who would be hospitalized

and stigmatized inappropriately.
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SFECTION BY SECTION REVIEW OF S, 6, 2389

Section 1. Amends the secticn relating to the duties of
state's attorneys requiring them to {nstitute
commjtment proceedings {f there is probable
cause,

Section 2, Anends Section 11-1€-06 to allow review by the
district court {f a state's attorney has refused
to institute commitment proceedings,

Section 3, Substitutes the phrase "chemical dependency" for
the terms alcoholism and drug addiction,

Section 4. Deletes the the definitions of alcoholic
individual and drug addict as outmoded and
substitutes the definition of "chemically
dependent person”,

Amends the criteria for commitment by deleting the
reference to "severe mental {llness, severe
alcoholism, or severe drug addiction”,

Adds a new definition of "serious risk of harm"

to address the problem of the small population of
persons who suffer from chronic mental illnesses
where there is "substantlial deterioration in
mental health which would predictably result in
dangerousness to that person, others or property,
based upon acts, threats, or patterns in the
person's treatment history, current condition, and

other relevant factors."

Amends the criteria for commitment to provide that
if there is a reasonable expectation that if the
person is not treated there exists a serious

risk of harm to that person, others, or property,
The present criteria requires a finding that if
the person i8 not hospitalized there exists a
gerjous risk of hLarm,

Section 5. Substitutes "chemically dependent” for alcoholic
and drug addict.

Section 6. Extends the time for a hearing on the commitment
of a previously voluntary patient from five days
excluding weekends and holidrvs to seven days from
the service of the petition.

Section 7. Technical drafting amendment to conform to present
style requirements.

Section 8, Deletes the role of the clerk of court in
assisting the person in completing the pctition.

-1-




D

Section 9.

Section

Section

Section

Section

Section

10.

11,

12,

13.

14,

S. B, 2389
January 31, 1989

Provider that the state's attornny shall assigt
the person in completing the petition and may
caute an investigation of the grounds on which the
petition is based. The state's attorney shall
file the petition {f the information provides
probable cause to helieve that the raspondent is a
person requiring treatment, Allows for diversion
to other community resources if there aroe insuffi-
clent grounds for a petition and for a review of a
decision not to {nstitute proceedings by the
district court,

Deletes the outreach workers investigation into
the specific facts alleged in the petition,

Extends the fnllowing time limits within the act:
If the responden. {8 taken into custody an

examination must be conducted within 24 hours,
exclusive cf holidays, but not weekends of the

custody,

If the respondent is {n custody, the preliminary
hearing date must be within 7 days of the date
taken into cvs“cly. Presently it is 72 hours,
exclusive of weekends and holidays,

Tf the respondent is not in custody, the treatment
hearing must be held within 7 days of the date the
court recelved the ceipert enaminer's report, but
not to exceed 14 days from the date the petition
was served. Presently the hearing must be held
with 72 hours of the receipt of the expert
examiner = report not to exceed 14 days, exclusive
of weekends and holidays,

Allow the parties to waive the preliminary hearing
and conduct the treatment hearing within the time
period set for the preliminary hearing, In other
words allows for one hearing instead of two when
the parties agree,

The court must appoint counsel within 24 hours,
exclusive of weekends and holidays, from the time
the petition was filed. Presently the appointment
is made within 72 hours, exclusive of weekends and
holidays, from the time the petition was served.

Requires the state's attorney to appear and
represent Lhe state (petitioner) in all court
proceedings and hearing under this chapter ex rept
those initiated by the state hospital.

Deletes the reference to the outreach workers'
investigation.




Section 15,

Section 16,

Section 17,

Section 18,

Section 19,

S, B, 2389
January 31, 1989

Amends the reference to the 72 hour emergency
ovrder to the proposed seven day gmergency order,
See Section )0 of the bill,

Consistent with section 10 of the bill provides
that if the respondent i{s not in custody tha
treatment hearing must be held within 7 days of
the receipt of the expert examiner's veport but
not to exceed 14 days from the time the petition
was gerved, Presently it {s held within 72 hours
of the receipt of the report not to exceed 14 days
exclusive of weekends and holidays.

Allows the court to extend the time for the
treatment hearing for good cause.

If a respondent 1s not complying with an alterna-
tive treatment order or the ATO {s not sufficient
to prevent harm or injuries, the DHS, a representa-
tive of the treatment program, or the state's
attorney may apply to the court for a modification
of the court'e alternative treatment order.

Reinstitutes the need for a court hearing on the
request to modify the order. The hearing must be
held within 7 days after the application is filed.

Sets out what remedies are available when an
application to modify an ATO order is reviewed by
the court.

If the respondent has been hosplitalized on an
emergency pending a review of the request to
modify the ATO order and after the hearing, if the
court is not convinced of the need for the more
restrictive treatment, the court may release tle
person from the hospital and continue the ATO

order,

Deletes the restriction that persons hospitalized
for the treatment of alcoholism may have the
continuing treatment order entered only for an
additional 30 days as opposed to the normal 90
days for a continuing treatment order.

Deletes the words "person suffering from a mental
illness, alcoho”ism, or drug addiction" and
substitutes the phrase "an ‘rdividual is a person
requiring treatment."

Consistent with section 10 of the bill provides
that the preliminary hearing must be held within 7
days of the date custody was ordered.




. 8ection 20,

Section 21,

Section 22,

Section 23,

Section 24.

Section 25,

Section 26,

8., B, 2189
January 31, 1989

Consistont with soction 10 of the h{l]l provides
that the ﬁreltminary hearing ~.8t be held within 7
4ay8 of the date of detention rather than 72
houurs, exclusive of weekends and holidays.

Consistent with section 10 of the bil] provides
that when a person is hospitalized under an
emergency procedure that the person must recelive
an expert exam within 24 hours of hospitalization,
excluding only holidays but not Sundays. -

Provides that {f the individual is unable to read
or understand the written materials which must be
provided to him upon hospitalization that every
reasonable effort will be made to explain them.

Substitutes the phrase "chemically dependent" for
the wordse alcoholic or drug addict,

Inserts the phrase "chemically dependent" within
the transfer provisions to clearly indicate that
all persons who are involuntarily committed may be
transferred to other private and public
facilities,

Extends the time for a hearing if the patient
ohjects to a transfer to 7 days after notice of
the proposed transfer is received, rather than 5
days, exclusive of weckends and holidays.

Substitutes the phrase "chemical dependeicy” for
the worde alcoholism or drug addiction.

Provides that under requlations of the DHS,
patient information and records may be disclosed
hut not necessarily must be disclosed to the
listed calegories of persons.

Provides that the supreme court in consultation
with the DHS, the associations of county judges
and state's attorneys, and other affected organ-
izations will be responsible for the preparation
of the necessary and appropriate forms to enable
compliance with this chapter.
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. A REVIEW OF NORTH DAKOTA'S COMMITMENT LAW

I. Background

A. Old law enacted in 1957 with little or no change until

1977

1.

.Under the provisions of that law commitment decision

was made by a county mental health board comprised
of the county judge, an attorney and a doctor.

The county mental board acted in all three roles:
Investigatory, prosecutorial and adjudicative.

A specific provision provided for convalescent leave
under which a patient at the state hospital could be
released on his good behavior, but was subject to

arrest and readmission without a hearing if behavior
did not conform to an unstated criteria.

B. Changes were occurring between 1957 and 1977 to
precipitate the revision of the state's commitment law.

1.

There were major changes in the methods and theories
for the treatment of mental illness as well as
additions in the types of facilities available, i. e,
community mental health centers.

Federal Court decisions had ruled several provisions

of other states' commitment laws unconstitutional

a) Definition of who is mentally ill - vagueness

b) Criteria for commitment - dangerousness
standard (O0'Connor v, Donaldson)

c) Necessity for notice and due process rights -
confinement

3) Role of mental health board - deprivation of
due process

e) Pennsylvania convalescent leave law=-=-lack of
hea>ing or standards

I1. Process by which new law passed

A Interim Committee Study

1.
2,

B. 1977

® y

Ad Hoc Committee formed by MHA

Membership covered entire s~ ~trum of private
and public pyschiatrists, judges, lawyers,
patient advocates. '

Legislative Session
genate Social Welfare Committee provided one of
the most extensive reviews of pending legislation.

-]




III.

C.

Mental Health Association

2. All groups were heard and all amendments strictly
scrutinized.

a. Social workers

b. Physicians

C. Pyschiatrists

d. Mental Health Center Personnel
€. Judges, and

f£. States Attorneys

Law was amended 1979, 1981, 1983, 1985, 1987

Major changes

A,

B.

Substituted court system for county mental health
boards

Provided due rights to a person subject to a
commitment petition

1) Notice

2 Right to hearing

3) Right to counsel

4) Right to independent evaluation

Provided specific c¢riteria for commitment

1. Suffering from severe mental illness, severe
alcoholism, or severe drug addition
"Severe" mean:a that the disease or addiction
is associated with gross impairment of the
person's level of adantive functionirg as
outlined by axis V 2oL the DSM (Diagnostic
Statistical Manual).

OR
2. Is mentally ill, alcoholic, or drug addicted

AND

3. There is a reasonable expectation that if a
is not hospitalized there exists a serious
risk of harm to himself, others or property.
"Serious Risk of Harm" means a substantial likeli-

hood of:

a. Suicide as manifested by suicidal threats,
attempts, or significant depression relevant
to suicidal potential;

h. Killing or inflicting serious bodily harm on
another person, inflicting significant
property damage, as manifested by acts ov
threats; or
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Mental Health Association

Substantial deterioration in physical health,
or substantial injury or disuse, or death
resulting from poor self-control or jiudgment
in providing one's shelter, nutrition, or
personal care.

Required that the treatment ordered must give first
consideration to the least restrictive alternate and
the law specifically emphasized utilization of
community resources.

Stated that the intent of law was to:

1. Provide prompt evaluation and treatment of
persons with serlious mental disorders,
alcoholism, or drug addiction.

Safequard individual rights.

Provide continuity of care for persons with
serious mental disorders, alcoholism, or drug

addiction.

Encourage the full use of all existing agencies,
professional personnel, and public funds to
prevent duplication of services and uhnecessary
expenditures.,

. 5. Encourage, whenever appropriate, that services
be provided within the community.

1V. Procedure

A. Emergency Procedure
1. Criteria:

a. Mentally 111, alecoholic, drug addict

b, Serious risk of harm

Ce of such an immediate nature that con-
siderations of safety do not allow
preliminary intervention of the Court

Who may initiate emergency commitment

a, peace officer
b. physician
C. psychiatrist
d. ¢linical psychologist
e, mental health professional
(1) licensed psychologist with at least a
Master's Degree
(2) social worker with Master's Degree
{3) registered nurse with Master's Degree
in psychiatric and mental health nursing

-3-




3.

4.
®

5.

6.

7.

8.
®

Mental Health Association

{(4) registered nurse with minimum of two
years of supervised psychiatric clinical
experience

(S) 1licensed addiction counselor

£. Petitioner may request magistrate to order
emergency commitment.

Taken into custody

a) Person conveying respondent to a facility
must complete application for evaluation; and

b) Shall deliver a detailed written report from
person who initiated detention which report
shall state circumstances under which person
taken into custody

c) Report must allege in detail the overt act
which constituted basis for belief that
emergency detention was required.
(i. e mentally ill and serious risk of
harm).

Immediate examination within 24 hours of admission
!s required and

a) person shall be released if examination
reveals that he or she does not meet
emergency commitment standards; or

b) a petition shall be filed with court
of the county of the person's residence
or court which directed immediate
detention,

Notice statement of rights must be given to
respondent.

Preliminary treatment hearing must be held within
72 hours, exclusive of weekends and holidays,
unless
a) person released
b) person voluntarily admits self
¢) person requests or agrees to extension

of time

Preliminary treatment hearing establishes whether
there is probable cause to believe that the person
is a person requiring treatment and that immediate
treatment is required.

Involuntary treatment hearing is held 14 days
after preliminary treatment hearing.

a) criteria for commitment must be established

b) alternative treatment must be considered and
gnecifically found to be inappropriate before
hogpitalization as required.

By




. Mental Health Associacion

9. Treatment pending hearing(s)

B. Commitment proceedings begun by petition

1. Anyone over the age of 18 may file petition

2. Petition must state specific overt acts or
Jehavior of respondent as basis for belief that

treatment is required

3. Notice is given to respondent and nearest
relative, guardian or friend

4. Court dirvects outreach worker to investigate
and evaluate the specific facts alleged in
petitior

5. Unless examined by expert examiner within 45 days
of petition court shall order an examination

6. Respondent entitled to legal representation

7. Respondent has the right to refuse medication
and other forms of treatment before preliminary
and treatment hearing

a) medication may be given if needed to prevent
bodily harm or imminent deterioration of
patient's condition, however

b) all medication must be discontinued no later
than 24 hours before the hearing if sc¢

requested by patient and if treating
physician agrees,

8. Treatment hearing held within 72 hours of receipt
of physician's report to the court

a) criteria for commitment:

(1) severely mentally ill, alcoholic or
drug addict

(2) gerious risk of harm

b) Least restrictive form of treatment must be
ordered uniess hospitalization is only viable
treatment program

C. Patient's Righte and Right to Treatment
1. A petient shall have a right:

a) to least restrictive conditions necessary
to achieve purposes of treatment

-Sn




Mental Health Assoclation

to be free from unnecessary restraint
and isolation

to be free from unnecessary medication

not to be subjected to experimental research
without express and informed written consent

not to be subjected to'phychosurgery,
eletroconvolsive treatment, or aversive
reinforcement conditioning without express
and informed written consent

Limitations and restrictions of rights listed
above may be ordered by treating physician

if in his or her medical judgment to do so

would be 'in the best interests of the patient

and a written order specifying the restriction

is signed by the treating physician, and attached
to patient's chart and the order is reviewed
every 14 days

Physicians shall be able to treat a patient with
medication or a less restrictive alternative, if,
in his opinion, these trcatments are necessary to:

a) prevent bodily injury te patient or others;
or

b) prevent Imminent deterioration of patient's
physical or mental coundition.
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' ’ Civil Commitment Revision Commitcee -y
February 20, 1988 " ‘“'/
'. SUMMARY OF ISSUES SUBMITTED BY COMMITTEE MEMBEPS

1. Standard of Commitment 25-03.1-02(11)
a. Lesser standard .or outpatient treatment

(ATO)

b. Different standard for treatment of chronic
or recidivist alcoholic

C. Different standard or reinstatement of
convalescent leave provision allowing
return of ATO to state hospital

d. Clarify that guardian may admit ward
reqardless of whether minor

e. Substitute need for treatment in lieu of
need for hospitalization as standard for
person reguiring treatment

2. Time Frame for Hearings
a. Increase time for preliminary hearing from

72 hours to 5 days
b. Increase time for treatment hearing from 14

days to 21 days

Screening and Filing Petition - Involvement of State's
Attorney
a. Replace Clerk and Judge review with screening
function performed by State's Attorney
b. Require State's Attorney to represent petitioner
at all stages including preliminary (emergency)

hearing

4, Alcoholism

a. Provide for consistent periods of commitment

particularly continuing treatment order of
90 days (not only 30 days)
b, Allow indefinite treatment of chronic or

recidivist alcoholic

Ce Voluntary admission standards for detoxification

S Burden of Proof ~ Reduce to 1 Hearing
a. Is probable cause sufficient burden of proof at

emergency hearing where majority of respondents
are released prior to treatment hearing

b, Should emergency and treatment hearing be
telescoped into one hearing.

6. OQutreach Workers
a, Delete as unnecessary step




8.

10.

11.

12.

13.

14.

15.

16,

17.
18.

Civil Commitinent Revision Committee
February 20, 1988

Respondents attendance at Hearings
a. Allow hearing to be moved to Stutsman County

or County where respondent hospitalized if
expert examiner determines travel would be
detrimental to respondent

b. Provide unconditional right to hearing for

continuing treatment
C. Allow expert examiner's testimony by phone

Transportation Costs:
a. Claritfy who pays -- when (including if
voluntary patient walks away)

Authorization to Administer Medication

a. Clarify hospital's authority to medicate
under treatment order
OR

b. Require specific finding that medication
necessary and include auvthorization in

disposition (order)

Transfer of Patients
a. Provide one procedure to transfer patient

to another treatment facility

Patients Right of Access to Their Files
a. Clarify right of patient to review their files

Limit Liability of Physcotherapists
a. Limit liabiility for failure to warn of patient's

violent behavior
b, Allow physcotherapists to release information

from patient file if emergency exists where
patient likely to injure others

Review use of limited guardianships as tool to avoid
repeated commitment petitions.

Review dual commitment useage: simultaneous commitment to
private provider and state hospital.

Review role of licensed addiction coungelor as expert
examiner to clarify examination may be physical and mental.

Redefine "alcoholic individual" to provide objective
standard which reflects current diagnostic criteria,

Clarify procedures for out of state ant /A transfers.

Address the problems associated with tribal court
commitments.
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PROPOSED AMENDMENTS TO SENATE BILL 2389

Proposed by: Wendy P. Schulz, Stutsman County State 8 Attorney

Page
Page

Page

Page
Page
Page

Page

Page

Page

Page
Page
Page

Page

Page

Page

Page
Page

Owen K. Mehrer, Stark County State's Attorney

l, line 5, delete "11-16-06"
l, delete lines 14 through 16
l, line 14, add

"Represent the sgtate in civil commitment proceedings under
chapter 25-03.1 as may be required by law.,"

1, delete lines 17 through 22

2, delete lines 1 through 19

8, line 12, delete "Application to state's attorney"”

8, line 13, remove the overstrike over "Preeceedings-for-the
inveluntary-treatment-of-an-individuai-may-be"

8, line 14, remove the overstrike over "eommeneead-by-any'",
delate "Any", and remove the overstrike over "by-€filing-a

weiteen'

8, line 15, remove the overstrike over "petition-with-the
elerk-of- eourt”, and delete "shall present the information
naceasgary for"

8, delete line 16
8, line 17, delete "attorney"

8, line 18, remcve the overstrike over "elevrh-ef-eeourt", and
delete "gstate's attorney"

9, delete lines 7 through 14
9, line 7, add

"The clerk of court may request the state's attorney to

review the completed petition prior to submission to the
court."

10, line 17, remove the overstrike over "The-magistrate",
add "may", and remove the overstrike over "direet- the~eity~

sounty;-or-diskriat-menkal"

10, remove the ovarstrike over lines 18 through 28

13, line 26, remove the overstrike over "and-the"




Page 13, line 27, remove tha overstrike over "vesuits-ef-the
outreach-vorkersl-investigqation"

Renumber accordingly




Windy Schal,
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PROPOSED AMENDMENTS TO SENATE BILL 2389

Proposed by: Wendy P. Schulz, Stutaman County State's Attorney

Fage

Page

Page
Page

Page

Page

Page

page
Page

Page

Page

Owen K. Mehrer, Stark County State's Attorney

17, line 1, remove the overstrike over "during-this-peried;
the-ecourk-or-the-county-eourt-as-q"

17, line 2. remove the overstrike over "different-eounty-in
whieh-the-renspondent-is-presentiy-issated"

17, line 3, remove the overstrike over "iearns-that"
17, line 4, remove the overstrike over "that"

17, line 6, remove overstrike over "the-eeourt-may-witheut-a
hearing"”

17, remove the overstrike over line 7

17, line 8, remove the overstrike over "is-presentiy-iecated
may-witii-a~-hearing;-and-based”, and delete "the department"

17, delete lines 9 through 13

17, line 14, delete "application i. filed., Based", delete
overstrike over "veeervd', and delete "evidence prerented at"

17, line 15, delete "hearing"

18, remove overstrike over lines 1 through 12

Renumber accordingly




OFFICE OF THE

BURLEIGH COUNTY COURT

814 EASY THAYER AVE
PO BOX 8518

BISMARCK. NORTH DAROTA 58502
L NSKEDANWL PHONE. 2226702 Loteles Meiser Clerk of Count

JUOGE

QAN HAGIATY
JUoGe

Shaton For. Courl Renories

February 1, 1989

The Hon. Jerry Meyer, Chairperson
Senate Judiciary Committee

North Dakota State Senate

State Capitol

Bismarck, ND 58505

Re: Senate Bill 2389 (Heard in Judiciary Committee on
January 31, 1989).

Dear Senator Mever:

I regret that a protracted hearing in this court resulted in
my being unable to be present for the hearing regarding the

above bill.

I strongly favor the improvements this bill ripresents to
the North Dakota Civil Commitment Statute. I hope it will
receive favorable consideration by the Judiciary Committee.

The changes proposed to NDCC Chapter 25-03.1 in the
definition section defining "chemically dependent person”
and "person requiring treatment' represent needed
refinements and clarification of the definitions consistent
with current thinking in the psychiatric and chemical

dependency areas.

secondly, the enhanced role of the stat2's attorney's office
with regard to the processing of these cases ls a much
needed improvement. Presently, with the state's attorney's
office uninvolved until the point of a treatment hearing.
the participants in these proceedings are sometimes confused
by the role of the Court. The informality which the law
originally contemplated by having petitioners proceed
directly to the Court {and to the Judge) 4. the point they
were needing information and trying to make a decision about
whether or not to proceed with a commitment has been an
awkward process. The conduct of the preliminary hearing
without an adveccate for the petitioner being present in
court to present evidence is inconsistent with sounc legal

procedure in these cases.
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Re: Senate Bill 2389
’ Page Two

I believe the proposed revisions will result in smoother
processing of the cases while at the same time representing
needed protections for those needing treatment.

Thank you for your consideration.

Sincerely,

+

Burt L. Riskedahl
Burleigh County Judge

BLR:sf




90701.0101 Prepared by the Department of Human Services

Fage
Page
Page
Page

Page

Page
Page

February 6, 1989

PROPOSED AMENDMENTS TO SENATE BILL NO, 2389

1, line 5, remove "11-16-06,"
1, remove lines 17 through 22
2, remove lines 1 through 19

8, line 13, after "treatment" insert "- Investigation by
qualified mental health professional"

9, line 8, replace '"cause an investigation of the qrounds on
which the petition is based" with "direct a qualified mental
health professional as designated by the regional human service
center to investigate and evaluate the specific facts alleged by
the applicant. The investigation must be completed as promptly
as _possible and include observations of and conversation with

the respondent, unless the respondent cannot be found or refuses
to meet with the mental health professional. A written report of
the results of the investigation must be delivered to the state's
attorney. Coples of the ceport must be made available upon
request to the respondent, the respondent's counsel, and any
expert examiner conducting an examination under section

25-03.1-11"

9, line 19, overstrike "=-Investigation"

26, line 9, replace "must" with "may"

Renumber accordingly




Page

Page

Page

Page

Page

PROPOSED AMENDMENTS TO ENGROSSED SB 2389

8, line 13, replace "state's attorney" with "clerk of

court"”

8, line 20, replace "state's attorney" with "clerk of

court"

8, line 22, after "25-03.1-11." insert "The clerk of
court or the petitioner may request the state's attorney

to review the completed petition prior to submission to

the court." and remove "The"

8, remove lines 23 through 28

13, line 14, remove the overstrike over "resuita-ef-the
outreach-workerasl--inyestigation"

Renumber accordingly

’




RESPONSE OF MHA TO CONCERNS RAISED BY STATES' ATTORNEYS

RELATING TO SENATE BILL NO. 2389

TO: House Judiciary Committee
FROM: Sharon A. Gallagher, MHA
RE: Engrossed Senate Bill No. 2389

At the hearing on §.B. 2389 relating to the state's commitment
law, the states' attorneys presented two sets of amendments and
raised several concerns. The issues are identified as follows:

1.

4.

Role of states' attorneys i1elating to:
a, preparation and filing of commitment petition
b. representation of petitioner at all hearings

Whether a conflict of interest prevents the states'
attorneys from fulfilling the role proposed undet

Senate Bill 2389,

Whether a hearing is required hefore a person committed
under an "alternative treatment order" (ATO)} can be
hospitalized for an alleged failure to comply with such
ATO without a hearing.

Whether the states' attorneys should be included in the
section granting limitation from liability under the

act.

The Senate Judiciary Committee heard many of these same concerns
of the states' attorneys and determined that the real issue being
raised was one of increased workload. The first two issues

relating to the filing of the petition and representation at the
hearings, and the conflict of interest disguise the real concetn

relating to the increased workload.

ROLE OF STATES' ATTORNEYS AND CONFLICT OF ISSUE

Of note is that the representatives of the states' attorneys, at

the hearing, agreed that they would appear and represent the
state at al., hearinas conducted under this act, However, on the

{gssue of assisting the petitioner to complete the petition and
determining whether probable cause exists to file the petition,
the atates' attorneys assert that a conflict of interest exists,




If a true conflict of interest existed it would prevent the
states' attorneys not only from determinira whether a petition
should be filed but also prevent them (rom repregsenting the state
at the hearina. Further, thr states' attorneys from the larger -
counties are presently representing the state at these hearings
and we have not heard from the counties that this has necessita-
ted an increased budaet for outside counsel.

The truth is that legally, there is no conflict of interest for
the states' attorneys. In both the civil commitment proceedinas
and criminal proceedings the client of the state's attorney is
the public. The interests of the public in reanirina a person to
receive treatment and to hold that same person accountable fouv a

criminal act are compatible.

A person may be a respondent in a civil commitment prcceeding and
a defendant in a criminal proceeding. What the states' attorneys
may have been alluding to is the potential that the defendant may
raise an insanity defense in the criminal proceeding. However,

the test for the insanity defense is entirely different from the

test for commitment.

The standard for lack of criminal responsibility is set out in
§12,.1-04.1-01 which reads as follows:
"The individual lacks substantial capacity to comprehend
the harmful nature or consequences of the conduct, or the
conduct is the result of a loss or serious distortion of the
individual's capacity to recognize veality; and
It is an essential element of the crime charged that the

individual act willfully."

The standard for civil commitment is that the person "suffers
from a mental illness and there ic a reasonable expectation that
if the person is not trested there exists a serious visk of harm
to that person, others, or property". An individual may suffer
from a mental i1llness and meet the definition of a person
requiring treatment and still possess the capacity to comprehend
the harmful nature or consequences of his or her conduct,

Although there may be instances where a particular judge voluntar-
ily recuses himself from hearing a criminal matter involving a
respondent in a civil commitment matter, the code of professional
responsibility does not require ie., Just last week in Morton
County, the states' attorneys office completed handling a
criminal charge of tervorizing related tc an individual who had
also been committed for treatment. The event which led to the
emergency commitment of the person and the Filing of the criminal
charges was identical. The state's attorney office represented
the state at th treatment hearing and the state at the criminal
proceedings., T : same Jjudge presided over both the commitment

and criminal proceedings.

There are always unique circumstances where a states' attorney
believes that representation in both instances is not preferable.
The law presently allows the state's attorney to request assist~-

ance from the attorney qeneral's office. I spoke to Bruce Quick,
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of the Attorney General's Office about this issue and he AGErees
that the conflict of interest argument is specicus and hidés<£5n
real issue of increased workload. Further, that the attorney ’
gyeneral's office would always arant the request for assistance
those unique circumstances thus eliminating the nend for -
additional expenditures on the part of the counties.

in

DUE PROCFSS REQUIREMENT OF HEARING ON REVOCATION OF ATO

Attached is an article that reviews the court decisions relating
to the due process rights to a hearinag before a person may have a
conditional release from the hospital revoked. This issue is not
exactly on point but is so similar that it should assist the
committee in understanding the principles involved in section
25-03.1-21.

The North Dakota Supreme Court has recognized that p rsons
subject to civil commitment has recognized that respondents have
substantial due process rights which must be protected in
determining the need for trcatment and the appropriate placement,
See In the Intercst of Goodwin, 366 N.W.2d 809 (ND 1985) wherein
the Court stated as follows:

"Past lax practices in mental health commitments in this
country, and current widespread concernsg about abuse of
mental health commitments around the world make the issue
tendered or this appeal a substantial and grave one. The
stark fact is that incarceration in a barred hospital, for a
person who does not require 1t for his own protection from
serious harm or the protection of snciety from serious harm,
is no different than incarceration in a barred jail. 7The
rights of an individual in a mental health commitment
pruceeding are not guarded by the carefully designed and
protective procedures of our criminal rules, or by the same
heiachtened burden of proof required in criminal proceedinags,
but the results can be the same 1f commitment procedures are
abused. Therefore, we shottld be cautious not to overlook
other fundamental rights in these proceedings .otwithstand-
ing that our State has recently adopted good and thouaghtful
procedures for mental health commitments.” 366 N,W.2d 809,
at 811-813 (ND 1985)

In {t decision of In the Interest of Palmer, 366 N.,wW.2d 401, at

402, the North Dakota Supreme Court stated as follows:
"A patient has a right to the least restrictive conditions
necessary for effective treatment, NDCC 25~03.1-40(2),
Under §25-03.1-21 the trial court must review a report ...
assessing the availability and appropriateness of treatment
programs other than hospitalization. In applying this
section the trial court must make a twofold inquiry: (1)
whether or not a treatment program other than hospitaliza-
tion is adequate to meet an individual's treatment needs,

‘ and (2) whether or not an alternative treatment program ls

sulficient to prevent harm or injuries which an individual
may inflict upon himself or others.... In making its
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decision the trial court amust dotermine B oolear gnid
convincing evidence that alternative treatmont jig not
. adequate and sufficient to prevent harm or injurie:z which an

individual may inflict upon himself or others.*”

Recause the court {5 required to make o specific findinyg that an
alternative treatment placcment will not adequately address the
person’'s treatment needs, the system would be denying the
individual his due process rights if it were allowed to “revoke"
the alternative treatment order and place the individual in the
hospital without the right to a hearing.

Wendy Schulz, in her testimony to the committee uraing that this
hearing not be required, justified that position with "the end
justifies the means" aroument, Fortunately, for those whe are
the subject of commitment orders, such an argument will not
withstand a constitutional nor statutory review, ‘“he stace
cannot deprive someone of their constitutional riahts simply
because it is convenient or "it works".

Furthcr, she suggested that the necessity of the hearing would
prevent the state from intervening prior to the hearing if an
emergency situation presented itself. §25-03,1-21 specifically
provides that if a police officer or mental health professional
believes that a persen is not complvying with the alternative
treatment order and that "considerations of time and safety do
not allow intervention by a court, the desiagnated mental health
professional may cause the respondent to be taken into custody
and detained at a treatment facility" pending the hearina.
Therefore the law already provides sufficient protections for *he
public in the cvent a person on an alternative treatment order
presents a danJder to himself nr nthers,.

LIMITATION OF LIABILITY

The states' attorneys requested, that in the cvent they were
required by the law to screen the petitions, that they be
included under the provisions of §25-03.1-42 to protect them from
liability when 4n good faith they asercise professional judagment
in fulfilling an obligation or discretionary responsibility under
the act, I agree that this is a good and sound suqges' d
amendment and believe that the task force would support this
amendment., Therefore I too would recommend that rhe engrosseu
bill be amended as follows:

Page 26, line 26, after "facility," insert "state's
attorney,

One final note, The amendments proposed by the states' attorneys
are drafted to amend the bill as originally printed., Several of
the amendments that they suggested were incorporated by the

. Senate, If the committee desires to deal with any of the

proposed amendments by the states' attorneys the amendments would
nesd to he closely reviewed with the engrossed bill. Keith
Wolberq, was the attorney who staffed our task force, and would
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be morr than willing in assisting the committec deart and revioa

any amendments. Frankly, the bill is so interrelated tnat an:
proposed amencments must be reviewed ca

law is consistent throughout.

refully to assure that the
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MENTAL HEALTH AND EMERGENCY COMMITMENT HEARINGS

Source: 1987 Annual Report of the North Dakota Judicial System

HELD IN COUNTY COURTS DURING 1987

Adams 9 McLean 10
Barnes 26 Mercer 18
Benson 6 Morton 55
Billings 0 Mount.ail 7
Bottineau 18 Nelson 1
Bowman 0 Miver 2
Burke 9 Pembina 11
Burleiqh 115 Pierco 10
Cass 287 Ramsey 25
Cavalier 3 Ransom 14
Dickey 3 Renville 3
Divide 3 Richland 29
Dunn 0 Rolotte 10
Eddy 2 Saraent 1
Emmons 2 Sheridan 1
Foster 1 Sioux 0
Golden Valley 9 Slope 0
Grand Forks 81 Stark 41
Grant 0 Steeln 2
Griggs 9 Stutsman 226
Hettinger 2 Towner 5
Kidder 0 Traill 11
LaMoure 2 Walsh 30
Logan 1 Ward 123
McHenry 6 Wells 13
Mclntosh 3 Williams 69
McKenzie 15

TOTAL: 1,327

The counties of Burleigh (115), Cass (287), Grand Forks (81},
Morton (55), Richland (29), Stark (41), Stutsman (226) and Ward
(123) accounted for 957 of the 1,327 mental health and emergency
commitment hearings held in 1987 or 72% of the total hearings,
It was the task force's understanding that the state's attorneys
in these counties nave been representing the petitioner at the

preliminary hearings.

Twenty-one of the counties had 10 or more hearings in 1987 and
those 21 countlies accounted for 1,219 out of the 1,327 hearings
or 92% of the total. In addition to the eight counties listed
above the other thirteen counties in this breakdown are Bavneg,
McKenzie, McLean, Mercer, Pembina, Plerce, Ramsey, Ransom,

’ Rolette, Traill, Walsh, Wells and Williams,
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1989 REVISION OF MENTAL HEALTH COMMITMENT LAW

5.B. 2389 which revises the menta! health commitment law is the
result of a joint project of the Department of Human Services and
the North Dakota Mental Health Association. A committee of
persons representing all parts of the system met during 1988 to
review the procedure and recommend changes which would streamline
the process without sacrificina the rights of persons who are
subjects of a commitment petition.

The following persons served on the Commitment Law Revision Task
Force:

Judge HarolAd Herseth, Stutsman County Court

Judge Bert Rickedahl, Burleigh County Court

Judge William McLews, McKenzie County Court

Dr. Arnold Kadrmas, Superintendent State Hospital

Dr. Richard Stadter, UND School of Medicine Fargo

Gene Hysjulien, Associate Director, Voc Rehab

Rolf Storsteen, Director, South Central H.S.C.

Ron Rowe, Archway Family Services, Bismarck

Mark Hanlon, Heartview Fnundation, Mandan

Edwin W.F. Dyer III, Attorney, Bismarck

Wendy Schulz, Stutsman County State's Attorney

John Fox, Assistant Attorney General, Jamestown

Bob Harvey, Burleigh County Sheriff

Sam Ismir, Director, Mental Health Services, DHS

John Allen, Director, Division of Alccholism &
Drugq Abuse DHS A

Edi Falk, Mental Health Association

Rose Huhn, Menta]l Health Association

Nancy Keating, Mental Health Ascociation

Sharon Gallayher, Mental Health Association

keith Wolberg, Attorney, Task Force Staff

The members of the task force voted orn each proposed amendment,
and while not each change was unanimously approved, each change
does reflect the wishes of the majority »f the task force. S.B.
2389 contains the following procedural changes:

1. Reaquiree the State's Attorneys to represent the petitiaoner
in all stades of the mental health commitment proceedings,
Petitions are to be screened and filed hy the State's Attorney
who may cause investigations to be conducted into the underlying
facts of the petition. The investigations will be conducted by
qualified mental health professionals desianated by the regiona)
human service centers,

2, Nefines “"chemical dependency" and substitutes chemical

deper ency for alcoholism and drug addiction throughout the bill.
The 4 finition Is proposed to reflect the current diagnostic
methous (n the addiction field and in hopes that it would cure
the present dissatisfaction with the vu,ueness of the alcoholigm
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and drug addiction definiticns.

3. Amends the definition of "Person Requiring Treatment" by
substituting the word "treated” f~r “hospitalized”"., Many af the
judges believed that it was necessary to determine that a person
needed hospitalization in order to be committed. It was the
original intent of the law to discourage hospitalization unless
necessary and this »~ne misplaced word has created an undue burden
on the petitioner who is merely requesting that the petrson be
required to undergo treatment which could include outpatient

treatment.,

9q. Amends the definition of "Person Repquiring Treatment" to add
a new commitment ciriteria relating to the "subhstantial deterior-
ation in mental health which would prediccably result in danger-
ousness to that person, others, or property, based upon acts,
threats, vr patterns in the person’s treatment history, current
condition and other relevant factors". This subsection is viewed
by the mental health professionals as necessary to allow earlier
intervention without the nced for the person to totally deterior-
ate before treatment can be ordered,

5. Deletes the outreach worker's report and the role of the
clerk of court in assisting the petitionur in filling out the
petition. The added role of the state's attorney makes these
roles unnecessary. The judges are strong advocates of the
removal of the role of the clerk and judge in reviewing the
putition because the petitioners who are now unrepresented tend
to view the judae and ¢lerk as their advocates.

6. Extends the time for hearings on a voluntary patient from
"five days exclusive of weekends and holidays" to seven days.
Extends the time for the preliminary hearing following an
emergency commitment from "72 hours exclusive of weekends and
hulidays" to gseven days without counting the weekends and
holidays. It was the task force's bhelief that presently there
is not sufficient time for the respondent's attorney to prepare
for the hearing nor to request an independent examination. The
actual extension in reality is two days. The treatment hearing
must be held within 14 days of the receipt of the expert exam-
fnetr's report and weekends and holidays are counted within that

time.

7. Allows the preliminary and treatment hearing to be held at
the same tire without waltina for the intervening time to pass if
the respon¢.nt requests that the hearings be combined. This
provision to telescope the two hearings would be particularly
helpfu® in cases where commitment {s sought for treatment of

¢chemical dependency.

8. Clarifies that the appointment of the counsel must be made
within 24 hours of the time that a petition is filed with the
court, As the law was written counsel was to be appointed within
72 hours of service or 24 hours of hospitalization, however this
could not bhe accomplished hecause the court which makes the

-
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appointment would have no knowledge of the existence of a
petition until it is filed.

9. Clarifies the procedure to deal with noncompliance of an
alternative treatment order. During the last legislative session
the law was amended to allow the modification of an ATO without a
hearing, The‘*task force believes that due process requires a
hearing in prder to review the reasons for noncompliance and that
this is particularly important when the possibility of ordering a
more restrictive form of treatment exists., The section as
amended would authorize the filing of a request to modify the ATO
and identifies the court's remedies.

10, Provides that the supreme court in consultation with the
DHS, county judges, state's attorney and other affected organi-
zations will prepare the forms to implement this act and the DHS
will be responsible for distribution of the forms. The forms now
in use were developed by the Health Department 12 years ago and
are in need of substantial revision. 1In all other court proceed-
ings the supreme court, through its committees, is responsible
for the development of the court forms,
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SECTION BY SECTION REVIEW OF ENGROSSED S. B. 2389

Section 1, Amends the section relating to the duties of
state's attorneys requiring them to institute
commitment proceedings if there is probable

* cause.

Section 2, Substitutes the phrase "chemical dependency” for
the terms alcoholism and drug addiction.

Section 3. Deletes the the definitions of alcoholic
individual and drug addict as outmoded and
substitutes the definition of "chemically

dependent person”.

Amends the criteria for commitment by deleting the
reference to "severe mental illness, severe
alcoholism, or severe drug addiction" as being too
vague and lacking obhjective criteria.

Amends the criteria for commitment to provide that
i{f there is a reasonable expectation that if the
person is not treated there exists a serious

risk of harm to that person, others, or property.
The present criteria requires a finding that if
the person is not hospitalized there exists a
cerious risk of harm.

Adds a new definition of "serious risk of harm" to
address the problem of the small population of
persons who suffer from chronic mental illnesses
where there is "substantial deterioration in

mental health which would predictably result in
dangerousness to that person, othery or property, |
based upon acts, threats, or patterns in the
person's treatment history, current condition, and
other relevant factors."

Section 4, Substitutes "chemically dependent™ tor alcoholic
and drug addict.

Section 5. Extends the time for a hearing on the commitment
of a previously voluntary patient trom five days
excluding weekends and holidays to seven days from

the service of the petition,

Section 6. PTechnical drafting amendment to conform to present
style requirements,

Section 7. Deletes the role of the clerk of court {n
agsisting the person in completing the petition.

Provides that the state's attorney shall assist
the person in completing the petition and may

""1"
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cause an investigation of the grounds on which the
petition is based. The state's attorney shall

file the petition if the information provides \
probable cause to belie/e that the responder is a '
person requiring treatment. Allows for div csion

to other community resources if there are insuffi-

cient grounds for a petition and for a review of a
decision not to instituts proceedings by the

district court,

Provides that the state's attorney may direct a
qualified mental health prnfessional as designated
by the regional human service center to investi-
gate and evaluate the specific facts alleged by an
applicant for a petition for involuntary commit-
ment. Presently this investigation is provided by
outreach workers from the human service centers.

Section 8. Deletes the outreach workers investigation into
the specific facts alleged in the petition since
the previous amendment covers the investigation.

Section 9 Extends the following time limits within the act:
If the respondent is taken into custody, an

examination must be conducted within 24 hours,
exclusive of holidays, but not weekends of the

custody. )
. If the respondent is in custody, the preliminary
hearing ° “e must be within 7 days of the date

taken incu custody. Presently it is 72 hours,
exclusive of weekends and holidays, which could
mean five days from date of custndy.

If the respondent is not in custody, the treatment
hearing must be held within 7 days of the date the
court received the expert examiner's report, but
not to exceed 14 days from the date the petition
was served. Presently the hearing must be held
with 72 hours of the receipt of the expert
examiner's report not to exceced 14 days, exclusive

of weekends and holidays.

Section 10, Allow the parties to waive the preliminary hearing
and conduct the treatment hearing within the time
period set for the preliminary hearing. 1In other
words allows for one hearing instead of two when

the parties aqgree.

Section 11. The court must appoint counsel within 24 hours,
exclusive of weekends and holidays, from the time
the petition was filed. Presently the appointment
is made within 72 hours, exclusive of weekends and

. holidays, from the time the petition was served.




Section 12,

Section 13,

Section 14,

Section 165.

Section 1l6.

Section 17,

Saction 18,
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Requires the state's attorney to appear and
represent the state (petitioner) in all court
proceedings and hearing under this chapter except
those initiated by the state hospital,

Deletes the reference to the outreach workers'
investigation.

Amends the reference to the 72 hour emergerncy
order to the proposed seven day emergency order.
See Section 10 of the bill.

Consistent with section 10 of the bill provides
that if the respondent is not in custody the
treatment hearing must be held within 7 days of
the receipt of the expert examiner's report but
not to exceed 14 days from the time the petition
was served, Presently it is held within 72 hours
of the receipt of the report not to exceed 14 days
exclusive of weekends and holidays.

Allows the court to extend the time for the
treatment hearing for good cause,

If a respondent is not complying with an alterna-
tive treatment order or the ATO is not sufficient
tn prevent harm or injuries, the DHS, a representa-
tive of the treatment program, or the state's
attcrney may apply to the court for a modification
of the court's alternative treatment order,

Reinstitutes the need for a court hearing on the
request to modify the order. The hearing must be
held within 7 days after the application is filed.

Sets out what remedies are available to the court
if an application to modify an ATO order is filed.

If the respondent has been hospitalized on an
emergency pending a review of the request to
modify the ATO order and after the hearing, {f the
court is not convinced of the need for the more
restrictive treatment, the court may release the
person from the hospital and continue the ATO

order.

Deletes the restrictinon that persons hospitaliied
for the treatment of alcoholism may have the
continuing treatment order entered only for an
additional 30 days as opposed to the normal 90
days for a continuing treatment order,

Deletes the wovrds "person suffering from a mental
illness, alcoholism, or drug addiction" and
substitutes the phrase "an individual is a person

requiring treatment.”
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Section 19,

Section 20,

Section 21,

Sectinn 22,

Section 23,

Section 24,

Section 25,
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Congistent with section 10 of the hil] provides
that the preliminary hearing must be hold within 7
days of the datc custody was ordered,

Consistent with section 10 of the bil] provides
that the preliminary hearing must be held withia 7
days of the date of deteation ratrhor than 72
hours, exclusive of weekends and holidays,

Consistent with zection 10 of the bill providas
that when a parson is hospitalized under an
emergency procedure that the person must receive
an expert exam within 24 hours of hospitalization,
excluding only holidaye but not Sundays,

Provides that {f the indivlidual {s unable to read
or underycand the written materials which must be
provided to him upon hospitalization that every
reasonable effort will be made to explain them.

Substitutes the phrase "chemically dependent” for
the words alcoholic or drug addict,

Inserts the phrase "chemically dependent" within
the transfer provisions to clearly indicate that
all persons who are involuntirily committed may be
transferred to other private and public
facilities,

Extends the time for a hearing if the patient
objects to a transfer ko 7 days after notice of
the proposed transier is received, rather “han 3
days, exclusive of weckends and holidays,

Substitutes the phrase "chemical dependency" for
the words alcoholism or drug addiction.

Provides that under requlations of the DHS,
patient informatior. and records may be disclosed
but not necessarily must he disclnsed to the
listed categories of persons.

Provides that the supreme court in consultation
with the DHS, the associations of county judges
and state's attorneys, and other affected organ-
fzations will be responsible for the preparation
of the necessary and appropriate forms to enable
compliance with this chapter,
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TESTIMONY ON SENATE BILL 2389

Mr, Chairman, Members of the Committee, my name {8 lLowell Flemmer., I am 4
Board Certified Diplomate in Clinical Social Work, licensed in the State of
North Dakota., I am also tl: Director of Archway Family Services at St. Alexius
Medical Center in Bismarck and 1 am a member of the Board of Directors of the

Mental Health Association of North Dakota.

1 am here representing St, Alexius Medical Center and specifically the Medical

Center's inpatient psychiatric programs and outpatient psychotherapy program,

namely Archway Family Services. I am here to state that we strongly support

Senate Bill 2389,

We believe this bill allows for more, and wore appropriate options for committed
individuals. Rather than the most often thought of option for treatment (the

North Dakota State Hcapitall, this bill will hopefully encourage judges to look

at other options in committing mentally {11 individuals. These other options

being commitment to local treatment facilities or local outpatient clinies.

This bill changes the focus of commitaent to treatment rather than to

institutionalization.

Rather than sending people off hundreds of miles away to the state hospital,

hopefully, now people can remain in their home commur.ities or at least near their

home communities to receive trestment. All of the larger communities in the

state have hospitals with psychiatric units., Also, most have outpatient mental

health programs. These facilities are well able to sesve both the acute and

chronic mentally 111,

We see this bill as being a tremendous benefit to the mentally i1l individual and
Now, not only can perhaps a less restrictive treatment be provided,
We seen treatment close to home

his/her family.
but the treatment can be provided close to home.

as advantageous over traatment hundreds of miles away from home, family, and

after-care resources.

R
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Why pull these people off hundreds of miley away from home to some huge and
mysterious institution when they can be very adequately treated in their home
communities? Further, why separate these individuals from their familles and
friends, when €0 often family s vitally needed in the treatment of mental illness?

In or near the hume communities access to treatment both on an inpatient and :n
outpatient basis is much enhanced, Further, the follow-up or after-care resources,
which would be utilized by a mentally {11 individual coming out of the hospital, are

close at hand for treatment planning and ease of implementation,

In addition, I have heard time and tiwe again during this legislative session about
the status of the state hospital, It 1s very clear that the state hospital is
grossly understaffed for the large population they serve. It is eclear that the role
of the state hospital needs to change and the leadership of the state hospital is
woving in that direction, The ideas I have presented and this bill, with its many
enhancements I believe go hand in hand with the changes which need to take place at

the state hospital.
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Right to notice snd hearing prior to revocation of conditional
release status of mental patient

This annowtion collesss and ana.
lytes thene state and federal Grees in
which the courts have considered the
rght of a mental patiem? (o note
and a hearing prior to the revoeation
of the patient’s condinonal release
stalus.?

Relevant statuton provisions and
vomry Tubes are discossed herein only
10 the extent that thev are reflected in
the reported cases and no aempt
has been made 1o stite the currem
“atus of enactments i any jurisdic.
tion, The reader is therelore adsised
to consult the mos recent statutorn
cnactments and court rules ol the
jurisdiction of interest to him.

.

Within the requitements of due
process the form or mode of proceed.
ings incidental 1o the formal commir.
ment of a person alleged (o be in.
vompetent s Jargely presaibed by
loeal statute, Under one line of o
tharity, w valid proceeding w cammy
woperson o an msane asvium or hos.
pital requires not only adequate no.
tee tohe alleged incomperent, o Iny
representative i he as o nanor, bt
Al an opportunity to be head be.
love the order of commitment s n.
sued On this view, a0 statute that

b e C— — e

Lo Oolv those cases dealing with ahe
revacation ol the condhional telease s
ths 0l o Jretrann caomnuied Tor reasons ol
maniy, enidanon, mental less, ot
the Dheys areincladed wathin ithe wonpre
vl ooty Fadaded, therelime,
e cases swhiere the ooty held thae noe
noc e a heamg were reguned e
Bl revotaton ol aupanent st
o dimg aepeadent pensons even though
auwh persons pan have  heen oam.
wded anther the meatal vaiene Lin

Anises e commmtme ut oA aty al.
teged incomperent without notice and
without alfording him the right 10
hearing before judgment s wvalig as
vielauve of constitutional povisions
inhibiting the deprivannn of lihern
"..‘h‘h.ni\ ‘;h.\\ PrOSSNN on i anyg
statate that daes not spevhoals inen.
vok nonce will e constied gy e
GUITILY DOOCE (0 PIOSCING 1S st
tunomalis, The sanous poosdictions
followimg o dilferent view e hekd
sGHULtes  constitutional where,  al
thongh thes do not poosvaide o ange
antl hearing hefore commumend, (hes
provide Lot prompils thercateer.?

In the Jew cases i which the coug s
have considered the nieht 1o nonee
anil o heatmyp betore the resacatinn
ol the conditionat release st of
mental patien, the potental loss of
hberty interest hay heen hkened 1a
that ocourrmg upon the revocanon ol
prohaton or parale of a0 convired
craummnl, and aheretfore s been
held thac nonee and a0 heaning we
due Provess regqaarements o ths .
stance, Phere e g few puresdi inns
which have vepted this nadogs,
Liosweser, amd have hebd that notce
aned o hearing were noe ceguaned e
lore the tesocatnm ot conditional re.

- ——— — e SR -

ol the particubee siane

Yoo The wrm Caondunmal ete e g
ey el herem e e s
wherehy the mental patent o 1 wed
b the Binspanl v smaraom ane 1y
vomdinon that Tie comtimne oot v

therapy anc i oorpasent o other bov

Ao For o vemorad discsnaan o o e
cess reepirenients bielare the st i
ol mentallv adieme person, a1 A
Jue 2 ncompetent Pervans £5:800 01 g
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lease stitus, since the decmiom was
imedical ane and there was oo
g aathoris over dhe poosen dae 1
the il conmmtment.

Plie coarts e thie Tallomvmg cases
el thar notiee and o hesringe wore
teqioned beleae the conditionian e
Tedser stats ol nental panenn contid
he revoked,

I Meased s oemens (1975, 1D 'y
A00 F Supp 12530 the cont hebd tha
aomemal panent whose fangaein
Fesve was sy evoked porare
ant tooa Peniesvlvanne statute whinh
did not allord a hearing ot which e
factual and medical basis ol the revo.
cition could be dhallenged was de-
nied due process, and that die seate
utader whnh ahe Jease swas revoked
wis unconsttutional. The siatide an
guestion allinsed the directonr ol sy
Laahty, e bos dhiscrenon, ta allow o
leave of absenee 1oy person adin
ted on commmitted whose conndbinon
Wk sachas to st the et Toe
dpeniod ot exceeding cne vear, and
upot such o rerms ek condmons oy he
might prescitbe consistenr waith egae
Linons of the deparanenc The Tiberes
Al stahe ool commniment e
ceedhimg s s vrdoahle s rcioa s
the Tehery ae seabe o anmaad o,
vhie comt sand, oy thae i had boen
hedd that the conmditpoasl Tiberg ol
the patoledl cninal tell wahime the
scape ol the Foarteenth Nincondiec
anel wav enttled o the protesaon o
the e prowess chinse Tanding
the Biberoy imterese of the paton e
[eased v Tote deent was as 2 a1 s
that o the parolded ornnmed, the conr
comchuded that such hberiy mivere s
vondd ot e vevoled v the e
pProcess ol toa hearn

A ststee which permted the rovee
cition ol outpanient o convalescent
leave of aomental patient without no.
tee or an oppartiniy o be heand
prioe to rensttatoenashzanon was held
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by the comne e Lewis v Donaae
CRTT WD O L) 18T F Supp 12w
B athom ton Eoltnc tor conmpent watl
thie dae process daose ol the For
teenth Suvcndinent. e phioned! dad
breen consmeed to rhe seate men d
llnnful.ll it had beenr v deased el
ploced o cpatient ahea care seos
chen sl was taken it police cuse
fodv L renmed e the ospaal
porsiant foca conrt arder issped wily
ot wllonding the planttl aonee of
the charges and tacts allegediy necess
sitatiie tesocatton of the leave or an
oppartanity o he heard. Rejectng
the defendants’ oontenticn that inas
much as 4 panent on leave or owpae
tent statis seaunned ander the cone
tnnng sapervsion ol the depaamenm
ol mental healthy Jor o0 perand of 2
meatthis, nocgctmn aken dormg e
come conbll dboor o hanee e st
hevse aceti ol 0 e potcnt to the
ettt soas e dy o imstanee ol
vortmnnry mehaa! e ament e
contt s thar the crstmg o
toone s el crse e pianeel s
St as she ceasold v e et

. At Ty

vhe woas sttt
Copersan perimtied to vy s
NETII IR B TR ( Bhoty N deane
connl prope v e detenmmate, o

fovrrbde g a0 the atbocinng ot

verhan cotndo e thie o e
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doe o b ol e Ty
Prepery o se o e Fourreenth
v sl

[he o o e Re Nirdeoson (977,
20 Deany S8 Cal Nppe G 8ST0 Ud
Npe Sbne held o cmenl patiom
avgited e reasens ol iy s
he alloedead e ol a0 hony
prien o the revocanon of s oarga
bend state Ny har belore o
tenn condd beoreleased for toaal o
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must be made with 4 county imenial
healih facility, varions agencies musi
he notified, and formal court approval
must be secured, the court obseryed
that despite these claborate release
procedures, the patient was subjuct 10
sy return if ithe ompaticn su.
wrvisnr and the headd of e local
iwalth facility were of the apmion
that the person refused 1o aceept ow-
patient treatment, hut could obrain
Tl judicial hearing il the prosecuting
dgttorney sought the patient's rewrn.
In response o the contention that the
sy rewarn procedure  satished
due process  considerations as the
SEHEinterest e providing proper,
vinnterrupted teatiment for the pro.
wevon of both patient and  pihla
outwerghed any deprvation 1o the
wtient when he wis returned to the
wspital, the court swme that the con.
duional fiberty interest ol the ouipa.
nent from a mental hospital was no
less enuded o due process sale.
wirds than thae of either the parolee
or the autpatient from the narcotis
prourams. The revocaton ol s e
s andd the recommiment to g siite
mental hospisd, an msatuton which
olten s livtle more than o sy
dungeon,™ certmnly work o oy o
Dherts as gresons s that mlhenod
upon the parolee o narcotes adder,
the comt detersined, condidmg tha
e call dhe revocanon of 1the paaent's
ot abent saites g el s op.
prosed o lactaal™ o Cadversan
deasion, or o label by sty as
ComHmomg  cotrse ol teanmem,”
was sunphy o svaraton of the discred.
ded  oghtprivdege vt Ree
arnchag o the contennon that the
proveioft tor habeas corpus 1evien
Wloneded e recommitted anpanent
rossed  constitutional muster,  the
vttt osand that ahe tondamenial nin.
date o the Fourteenth Amen imen
woe that o person e atlordea notee
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aned sy opprontamies o e heard prone
0 the depvaton ol segodio
liberty or [ roperty werest, nen il
ward, There mght be imstinces whepe
the need (or immediate v conmir.
INENE s gl paramennt agprorianee fi
Peh the pbba's and he paniencs
wellsheng, the conn secagimeed, e
clarmg thae the hearg afloaded the
patient st be hiekd as sonn g rea.
sonabl posahle following  the .
et s et toc e hespual ane) e
hedore the renan o the el
Novg that by statige a0 menal
panents opatient st canded he
revoked and e pancm nnmediatels
b lspnaled ot the ponenr Vol
ol athe conbions of s elease o
ot woan tepatted Dy e agnted
othaal thar the patest b saflered
relapse, the oot an Re Application
ol Proe (1985 194 Idaho 101, 615
P2 SOL 20 AR Sod, bele! thay
mental paients oo icne s
conld not he tesobed shaenn o hear.
el e I resnanse 1o 1he
argnament that he sy paon e
dure o resocanon ol an mypovd
pateent’s condiemal release s
\\Il!l\lli‘lli llll(' |l||ll('\\ SCLUENN ot [N
diomnd aJu the apterest ol the st
W pratecting sooets beom the patent
atdd the patont tom himsell by wn
o proper nntereapied ecatment
cotwerghed oy adeprsannn ol he
patrent when he was rchospatahzed,
the comrt sonbthat o prasent whin bl
hecn condimmonalis acloasd hom m.
stttnal hospuahizaten possesaed
Bhaory wierest whinh wooc cnled 1
due procese salegiarnds A o
. the patient v ool
Prompr whien wotee el o reso,
e hearnme hedone o neateal hen g
bodu, the comn decled Coneding
that the stare bad an o an o
tecteng socens and the medocrdoal Ll
Hit e times the peed ton sehospanabe
catiom was ol sudhicentr o gnnedy
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that wnmediate acton was equnl,

the some derermined that the hearmg

weed nen he Tieb b heloree e reliose

thzanon b vather cequursd he

hearing 1o be el aoveasanable e

diter reconnmunent,

See Rov Moy 01981, CAN Lou

GAO F2 620, where alihough i wa

held that the spestion presented o

AN approprate case b abstention

the dederal comns since the T st

e deabmg o swith the revocaton o
Guipatient atatus of ental patiens

Was suhjec to vansing nirerpreninons,
the comt nevertheless indicared
e patieat was entiled 1o nome e il
o heanmg betore the revon anon
Lower ooty which have reviewed
s recomnptment stntes bt i
lowa's hve andormhy tosonc] o e
cotditeonal Tl sy nieresr o o o n.
teh patient oo a o depedon e
soon ontpaiient statis cond non he
sttt s wermmated wthean oo
and the oppmrts doe o heeam | e
contt noted The ool comr Tl La L
i siee the plaanndl swas oo oy
contimtnte psasehionen of the coaenne
e o dunme the oo
plaoses he way aot catnlod teo oy o
provess hewmsg proon o tansde e Lo
oompanent staties Ohservineg ilon
postient challenged the statate oy 1
assuinption e dud nar prosade oo
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'SR March 28, 1989
Prepared by the Legislative BILL NO.: 8B 2389
Counci] staff

SUBJECT: Civil commitment of
mentally i1l and chemically
dependent persons

CREATES NDCC: New esection to
Chapter 25-03.1

AMENDS NDCC: Numerous sections

BILL SUMMARY

GENERALLY, THIS BILL:

Ae amended, requires the state's attorney to appear and
represent the state at most hearings in civil commitment
proceedings. The bill also extends the time within which a
preliminary hearing must be held from three days to seven days.
The bill also adds a subetantial deterioration in mental health

that will predictably result in dangerousness to the criteria of a

"person vequiring treatment."”
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CHAPTER 149

SENATE BILL NO, 2389
(Senators 0lson, Steneghjem, J. Meyer)
(Rapresentatives Wentz, Schneider, Kelly)

MENTALLY ILL AND CHEMICALLY DEPENDENT
COMMITMENT

AN ACT to create and gnact a now subsection to section 11-16-0) and a nagw
section %o chapter 25-01,] of the North Dakota Century Code, ralating
to duties of states atto-neys 1n commitment proceedings and to
combination of preliminary and treatmant hearings; and to amend and
reenact  sections  *5-03,1-01, 25-03.]1-02, 25~03.1-04, 25-03.1-006,
25-03.1-07, 25-03.1-08, 25-03,1-09, 25-03.1-11, 25-03.1-13, ¢5-01.1-14,
25-03.1-17, 25-03.)-18, 25-03.1-19, 25-03.1-2), 25-03.1-22, 25%-03.1-25,
25-03.1-26, 25-03.1-27, subsaeccion B of section 29-03.1-30, sections
25-03.1-34, 25-03.)-42, 25-03.1-43, and 25~03,1-46, reluating to cfeil
comnitment of mentally {11 and chemically dependent persons.

BE 1T ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKUTA:

SECTION 1. A new subsectfon to tection 11-16-01 of the North Dakota
Century Code s heraby created and enacted to read as follows:

Institute proceedings under chapter 25-03.1 {f there fs probable
cause to belfeve that the subJect of "a petition for fnvoluntary
commitment fs 4 person requirfing .reatment.

SECTIQN 2.  AMENDMENT. Section 25-03.1-01 of the North Dakota Century
Code s heraby amended and reenacted to read as follows:

25-03.1-01. Legfslative intent. The provisfons of this chapter are

intended by the tagislative assembly to:

1. Provide prompt evaluation and trratment of persons with serious
mental disorderss  ateoholismr Ur dyug  mddictron  chemica)
dependancy.

Safequard individual rights.

Provide cortinuity of care for persons with serious menta!
disordersy atcohol4smr or drug nddictton .hemical dependency.

Encourage the full wuse of all axisting agencies, professfona)
personnel, and public funds to prevent duplication of sarvices and
unnecessary expendltures.

Encourage, whenever appropriate, that services bo provided withip
the community.

A -
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treatment history, current condition, and other —relevant

i2- 11, "Private treatment  facility" means any facility established
pursuant to under chapters 10-19.1, 10-22, and 10-24 and licensed
pursuant to UQggf chapter 23«16 or 23-17.1.

3+ 12, "Public treatment factiity" means any treatment factlity not
alling under the definftion of a private treatment facility

+4= 13, "Respondent" means a person subfect to petftion for invaluntary
treatment,
+5: 14, "Superintendent” means the state hospital superintendent .

+er 15, "Treatment facility" or "faci)lity” means any hospital frcluding the
state hospttal at Jomestowns cor evaluation and treatment faci'ity
which can provide direct)y, or by direct arrangement with other
public or private agencies, emergency evaluation and treatment,
outpatient care, and {npatfent care to persons suftering from a
mental disorders atevhoddsm: Or drug mddiction Chemfcal dependency

* SECTION 4.  AMENDMENT.  Section 25-03.1-04 of the 1987 Supplemert o
the North Dakota Century Code ts hereby amended and  reenacted to road  at
follows:

25-03.1-04.
state hospital or a public treatment facility for observatror,
care, or treatmenl as a vouluntary patient may be made by any person who
mentally {11y mn alcohodter OF a drug addycets chemically dependent or who bas
symptoms of such i{llpesses. An application for admisclon as a volunitary
patient may be made on behalf of a minor whoe fs mentally 111y an  atcoholie:
Or » druy wddicts chemically dependent or who has symptoms of suth t!lnassess
by kis the minor's parent or legal quardian. The application may be
submitted to a publfc treatment facility or to the state hospital, hoth each
of which shatt have has the authority to admit and treat the applicant, Upon
admittance, the superintendent or the director shall immediately aesignate a
physfcian, psychiatrist, ctinical psychologist, or mental health profecstiona’

to examine the patient.

SECTION 5.  AMENDMENT. Section 25-03.1-0€ of the 1987 Supplement to
the North Dakota Century Code {s hereby amend¢cd and reenacted to read as
follows:

Voluntary admisstion. An applicatfon for admission to the
diagnosts,

Qe

26-03.1-06. Right to release on application - Exception - Judicia)
proceedings. Any person voluntarily admitted for fnpatient treatment to any
tveatment facility or the state hospital shall be orally advised of the right
to release and shall be further advised in writing of ks the rights under
this chapter. A voluntary patient who requests hts release sha'l be
immediately released. However, {f the superintendent or the director
determines that the patient {s a person requiring treatiment, the release may
be postponed unti) judicial proceedings for fnvoluntary treatment have been
heid {n the county where the hospftal or facility is located. The patient
must be served the petition within twenty-four hours, exclusive of weekends
and holidays, from the time release is requested, unless extended by the
magistrate for good cause shown. The treatment hearing shall be held within

* NOTE: Section 25-03.1-04 was also amended by section 2 of House
Bi1t No. 1038, chapter 335,
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five 1g§gg days+ wxciuding wevkembs swd holddeyw: from the time the petition
! {¢ served,

' SECTION 6.  AMENDMENT. Section 25+04.1-07 of the Morth Dakota Century
Code is hereby amended and reenacted to read as fo)lows:

| 26-03,1-07, Involuntary udmission standards. A person may be

fnvoluntarily admitted under this chapter to the state hospital or anotner
not | yreatment  factlity only {F 4t fis determined hw that the individyal iy ¢
person requiring trestment aw defined by suhzvotion H of weotion BS-G3+-—02.

ntary SECTION 7. AMEMDMENT.  Section 25%-U3.1-08 of the 1987 Supplement to

the North Oskota Century Cude 15 heraby amended and roenacted to read as
follows:
25-03.1-08, Application to state's attorney or ratained attorngy -
19 the petition for inveluntary treatiment - Investigation by qualified mental heaith
ey professfonal. Proceedinys for the inveluntsry troatment of an imdividusl may
other pe commenced by nny Any person eighteen years of age or over by fikng
amant, written petitfon with the clork of court shall present the {nformation
‘rom 4 ngcessary for the commitment of an individua) for {nvoluntary treatment to
fancy. the stote's attorney of the county whora the respondent s presentTy Vocated,
or which fs the respondent’s place of residence, or to an attorney retained
my Lo by .hat _person to represent tha applicant throughout tho proceedings. The
W e clerk of court attorney shall assist the person fn completing the patition,
The petition shadd must be verified by affidavit of the applicant_and contain
assertions that tha respondent s the a person requiring the treatment; the
to the facts, fin detail, that are the basis of that assertfon; the names, talephone
nosis, numbers, and addresses, 1f known, of any witnesses to such facts, and, ff
who |3 known, the name, telephone numbgr, and address of the nearest relative or
ho has guardfsn of the respondent, or, if none, of a friend of the respondent. The
untary petition may be accompanied by any of the following:
frotioy
ass5esy 1. A written statement supporiing the petition from a psychiatrist,
ay be physictian, or ¢ciinfcal psychologist who has personally examined the
h each respondent within forty-five days of the date of the petition.
Upon
nate a 2. One or more supporting affidavits otherwise corroborating the
siona) petitian.
3~ Borrobmiative informatton ohtained nand roduced to wiritinyg by the
en clork of courts but only whon 1t ix not foawible tu comply witht or
1ad when he considers 4t  eapproprinte to supplementt the information
suppifed pursumrt to oither subsection t or 8=
j idicial [n _assisting the person in completing the petition, the state's attorney may
(0 any divect a qualified mental health professional ay designated by the regfonal
t right human _service center tn investigate and evafuate the specific facfi'Z?Tgpgd
under by the applicant. The investigation must be completed 4s_ promptly as
a1l be possible and” TncTude  observations of and conversatfon with the respondent
{rector unless the respondent cannot be found or refuses to meet with the mental
sse may ealth professional. A written report of the results of the investigation
s been must be delfvered to the state’s attorney. Coples of the report must be made
patient available upon request to the respondent, the respondent’s counsel, and any
eekends expert examiner conducting an _ examination under section 05-03.1-11.  The
by the state's attorney or retained attorney shall ¥ile the petitinn_ {f the
within information provided by the petitiondr or gatherad by investigation provides
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26-03,1~11., Inyoluntary treatment =~ Examination - Raeport. The
respondent vhwdk myst be examined within o reasonsble time by an export
examingr 4% ordered by the court. If the respondent (s taken fntv custody
prvsmant to ynder the emergency treatment provisfons of this chapter, the
oxamination whatt myst be conducted within twenty-four hours, exclusive of
hol idays, of custody. Any expert examiner condycting an oxamination purwusnt
;;“'Dgag% this section may consult with, or request participation in the
gxomination by, any qualified mental hastth professtional, and may finclude
with the written examination report any findings or obsarvations by such
mental health profassional. This examination report, and that of the
{nUependent examiner, {f ong has been requested, whairt myst be filed with the
court. The report whmid must contsin:

1. Evaluations of the respondent’s physical condition and mental
status,

2. A conclusfon as to whather the respondant megts the criterfa of a
person ruquiring trgatment, with a clear explanation of how that
conclusion was derived from the evaluation required.

3, If the raport concludes that Lhe respondent meets the criteria of a
person requiring treatment, a liut of avaflable forms of care and
treatmant that may serve as alternatives to involuntary
hospitalization,

4, The signature of the examiner who prepared the report.

If the expert oxaminer concludes that the respendent does not meet the
criterta of a person roquiring traatment, the court may without taking any
other additional action terminate the proceedings and dismiss the petition

1f the e«<pert examiner <oncludes tnat the respondent does meet the criterta
of a person requiring treatment, or rakes no conclusfon thereon, the court
shall set a date for a preliminary hearing and shall glve notice of this
hearing to the persons desiynated in section 25-03.1-12. If the respondent
fs in custody, tha preliminary hearing date must be within weventy—two hours:
exciustve of weekends and holddeyss soven days of the date respondent was
taken into custody through smergency commitment purswant +o under section
25-03.1-25 unless a delay or continuance ts concurred in by the respondent or
unless extended by the magistrate fur goord cause shown. If the preliminary
hearing {s not required, the treatment hoaring shaid must be held within
seventy—two howrs seven days of the date the court received the expert
examinar's rgport, not {0 excited fourteen daysy exciuding weeokends and
trottdays: from the time the petition was served,

SECTION 10. A new section to chapter 25~03.1 of the North Dakota
Century Code 1s hereby created and anracted to read as follows:

Combination of preliminary and treatment hearings. With the consent of
the court, the parifes may watve the preliminary hearing and conduct the
treatment hearing within the time period set for the preliminary hearing.

SECTION 11.  AMENDMENT, Section 25-03.1-13 of the 1987 Supplement to
;h? North Dakota Century Code |s hereby amended and reenacted to read as
ollows:

25-03.1-13. Right to counsel - Indigency - Waiver,
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ge) counsel,
getained for up to four.ecn days for involuntary treatment in a treatment
facility.

The court shall specifically state to the respondent, and give him
p{tten notise, that 1f {nvoluntary treatment beyonc the fourteen-day period
¢ to be sought, the respondent will have the right to a fuit treatment

nearing as required by this chapter,

SECTION 14, AMENOMENT. Section 25-03.1-18 of the North Dakota Century

isponuent wants Code 1; hereby amended and reenacted to read as follows:

y any of th
¢ 25-03.1-18, Involuntary treatment - Release. The superintendent or

ipondent m

ﬁ%:???ﬁ :z,:: the director may release a patient suaject to a fourteen-day evaluation and

the waiver and treatment order or & soventy—two—hour seven-day emergency order if, in his
the superintendent's or director's opinion, the respondent does not meet the

criteria of a perscn requiring treatment or, prior te before the expiration

that appointed of the fourteen-day order, the respondent ao longer requires inpatient

iy which is the treatment. The court shatt must be notified of the release and the reasons
therefor. If the respondent {s reieased bevause ke the respondent does not

sunt based upcn L
meet the criterfa of a person requiring treatment, the court shall dismiss
the petition.

? Supptement to
i to read as SECTION 15, AMENDMENT.  Sectton 25-03.1-19 of the 1987 Supplement to
the North Dakota Century Code {s hereby amended and reenacted to read as

foltows:
« Fhe Unless
;3 25-03.1-19, Involuntary treatment hearing. The {nvoluntary treatment

r the couny
hall appear anﬁ hearing, unless waived by the respondent or the respondent has been ruleased
omducted urder as a person not requiring treatment, =heix must be held within fourteen days
retained by the of the preliminary hearing. 1f the preliminary hearing {s not required, the
?Tif?“ﬁ?kgita} fnvaluntary treatment hearing shedd must be held within swverty—two hours
esidence of the seven days of the date the court received the expert examiner's report, not
uch proceediny tc exceed fourteen dayss excluwding weekends and hmliddayss from the time the
s, petition was served. The court may extend the time for hearing for good
cause, The respondent has the right to an examinatfion by an independent
7 Supplement to expert examiner {f so requested. If the respondent is indigent, the county
d to read as of restdence of the respondent shall pay for the cost of the examination and
the respondent may choose an (ndependent expert examiner,

ar{ t the The hearing shad must be held 1in the county of the respondent's
‘«po e residence or locations or the county wherein where the state hospita) or
the g the treatment facility treating the respondent 1s located. At the hearing,
opportunity to evidence In support of the petition ot must be presented by the state's
wrt may receive attorney, private counsel, or counsel designated by the court. During the
e may receive hearing, the petitioner and the respondent shat: must be afforded an
jearing. At the opportunity to testify and to present and cross-examine witnesses. The court
sable cause to may receive the testimony of any other interested person. All persons not
it, the petition necessary for the conduct of the proceeding sheid must be excluded, except
[{scharged from that the court may admit persons having a legitimate {nterest in the
tatned prior to proceeding.,  The hearing sh=}d must be conducted in as inforndal a manner as
{eve that the practical, but the fssue simid must be tried as a cfvil matter. Discovery
iess restrictive and the power of subpoena permitted under the North Dakota Rules of Civi)
sourt may then Procedure =hwid be are available to the respondent. The court shall recefve
int under a less all vrelevart and material evidence which may be offered as governed by the
} are not in the North Dakota Rules of Evidence. There shai: ke {$ a presumption in favor of

the respondent, and the burden of proaf fn support of the petition sheit be

* the respondent :
is upon the petitioner,
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1f, upon completion of the hearing, the court finds that the petition tre
: has not been sustained by clear and convincing evidence, it shall deny the

j . petition, terminate the proceeding, and order that the respcndent be 1 the re
' discharged if he the respondent has been hospitalized prtor to before the phen contained 4
i hearing. ces or the B
wmrty ©ov
: SECTION 16.  AMENDMENT.  Section 25-03.1-21 of the 1987 Supplement to or mtcoh‘ Yocnte

| the North Dakota Century Code {s hereby amended and reenacted to read as ' ¢ phemc
i follows: pust  be within «
. 25-03.1-21. Involuntary  treatment order - Alternatives to the date :heﬂTn
| ‘ hospitalfzation - Moncompliance with alternative treatment order - Emergency direct the rospor
P detention by certafn professionals - Application for continuing treatment tre . e
‘ ' order. tirmtion
! 1. Before making {ts decfsfon in an fnvoluntary treatment hearing. the 3. 1fap
court shall review a report assessing the avaflability and —  or any
appropriateness for the respondent of treatment programs other than respon
hospitalization which has been prepared and submitted by the state comtmd
hospita) or treatment facility. 1f the court finds that a altern
treatment program cther than hospitalization {s adequate to meet to the
the respondent's treatment needs and fs sufficient to prevent harm of Ui
’ or fnjuries which the indfvidual may inflfct upon himself or desigr
others, the court shall order the respondent to receive whatever be t&
treatment other than hospitalization is appropriate for a perfod of provic
ninety days. twents
circut
2. If+ during this pertoth  the conrt or the comty court of o publie
differant county 4n  which the respondent 43 presertly  iocuted treatt
tearns that the respondent fs not complying with the alternative basis
‘ treatment orders or thet Lhe alternative treatment has not been exami
sufficfent to prevent harm or Infuries that the individual may be admis
fnflicting upon himself or others, the counrt moy withowt a hearimpm cond i
or the county court of m» different vounty 4n which the resperndent statd
4+ presontly decated may with a hearingr smd besed the  department, court

a _representative of the treatment program finvolved fn the the
alternative treatment order, the petitioner's retatned attorney, or recoy

the state's attorney may apply to the court or to the county court

of the different county in which the respondent ¢s located to 4= 8. F

modify the alternative treatment order. The court shall huld a
hearing within seven days after the application 1s filed, -Based

upeh the yeeord evidence presented at hearing and other available b,
information, the court may: - -
++ a. Continue the alternative treatment order; :

b, Consider other alternatives to hospitalization, modity the o c.
court's original order, and divect the {individual to underge i -

another program of alternative treatment for the rematntdler of

the ninety~day period; or

4. )
g+ ¢. Enter a new order directing that the individual be hospitatized - }: 4
unti) discharged from the hospital pursumnt +o under section petd
26-03.1-30, If the i{ndividua) refuses to comply with this pers
hospitalization order, the court er +he count court of 8 tnd4

different county 4n wirich the rwspondent 49 presently tocnted
may direct a peace officer to take the ingividual f{nto
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! SECTION 17. AMENDMENT | Section 25-03.1+22 of the 1987 Sup,lement to
the North Dakota Century Code 15 hereby amended and veenacted to read as
follows:

25-03.1-22. Involuntary treatment orders.

I. An inftial order for f{nvoluntary treatment shoti must be for a
period not to exceed ninety days.

2. If, prior tv before the expiration of the ninety-day order, the
director or superintendent believes that a patfent's condition is
such that he the patient continues tec reguire treatment, the

! director or superintendent shall, not lest than fourteen days prior

! to before thr exp ratfon of the order, petitfon Lhe court where the

! facTifty fs located for 2 determination that the patient continues

to be a person requiring treatment and for an order of continuing

treatment, which order may be for an unspecified period of time,
if the patient has been hospitatized for the treatment of
asicohotism the comtinuing trestment order may be onty for <thirty

days nfter which time the paticrt must be relvascds

SECTION 18.  AMENDMENT. Section 25-03.1-25 of the 1987 Supplement to
the North Dakota Century Code (s hereby amended and reenacted to read as
follows:

25-03.1-25. Detention or hospitalization - Emergency procedure.

1. When & peace officer, physician, psychtatrist, clinical
psychologist, or any mental health professional has reasonable
cause to belleve that m person 4x swfferding from mentet didnesss
mlcohodism or drug addictden an_individual {s a person requiring
treatment and there exists & serfous risk of harm to that person,
other persons, or property of such an fmmedfate naturs that
considerations of safety do not allow prediminary interventicn by a
magistrate, the peace offfcer, physician, psychiatrist, ctinfcal
psychologist, or mental health professional may cause the person to
be taken fnto custody and detatned at a treatment facility as
provided in subsection 3, and subject to section 25-~03.1-26.

2. 1f a petitioner seeking the {nvoluntary tireatment of a respondent
requests that the respondent be taken into {mmediate custody and
the guwdge magistrate, upon reviewing the petftion and accompanying
documentation, finds probable cause to believe that the respondent
{8 sertousty wmentedty dmpridredt o nlevhotdct or = drog oddict 4
person requiring treatment and there exists a serious risk of harm
to the respondent, other persons, or property {f allowed to remain
at  tberty, the gudge magistrate may enter a written order
directing that the respondent be taken into immedfate custody and
be detained as provided 1in subsection 3 untfl the preliminary
hearing, which shety must be held no more than seventy—two houwrsr
e§e&ﬂs§ve of weekends end holdideyss Seven days after the date of
the order,

3. Detention under this section may be:

a, In a treatment facility where the director or superintendent
shall be fnformed of the reasons why immediate custocy has been
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ordered. The facilfty may provide treatment which that (s
necessary to opreserve the respondent's 11fer  or to
appropriately control behavior by the respondent which is
Vikely to result 1n physical {njury to himself or to others f{f
allowed to continue, but may not otherwise provide treatment to

the respondent without the respondent's consent; or

b. In a public or private fac{lfty f1n the community which ts
suitably equipped and staffed for the purp:.se. Detentfon {n a
Jail or other correctional facility may not be ordered aexcept
in cases of actual emergency when no ather secure facility fs
accessible, and then aonly for a perfod of not more than twentiy-
four hours and under close supervision.

4. Immedfately upon belng taken into custody, the person shaid must be
advised of the opurpose of custody, of the f{ntended uses and
possible effects of any evaluation that the per<on undergoes, and
of the person's right to counsel and to a preliminary hearing.

5. Upon arriva) at a facility the peace officer, physictan,
psychiatrist, c<linical psychologist, or +the mental  health
professional who conveyed the perseny or who caused the person to
be conveyed. shall complete an application for evaluation and shall
deliver a detailed written repaort from the peace officer,
physician, psychiatrist, clinfcal psychoiogist, or the menta}
health professfonal who caused the person to be conveyed. The
written report shait must state the circumstances under whizh the
person was taken f{nto custody. The report must allege in detat)
the overt act which that constituted the basis for the belief that
the perwon 48 mentoidy 1ty mn nicohodder or drug addict individual
{s a person requiring treatment and that, because of such
condition, there exists a serious risk of harm to that person,
another person, or property 1f the operson f{s not immediotely
detained.

* SECTION 1%, AMENOMENT, Section 25-03.1-26 of the 1987 Supplement %o
the North Dakota Century Code 1s hereby amended and reenacted to read as
follows:

25-03.1-26. Emergency procedure - Acceptance of petition and
individual - Notice - Court hearing set,

1. The state hospital or public treatment facility must imneufately
accept and a private treatment facility may accept on 4 provisional
basis the application and the person admitted under section
25-03,1-25. The superintendent or director <hal) require an
immedtate examinatfon of the subject and, within twenty-four hours
after admissfon, shall efther release the person 1f we the
supertntendent or director finds that the subject does not meet the
amergency commitment standardss or file a petition if one has not
been filed with the magtstrete of the esunty Court of the person's
residences Or tuv the cownty of the court which directed {mmediate
custody under subsection 2 of section 25-03.1-25, giving notice to
the court and stating in detat) the circumstances and facts of the

case.

* NOTE: Section 25-03,1-26 was also amended by section 19 of Senate
8111 No. 2056, chapter 69,
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2. Upon receipt of the petition and notice of the emergency detention,
the magistrate shall set a date for a preliminary hearing to be
hetd no later than wmeventy—two howsst exclusive of wevkends or

f hotideysy seven days after detention unless the person has been
released as a person not requiring treatment, has voluntarily
! admitted himself for treatment, has requested or agreed to a
contfrivance, or unless extended by the magfstrate for good cause
| shown. The magfstrate shall appoint counsel 1f one tas not been
‘ retained by the respondent,

Teonw!Q-+-02T 3~

SECTION 20,  AMENDMENT,  Section 2%5-03.1-27 of the 1987 Supplement to
the North Uskota Century Code fs hereby amended and reenacted to read at SECTI
l follows: the North [
, follows:

25-03.1-27. Notice and statement of righus. 25-0°

1. Whenever any person 1is detatned for emergenty evaluation and
treatment purswant to under this chapter, the superintendent or 1
director shall cause both the patient and, if possible, a
responsfble member of ks the patient's immedfate family, a '
guardian, or a friend, {f any, to recelve: '

a. A copy of the petition which asserted that the individual fs a
person requiring treatment.

b. A written statement explaining that the individual will be :
examined by an expart examiner within twenty-four hours of Hi=
hospitaltzation, excluding Swmdeys =md holidays.

c. A written statement in simple terms explaining the rights of {
the individual to a preliminary hearing, to be present <t the

hearing, and to be represented by legal counsel, 11 hn the
Individual fs certified hy an expert examiner or examiners as a
person requiring treatment. ¢

d. A written statement {n simple terms explafning the rights of
the {ndividua) to a fuid court treatment hearing, to be present
at the hearing, to be represented by legal counsel, and the
right to an independent medical evaluation.

2. 1f the {ndividual {s wunable to read or understand the written
materials, every reasonable effort shall be made to explain them ¢o
kim in a language ke the individual understands, and a note of the
explanation and by whom made sheil must be entered (nto his the
patient record.

SECTION 21. AMENDMENT, Subsection 5 of section 25-03.1-30 of the 1987
Supplement to the North Dakota Century Code {s hereby amended and reenacted
to read as follows:

5. If, upon the dfscharge of a hospitalized patient: or the
termination of alternative treatment of an $ndividua) pursuent to
under this chapter, 1t f{s determined that the individual would 3.
benefit from the recefpt of further treatment, the hospital or
provider of alternatfve treatment shall offer him appropriate
treatment on a voluntary basfsy or shall aid him the individual to
obtain treatment from another source on a voluntary basis, With




CHAPTER 149 447

the individual's consent, the superintendent or dfrector shall
notify the appropriate community agencies or persons, or both, of
his the release and of the suggested release plan. Community
agencies fnclude regional mental health centers, state and local
counseling services, public and private assocfations whose function
{s to assist ¢he mentally {11y wicohottcr OF druy mddict chemfcally
dependent persons, and the individual's physician. The agencies
and persons notifled of the individual’s release shall report to
the state hospftal that fnitfa) contact with the fndividual has

been accomplished.

SECTION 22,  AMENOMENT. Section 25-03.1-34 of the 1987 Supplement to
the North Dakota Century Code !¢ hereby amended and reenscted to read as
follows:

25-03.1-34, Transfer of patients.

1. The superintendent or director of a treatment facility may
transfer, or author{ze the transfer of, an {nvoluntary patient from
one hospital to another hospital ar facility {f the superintendent
or director determines that it would be consistent with the medical
needs of the patfent to do so. In all such transfers, due
consideration shall be given to the relationship of the patient to
his family, legal gquardian, or friends, so as to mafntain
relationships and encourage. vi{sfts beneficfal to the patient.
Wheneyer any public or private institution Ylcensed by any state
for the care and treatment of ¢he mentally 3§11 or chemically
dependent persons shall by agreement with a parent, a brother, a
slster, a chfld of legal age, or guardian of any patient accept
such the patient for treatment, the superintendent or dfrector of
the treatment facility shall release the patient to seid Lthe
institution,

Upon recefpt of notice from an agency of the Unfted States that
facilities are avatlable for the care or treatment of  any
tndividua) heretofore ordered hospitalized pursusnt to under law in
any hospttal for care or treatment of the mentally 1) or
chemically dependent persons and sweh the individual {s eligtble
for care or treatment in a hospital or institution of such agencty,
the superintendent or director of the treatment facility may cause
tris the individusl's transfer to such agency of the Unifted States
for hospitalization. No person shatt may be transferred to any
agency of the Urited States {f he ke the person {s confined
pursuant to conviction of any felony or misdemeanor or +£ he the
person has been acquitted of the charge solely on the ground of
mental {1lness unless prior to trawsfer the court orfginally
ordering confinement of =muweh the person enters an order for such
transfer after appropriate motion and hearfng. Any person
transferred as provided 4m under this soctfon to an agency of the
Unfted States whait be 15 deemed to be hospitalized by such agency
pursuant to the original order of hospitalization.

No patient shal} may be transferred to another hospital or agency
without first notTfying the patient and the patient's Jegal
quardian, spouse, or next of kim, 1f known, or a chosen friend of
the patient and the court ordering hospitalfzation. The patfent
shatt must De given an opportunity to protest the transfer and to
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recelve a hearing on the wmerits of his protest. The patient's
objection to the transfer must be presented to the court where the
facility {s located or to a representative of the hospital or
faci)ity within five seven daysy exciuding weekends amd hotidays:
after the notice of transfer was received. If the objection 13
presented to a representative of the hospital or facility, e the

zgg{esentative shall transmit §t to the court forthwith. The court
shall set a hearing date which shall be within fourteen days of the
date of recefpt of the objection. If an objection has not been
filed or the patient consents to a transfer, the court may enter an

ex parte order authorfzing transfer,

SECTION 23.  AMENDMENT.  Section 2% 03.1-42 of the 1987 Suppiement to
the North Dakota Century Code {s hereby amended and reeracted to read as
follows:

25-03.1-42. Limitation of liability - Penalty for false petition.

1. A person acting in good fafth upon either actual knowledge or
ret{able information who makes the petitfon for hospitalizatfon of
another persen under this chapter fs not subject to clvi) or
criminal Mabtlity,

2, A physician, psychiatrist, c)inical psycholagist, mental health
professional, employee of a treatment facility, state's attorney,
or peace offifcer who 1in good falth exercises his professional
Judgment  in  fulfflling an obligation or discretionary
responsibility under this chapter 1{s not subject to civil or
criminal 1fabilfty for nts mct acting unless 1t can be shown that
it was done in a negligent manner,

3. A person who makes a petition for hospitalization of ancther person
without having good cause to believe that the other person {s
suffering from w mental 1{1lnessy wicohoidsms oOF drug eddictien
chemfca) dependency and as a result s )ikely to cause serfous harm
to himself or others, 1s guilty of a class A misdemeanor.

SECTION 24. AMENOMENT. Section 25-33.1-43 of the Nerth Dakota Century
Code 1s hereby amended and reenacted to read as follows:

25-03,1-43, Confidential records. All {nformation and records
obtained in the course of an investigation, evaluatfon, examination, or
treatment under this chapter and the presence or past presence of a patient
{n a treatment fac{lity shall be kept confidential and not as public records,
except as the requirements of a hearing under this chapter may necessitate a
different procedure. A1) informatien and records shwit be are available to
the court and shat} be disctosed, under regulations establ{shed by the stwte
department of health, may be discfosed enly to:

1. Physicians and providers of health, menta) health, or social and
welfare services fnvolved 4n caring for, treating, or
rehabi)itating the patfent to whom the patient has given written
consent to have information disclosed,

2. Individuals to whom the patient has given written consent to have
fnformation disclosed.
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Senate Judiciary Committee
Senator Jack Traynior, Chairman
Senate Blll 2219
January 24, 2001

Mister Chairman and Members of the Senate Judiclary Committee, for the record my
name Is Alex C. Schweltzer, the Superintendent of the North Dakota State Hospital.
| thank you for allowing me to ~ppear today to discuss some concerns the hospital

has with Senate Bill 2219.

| concur that an individual’s rights in mental health proceedings must be protected
to the greates! degree possible. Also, it seems to be an advantage for persons with
mental iliness or chemical dependency 1o nave their anxiety diminished because of
a shorter time period between being taken into custody and the preliminary hearing.
We must all work diligently to preserve the rights of citizens and to minimize their
anxlety during the commitment process. | believe that the North Dakota Stéte
Hospital accomplishes these goals in most situations.

But, let me point out that the compression of the time period between the filing
of a petition for commitment and the preliminary hearing also has some distinct

disadvantages as well.

In respect to the iImpact that the éhange in the time frames will have on treatment
facllities;

. The treatment facllity will have less time to gather collateral information
regarding the patient’s condition.
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. As such, it limits the time frame for the treatment facility in formulating a
treatment plan and discussing the plan with the patient, so they can make
informed declisions at the time of the hearing/or waiver signing.

. And, a compressed time frame makes it more difficult for the treatment
facllity to complete a comprehensive assessment and evaluation for the

court.

. In addition, the patient will have less time to stabilize prior to the court

hearing.

‘ These proposed changes in the time frames will also Impact the courts and law
enforcement officials;

. ‘The judge will have a compressed time frame to review the report when
making a very important decision about the respondent. In addition, the
compressed time frame gives less time for the states attorney and the
patient’s attorney io review the treatment facility’s report in order to give well
informed arguments during the court proceedings.

. And a compressed time frume for the court to make arrangements with
county sheriffs to transport the patient back for the preliminary hearing.

. And in many courts the judge travels from county to county and is only
present perhaps once per week in each county. Would this not impede the
judges flexibllity in scheduling of hearings?
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. If the patient arrives at the hospital on a Thursday, the preliminary hearing
would have to be held on Sunday. Will the courts be open on Sundays to
follow the statute? The seven day time period gives the court more
flexibility in scheduling the preliminary hearing around weekends.

The seven day period between the client arriving in the system and the preliminary
hearing has worked effectively for numerous years. Keep in mind that the current
statute provides for a hearing within or up to seven days after emergency detention.
Therefore, the hearing ran be held in less then seven days. This is often the case

as the time frame between the emergency detention and the preliminary hearing

varies from case to case.

) am very concerned about the rights of persons with mental iliness and chemical
dependency who are party to these proceedings. But, | do not believe we shodld
suddenly change the mental health commitment statute because of one isolated
case involving a treatment facllity that did not follow the statute. There are many
stakeholders that will be impacted by this change to the mental health commitment
statute; the consumers of services, their families, the judiciary, attorneys
representing clients, the law enforcement community, mental health professionals
and treatment facilities.

A change to the statute should not happen until a multi system discussion of al!
stakeholders takes place to ensure that the best possible plece of legislation is
passed. | urge the committee to recommend that the Mental Health Commitment
statute be studied during the legislative interim, to allow for more dialogue on this
very important subject. This wlil allow the State of North Dakota time to look at
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other states efforts to update and refine thelr commitment statutes.

In conclusion, | do not ecppose changes to the statute, as much as | oppose changes
to this very important piece of law without more careful study and consideration of

all parties involved.

Thank you for your kind indulgence and | would be happy to answer any questions

from the committee.




