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2001 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SB 2249
Senate Human Services Committee
Q Conference Committee

Hearing Date January 29, 2001

Tape Number Meter #

] 10.4

Committee Clerk Signature

Minutes:
The hearing was opened on SB 2249,

ROLF SLETTEN, Executive secretary and treasurer of ND State Board of lviedical Examiners,

introduced the bill. (Written testimony) SENATOR MATHERN: Why not include this under

number 3? MR. SLETTEN: They are not licensed.

BERT KNELL, President of the Board of Cosmetology, supports the bill, written testimony.

No opposition.

The hearing was closed on SB 2249,

SENATOR MATHERN moved a DO PASS. SENATOR FISCHER seconded it. Roll call vote

carried 6-0. SENATOR KILZER will carry the bill,
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. Roll Call Vote #: /

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO, 9 2. ‘f ?’

Senate HUMAN SERVICES Committee

D Subcommittee on
-or
Conference Committee

Legislative Council Amendment Number

Action Taken —D—-L Pw
Motion Made By A‘m- :J E Secondcd 2 4 - 4

Senators No Senators Yes
Senator Lee, Chairperson Senator Polovitz [
Senator Kilzer, Vice-Chairperson Senator Mathern P
Senator Erbele
Senator Fischer

Total (Yes) (0

Absent ')
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REPORT OF STANDING COMMITTEE (410) Module No: 8SH-18-1623

January 29, 2001 1:06 p.m. Carrier: Klizer
insert LC:. Title:.

REPORT OF STANDING COMMITTEE

. 8B 2249: Human Services Committee (Sen. Lee, Chairman) recommends DO PASS
(8 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2249 was placed on the

Eleventh order on the calendar.
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2001 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SB 2249
House Human Services Committee
Q Conference Committee

Hearing Dato February 13, 2001

Tape Number Side A Meter #
Tapo | X R00 to 1785

Tape | 1910 to 2060
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Minutes:

Chairman Price, Vice Chairman Devlin, Rep. Dosch, Rep. Galvin, Rep, Klein, Rep, Pollert,
Rep. Porter, Rep. Tieman, Rep. Weiler, Rep. Weisz, Rep. Cleary, Rep. Mctcalf, Rep. Niemeier,
Rep. Sandvig,

Chairman Price: Open the hearing on SB 2249,

Senator Kilzer: Presented the Bill. SB 2249 is a bill that I sponsored at the request of the Statc

Board of Medical Examiners. Skin care comes under the Board of Cosmetology and if you
violate something to do with skin care without a license, you will be prosecuted by the Board of
Cosmetology. There are seven or eight exemptions under the existing law. This bill would add

one more exemption to the people who do skin care so that they would not be subject to the

Board of Cosmetology. This bill states that people who work in physicians offices and clinics

would be exempt. For example, if | have someone in my office who removes stitches after
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House Human Services Committce
Bill/Resolution Number SB 2249
Hearing Date February 13, 2001

surgery and they don't have proper qualifications, they could be prosecuted if they are not
ticensed. So this Bill is brought in to take care of that.

Rep. Weiler: Can you give me an example in your office of someone that would tuke out
stitches?

Scnator Kilzer: Usually LPN's, sometimes technicians of one type or another,

Rep, Weiler: Give me an example of someone that is licensed to do that?

Senator Kilzer: In a typical medical office, it is just the physicians who are licensed in addition
to nurses that might be there,

Chairman Price: Are you saying that, unless we pass this bill, that anyone in a physicians office
that does some type of skin care is falling under the Board of Cosmetology right now?

Scnator Kilzer: The incident that Mr. Sutton will address is someone that was in that sitvation,
There is a possible liability of someone doing skin care without a license,

Rep. Galvin: I can’t envision a cosmetologist removing stitches, but it must have something to
do with removing or shaving the hair before the procedure, that’s what the bill would be about?
Senator Kilzer: That is probably a better example than what I gave.

Rep. Devlin: We had suggested merging the Board of Podiatrists with the State Medical Board,
and it didn’t meet with a lot of success. Do you have any thoughts on that?

Senator Kilzer: My thoughts on that is that we should have the numbers. We should have at
least 100 or 200 practitioners before we give licensing authority, because if they have to
discipline one of their members, they run out of funs and complete the process.

Chairman Price: We will stand at ease until Mr. Sletten gets here.

Chairman Price: The meeting will come to order and we will resume the hearing on SB 2249,
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House Human Services Commiltee
Bill/Resolution Number SB 2249
Hearing Date February 13, 2001

John Olson: North Dakota Board of Medical Examiners, 1 have passed out testimony that was

writton out by my boss, the Exccutive Director Rolf Sletten. The bill essentially does u very
simple thing. [t exempts the services provided under the supervision, control, and responsibility
of a North Dakota licensed physician from Cosmetology Practice Act. Currently Estheticians are
people who engage in the practice of skin care and they are regulated by the Board of
Cosmetology. The Board of Cosmetology’s attorneys advised the Board of Medical Examiners
that there were some people who were providing these kinds of services in a plastic surgeons
office that were in violation of the Cosmetology Act. As a result, this Bill was prepared to
exempt those people who assist physicians in Dermatologists otfices from the Cosmetology Act.
(See Rolf Sletten’s written testimony.)
Bert Knell: President, N.D. State Board of Cosmetology. (See support of SB 2249 in written
. testimony.) The board members voted to except this exemption,

Chairman Price: Close hearing on SB 2249,

COMMITTEE WORK:

Chairman Pyice: Would you like to take action on SB 22497
Rep. Metcalf: 1 will motion for a DO PASS.

Rep. Tieman: I will second.

Chairman Price: The clerk will take the roill for a DO PASS.
12 YEAS, 2 ABSENT

CARRIED BY REP. POLLERT
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Minutes:;

Chairman Price, Vice Chairman Devlin, Rep. Doscli, Rep. Galvin, Rep. Klein, Rep. Pollert,
Rep. Porter, Rep. Tieman, Rep. Weiler, Rep. Weisz, Rep. Cleary, Rep. Metcalf, Rep. Niemeier,
Rep. Sandvig

Cco EE WORK:

Chairman Price: We pulled SB 2249 back down here to hold until we decided on SB 2371. The
Board of Medical Examiners have proposed amendments to that bill. On the last line it will read
“licensed physician in a hospital or a medical clinic”. The first thing we need to do to re-address
this bill is that we have to vote to reconsider our options. If not, it will go back up to the floor as
is as a DO PASS. The concerns expressed by the cosmetologists with this bill which all came
after our hearing was that the persons owning or operating a spa would have licensed personnel
doing these procedures. 1 had asked Mr. Olson to prepare language that he felt would definitely

specify that the only exemptions are in a hospital or in the doctor’s office. Ialso expressed my
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House Human Services Committee
Bill/Resolution Number SB 2249
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concerns about the physician actually sceing the patient. Mr. Olson, would you like to address
that?

John Olson: I presented this year and it is the best we can do. We want to make it very clear that
we’re not talking about spas. Medical clinics and hospitals are pretty widely known terms and
should restrict those exemption to those practices where medical services are being rendered.
Chairman Prige; Committee, what would you like to do?

Vice Chairman Devlin: | would move that we reconsider action where SB 2249 received a DO

PASS in this committce,

Rep. Metealf: Second.
Chairman Price: All those in favor signify by saying Aye. We have 2249 in front of us what are
your wishes.

Vice Chairman Devlin: | will move the Medical Examiner’s amendment.

Rep. Metcalf: Second.
Chairman Price: Any discussion? Mr. Olson, do you feel that this will take carc of having these

services in a spa unless by a licensed cosmetologist or esthetician?

John Olson: I don’t know how more clear we can be.

Chairman Price: All those in favor of the amendments signify by saying Aye? Opposed? We
have an amended bill, what are your wishes?

Rep. Metcalf: 1 move a DO PASS on the amended bill.

Rep. Weiler: Second.

Chairman Price: Discussion?

Rep. Dosch: Have we addressed the concern of Rep. Porter that by doing this we are allowing a

licensed individual to do things in a medical office that they couldn’t do anywhere else?
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Chaijrman Price: No.

Rep. Porter: My concerns aro still there, That what we're saying it is not under the direct
supervision. We're saying that an untrained, unlicensed individual that is working in a medical
clinic for a physician can, by themselves, apply medical grade products to an unknowing patient.
If nothing ever happens, I think we have an unknowing patient situation being in a physician’s
office. We don’t allow it with nurses, and we don’t allow it with lab techs. | am going to
oppose the bill as it is written,

Chaitman Price: This bill came in front of us because, apparently, there was an unlicensed
person doing some sort of services they felt should require a license. Do you want the
physician’s office to have that legally or not?

Rep. Porter: We have a motion for a DO PASS as amended. Clerk will read the roll. The
motion failed.

Rep. Porter: I move a DO NOT PASS as amended.

Rep. Klein: Second

Rep. Porter: By defeating this bill it does not atfect the licensed practical nurse, the licensed
registered nurse, any licensed professional working inside that physician’s office. All it is
affecting is an untrained, unlicensed person, doing something in a physician’s office. It is the
right statement in public protection.

Chairman Price: We have a motion for a DO NOT PASS.

8 YES S5NO 1ABSENT

CARRIED BY VICE CHAIRMAN DEVLIN
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NORTH DAKOTA STATE
BOARD OF COSMETOLOGY

1102 S. WASHINGTON  SUITE 310
P.O. BOX 2177
BISMARCK, ND 58502
TELEPHONE {701) 224-9800

TESTIMONY OF BERT KNELL
ON
T 224

Mr. Chairman, members of the committee, I am Bert Knell, President
of the Board of Cosmetology. I am here today in support of Senate Bill
2249,

Senate Bill 2249 being introduced today will exempt North Dakota
licensed physicians in hiring a person in performing skin care or other
services under their supervision, control and responsibility.

' The board members voted to except this exemption.

(% Jtﬁﬁ'\ 6._,w

Bert Knell, President
ND State Board of Cosmetology




North Bahote State
Bourd of Medical Examiners

LYNETTE LEWIS

ROLF P. SLETTEN
Execulive Secratary and Treasurer Administrative Assistant

TO: SENATE HUMAN SERVICES COMMITTEE
FROM: ROLF P. SLETTEN, EXECUTIVE SECRETARY AND TREASURER
RE: SENATE BILL 2249
DATE: JANUARY 29, 2001
As is true of most if not all professions, the scope of practice of cosmetology is defined in
very broad terms (see Exhibit A).
More importantly, the code provides that the cosmetology board licenses stheticians.

Estheticians are defined (Exhibit A) as people who are licensed by that board “to engage in the

practice of skin care”.
The term skin care is extremely broad. Obviously, other people also engage in providing

skin care, eg., dermatologists and plastic surgeons provide skin care at a level that no esthetician

ever contemplated.

The hiStory of this bill is that an attorney representing the Board of Cosmetology wrote to

one or more plastic surgeons practicing in North Dakota and suggested that the doctor’s assistant
could be prosecuted criminally for practicing cosmetology without a license because that assistant
was providing skin care,

We then suggested to that attorney that when activities which might be described as

cosmetology or skin care are provided in a medical facility under the direction of a physician, the

services fall within the practice of medicine and should not be regulated by the Cosmetology

CITY CENTER PLAZA ¢ 418 E. BROADWAY AVE,, SUITE 12 » BISMARCK, NORTH DAKOTA 58501
PHONE (701) 320-6500 ¢ FAX (701) 328-6808




Board.
| . The Cosmetology Board agreed and provided us with a proposed amendment to their

practice act (Exhibit B).

This bill is an addition to the exemptions from the provisions of the Cosmetology Practice

Act. The other exemptions are included here at Exhibit C.




43-11-01. Definitions. In this chapter, unless the context or subject

matter thereof otherwise requires:
1. “Board” means the state board of cosmetology.

2l

12,

“Cosmetologx’ means any one or combination of practices generally
and usually heretofore and hereafler performed by and known as the

, occupation of beauty culturists or cosmeticians or cosmetologistsior

hairdressers, or of any other person holding him or herself out as
practicing cosmetology by whatever designation and within the
meaning of this chapter and in and upon whatever place or premises;
and in particular cosmetology is defined and includes, but otherwise
is not limited thereby, the following or any one or a combination of
practices: arranging, dressing, curling, waving, cleansing, cutting,
singéing, bleaching, coloring, or similar work, upon the hair of any
person by any means or with hands or mechanical or electrical

_apparatus or appliances, or by the use of cosmetic preparations,

an isel:ties tonics, lotions, crearas, or otherwise, massaging, cleans-
ing, 8 imufatinq. manipuiating, exercising, beautifying or similar
work on the scalp, face, neck, arnis, hands, bust or upper part of the

body, or manicuring the nails of any person,

8. “Cosmetology salon” includes that part of any building wherein the

occuﬁation of a cosmetologist is practiced.
“Esthetician” means a person who is licensed by the board to engage

in the practice of skin care. An esthetician does not include a
professional make-up artist trained in facial make-up application by

a cosmetics company.

*Skin care” means the use of cosmetic pre a;'élibns antise ties,
tonics, lotions, creams, or otherwise, massag%n ) cleax’nsing. stimu-
lating, manipulating, beautifying, or similar work on the scalp, face,
neck, arms, hands, bust, or upper part of the body of any person,
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DEC. 4.2000 5:00m  cIWETD MATURAL RE NO.5214 P 2

Fifty-sovonth
Legislative Asgembly
of North Dakota
Introduced by
Industry, Business, and Labor Committee
(At the request of the State Board of Medical Examiners)

A BILL for an Act to create and enact a new subgection to section 43-11.02 of the
North Dakota Contury Code, relating to an exemption from application of chapter
43.11 of the North Dakota Century Code.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new subsection to section 43-11-02 of the 1999 Supplement to
the North Dakota Century Code is creatad and enacted as follows:

7 Skin care provided under the supervision, control, and respousibility of a
e . physician in a hoapital, clinig, or phyaifxian'a offioe.

OE\Pobin \botda aadinn ieamlaro\ah. 0510 4ot




ExHIBIT A

43-11-03, Exemptiom from provisions of chapter. This chapter
does not apply to:

1. Se in case of emergency
2. Bervices provided by persons practicing cosmetology upon members
of their immediate families

3. Services by a person licensed by the state and working within the
standards and ethics of that pereon's profession, if that person does
not represent to the public that the person is a cosmetologist or

manicurist.
4. Semceo by nurses undertakers, and morticians lawfully engaged in
the performance of the usual and ordinary duties of their vocation,

scheduled meeting or any educational activities of any bona fide
association of licensed cosmetologists, from which the general public
is excluded. For purposes of this eubeection a “bona fide association
of eoamewlow; means any o lf ration whose constitution, by-
laws, or memberehip rules eatab sh within said organization a class
of mem consisting of licensed cosmetol

€. Servieea ded by retailers or their aalu personnel trained in the
demonatraﬁon ofcoume o ap ce on the cosmetics are appliod

dhpou e applica t are diccarded each

cqltemer demonst:ation. The board may adopt ‘rules to ensure
sanitary conditions for services provided under exemption,
7. Services provided in a lice hoapital or a nursing home by a
pencn practicing coemetology ona volunteer basis without compen.
sation or by o nurse's assistant.

.5. Educauonal activities conducted in connect!.u with any rem:Iarly




