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2001 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SB 2289

Senate Transportation Committec

Q Conference Committee

Hearing Date 2-2-01;2-8-01

Tape Number Side A Side B Meter » .
2 X 15.7-30.6
2-8-01 1 X 22.6-27.3

Committee Clerk Signature 4

Minutes:SB 2289 relates to parking spaces for mobility-impaired individuals; and to provide a
penalty.

Layton Freborg: ( District 8; Supports) See attached. States that the Federal Act requires biue
lines and the State requires a sign for each space. What I want is a fine for the infraction of not
putting up the signs.

Cal Swanson: ( Desmond, ND; Supports) States that if there is no sign, the blue curb is often
covered with snow so able bodies park there. If you don’t put up a sign, there should be 4 fine.
Senator Stenehjem: Who gives the “official notification” as stated in proposed bill?

Senator Espegard: Law enforcement officers shall enforce this.

Hearing closed.

Commiitee reopened on SB 2289 1.

Senator O’Connell: The fine's too high,

Senator Stenehjem: It doesn’t mandate a $500 fine.
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Senate Transportation Committee

Bill/Resolution Number 882289
. Hearing Date Swtwg @

Senator Espegard moves to Do Pass. Seconded by Senator Trenbeath. Roll call taken. 4-2-0.

Carrier is Senator Stenehjem,

‘Committee closed.




Date: ‘2/ 8

Roll Call Vote #:

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES

Senate Transportation Committee

| Subcommittee on
or
Conference Committee

Legislative Council Amendment Number

Action Taken L/)() P@A@

Motion Made By Seconded —
__QWLC‘__ By [V zenbea~tin

Senators Yes | No Senators
\|| Senator Stenehjem, Chairman Senator Bercier b

Y[l Senator Espegard
Senator Mutch B

X
. Senator Trenbeath, Vice-Chair X Senator O’Connell 5§
X

Total (Yes) g’

v

Absent (T)

Floor Assignment ‘ A

If the vote is on an amendment, briefly indicate intent;
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REPORT OF STANDING COMMITTEE (410) Module No: SR-24-2887
Carrier: Stenehjem

February 9, 2001 1:46 p.m.
Insert LC:. Title:.

REPORT OF STANDING COMMITTEE

. SB 2289: Transportation Committee (Sen. Stenehjem, Chairman) recommends DO PASS
(4 YEAS, 2NAYS, 0 ABSENT AND NOT VOTING). SB 2289 was placed on the

Eleventh order on the calendar.

(2) DESK, (3) COMM Page No. 1 8R-24-2887
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2001 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SB 2289
House Transportation Committee

Q Conference Committee

Hearing Date March 2, 2001

Tape Number Meter #

398

\
Committee Clerk Signature %/// . ¢
& 4

Minutes: Rep. Pollert - Vice Chairman opened the hearing on SB 2289: A BILL for an Act to
create and enact a new subsection to section 39-01-15 of the North Dakota Century Code,
relating to parking spaces for mobility-impaired individuals; and to provide a penalty.

Sen . Freborg: I am Layton Freborg, State Senator from District 8. SB 2289 changes nothing in
law. It doesn’t change the requirements for handicap parking, First, requirements for handicap
parking is a federal law. The federal government requires parking spaces and the state law kicks
in. The spaces must be indicated by blue paint at each reserved space and each space must be
indicated by an official sign, The sign say that the fine (violation) is $100. There is no penalty for
not putting up the sign.

Rep, Jensen: (592) Why do we not have a penalty?

Sen Freborg: Because they can't force them to put the sign up. If you look it up you will see that

it is an infraction and only after 60 days notice -- that is afier they have been given the warning
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Bill/Resolution Number SB 2289
Hearing Date March 2, 2001

they have 60 days to comply. The biggest problem, especially in rural areas is that they use the
blue paint and don’t put the sign up.

Rep. Thoreson; ( 693 ) Do they have to have the blue paint in a gravel parking lot also?

Sen. Freborg. No -- everyone does not have to have a parking space. The federal law says that
one must be readily achieveable or otherwise everyone else must provide one or more.
Remember that North Dakota does not require you to have a parking“;pace. The federal law
does. We require the signs if you have the space but their is not space. If you don’t put the signs
up there is no penalty.

Kell Swanson: [ am from Esmond, I am here to support SB 2289, There are businesses here that
refuse to put up the signs. They have only the blue paint painted on the pavement. In the winter it
is covered., If there were signs it would more readily identify these areas which should be
reserved for the handicapped. We feel that first the spaces should be, then the signs and the
penalty. I ask that you give this a do pass. It is important.

Rep. Thorpe: ( 1086 ) Why is this drafted like this --? A private entity ?

Kell Swanson; 1 think what they are talking about are private businesses.

Sen Freborg: Yes, it is definitely private businesses. Under the federal law all you need is the
blue lines. If you are a small business and have a parking place within 7 paces from the front
door you are not required to have a handicapped parking spot. The private entity does refer to a
private business.

Rep. Thorpe: (1233 ) My question was whether this suftices, It is a little confusing because if it

is public business owned by a individual.

. IR R b AL
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Rep. Hawken: (1278 ) So what we are doing here is that it would be $100 fine for a business

that did not post a sign?

Sen. Freborg: No -- its an infraction. [ believe that is up to $500,

Rep. Price: ( 1418 ) The last time we put in a penalty for parking in a handicapped space the
judges weren’t applying the fine that made it worth the while for enforcement people -- because
the infraction is a wide open amount they can set it -- maybe we have set a specific amount like
had to do on the phones?

Sen. Freborg: You mean so that the infraction that -- I would not be opposed to that, Law
enforcement needs something to use as a lever because there is not penalty.

Rep. Price; (1501 ) Ithink we need to look a something to make people stop parking,

7 (unidentified voice ) Excuse me but I think the cost of a sign is $18 according to the DOT,
Darrell Farland, 1 am testifying today as a private citizen, ! have copies of this section of the law,
(‘a copy of his handout is attached ), [ am happy some body brought this bill because they
recognize that this isn’t a handicapped bill - it is about the mobility impaired. Over the years we
have tried several things, At one time we called it a fine and because judge --well then we called
it a fee. My question on this particular amendment is who is going to enforce it? It is a constant
problem with law enforcement is that if you can’t see the blue paint -- or -- there is no sign - if’
you look at section 9, it says it must be marked with blue paint and signs. If it's not there, the
altorney says sorry it is not appropriately marked. We some how need to get them to put their
paint down and their sign but to do it in the manner preseribed by our DOT, the federal law, and

our own state law. I am also going to suggest that you put both ‘public’ or *private’, Keith (Kiser
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- from the DOT in the audience ) I don’t know how many parking permits we are up to now --
(answer - 40,000 ).

Rep. Mahoney: (2376 ) How many spaces are required? In North Dakota are some businesses
providing more spaces than required?

Darrell Farland: Only if they are a medical facility and that makes sense. But if it like here at the

capital they meet the requirements. There is a formula to go by but I don’t have it here right now.

Rep, Mahoney: (2473 ) What I am looking at - say grocery stores-- down in south Bismarck,
they have a lot of spaces -- I am wondering how many of those are required and how many of
those are voluntary.

Rep. Mahoney: (2510) Where there are more marked and signed places and those businesses
are required with a penalty to put up these spaces -- it may have an adverse effect of less spaces
in some areas -- if they are threatened with a violation if the marking isn’t keep up?

Darrell Farland: If you look at section 9 --

Rep. Mahoney: (2584 ) I know understand that -- [ have seen there are spaces that aren’t
compliance «- you couldn’t enforce them because they don’t have sign ~- they are left open
nonetheless but they may disappear rather than put a sign,

Dartell Farland: What you are saying is that many places are going to provide the minimum-- |
say there a lot of them are doing that now.

Rep, Mahoney: (2768 ) Have you seen any improvement since we put that $100 penalty notice
on the signs?

Darrell Farland: No -- who'’s going to enforce that,
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Rep. Mahoney: Did the availability of spaces improve after we put that $100 notice on signs?
Kell Swanson: I realize that I have talked to only one county sheriff, but that sheriff readily
admits -- if the signs are up and there is a law that could cause a penalty, he would enforce that.
Sen. Freborg: Just for the committees information - - I am doing this from memory but according
to ADA -- If you have 2 spots, one spot has to be handicap - I believe it is if you have 25 - - it is
one spot and from there on up it is one for each additional 25 -- I know that is not 100% accurate
because that is not what it says but it works out that way. So, if you have two spots-- one has to
be handicap.
Rep. Pollert - Vice Chairman: (3066 ) There was no one appearing to testify as opposed to SB

2289. There were no others wishing to testify. Rep. Pollert closed the hearing on further

testimony.
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House Transportation Committee
(3 Conference Committee

Hearing Date March 15, 2001

Tape Number Side A Side B Meter #
3 X 501
<>
Committee Clerk Signature c ”

Minutes:Rep. Weisz - Chairman opened the discussions for action SB 2289.

Rep, Mahoney: (485 )1 would like to move that on page 1, line 7 replace “ £ Private” with and

“ An”, And page 1, line 8 remove the word “ private”.
pag p

Rep. Thoteson: (501 ) I second the motion.

Motion carried on a voice vote,

Rep. Hawken: (974 ) I move a ‘Do Pass as Amended’ for SB 2289.
Rep. Kelsch: I second the motion.

On a roll call vote, motion carried. 11 yeas 2 nays 0 absent,

Rep. Kelsch was designated to carry SB 2289 on the floor. ( 1165 )




10720.0101
Title.0200

HOUSE AMENDMENTS TO SB 2289
Page 1, line 7, replace "A private” with "An"

Page 1, line 8, remove "private”

Renumber accordingly

L A S e b

Adopted by the Transportation Commitiee \}
March 15, 2001

HOUSE HTRN

Page No. 1

3-16-01
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Roll Call Vote #:

2001 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. § /3 27,37

House Transportation Committee

Subcommittee on
or
j Conference Committee

Legislative Council Amendment Number

Action Taken Dy QLMLH.Q_MM__
Motion Made By . “Amﬁ/w Seconded Bymé .

Representatives Yes | No Representatives Yes | No
Robin Weisz - Chairman L~ | Howsrd Grumbo Vv

h

Chet Pollert - Vice Chairman John Mahoney vV
Al Carlson L~ | Arlo E. Schmidt V)
Mark A. Dosch Elwood Thorpe [
Kathy Hawken

Roxanne Jensen

RaeAnn G. Kelsch
Clara Sue Price
Dan Ruby

Laurel Thoreson

NSNS I s

A—

Totel  (Yes) )/ _No 3}

Absent /

Floor Assignment ﬁ‘f" ) W_

9 If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: HR-46-5889

March 16, 2001 1:49 p.m. Carrier: R. Kelsch
Insert LC: 10720.0101 Title: .0200

' REPORT OF STANDING COMMITTEE

SB 2289: Transportation  Committee  (Hep. Weisz, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(11 YEAS, 2 NAYS, 1 ABSENT AND NOT VOTING). SB 2289 was placed on the Sixth

order on the calendar.

Page 1, line 7, replace "A private” with "An”
Page 1, line 8, remove "private”

Renumber accordingly

(2) DESK, (3) COMM Page No. 1 HR.48-6889
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9. Whenever any public or private entity designates parking spaces for
use by motor vehicles operated by mobility-impaired persons, those
reserved spaces must comply with the requirements of the Ameri-
cans with Disabilities Accessibility Guidelines for Buildings and
Facilities as contained in the appendix to title 28, Code of ederal
Regulations, part 36 (28 CFR 36] and must be indicated by blue
paint on the curb or edge of the paved portion of the street or parking
lot adjacent to the space. In addition to blue paint, each reserved
space must be indicated by an official sign approved by the director
bearing the internationally accepted symbol of access for the mobil-
ity impaired. The sign must indicate that unauthorized use of the
space is a nonmoving violation for which a fee of one hundred dollars
must be imposed. For particular events, a public or a private entity
may reserve additional parking spaces for use by motor vehicles
operated by mobility-impaired persons. In that case, each tempo-
rarily reserved space must be indicated by a sign or other suitable
means. A sign indicating that a space is reserved for the mnbility
impaired and blue paint on the curb or edge of the paved portion of
the street or parking lot adjacent to the space, unless the space ir a
temporary mobility-impaired parking space, is sufficient basis for
the enforcement of this section. A law enforcement officer shall
enforce this section in any parking lot or parking facxlity, whether
publicly or privately owned.
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[ 1. l PURPOSE.

Ths docnery sets quidelines Jor wxessibiily (o
places of puble accominlaton art comunerclal
Jactitis by nduddials with disablities. These
guidelines are (o be applied durtng the design,
construction. arxt allevation of such bulldings
and Jaclities (o (he extent required by r ,
tions (ssued by Federal agercies, inchuding the
Department of Justice, under the Americans
with Disablues Act of 1990,

The lechnical spe-*fications 4.2 through 4.5, of
these guldelinas are the same as those of the
American Natimal Sundard institute's docu:
ment Al17.2 1980, except as noted i this text
by italics. Howeuver, sections 4.1.1 through 4,1.7
and sections & through 10 are different from
ANSI A117.1 tn thet entirety arud are priiled n
standard type,

The Wustrations arxl text of ANSIA117.1 are
reproduced with ton from the American
Natlord Standards institute, Copies uf the
standard may be purchased from the American
Natiorud Standards Insttbute at 1430 Broadway,
New York, New York 10018,

Table ]
Graphic Cunventions

28 CFR Ch. | (7-1-00 Edition)

s v ———

[2.] aENERAL.

- —— B Tt T TR

2.1 Provisions for Adulte. 7w specifiu
tunis 1 these guiletvws are ased upen seidl
dimeruions anvl antlvopomelrs.

2.3* Equivalent Facilitation. nepartives
Jrom particular technical andd scoping requie
ments qf this guideline by the use of other
desgns arud techviologies are perm'tled where
the alternaitue designs and techrologles used
wil rovide substantially equivalent or grealer
access o ard usabiitty of the facllly

— e v B = T TP IR

3.} MISCELLANEOUS
7 INSTRUCTIONS AND
DEFINITIONS.

3.1 Grapiic Conventions. Graphic
conventions are shown tn Table |. Dimensions
that are not marked munimum or maximaum are
absolute, unless otherwise indicated in the text
oF captions.

Description

LEL LT TIT LR L

Typical dimension line showing U.S. customary units
(Irv inchves) abave the line and Sl units (in millimeters)
betow

Dimensions for short distances Indicated on
extended line

Dimension line showing alternmte dimensions
required

Direction of approach
Madimum

Minimum

Boundary cf <lear floor area
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4.0 Acocseible Eiements and Spaces: Scops and Technical Raquirements

4.| ACCESSIBLE ELEMENTS
—- AND S8PACES: SCOPE AND
TECHNICAL
REQUIREMENTS,

4.1 Minimum Requiremeonts

4.1.1° Application,

{1) General. Al urcas of newly designed or
newly constructed bulldings arul fuclitics
requiied to be accensible by 4.1.2 and 4.1.3
and altered portions of exisling bulldings and
factlities required to be ke by 4.1.6 shall
comply with these guidelines, 4.1 through 4.25,
unjess otherwise provided in this section or as
modified in a special application section.

{2) Application Based on Bulding Use.
Special application sections 5 through 10
provide additional requirements for restavrants
and cafeterias, medical care (acUstics, business
and mercantile, iibraries, accessibie transient

, and transportation facilities. When a
butlding or facility contains more than one use
covered by a special application section, each
ﬁlon shall comply with the requirements for

{ use,

(3)* Arcas Used Only by Employees as Work
Areas, Areas that are used only as work arcas
shall be designed and constructed so that
individuals with disabllities can approach,
enter, and exdt the areas, These guidelines do
not require that any arcas uscd only as work
arcas be consiructed (o permit mancuvertng
within the work area or be constructed or
equipped (Le., with racks or shelves) Lo be
acceasible.

(4} Temporery Structures. These guldelinea
cover temporary buildings or factlitier. as well
as permanent facilities. Temporary bulldings
and facilitics are not of permanent consiruction
but are extensively used or are essential or
public use for a period of Uime. Examples of
temporary butkiings or facilitics covered by
these guidelines include, but are not limited to:
reviewing stands, temporary clasarooms,
bicacher arces, exhibit areas, temporary bank-
Ing Iacilities, temporary health screening
services, or temporary safe pedestrian passage-
ways around a construction site. Structures,

e

sites and equipment directly assoctaled with
the actual processes of conatruction, such as
scallolding. hridging. muterials hoisls, or
construction trallers ure not included.

(5) General Exceplions

(a) In new construction, a person or entity
is nod required 10 meet fully the requirements
of these guldelines where Lhat person or ¢itily
can demonairate thal #t ts stuclurally imprac:
ticable to do w0, Full compliance will be consid:
exed structurally impracticable only in those
rare circumsiances when the unique character:
istica of terrain prevent the icorporation of
scceaaibity features. If full compltance with
the requirements of these guidelines is struc-
turally impracticable, a person oy entity shall
comp{y with the requirements to the extent it ts
nol structurally tmpracticable. Any portion of
the bullding or facility which can be made
accessibic shall comply to the extent thai it s
not atructurally timpracticable.

(b) Accessibllity Ls not required to (1) obser-
vation galieries used primarily for security
purposes; of () in non-occuplable spaces
accessed only by ladders, catwalks, craw)
spaces, very Narrow passageways, or freight
{non-passenger) elevators, and frequented only
try service pirsannel for repatr purposes; such
spaces inclide, but are not ltmited to, ele ator
pits, eleva'or penthouses, piping or equipment
catwalks,

4.1.3 Acceasible Bites and Exterior
Facilities: New Construction. An acces-
sible site shall meet the following mintmum
requirements:

(1) At Jeast one accesaible route complying
with 4.3 shall be provided within the boundary
of the site from public transportation stops,
accessible parking spaces, passenger loading
zones if provided, and public streets or side-
walks, (0 an accesaible bullding entrance.

(2} At least one accessible route complying
with 4.3 shall connect accessibic bulldings,
accessible facilities, accessibie elements, and
accessible spaces that are on the same site.

(3) All objects that protrude from surfaces
or posta Into circutation paths shall comply
with 4.4.
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4.1.2 Acsaseible Bites and Bxtarier Facliition: Now Cov. struction

sor——

{4 Ground surfaces along acceseibl: routes
uul in accessibic spaces shall comply with 4.9
{5} () If parking spaces sre pivvided for o<V
by mﬁm«m&-‘. :r'botb. u;n

ance with the table below. Spaces requived by
the table need not be provided in the particular
lol. They may be provided (n 8 different location

Regquired
Totsl Parking Minimium Number
v Lat of Accalble Bpaces
1 to 26 )|
26 to 850 2
61 to 75 3
76 to 100 4
101 fo 150 5
i181 to 200 6
201 o 300 7
30) to 400 8
401 to 500 9
501 to 1000 2 percent of tolal
1001 and over 20 plus 1 for each
100 over 1000
Except as provided in (b}, access alsles adjacent

shall be 60 in (1525 mm)

:
s

um
(b} One tn every cight acceasible spaces, but
00! legs thun one, shall be served by an access
atsle 96 in (2440 mm} wide minknum and shall
be designated “van accessible® as required by
4.6.4. The vertical clearance at such spaces
shall comply with 4.€.5. All such spaces may
be grouped on one level of a parking structure,

spaces in ca\fomme with "Universal Parking
Design” (sce appendix A4.6.3) is permitted.

(c) U pasacnger loading zones are provided,
then at least one r loading zone shall
comply with 4.6.8.

(d) At facilitses providing medical care and
other services for persons with mobility tmpair-
ments, parking spaces complying with 4.6 shall

e~ o oy it -

be provided in accordance (vith 4.1.2(6(a)
excepl an follows:

(y Outpatient unite and (actlitics: (0
percent of the lotal number of parking spaces
rvl:‘ldcd ol Ing esch such outpatiemt unit or
acility:

(1) Units and faciifiies that specialize in
(realment or services for persona with mobility
impatrments: 20 percent of the tolal number of
parking spaces provided serving each such unit
or factlity.

{e)*Valet parking: Valet parking (aclstics
shall provide 3 passenger loading zone comply-
Ing with 4.6.6 located on sn socesaibk route to
the entrance of the laclity. Paragraphs 6lal,
5{h). and 5(d) of this section do not apply to
valet parking fuctliiies.

{6) if tollet facilitics are provided un a siie,
then each such publi or common use tollet
facility shall comply with 4.22, If bathing
facilities are provided on a site, then each such
public or conw.aon use bathing factitty shall
comply with 4,23,

For aingle user poriable tollet ¢r bathing units
clustered at a single location, it least 53% bt
no less than one todel unit or bathing unit
com with 4,22 or 4.23 shall be Installed
at eachs cluster whenever typical inaccesatble
unfts are provided, Accesaible untts shall be
tdentified by the Inlemational Symbol of
Accesaibility,

EXCEPTION: Poitable tollet units at construc.
tion sites used exclusively by construction
personnel are ot required to comply with
4,1,2(6).

(7) Bullding Signage. Signs which d te
permanent rooms and spaces shall comply with
4.30.1, 4.20.4. 4.30.5 and 4.30.8, Other signs
which pravide direction to, ot information
about, funciional spaces of the butlding shall
comply with 4.30.1, 4.30.2, 4.30.3, and 4.30.5,
Elements and spaces of accessible facilities
which shall be identiuled by the International
Symbol of Accessibility and which shall comply
with 4.30.7 wre:

(a) Parking spacea designated as reserved
for individuzls with disabliiities;
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Fig. 8 (o)
Exampie of Prote-tion around Wall-Mounted Oljects and Measurements of Clear Widths

Fg. 8
Protruding Objects (Conlinued)

shall be beveled with a slope no greater than
112 (see Fig. 7(d)). Changes in level greater than
1/2 tn (13 man) shall be accomplished by
ineans of ¥ ramp that complies with 4.7 or 4.8,

4.8.3° Carpet, If carpet or carpet tile ts used
on a ground or floor surface, then & shall be
securely atlached; have a firm cushion, pad, or
backing, or no cushion or pad; and have a level
loop, textured loop, levet cut plle, or level nut/
uncut pfle texture, The maxknum pile thick:
ness shall be 1/2 tn (13 mm) (s2c Fig. 8(0).
Exposcd edges of carpit shall be fastened to
Noor surfacea and have trim along the entire

of the exposed cdge Carpet edge (rim

comply with 4,5.2,

4.8.4 Cratings, If gratings are jocated in
walking surfaces, then they shall have spaces
no greater than 1/ in (13 mun) wide tn,one
direction (see Fig. 8{g/]. If gratings have cion-
gated openings, then they shall by placed so
{hat the long dimension s perpendicular to the
dominant direction of ravel (see Fig, 8rhil,

4.6 Parking und Passcager Loading
Zéies,

@:f’lﬁlnum Number, Parktng spaces

required (o be accessible by 4.1 shall comply
with 4.6.2 through 4.6.5. Passenger loading
zones required to be accessile by 4.1 shall

comply with 4.6.5 and 4.6.6.
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4.6 Puking and Pessenger Loading Zonce 4.7 Cwt
4.€,3 Location. Acessible parkyyy spaces —
servbyg a past!cular buliding shall be located
! on the ahories! acccssible mule of Lravel fram ScCosbh
ajjacend parkrig Lo an accesalbile entrance In
N} cwkwjadum thal do nol scrve a pankular o=
- 2 uilding, arcessible parking shall be located vn
2 2R the shortest nccensible route of travel o an
l accessible estrian entrance of the parky
----- - facllily. In buddings with multiple acoessible
t entrances with adjacen parking. accessthile
t :" parking spaces shall be dispersed and oated
closesl lo the arcessible entrunces.
Fig 8
4.6.3" Pariing 8paces. Accessihie purking
Carpet Plle Thickness apaces shail be al lcp:al 96 11 (2440 nunj wide
Parking access alulen shull be part of an acces
sible roule to the bulding or fuctlity entrarce
and shall comply vith 4.3. Two acvessihle
pariing spaces may share & CoOMInen access
uisle (sce Fig, 01 Parked vehicle overhangs
t.sﬁ'ﬁ‘!‘!_ﬁ‘_‘!"ﬁ“"" shall not reduce the clear width of an ucces- ——
traifie sible route. Purktng spaces and access alsles
' 1/2 max shall be level with surface slopes not exceediry . swfac.
*Ye 1:50 (2% 1 all directions. , drecty
| I !
o W 8 B 4.0.4° Bignage, Accessibic,parking spaces ' 4.7C
shall be designated as reserved by a sign
! showing the symbo! of accessibility (sce 4.30.7). 4.7.1
) , . Spaces complytng wih 4.1.2(5)(b) shall have an 4.7 sh
i v additional sign “Van-Accessible” mounied below route
the symbol of accessibtlity. Such signs shall be
Fig. 8 (g) located so they cannol be obscured by a vehicle 4.7.2
Gratings parked in the space. comp!
an she
4.0.8° Vertical Clearance. Provide miu watks
mum vertical tlearance of 114 (2895 nyn) at of abr
accessble passenger loading zones and along gutter
al least one vehicle access route o such areas the cu
- fong dimansion Jrom site enirance(s) and exti{s). At parking esceer
/ rpendicular to spaces complytng with 4.1. 2(5/(b), provide
mintmum verticl clearance of 98 tn (2490 mun £.7.3
ut the parking space and alorg al leas( one famnp
veh'le access route Lo such spaces from site flared
entrance(s) and exil(s),
4.7.4
4.0.6 Passengor Loading Zones. Passenger comp.
loading zones shall provide an access aisle at
least 60 in (1525 mm) wide and 20 0t (240 & 4.7.8
{6100 mmj long adjacent and paralel (o the s loc:
vehicle pull-up space {see Fig. 10). Hf there ase the
Fg. 8.0 curbs between the access alsle and the vehic'e ratls «
. pull-up space, then 2 curb ramp complying maxi
Grating Orlentation with 4.7 shall be provided. Vehidle standing Fig. )
spaces and access alsies shall be kevel with
- - -} 26
25
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Fig. 9
Dimensions of Parking Spaces

swface slopes not exceeding 1:50 (2% i all
dtrections,

4.7 Curb Ramps.

4.7.1 Location. Curt remps complylig with
4.7 shall be provided wherever an sccesaibic
roufe crosses a curt).

4.7.2 Blope. Slopes of curh rurnps shall
comply with 4.8.2, The slope sh be rueasured
as shown In Fig. 1), Transkions from ramps W
walks, gutters, or streets shall be lush and free
of abrupt changus. Maxtmuurn slopes of adfointrg
putters, road swface mmediately adfacent W
the curb ramp, or acoessure route shall not
esveed .20,

4.7.3 Wldth, The mintinum width of a curh
ramp shall be 36 in (915 mm), exclustve of
Nared sides.

4.7.4 Surface, Surfaces of curb ramps shall
comgply with 4.5,

4.7.8 Sides of Curd Rarups. if a curb ramp
is located where podesirians must walk acruss
the ramp. or where U (s no{ protected by hand-
ralls or guardrads, it shall have flared sides; the
maxcmum slope of the flare shall be 1:10 {see
Fig. 12(all. Curb ramps with returned curbs

24

auy be uased where pedestrians would not
nonmally walk across thie remp (sce Fig 1211)

4.7.0 Bullt-up Curd Rampe, Buii-up curd
rumps shall te located aa that they do not
project indo vehicular traffic lanes (sce Fig 1)

4.7.7 Detectable Warninge. A curb ranp
shalf have & drieciable waming complying with
4 29 2. The detectable waming shall exterut Lhe
full width and depth of the cort ramp.

4.7.39 Obetrustions. Curb ramnpa shall be
located or prolecied (o prevent (helr obstivc:
tion by parked v2hicies.

4.7.9 Location at Marked C ..
Curh rnps 9t marked crossings shall bhe
wholly contained within the markings. exclud.
Ing any flarcd stdes (sce Fig. 15}

4.7.10 Dlagonal Curb Ramps. I diagonal
{or cutner type) curb ramps have retumed
cuiLs or other well-defined edges, such edges
shall be puraliel to the direction of pedestrian
Now. The boltom of diagonal curb ramps shall
have 48 by (1220 qum) mdnimum clear space i
shown in Fig. §5(c) and (d). i diagonal curb
ramps are provided at marked crossuigs, the
48 In {1220 mm) clear spacc shall be within the
warkings (see Fig. 16(c) and (d). if diagena)
curb ramps have {lared sides, they shall also
have at Jeast a 24 1n (610 mm) long segment

of straight curty located on cach side of the
curh ramp and within the marked crossing
{sce Fig. 15(c)).
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pointed out that reaponstbility for “historic  areas from the linth assigned Lo the Depart-
und cultural preservation” functions appro- ments of Education und Housing and Urban
priately holongs with the Department of In-  Developmont, respoctively, and has added a
terior rather than the Department of Edu- new paragraph (o) Lo §36.180, which provides
W Organiza- cation. Tho Department of Justice also that the Departmont of Justice may ansign
jurtndiotion, agrens with the Department of Education responsibility for compononts of 8tate or
okl or single that ""muscums’ moro appropriately should local governments thal exercise responsibil-

s dujogated to the Department of Interior,  itles, regulate, or administer services, pro-

nahi "
in {’h‘:'.';ﬁu'.‘ LA and that '‘preschool and dayocare programs'  grams, or activities relating Lo functions not
Furthor, the more appropriateiy should be assigned to the  assigned o speeific doslgnated agoncles by
# subject to : Departmont of Hoalth and Human Services, paragraph (b) of thins soction to other appro-
WRanization, rather than W the Department of Education. priate agenofes. The Department belioves
¢ division of The final rule reflects thess deciajons, that this approach will provide more floxi.
v individua) The Department of Comimerce opposed ta  bility In dotermining the appropriate agency
Hating as the designaled agency for “com- for investigation of complaints involving

1ty unreal-
y ' morey and industry, including general eco-  those components of State and local govorn-

nomic development, banking and finance, maeants not specifigally addressed by the list-

lugation con.

orgplaint:ozr comsumor protection, lusurance, and small  ings in paragraph (h). As provided §n §§35.170

disabiiity by | husiness®, The Department of Commerce and 35.171, complaints filed with the Depart-

1V deslgnatay citod ite Jack of a substantind existing 8ec-  ment of Justice will be reforred to tho appro-

Agoncioes cug- l tion 504 enforcement program and experience  priate agoncy.

of Fedora) fi. { with many of the specific functions to be del- Beveral commenters proposed a strolger
' agated. Tho Department of Justice accedes pole for the Department of Justice, espe-

He for inves.
- part. These 10 the Department of Oommerce's position,  cially with rospect to the receipt and assign.
! and has assigned itself as the designated ment of complaints, and the overall moni-

Iy have the 3

o staffs, the ; agency for these funotions. toring of the effoctiveness of the enforce-

nvestigations &' ! In response to & comment from the Depart-  ment activities of Federal agencies. As dis-
i ment of Health and Human 8orvices, the reg-  cusged ahbove, §§35.170 and 35171 have been

ad yet clear \ o
i#8 division of % ulation's category of “medical and nursing  pevised to provide for referral of complaints

t
onally rather : schools™ has been olarified Lo read “8ohools  yy ¢he Department of Justice to sppropriate
iame dosigua- c of medicine, dentistry, nursing, and other gnforcement agoncies. Also, language has
(rogardless of heaith-related fields™. Also in response t0 8 paen added to §356.190(a) of the final regula-
iponsibilities, commient from the Departmont of Hoalth and 4165 gating that the Assistant Attorney
ORTRIME, Human Bervices, "correctional institutions”  engra) shall provide policy guidance and in-
o8 fa)) have baen spooifically added to the public  yorpreations to designated sgenoles to en-
ont of safely and administration of justice func-  gupg yhe conststent and effective implemen-
tions asslgned to the Departiment of Justice.  ¢a¢50n of Lhis part. .
The regulation also assigns the Depart- ‘

ment of Justice as the designated agency re- PART 36—NONDISCRIMINATIONM

will be {rvoy- i

¥ most cloge-

rotsed by the sponsible for all State and local government

18t ~¢;mcg tho i) functions not assigned to other designated ON THE BASIS OF DISABILITY BY
mpie, a com- ' agenoies. The Department of Justice, ‘}ndler PUBLIC ACCOMMODATIONS
toard, wher an agresment with the Department of the

tity, wiﬁell)g Treasury, continues to recejve and coovdi- AND IN COMMERCIAL FACILITIES
mt. of Health nate the lnvestigation of complaints filed

under the Revenue 8haring Act. This entitle- Subpart A—-General

tnted agenocy
ng to the pro-
[ the board is
lepartment of
Ahich the De-
fignated apen-
have apparent
Int, §35.190(c)
\ttorney Gon-
¢ of the agoen-

ment program, which was terminated in 1886,

provided civil rights compliance jurisdiotion S€C.

for a wide variety of complaints regarding 33218; X“"l’i"s"a

the use of Federal funds to support various o 0o Rglp tj‘"‘ s‘;"i" to other laws
general activities of local governments. In o1 Def?nlgi?msp ‘

the absence of any similar program of Fed- 38]05—-36 199 (Reéerved]

eral {inanclal assistance administored ;)y an- ' U

other Federal aygeacy, placement of des- B—Ge

ignated agency responsibilities for miscella- Subpart neral Requirements

yency for pur- neous and otherwise undesignated functions 369201 General.
with the Department of Justice is an appro- 38,202 Activities.

ding four pro- priate continuation of current practice. 36.203 Integrated settings.

irossed the De- The Department of Education nbjected to 36,204 Administrative methods.

ication in the the proposed rule's tnclusion of the func- 36.205 Assoclation.

+ “designated tional area of “arts and humanities" within 36,206 Retaliation or coercion.

iplaints under its responsibilities, and the Department of 38,207 Places of public accommodations lo-

ressed the pro- Housing and Urban Developinent objected to cated in private residences.

she varfous in- its proposed designation as responsible for 36208 Direct threat,
activities relating to rent control, the real 96,200 Iliegal use of drugs.

tment of Jus-
8 who

estate industry, and hecusing code enforce- 36.210 Smoking.
ment, The Department has deleted these 36.211 Maintenance of accessible features.
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§36.10)

WI212  Insurance,

2K Helationship of subpart 13 Lo subparts
C and D of this part.

30214 06.20  [(Roserved)

Subpart C~3Specific Requirements

$6.301  Kligibllity eriteria.

30902 Modifications In pollelen, praclicos,
or procedures,

36.308  Auxllary aids and sorvicas,

30.304 Romoval of barriors,

36.905  Alterpatives to birerior ramovid,

36,3908 Porsonal devices and servicos,

46.307 Accessible or specind goods,

30.008 Boating {n assombly aroas,

340.300 Examinations and courses.

46 310 ‘Pransportation provided by public ac
commodations.

36.311---36.398 [Reserved)

Subport D—New Construcion and
Alterations

36.901 Now constructioa,

36.402 Alterations.

36.403 Alterations: Path of travel,

36.104 Alterations: Elevator exemption,

36.406 Alterations: Hiastorle preservation,

36.406 Standards for new construction and
altarations,

36.107 Temporary suspension of certain de-
tectable warnin, requirements,

36.408—38,490 [Reserved)

Subpart E—Enforcement

36.601 Private suits,

36 502 Investigations and compliance re-
views

36.503 Suit by the Attorney General.

36.604 Rellef,

36.605 Attornsys fees.

36.608 Altornative means of dispute resolu-
tion.

36.607 Effeot of unavailability of technical
assistance,

36.508 Effective date,

36.609--36.699 [Reserved)

Subpart F—Certification of State Laws or
Local Building Codes

36.601 Definitions.

36.602 QGeneral rule.

36.603 Flling a request for cortilication.

36.604 Preliminary determination,

36.605 Procedure following preliminary de-
tormination of equivaloncy.

36.606 Procedure following preliminary de-
nial of certification,

368,607 Effect of certification,

36.60" QGuldance concerning model codes.

APPENDIX A TO PART 38—STANDARDS FOR AC-
CEY8IBLE DESIGN

APPENDIX B TO PART 36-—PREAMDLE T0 REQU-
LATION ON NONDIBCRIMINATION ON THE

28 CFR Ch. | (7-1-00 Edlifion)

BASIN OF DISABILIEY BY IURLIC ACCOM.
MODATIONS AND IN COMMERCIAL FACH.L-
TIES (PUBLIBHED JULY 20, 1901)

AUTHORETY: B U.S.CL 801, 26 U.8.C, 609, Hhio,
42 U.H.C, 12188(h); fruh 1, 10)-410, 104 Hlat
f00, as nmendod by Pub. 1. 104 134, 110 Hiat
1821,

Baurek: Order No. 1613 81, 66 FR 36682, July
26, 1801, unleds othorwise notod.

Subpart A—-General

§36.101 Purpose.

The purpose of this part {8 to imple-
ment title III of the Americans with
Disabilities Act of 1990 (42 U.8.C. 1218)1),
which prohihity discrimination on the
basis of disability by public accom-
meodations and requires places of public
accommodation and commercial facili-
ties to be designed, constructed, and al-
tered in compliance with the accessi-
bility standards established by this
part.

$36.102 Application.

(&) Generel. This part applies to any—-

(1) Publi¢c accommodation;

(2) Commercial facility; or

(3) Private entity that offers exami-
nations or courses related to applica-
tions, licensing, certification, or
credentialing for secondary or postsec-
ondary education, professional, or
trade purposes.

(b) Public accommodations. (1) The re-
quirements of this part applicable to
public accommodations are set forth in
subparts B, C, and D of this part,.

(2) The requirements of subparts B
and O of this part obligate a public ac-
commodation only with respect to the
operations of a place of public accom-
modation.

(3) The requirements of subpart D of
this part obligate a public accommoda-
tion only with respect to—

(1) A facility used as, or designed or

constructed for use as, a place of public
accommmodation; or

(11) A facility used as, or designed and
constructed for usc as, a commercial
facility.

(o) Commercial facilities. 'The require-
ments of this part applicable to com-
mercial facilities are set forth in sub-
part D of this part.

(d) Examinations and courses. The re-
guirements of this part applicable to
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§36.3504

with a disability s excludaed, denfed
services, segrogated or otherwise treat-
od differently than other individuals
hecause of the absence of auxiliary alds
and services, unless the public accom-
modation can domonstrate that taking
those steps would fundamontally alter
the nature of tho goods, services, facili-
ties, privileges, advantages, or accom-
modations being offered or would ro-
sult in an undue burden, .., signlfi-
cant difficulty or expense.

(b) Ezxamples. The term ‘‘auxiliary
alds and gervices" includes—

(1) Qualified intorpreters, nototakeors,
computer-aided transcription services,
written materials, telephone handset
amplifiers, assistive listening devices,
assistive listening systems, telephcnes
compatible with hearing alds, closed
caption decoders, open and closed :ap-
tioning, telecommunications devices
for deaf persons (TDD’'s), videotext dis-
plays, or other effective methods of
making aurally delivered materials
available to individuals with hearing
impairments;

(2) Qualified readers, taped tuxts,
audio recordings, Brailled materials,
large print materials, or other effective
methods of making visually delivered
materials available to individuals with
visual impairments;

(3) Acquisition or modification of
equipment or devices; and

(4) Other similar services and ac-
tions.

(o) £/fective communication. A public
accommodation shall furnish appro-
priate auxiliary aids and services
where necessary to ensure effective
communication with individuals with
disabilities.

(d) Telecommunication devices for the
deaf (TDD's). (1) A public accommoda-
tion that offers a customer, client, pa-
tient, or participant the opportunity to
make outgoing teiephone calls on more
than an inocidental convenience basis
shall make available, upon request, a
TDD for the use of an individual who
has impaired hearing or a communica-
tion disorder.

(2) 'This part does not require a public
accommodation to use a TL'D for re-
ceiving or making telephone calls inci-
dent to its operations.

() Closed caption decoders. Places of
lodging that provide televisions in five

axisting

28 CFR Ch. | (7-1-00 Ecition)

or more guest rooms and hospitals that
provide televisions for patient use shal}
provide, upon requaest, a moans for de-
colding caputions for use by an indj-
vidurl with impalred hearing.

(f) Alternatives. If provision of a par-
ticular auxiliary anld or service by a
public accommodation would result in
a fundamental alroration in tho nature
of the goods, sorvices, facllities, privi-
logas, advantages, or accoimmodations
being offered or in an undue bhurden,
j.0., significant difficulty or expense,
the public accommodation shall pro-
vide an alternative auxiliary aid or
sarvice, if one exists, that would not
result, in an alteration or such burden
bul would nevertheleas ensure that, to
the maximum extunt possiovle, individ-
uals with disabilities receive the goods,
services, facllities, privileges, advan-
tages, or accommodations offered by
the public accommodation.

§36.304 Removal of barriers.

(@) Gengral, ASpubliGgciomodatic

T

‘uhallixaxj?ovp;;'arghiteétu‘i"b.l"uba.rrle
‘faoilities, including commu-
nication barriers that are structural in
nature, where snah.removaliis readily.
achievable, i.e., easily accomplishable
and able to be carried out wichout
much difficulty or expense.

(b) Ezamples: Examples of uceps to re-
move barriers {nclude, but are not lim-
ited to, the following actions—

(M Inatalling ramps;

(2) Making curb cuts in sidewalks and
entrances;

(3) Repositioning shelves;

(4) Rearranging tables, chairs, vend-
ing machines, display racks, and other
furniture;

(b) Repositioning telephones,

{6) Adding raised markings on eleva-
tor control buttons,

(7) Installing flashing alarm lights;

(8) Widening doors;

(9) Installing offset hinges to widen
doorways;

(10) Eliminating a turnstile or pro-
viding an alternative accessible path;

(11) Installing accessible door hard-
ware,

{.2) Installing grab bars in tollet
stalls;

(13) Rearranging tollet partitions to
increase maneuvoring space;
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(14) Insujating lavatory pipes under
ainks Lo prevent burns;

(16) Installing a raised tollet seat,

(16) Installing a full-length bathroom
mirror;

(17) Repositionirg the paper towel
dispenser in & DALNYOOM), o o, .

UB) Blkakn. posiinated AR s
parking spaces;.

(19) Installing an accensible paper cup
dispenser at an exlsating inacoassasible
water fountain;

(20) Removing high pile, low density
carpsting; or

(23) Installing vehicle hand controls.

(c) Priorities. A public accommoda-
tion is urged to take measures to com-
ply with the barrier removal require-
ments of tl¢+ section in accordance
with the following order of prioritios.

(1) ¢ t, a puldic accomrmmodation
ehould fake measures to provide access
to a place of public accommodation
from public sidewalks, parking, or pub-
o transportation. These measures in-
clude, for exan:gle, installing an on-
trance ramp, widening eatrances, and
kT e S i

(2) Recond, a public accomnmodation
should take measures to provide access
to those areas of a place of public ac-
commodation where goods and services
are made available to the public, These
measures include, for exampnle, adjust-
ipg the layvoul of display ricks, reas-
ranging tables, providing Brailled and
raised caaracter signage, widening
doors, providing visual alarnis, and in-
stalling ramps.

(3) Third, a public accommodation
should take measures to provide accees
to restroom facilities, These measures
include, for example, removal of ob-
structing furniture or vending ma.
chines, widening of doors, installation
of ramps, providing acceesible signage,
widening of toilet stalls, and installa-
tion of grab bars,

(4) Fourth, a public accommodation
should take any other measures nec-
essary to provide acce:s to the goods,
services, facilities, privileves, advan-
tagas, or accommodations of a place of
public accommodation.

(d) Relationship to allerations rejuire-
ments of subpart D of this part. (1) Ex-
cept as provided in paragraph (d)}2) of
this section, rneasures taken to comply

with the barri6FHERBVET S iIvemants,:

§ 36.304

U‘lwmlﬁupruﬁmmmuwe
applicable requirementi.for alteratinn,
4n4 36.402 and $§36.404 of this part,
for the element baing nitered. The path
of travel requiremonts of §36.403 shal}
not apply to measures taken #nlely to
comply with the barrier removal ro-
quirements of this section,

(2) If, as a result of compliance with
the alterations requiremsnts specified
in paragraph (d)(1) of this ssction, the
mecasures required Lo remove a harrier
would not be readfly achievable, a pub-
lic accommodation may take other
readily achievable measures to remaovg
the barrier that 4o not fully comply
with the specified yoquirements, Buch
measures include, for example, pro-
viding a ramp with a steeper slope oy
widening a doorway L0 A& narrower
width than that manduted by the alter.
ations regquirements. No measure shall
be takern, however, that poses a signifi.
cant risk to the health or safety of in-
dividuals with disabilities or others,

(8) Portable ramps. Portable ramps
should be used to comply with this sec-
tion only when installation of a perma-
nenv ramp i8 not readily achievable, In
order to avoid any significant risk to
the health or safety of individuals with
disabilities or others in vsing portablo
ramps, due consideration shall be given
to safety features such as nonslip supr-
faces, railings, anchoring, and strength
of materials,

() Seiling or serving spoce. The rear-
rangernoent of temporary or movable
structures, such as furniture, equip-
ment, and display racks is not readily
achievable to the extent that it results
in a significant loss of selling or serv-
ing space,

(g) Limitation on barrier removal obli-
gations. (1) The requirements for bar-
rier removal under §36.304 shall not be
interpreted to exceed the standarde for
alterations in subpart D of this part,

(2) To the extent that relevant stand-
ards for alterations are not provided in
subpart D of this part, then the re-
quirements of § 46,304 shall not, be inter-
preted to exceed the standards for new
construction in subpart D of this part.

(3) This section does nct apply to
rolling stock and other conveyances to
the extent that §36.310 applies Lo roll-
ing stock and other conveyances.
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$36.308 Alternatives to barrier re.
moval,

(a) General. Where a public accommo-
dation can demonstrate that barrier re-
moval is not readily achievable, the
public accommodation shall not fail to
make its goods, services, facilities,
privileges, advantages, or accommoda-
tions avallable through alternative
methods, if those methods are readily
achievable.

(b) Ezamples. Examples of alter-
natives to barrier removal include, but
are not limited to, the following ac-
tions—

(1) Providing curb service or home
delivery;

(2) Retrieving merchandise from in-
accessible shelves or racks;

(3) Relocating activities to accessible
locations;

(¢) Multiscreen cinemas. If it is not
readily achievable to remove barriers
to provide access by persons with mo-
bility impairments to all of the thea-
ters of a multiscreen cinema, the cin-
ema shall eatablish a film rotation
schedule that provides reasonable ac-
ceass for individuals who use wheel-
chairs to all films. Reasonable notice
shall be provided to the public as to the
location and time of accessible
showings,

§$86.308 Personal devices and services.

This part does not requii¢ a pubdblic
accommodation to provide its ous-
tomers, olients, or participants with
personal devices, such as wheelchairs;
individually prescribed devices, such as
prescription eyeglasses or hearing aids;
or services of a personal nature inoclud-
ing assistance in eating, toileting, or
dressing.

§38.307 Accessible or special goods.

(a) This part does not require a pub-
lic acoommodation to alter its inven-
tory to include accessible or speocial
goods that are designed for, or facili-
mte use by, individuals with disabil.

es.

(b) A public accommodation shall
order acceassible or special goods at the
request of an individual with disabil-
ities, if, in the normal course of its op-
eration, it makes special orders on re-
quest for unstocked goods, and if the
accessible or special goods can be ob-

" 28 CFR Ch. | (7-1-00 Ediition)

tained from a supplier with whom the
public accommodation customarily
does business,

(c) Examples of accessible or special
goods include jtems such as Brailled
versions of books, books on audio cas-
settes, closed-captioned video tapes,
special sizes or lines of clothing, and
special foods to meet particular die-
tary needs,

§36.308 Seating in assembly areas.

(a) Existing facilities. (1) To the extent
that it is readily achievable, a public
accommodation in assembly arens
shall—

{{) Provide a reasonable numbaor of
wheelchair seating spaces and seats
with removable aisle-side arm rests;
and

(11) Locate the wheelchair seating
apaces so that they—

(A) Are dispersed throughout the
seating area;

(B) Provide lines of sight and choice
of admission prices coraparable to
those for members of the general pub-
lio;

(C) Adjoin an accessible route that
also serves as a means of egress in case
of emergency; and

(D) Permit i{ndividuals who use
wheelchalrs to sit with family mem-
bers or other companions,

(2) If removal of seats i8 not readily
achievable, a public accommodation
shall provide, to the extent that It is
readily achievable to do so, a portable
chair or other means to permit a fam-
ily member or other companion to sit
with an individual who uses a wheel-
chair.

(3) The requirements of paragraph (a)
of this section shall not be interpreted
to exceed the standards for alterations
in subpart D of this part.

(b) New construction and alterations.
The provision and location of wheel-
chalr seating spaces In nev/ly con-
struoted or altered assembly areas
shall be governed by the atandards for
new construction and alterations in
subpart D of this part.

$36.309 Examinations and courses.

(a) General. Any private entity that
offers examinations or courses related
to applioations, licensing, certifi-

oation, or oredentialing for secondary
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§36.405

gerios of related projects, housing five
or more sales or rental establishmants,
For purposes of this section, places of
public accommodation of the Lypes
listed in paragraph (5) of the definition
of place of public accommodualion {in
§36.104 are considered sales or rental
establishments, The facility housing a
shopping center or shopping mall only in.
cludes floor levels housing at least one
o sales or rental establishment, or any
o floor level designed or intended for use
Y by at least one sales or rental estab-
lishment.

(b) The exemption provided in para-
graph (a) of this section does not obvi-
ate or limit in any way the obligation
to comply with the other accessibility
requirements established in this sub-
M part. For example, alterations to floors
h above or below the accessible ground
ot floor must be accessible regardless of
whether the altered facility has an ele-
vator,

§36.408 Alterations: Historic preserva.
tion.

ot (a) Alterations to buildings or facili-
. ties that are eligible for listing in the
.u' National Register of Historic Places

under the National Historic Preserva-
" tion Aot (16 U.8.C. 470 et seq.), or are

designated as historic under State or

local law, shall comply to the max-
' imum extent feasible with section 4.1.7
CR of appendix A to this part.
(b) If 1t is determined under the pro-
cedures set out in section 4.1.7 of ap-
pendix A that it is not feasible to pro-
vide physical access to an historic
property that is a place of public ac-
: commodation in a manner that will not
e threaten or destroy the historic signifi-
e cance of the building or facility, alter-

native methods of access shall be pro-

‘ vided pursuant to the requirements of
b subpart O of this part.

$38.408 Standards for new construc-
tion and alterations.

(a) New construction and aiterations

subject to thia part shall comply wit}

-the stan X ble design pu
‘ lished &a ﬁ’i‘k% * to this pary
(ADAAG).

g (b) 'The chart in the appendlx to this

/ section provides guidance to the user
in reading appendix A to this part
(ADAAG) together with subparts A

28 CFR Ch. | {7-1-00 Edition)

through D of tLhis part, when deter

mining requirements for a particutar

facility.

APPENDIX TO § 36.406

This chart has no ettect, for purposes of
comphintee or enfarcemaent.,
pssarily provide complote or mandatory in-

formation.
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Detinitions ... ...

New Conitruc:
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QGenerel .. ..

Work Areas ...

Structural tm-
practicabikty

Elovator Ex-
ermption,

Other Excep-
tions

ANerations.
Generai.
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36 .102(b}(3): public
accommodations.

36.102(c): commar-
cial faciities

36.102(e): public en-
tities.

36 103 (other laws)

36 401 (“for tirst oc-
cupancy").

36.402(a) (ahor-
ations),

36.104; commeriial
facikties, lacility,
place of public ac-
commaodation, pri:
vals club, public
accomemadation,
public entity, rek-
Qlous entity,

36 404 {d){ 1)(W),

36 404{a)2):
shopping center
of shopping mal.

36.401(d){ 1){).
36.404(a){(1): pro-
fessional office of
a health care pro-
vider,

36 402; akeration,
usabiity.

36.402(c): 1o the
maximum extent
{easible,

368.401(a) General ..

.. | 38,401(b) Commetr-

cial tacities ln pei-
vale residences,
36.207 Piaces of
pubkc accommo:
dation in private
residences,

.................................

FBA0Y ...

---------------------------------

36 401 (b): comm’
cial faciitins in pri-
vale residences,

oubpartsAO 1

It dows not nee.

AI)AAO .
23411,

3.5 Delinitions, in-
cluding: addition,

alteration, building.

elemant, facility,
space, story,

4,1.6()), technical in-
feasibility
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2,340,

| 4.1.1{8Ka).

S e,
4.9.4(8), 4.1.306)
and throughout.
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4.1.63).

ADGONS ...l . X 415,
Historic Preser- : 4.1.7,
vation,
Yochnical Pro- | ... | 4.2 through 4,35,
visions,
Resiaurants
and Cate.

(Order No. 1613-91, 66 FR 35592, July 26, 1991,
as smended by Order No. 1836-94, b9 FR 2675,
Jan, 18, 1994)

§36.407 Temporary suspension of cer-
tain“detectable warning require-
ments.

The detectable warning requirements
contained in sections 4.7.7, 4.29.6, and
4.29.6 of appendix A Vo this part are sus-
pended temporarily until July 26, 2001.

{Order No. 2181-88, 63 FR 64837, 64838, Nov. 23,
1968)

§636.408-36.499 [Reserved]

Subpart E—Enforcement

$33.601 Private suits.

(a) Qeneral. Any person who {8 being
subjected to disorimination on the
basis of disability in violation of the
Aot or this part or who has reasonable
grounds for believing that such person
is about to be subjected to discrimina-
tion in violation of section 303 of the
Aot or subpai't D of this part may insti-
tute a oivil action for preventive reljef,
including an application for a perma-
nent or temporary injunction, restrain-

§36.503

ing order, or other order. Upon timely
application, the court may, in its dis-
cretion, permit the Attorney General
to intervene in the civil action if the
Attorney General or his or her designee
certifies that the case {8 of general
public importance. Upon application by
the complainant and in such cir-
cumstances as the court may deem
just, the court may appoint an attor-
ney for such complainant and may au-
thorize the commencement of the civil
action without the payment of fees,
costs, or security. Nothing in this sec-
tion shall require a person with a dis-
abflity to engage in a futile gesture if
the person has actual notice that a per
son or organization covered by title I1I
of the Act or this part does not intend
to comply with {ts provisions.

(b) Injunctive relief. In the case of vio-
laticns of §36.304, §§36.308, 36.310¢{b),
36.401, 36.402, 36.403, and 36.405 of this
part, injunctive relief shall include an
order to alter facilitles to make such
faciiities readily accessible to and usa-
ble Ly individuals with disabilities to
the extent required by the Act or this
part. Where appropriate, injunctive re-
iief shall also include requiring the
provision of an auxiliary aid or service,
modification of a policy, or provision
of alternative methods, to the extent
required by the Act or this part.

§36.502 Investigations and compliance
reviews,

(a) The Attorney General shall inves-
tigate alleged violations of the Act or
this part.

(b) Any individual who believes that
he or she or a specific class of persons
has been subjected to discrimination
prohibited by the Act or this part may
request the Department to institute an
investigation,

(c) Where the Attorney General has
reason to believe that there may be a
violation of this part, he or she may
initiate a compliance review,

$36.603 Suit by the Attormey General.

Following a compliance review or in-
vogtigation under §36.502, or at any
other time in his nr her discretion, the
Attorney GCeneral may commence a
oivil action in any appropriate United
States district court if the Attorney

521




o
3
}
)
& '
3 [

§ 36.504

CGeneral has reasonable cause to belleve
that—

(a) Any person or group of persons is
engaged tn a pattern or practice of diy-
crimination in violation of the Act or
this part; or

(b) Any person or group of persons
hag been discriminated against in vio-
lation of the Act or this part and the
discrimination raises an issue of gen-
sral public importance,

$36.504 Reolief.

(a) Authority of courl. In a civil action
under §36.503, the court—

(1) May grant any equitable relief
that such court considers to be appro-
priate, including, Lo the extent re-
quired by the Act or this part-—

(1) Granting temporary, preliminary,
or permanent relief;

(1) Providing an auxiliary aid or
service, modification of pollcy, prac-
tice, or procedure, or alternative meth-
od; and

(ii1) Making facilities readily acces-
sible to and usable by individuals with
disabilities;

(2) May award other relief as the
court -considers to be appropriate, in-
cluding monetary damages to persons
aggrieved when requested by the Attor-
ney General; and

(3) May, to vindicate the public inter-
est, asseas a civil penalty against the
entity in an amount

(1) Not exceeding $60,000 for a [lirst
violation ocourring before September
29, 1999, and not exceeding $55,000 for a
first violation occurring on or after
September 29, 1809, and

(if) Not exceeding $100,000 for any
subsequent violation occurring before
September 29, 1999, and not exceeding
$110,000 for any subsegquent violation
ocourring on’' or after September 29,
1999,

(L) Single vinlation. For purposes of
paragraph (a) (3) of this section, in de-
termining whether a first or subse-
quent violation has occurred, a deter-
mination in a single action, by judg-
ment or settlement, that the covered
entity has engaged In more than one
discriminatory act shall ba counted as
& single violation,

(0) Punitive damages. For purposes of
paragraph (a)X2) of this usection, the
torms “monetary damagoes' and ‘'such

28 CFR Ch. | (7-1-00 Edition)

other relief'' do not include punitive
damages,

() Judicial consideration. In a civil ac-
tion under §36.503, the court, when con-
gidering what amount of civil penalty,
if any. is appropriate, shall give consid-
eration to any good faith effort or at-
ternpt to comply with this part by the
entity. In evaluating good faith, the
court shall consider, among other fac-
tors it deems relevant, whether the en-
tity could have reasonably anticipated
the need for an appropriate type of
auxiliary aid needed to accommodate
the unique needs of a particular indi-
vidual with a disability.

{Order No. 1513-91, 56 FR 305692, July 26, 1991,
as amonded by Order No. 2249-99, 64 FR 47104,
Aup, 30, 1999)

§$36.505 Attorneys fees.

In any action or administrative pro-
ceeding commenced pursuant te the
Act or this part, the court or agency,
in its discretion, may allow the pre-
vailing party, other than the United
States, a reasonable attorney's fee, in-
cluding litigation expenses, and costs,
and the United States shall be liable
for the foregoing the same as a private
individual.

$36.5606 Alternative means of dispute
resolution,

Where appropriate and to the extent
authorized by law, the use of alter-
native means of dispute ‘resolution, in-
cluding settlement negotiations, con-
ciliation, facilitation, mediation, fact-
finding, minitrials, and arbitration, is
encouraged to resolve disputes arising
under the Act and this part.

$36.607 Effect of unavailability of
technical assistance.

A public accommodation or other pri-
vate entity shall not be excused from
compliance with the requirements of
this part because of any failure to re-
ceive technical assistance, including
any faflure in the development or dis-
semination of any technical assistance
manual authorized by the Act.

§36.508 Effoctive date.

(&) GQeneral, Kxcopt ns othorwide pro-
vided in this seciion and in this part,
thie part shall become effective on Jan-
uary 26, 1992,
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(b) Civil actions. Except, for any civil
action brought for a violation of sec-
tion 303 of the Act, no civil action shall
be brought for any act or omission de-
scribed in section 302 of the Act that
occury- -

(1) Before July 26, 1992, against, busi-
nesses with 26 or fewer employees and
gross receipts of $1.000 000 or )ess.

{2) Before January 26, 1993, against
businesses with 10 or fewer employees
and gross receipts of $500,000 or less.

(¢) Transportation services provided by
public accommodations, Newly purchased
or leased wehicles required to be acces-
sihle by §36.310 must be readily acces-
sibie to and usable by individuals with
disabilities. including individuals who
use wheelchalrs, if the solicitation for
the vehicle is made after August 25,
1990.

$836.509—36.599 [Reserved)

Subpart F—Certtification of State
Laws or Local Building Codes

§55.601 Definitions.

Assistant Attorney General means the
Assistant Attorney General for Civil
Rights or his or her designee.

Certification of equivalency means a
final certification that a code meets or
exceeds the minimum requirements of
title III of the Act for accessibility and
usability of facilities covered by that
title.

Code means a State law or local
building code or similar ordinance, or
part thereof, that establishes accessi-
bility requirements.

Model code means a nationally recog-
nized document developed by a private
entity for use by State or local juris-
dictions in developing codes as defined
in this section. A model code {8 in-
tended for incorporation by reference
or adoption in whole or in part, with or
without amendmant, by State or local
Jurisdictions,

Preliminary  determination of equiva-
lency means a preliminary determina-
tion that a code appears to meet or ex-
ceed the minimum requirements of
title II1 of the Act for accessibility and
uisablllty of facilities covered by that
titie.

Submitting officie! means the Stale or
loca) official who--

§36.603

(1) Has principal responsibility for
administration of a code, or {s author-
ized to submit a code on behalf of a ju-
risdiction; and

(2) Files a request for certification
under this subpart.

§$38.602 General rule.

On the application of a State or local
government, the Assistant Attorney
General may certify that a code meets
or exceeds the minimum requirements
of the Act for the accessibility and
usability of places of public accommeo-
dation and commercial facilities under
this part by issuing a certification of
equivalency. At any enforcement pro-
ceeding under title III of the Act, such
certification shall be rebuttable evi-
dence that such State law or local ordi-
nance does meet or exceed the min-
imum requirements of title III.

§36.603 Filing a request for certifi-
cation.

(a) A submitting official may file a
request for certification of a code
under this subjpart.

(b) Before iiling a request for certifi-
cation of a code, the submitting offi-
cial shall ensure that— .

(1) Adequate public notice of inten-
tion to file a request for certification,
notice of a hearing, and notice of the
location at which the request and ma-
terials can be inspected is published
within the relevant jurisdiction;

(2) Copies of the proposed request and
supporting materiala are made avail-
able for public exarnination and copy-
ing al the office of the State or local
agency charged with administration
and enforcement of the ~ode; and

(3) The local or State jurisdiction
holds a public hearing on the record, in
the State or locality, at which the pub-
lic is invited to comment on the pro-
posed request for certification.

{¢) The submitiing officlial shall in-
clude the following materials and in-
formation in support of the request:

(1) The text of the jurisdiction's code,
any standard, regulation, code, or
other relevant document incorporated
by reference or otherwise referenced in
the code; the law oreating and empow-
ering the agency; any relevant manu-
als, guides, or any other interpretive
information issued that pertain to the
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