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Minutes:

The meeting was called to order. All comnuittee members present. Hearing was opened on SB
2416 relating to discharge in bankrupicy of workers’ compensation premiums and penalties,

No testimony in favor,

BRENT EDISON, VP of Légal and Special Investigations, NDWC, opposing this bill. Written
testimony attached. Because the fund is supported by premium dollars from employers, we
oppose to any attempt to change the existing law to allow employers do discharge their premium
obligations. Include copy of legal decision in which court held unpaid premiums are non
dischargeable and a summary of actuarial information.

SENATOR D. MATHERN: People not paying premiums, is it a big problem?

B EDISON: Collection unit is very busy. The question of discharge comes up but once they

know its non dischargeable they usually pay.
SENATOR MUTCH: In the case of a corporation in bankruptcy,?
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Senate Industry, Business and Labor Committee
Bill/Resolution Number SB 2416

Hearing Date February 12, 2001,

B EDISON: In part of this bill there is a section that if corporation goes bankrupt officers won't
be liable,

SENATOR KREBSBACH: Any other state discharges workers’ comp, premiums?

B. EDISON: Not that | am aware of, This bill will increase uncollectibles and prevent us from
collecting premiums we would be able to collect. We haven't been able to quantify, but it will be
significant enough that we urge a do not pass.

CHUCK PETERSON, GNDA, opposing this bill, Written testimony attached. It's all too easy to
go bankrupt, Since the cost of running the Burcau is borne by the employers this bill will

increase the burden on those that do pay their premiums. Strongly urge do not pass,

bruary 13, 2001, Yape 3-A-31.6 to 33.8.

Committee reconvened. All members present, except SENATOR ESPEG.\RD. Discussion held.
SENATOR KREBSBACH: Motion: do not pass. SENATOR TOLLEFSON: Seconded.
Roll call vote: 6 yes; 0 no; 1 absent, not voting.

Carrier: SENATOR ESPEGARD.




FISCAL NOTE
Requested by Legislative Council

01/30/2001

Bill/Resolution No.. SB 2416
Amendment to:

1A. State fisosl eHeot: /dentify the state fiscal effect and the fiscal effect on agency appropriations
compared to funding levels and appropriations anticipated under current law.
1_’

ennium 2007-2603 Biennium 2003-2006 Blennlum |

General Fund| Other Funds |General Fund| Other Funds |General Fund| Other Funds
Revenues
Expenditures
"Approprisiions
1B. County, city, and schoo! district fiscal effect: /dentify the fiscal effect on the appropriate political
subdivision.
1999-2001 Blennium 2001-2003 Blennium 2003-20606 Blennium

School School “School
Counties Cities Distriots Countles Cities Districts | Counties Cities Districts

2. Narrative: /dentify the aspects of the measure which cause fiscal impact and include any comments

‘ rele 'ant to your analysis.
NORTH DAKOTA WORKERS COMPENSATION

2001 LEGISLATION
SUMMARY OF ACTUARIAL INFORMATION

BILL DESCRIPTION: Discharge in Bankruptcy of Workers’ Compensation Premiums

BILL NO: SB 2416

SUMMARY OF ACTUARIAL INFORMATION: North Dakota Workers Compensation, together with its
actuary, Glenn Evans of Pacific Actuarial Consultants, has reviewed the legislation proposed in this bill in
conformance with Section 54-03-25 of the North Dakota Century Code.

The proposed bill would make workers compensation premiums dischargeable in bankruptcy.
FISCAL IMPACT: Not quantifiable. The proposed bill may serve tn increase uncollectibles from at-risk

employers as well as preclude NDWC from collecting premiums after bankruptcy is filed. To the extent
that this increases costs, the additional costs would be reflected in future premium adjustments,

DATE: January 31, 2601
| . 2. State flecel effect detall: For information shown under state fiscal effect in 1A, plesse:




A, Revenues: Explain the revenue amounts. Provide detall, when appropriate, for eech revenue type
and fund affected and any amounts included In the executive budget,

B. Expenditures: Explain the expenditure amounts, Provide detall, when appropriate, for each
agency, line ltem, and fund affected and the number of FTE positions affected.

C. Appropristions: Explain the appropriation amounts. FProvide detall, when appropriate, of the effect
on the biennlal appropriation for each agency and fund affected and any amounts included in the
executive budget. Indicate the relationship between the amounts shown for expenditures and
appropriations.

km: Paul R. Kramer Agenoy: ND Workers Compensation
one Number: 328-3856 Date Prepared: 01/31/2001




Date: //3/ of
Roll Call Vote #: /

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. 24/

- Scnate Industry, Business and Labor Committee

D Subcommittee on
or
[:] Conference Committee

Legislative Council Amendment Number

Action Taken 7)@ p

Motion Mad. By ( :2 ;E , Seconded

Senators : Senators
Senator Mutch - Chairman Senator Every v
Senator Klein - Vice Chairman W Senator Mathern
Senator Espegard A
Senator Krebsbach L/
Senator Tollefson [

Total  (Yes) 6 No ()

Absent |

Floor Assignment

If the vote is on an amendment, briefly indicate intent:




itV L0k B S RN R G
ot Pite

’ | m%wmg (410) Module No: SR-27.3266
| , 2001 8:10 &, Carrier: Espegard
insert LC:. Title:.

RE OF STANDING COMMITTEE

88 2416: | iry, B Labor Committes (Sen. Mutch, Chairman) recommends
%WAMe YEAS, 0 NAYS, 1 ABSENT( AND NOT VOTING). )SB 2416 was
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SENATE BILL NO. 2416

Fifty-seventh Legislative Assembly
Before the Senate Industry, Business and Labor Committee
Monday, February 12, 2001

Taestimony of Brent J. Edison
North Dakota Workers Compensation

Mr. Chairman, Mermbers of the Committee:

My name Is Brent Edison. | am the Vice President of Legal and Speclal Investigations
for North Dakota Workers Compensation (NDWC) and | am here to testify in opposition
to 2001 Senate Bill No. 24168, The Workers Compensation Board of Directors
unanimously opposes this bill and requests a f‘DO NOT PASS" recommendation.

The essential purpose of the Workers Compensation Act is to provide injured workers
with “sure and certain relief ... regardiess of fault” in exchange for which the injured
worker gives up the right to sue his or her employer In court for damages. Section 65-
01-01, N.D.C.C. The abillity to provide sure and certain rellef to injured workers is
dependent on the financial soundness of the workers compensation fund. Because the
fund Is supported by premium dollars from employers, NOWC opposes any attempt to
change existing law to allow employers to discharge their premium obiigations in
bankruptcy.

Senate Bill No. 2416 appears to be an attempt to overrule the bankruptcy court
decisions in which NDWC successfully litigated the issue. Attached to my written
testimony is a copy of the decision of Judge William A. Hill, United States Bankruptcy
Count, District of North Dakota, in the case entitled |n re Voightman. There the court
heid that unpaid premiums due North Dakota Workers Compensation are
nondischargeable under the Bankruptcy Code. Although the Voightman case was
appesied, the Eighth Circuit Bankruptcy panel upheld Judge Hill's ruling. A copy of the
Eighth Circuit's decision is also attached to my written testimony.




Whether workers' compensation premiums may be discharged under the Bankruptcy
Code must be determined under federal law rather than state law. Research indicates
that state sharacterizations, such as that proposed in Senate Bill No. 2416, have no
binding effect on the issue. To legislate in direct contradiction to a federal court would
create uncertainty and litigation ove: a question that has been recolved within the
appropriate context of the bankruptcy courts. As a result, the Legislative Assembly
should reject Senate Bill No. 2416 on that basis alone.

In addition, workers' compensation beneflts, rates and reserves are dependent upon the
payment of employer premiums. In order to preserve the financlal stabllity of the
system, premiums should remaln non-dischargeable in bankruptey. Otherwise,
employers Incurring large premium debt may default, seek protection through
bankruptcy and leave compliant employers to "plt:k up the tab” in the form of increased
premiums.

This concludes my testimony on Senate Bill No. 2418. | respectfully request a “do not
pass” recommendation on this bill and | will be happy to respond to any questions at this
time.
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF NORTH DAKOTA

IN RE:
Steven L. Voightman, Bankruptey No. 98-31430
Debtor.
North Dakota Workers'
Compensation Bureau,
Plaintiff,
v, . Adversary No. 98-7078
Steven L. Voightiman, FIL
- Voightiaan Trucking, and aLL 2B clock '"2"
James River Dispatch,
P APR 1 51999
Defendants, Clerk
United Stal lonkwg:ﬁ Court
- mm':c North Dakota
) NDUN

Plaintiff North Dakota Workers' Compensation Bureau ("Bureau”) filed its
Complaint Objecting to Discharge of Debtor Steven L. Voightman ("Voightman") on
November 12, 1998, and seeks to have the sum of $21,497.92 declared nondischargeable
in Voightman's bankruptcy proceedings pursuant to 11 U.S.C. § 523(aj(IXA).
Voightman answered on Decemnber 8, 1998, denying that any indebtedness which he
might have to the Bureau is nondischargeable. The case was submitted to the Court on -
March 16, 1998, with the siinultaneous filing of both parties' respective trial briefs ond
exhibits, as well as a Joint Statement of Stipulated Facts. Simultaneous reply briefs were

filed by the parties on March 26, 1999. The following now constitutes this Court's

findings of fact and conclusions of law:




I. FINDINGS OF FACT

Voightman is the owner of numerous semi-ractors and tailers and, in this
connection, operates a trucking business based in Oakes, North Dakota, under the name
of Voightman Trucking. Since July 1, 1993, Voightman has hired various employees to
conduct his business, that is, driving his semi-ractors and trailers for the wansport of
various commodities for farmers. Voightman thereby became subject to the provisions
of the North Dakota Workers' Compensation Act ("NDWCA"), North Dakota Century
Code ("N.D.C.C.") § 65-01-01 et seq.

Since September 30, 1995, Voightman has been assessed employer premiums by
the Bureau totaling $19,180.33 for the period of July [, 1993, through June 30, 1998, Of
this ambunt, Voightman has alveady paid a total of $4,050.29, leaving a current halance
of $15,130.04 in unpaid premiums due the Bureau. For purposes of this matter, the
Bureauand Voightman have expressly stipulated thatif the unpaid premiums are declared
nondischargeable, then Voightman is also liable to the Bureau for the sum of $6,367.88
which constitutes intersst and penalties as compensation for actual pecuniary loss
pussuant to 11 U.S.C. § 597(a)(8)(G).

Voightman filed a petition for relief under Chapter 7 of the Unites States
Bankruptcy Code, 11 U.S.C. § 101 etseq., on August 21, 1998, The Bureau commenced
this Adversary Proceeding by Complaint filed on November 12, 1998, seeking to have
its claim for unpaid workers' compensation premiums, interest, and penalties which have
accrued since August 21, 1995, declared nondischargeable pursuant to 11 US.C. §
523(a)(1XA). In this connection, the Bureau asserts this indebtedness constitutes “excise

taxes" pursuant to 11 U.S.C. § 507(a)(8)(E).

(%]




|, Nondischargeability
Taxes which receive priovity status under 11 US.C. § 507ax8) are
nondischargeable under Chapter 7 of the Code. 11 U.S.C. § 323(a)(1)(A).' In this
respect, § 507(a)(8) provides that:

‘ ll. CONCLUSIONS OF LAW

(a) The following expenses and claims have priority in the
following order:

" (8) Eighth, allowed unsecured claims of governmental units,
] only to the extent that such claims are for--
, (E)  an excise tax on--

(i)  atransaction occurring before the date of
the filing of the petition for which a retumn,
if required, is last due, under applicabie law
or under any extension, after three years
before the date of the filing of the petition;

L or
‘ (i) if a retum is not required, a transaction
‘ occurring during the three years

immediately preceding the date of the
filing of the petition(.]

11 U.S.C. § $07(a)}(8)(E).
Further, the pre-petition interest which accrues on such unpaid premiums is also

entitled to priority status under § 508(a)(8), and thus, too, becomes nondischargeable.

'Section 523 provides, in pertinent part, as follows:

(a) A discharge under section 727. .. of this title does not discharge
an individual debtor from any debt--
(1)  for a tax or a customs duty--

" (A)  ofthe kind and for the periods specified in section
i ... 507(a)(8) of this title, whether or not a claim
FA for such tax was filed or allowed|.]

11 U.S.C. § 523(a)(1)(A).
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Ses In_re Mosbrucker, 220 B.R. 656, 659-(Bankr. D. N.D.), affd, Moshrugker v
Mosbrucker (In_re Mosbrugker), 227 B.R. 434 (B.A.P. 8th Cir. 1998). Penalties.

however, are only nondischargeable if "related to a claim of the kind specified in [3
507(a)(8) (i.e. § 507(a)(8)(E))] and in compensation for actual pecuniary loss." 11
U.S.C. § 507(a)(8)(Q).

Therefore, if the Bureau's claim for unpaid workers' compensation premiums is
in the nature of "excise taxes' as defined by § 507(a)(8)(A), it will become
nondischargeable pursuant to § 523(a)(1)(A), along with its pre-petition interest under
:sither Moasbrucker, supra, or the parties’ stipulation. Moreover, the Bureau's penalty
claim will become nondischargeable pursuant to the party's stipulation. The sole issue

before the Court, then, is that related to "excise taxes."

2. Nature of the Unpaid Premiums
The Bankruptcy Code does not define the texn “tax"” or "excise tax" for purposes
of 11 U.S.C. § 507. See In re Park, 212 B.R. 430, 432 (Bankr. D, Mass. 1997). Thus,
whether an obligation constitutes a tax within the meaning of the Code must be otherwise
determined by federal law. See Citv of New York v, Feiring, 312 U.S. 283, 283, 61 S.

Ct. 1028, 1029, 85 L.Ed. 1333 (1941); Ohio Bureau of Workers' Compensation v. Yoder
(In re Suburban Motor Freight, Inc.), 36 F.3d 484, 437 (6th Cir. 1994). In Feiring, the

Supreme Court defined the term as being, "those pecuniary burdens laid upon individuals
or their property, regardless of their consent, for the purpose of defraying the expenses
of government or of undcnakings autllori;cd by it." 313 U.S. at 285, 61 S. Ct. at 1029.
The United States Court of Appeals for the Ninth Circuit has since refined that definition

in mmmgymmm_m, 675 F.2d 1062 (9th Cir. 1982), as follows:
- [T]he elements which characterize an exaction as a "tax" . . . are as
follows: |

()  An involuntary pecuniary burden, regardless of name,
laid upon individuals or propetty;

4
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(b)  Imposed by, or under authority off, { the legisiature;

(¢)  Forpublic purposes, including the purposes of detraying
expenses of government or undertakings authorized by it;

(d)  Under the police or taxing power of the state.

Id. at 1066 (citation omitted); see Waldo v, Montana Dep't of Labor & Indus, U ninsursd
Employers' Fund (Inre Waldo), 186 B.R. 118, 121 (Bankr. D Mont. 1995), affd, 108

F.3d 340 (9th Cir. 1997). Further, and with respect to the meaning of "excise tax."

Black's Law Dictionary defines the term as being:

A tax imposed on the performance of an act, the engaging in an
occupation, or the enjoyment of a privilege. Tax laid on manufacture,
sale, or consumption of commodities or upon licenses to pursue certain
occupations or upon corporate privileges. Incurrentusage the term has
been extended to include various license fees and practically every
internal revenue tax except the income tax.
Black's Law Dictionary 506 (5th ed. 1979) (citation omitted).
This Court has previously applied the Lober definition for purposes of construing
§ 507. See In re Skjonsby Truck Line, 39 B.R. 971, 972-73 (Bankr. D. N.D. 1984).
Applying the four-pronged Lober qualifications in the instant matter, Voightman's unpaid
obligations for workers' compensation premiums tnust be considered as taxes, and more
specifically, as excise taxes for purposes of § 507(a)(8;)(E). As this Court has previously
stated, "[TJhe [NDWCA] . . . provides for a monopolistic and exclusive method of

providing for workers' compensation within the State of North Dakota. Private insurance
is not permuitte.” See Vogel v. North Dakota (Inre Vogel), Bankr. No. 95-30126/Adv.
No. 95-704 | (Bankr, D. N.D. Nov. 27, 1995); see also Zimmerman v. Valdak Corp., 570
N.W.2d 204, 206 (N.D. 1997) ("Four separate sections in the North Dakota Century
Code state that workers' compensation is the exclusive remedy for injured employees.”).
Further, the NDWCA "was created to provide sure and certain relief to employees.”
Zimmerman, supra; sce N.D.C.C. § 65-01-01 ("[T]he prosperity of the statz depends in
large measure upon the well-being of its wage workers, and, hence. . . . sure and certain

5
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" relief is hereby provided . . -."). Additionally, the NDWCA is an exercise of North

| . Dakota's "police and sovereign powers." N.D.C.C. § 65-01-01. Thus, in the matter at

| ‘Hand. the Couﬁ is satisfied that the workers' compensation premiums bear all of the
characteristics o'f a tax obligatio.n. They are involuntary, imposed by the legislature,
benefit the general public by providing a stable funding program, and fall under the
police or taxi‘ng powers of the state. Moreover, "[c]laims for unpaid [workers'
compensation] premiums are generally found to be priority tax claims when a state
requires all employers to purchase workers' compensation insurance from the state, with
no pfivate insurance option.” In re Park, 212 B.R. at 435 (and cases cited therein); see.
¢.&, In re Chateaugav Corp., 177 B.R. 176, 183-84 (D. S.D. N.Y. 1995), aff'd, 89 F.3d
942 (2d Cir. 1996).

I1l. CONCLUSION
For the foregoing reasons, unpaid workers' compensation premiums due the North
Dakota Workets' Compensation Bureau in the amount of $15,130.04, along with interest
and penalties accrued thereon in the amount of $6,367.88, and aggregating $21,497.92,
are entitled to priority under 11 U.S.C. § 507(4)}(8)(E), and are thus nondischargeable
pursuant to 11 U.S.C. § 523(a)(1)(A). |
, JUDGMENT MAY BE ENTERED ACCORDINGLY.
| SO ORDERED,
Dated this 15th day of April 1999,

WOTICR OF ENTRY PURSUANT
m 'o‘c‘c’o 9022
Eatered on docket 04/15/99 -
Coples mailed 04/13/99 tos ./, WILLIAM A. HILL, JUDGE
Steven Voigtman, Defendant U.S. BANKRUPTCY COURT
Brad A. Sinclair, Faxgo, ND

(Atty. for Defendant/Debtor)

I Lao 2.3, Wilking / Dasuiel Rouse

 (Atty. for Plaintiff)
© Clark, U.8. District Court




Steven L. Voightman
Debtor.
Appeal from the United States

Court for the
District of Notth Dakota

North Dakote Workers
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Plaintift. Appellee,
v.
Steven L. Voightman,
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Voightman Trucking and
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Before KOGER, Chief Judge, SCHERMER, and DREHER, Bankruptey Judges,

amiflaaiingd

DREHER, Baskruptoy Judge
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Debtor Steven L. Voightman sppeals the decision of the bankruptcy court,’ which
found that the Debtor's unpaid workers® compensation premiums were entitled to priority
under 11 US.C. §507(a)(8)(E)and,thus,wuenondJschargeablcpmsuanno11USC §
523(aX1)A). We affiem, .

L  BACKGROUND

‘ The facts int this case are largely undisputed. Debtor Steven Yoightman (“Debtor™)
operated 2 trucking business known as Voightman Tmckmg. which transported various
commodities for firmers and others. Debtor first hired employees to work in his business
in July of 1993, and at that time became subject to the provisions of the North Dakota
" Workers Compensation Act (“Act™). Underthe Act, farmers directly smploying workers in
the same capacity as Debtor’s employces would not have to carry workers’ compensation .
insurance because the Act excludes, inter alia, agricultural employment,

‘I'se Neath Dakota Workers Compensation Bureau (“Bureau”) assessed Debtor with
premiums totaling $19,180.33, The parties agres that the unpaid portion of the ass>ssmeants
totals $15,130.04. After the Debtor filed for bankruptcy relief on August 21, 1998, the
Buresu brought an adversary proceeding seeking to have the unpaid premiums declared
nondischargeable excise taxes pursuant to Baokruptoy Code §§ 523(a)(1XA) and
507(a)$XE) . The parties stipuiated that if the unpaid premiums were nondischargeable,
penalties and interest totaling $6,367.88 would also be nondischargeable as compensation
for actual pecinisry loss pursuant to Bankruptcy Code § 507(a)(8)(G).

mmhmywmnpplyhgafm—pmmmmcedbythemmhcgcuitin

675 ma 1062(9thCh' 1982), fomdthatmewodms compmmmpremimwmenﬂtled
to priocity a8 excise tuxes under Bankruptcy Code § 507(a)(8)(E) and, accordingly, were
nondiscitargeable pursuant to § 523(a)(1)(A). In this appeal, the Debtor argues that the
bankruptey court applied an outdated test and that, using a more recent test adopted by the

“I'he Honorable William A. Hill, United States Bankruptcy Judge for the District
of North Dskota,
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mimmssr.admcemcv 1994)(“5_4nmgv,mewmm compensation
prexiums would be dischargeable. The Buresu contends that the bankquptey court did not
apply the hmpropér test and, éven if the bankruptcy court used the more receat Suburban IY
test, the outcome would not change.

I. STANDARD OF REVIEW

_ The bankruptcy court’s decision that the werkers’ compensation premiums qualify as
mwmmwcmmamdmimofhwmwhchwemsede

Hemt How), 209 BR. 550, 633 (ED Pa. 1997) Oreson Frver Com's v, Robet K.

Magrow, Inc. (In e Beloger Farms, Inc.), 199 BR. 720, 723 (BAP. 9th Cir. 1996); see

Masbrucker v. United States (g re Mosbrucker), 227 B.R. 434, 436 (B.A.P. 8th Cir, 159¢)
(exercising de tiovo review over a similar conclusion under § 507(a)(8)(C) of the Bmnkrupteyy

Code).

3. DISCUSSION

Bankruptey Code § 523(a)(1)(A) provides that any debt for a tax “of the kind and for
the perfods specified in section . . . 507(a)(8)" is not dischargeable. 11 US.C. §
523(a)(1XA) (1994). The relevant portion of § 507(a)(8) provides prlority for

an excise tax on -
(i) ¢ transaction ocourring before the date of the filing of the petition

for which a retum, if required, is last due, under applicable law or
underany extension, after three years before the date of the filing of the

petiticn; ot
(ﬂ)ifamnmanotreq\med.ammonoccunmgdmngthemu

years immediately preceding the date of the filing of the petition. .. .
11 U.S.C. § S07(a)(8)(E).

Pursuant to this statutory scheme, if the obligation s a tax, it must 5¢ within the
specific definition of an “axcise tax” in order to be excepted from the Debtor’s discharge.

3
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F2d 714, 719 (4th Cir 1989),13_@_2&,27 B.R.809 813(Banh D.Kan. 1983) Tae
obligation in question here, if it is a tax, would qualify as an excise tax because it is an
indirect assessment that arises through the transaction or act of employing. New
Neighborhoods, 836 F.2d at 719; see Oliio Burean of Workers’ Compensation v. Yoder (In
n.smmmmmmmmaa F3d 434, 488 0.2 (6th Cir. 1994y

L v, Oh

(“ng_r'). 99: m 333 340 n.3 (6th er 1993; We, therefore, turn to the more
fundemental question of whether the Debtor’s obligation to the Bureant can be classified as

a tax.

The term “tax” is not defined by the Bankruptcy Code. Jn.re Sacted Heart Hosp., 212
B.R. 467, 471 (B.D. Pa, 1997); I re Park, 212 BR. 430, 432 (Bankr. D. Mass. 1997).
~ Whether an obligation owed to the governmext constitutes a tax is a question of federal law.
‘Suburben IL 36 F.3d at 487 (citing New York v, Feiring, 313 U.S. 283, 285 (1941)); New )
Neighborhoods, 886 F.2d at 718; Sagred Heart Hoop, 212 BR. at 471; Patk, 212 BR. at -
' 432, The statute’s chimracterization of the obligation is aot controlling. Upited States v.

Juvegile Shoe Cor, (li re Juvenile Stice Corp.), 99 F.3d 898, 901 (8th Cir. 1996); New

Nelghthorhoods, 886 F.2d at 718; Pk, 212 BRR. at 432-33; In re Metro Trsosp. Co,, 117
B.R. 143, 151 (Banke, E.D. Pa. 1990). Thus, the fact that the Act refers to premiums instead
of taxes is not dispositive. Rather, the court must look to the substance of the statute to
determine whether the obligation bears the characteristics of'a tax. Feiring, 313 U.S, at 285;

Juvenile Shoe Corn., 99 F.3d at 900; Metro Transp., 117 BR. at 151.

The Supreme Court has defined taxes as “those pecuniary burdens laid upon
individuals or their property, regardiess of theit consent, for the purpose of defraying the
wmofgovmemorofmdmkinpauﬂmdzadbyit” Feiring, 313 U.S. 2285, See

X e &1 Fabricy ah, Ing, $18U.S. 213,224 (1996);
mm.cm.”mdam Inshort,apaymentmybec!amﬁedasauxlfﬂw
stats has compelled the payment 2nd if the payment serves a public purpose. Mege Transp,,
117 B.R. &t 152 (quoting New Neighborhoods, 836 F.2d at 718). In contrast to taxes, fess

4
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m;g_s_gg_s_,m U.S 336, 340-41 (1974); ML%S F.Zdat339-40 m_ﬂg:

of 1.abor and lndus qm_smngﬁi_g_) 20913.3. 650,
654(E.D Pa. 1997)(“{A]govennnm:dahnlooks less like a tax and more like a
commercial charge when it nvolves a fee i exchange for the privilege of engaging in a
certain regulated activity not available to the public generally or for the provision of aservice
which a person may obtain lawfllly from others or may provide himself"™). Such fees are
meant to restore to the government the costs of the benefits supplied, rather than to produce
geueral revenues, Park, 212 B.R. at 433, Smﬂcomh:vesummmzedthedisunchon
betweenhxuandfmbynonngthatmammolmmymmons forapubhcpmpose
o and non-taxes are voluntary payments for a private beaefit. Park, 212 BR. at 433 (citing In
e S:N.A, Nyt Co,, 188 BR. 392, 394 (Bankr. N.D. Ill. 1995); g re Jenny Lyvnn Mining Co,,
| 730 F.2d 585, 539 (6th Cir. 1986)). ,

' Based upon the Supreme Court’s definition, the Ninth Circuit outlined the four
,‘" . elements necesstey for classifying an obligation as 8 tax: (1) an mvoluntary pectmiary
: burden, regardless of name, laid upon individuals or property; (2) imposed by, or under
autherity of the legislature; (3) for public purposes, including the purposes of defraying
expenses of government or undertakings authorized by it; and(4)\mdex-}ixepoliccorta::ing
power of the state. County Sanitation Dist. No, 2 v, Logber Indus. of Cal., Inc, (Inre Lorber
Indus. of Cal., Inc), 675 F.2d 1062, 1066 (Sth Cir. 1982). Most government assessments
satisfy the second and fourth prongs of the test, Park, 212 B.R. 2433, which s indisputably
the case here. Furthermore, the Debtor does net dispute that the workers’compensation
premiums satisfy the remaining elements. The premiums are involuntary exactions on
employers to serve the public purpose of upholding the prosperity of the state by ensuring
the well-being of workers through sure aad certain relief to those injured on the job. Ses
N.D. Cent. Code § 65-01-01. Based on the Lorber test and its interpretation of the Supreme
Coust's definition of taxes, Debtor's unpeaid workers' compensdtion premiums are

nondischargeable exciss taxes,

While Debtor does not dispute the result under the Lorber test, he maintains that the
court must apply a refined version of the test developed by the Sixth Clreuit. See Suburhan
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lead to classifying all gove:nmmtdebtsasmdleSthmxitreﬁnedﬂm&ndelunm
to include two additional requirements: (1) that the pecuniary obliganon be universally
applicable to similerly situated entities; and (2) that accardmg priority treatment to the

government claim not disadvantage private creditors with like claims. Suburban T, 36 F.3d
at 438,

Debtot argues that the Act is not umiversally applicable to all similarly situated |

entities, Debwr’szrmmtstmsﬁomthcfmtthatﬁrmusmnotmqmedtopay
pmumsmdu'theActaMmugh&ey etoploy workers m thesamzupmtyasbebtcr’s
employess. That argument is unpersuasive. Many taxes are imposed on 2 subclass of
taxpayers and do not lose their identity as taxes merely because they are n:t imposed beyond

- the confines of that class. New Neishbortigods, 886 F.2d at 719 n.4; Sacred Heart Hosp.,

212 BR. at 474, ‘The Act applies 10 a certain subclass of employers. While agricultural
employees may perform the same duties as Debtor’s employees, the North Dakota Supreme
Coutt has specifically held that the eadusion of agricultural employers rom the Act has a
rational basis, Hages . - tpensation Burean, 513 N.W.2d 195,202
(N.D. 1994).2 Awordingly,ammﬁmﬂemploy«smnotsmﬂaﬂy situated with the Debtor
because they occupy a protected position in North Dakots, Thus,'they pecmissibly lie
outside the subclass of employers covered by the Act.

Debtor also argues that granting priority to the Bursau could disadvantage private
entitles with like claims, Debtor speculates that if he employed workers in Minmesota and
obtained workers’ compensation insurance, the private insurance provider in Minnesota
would not receive the same treatment as the Bureau. Debtor’s srgument in this respect is
also unpersuasive, Numerous courts, including the court that announced the test that Debtor
telies upon, have granted priority to workers’ compensation premiums in monopolistic states
despite the fact that many other states have the option of ptivate ineurance. Ses, ¢.g,

. N.W:2496 (ND, 1979) o authorisy that the txclision of 1 ricuforal employment o

the Act is an unconstitutional danial of equal protection. However, the Hagev court
©xpressly overnuled the Benson decision. Haogy, 518 N.W.2d at 199,

6
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IL 36 F 3d at 433-89, Cnmgmmtbatthepsxbhcpmposeporﬂmofﬂ:emwwould'
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 Suburben, 998 F.2d at 34142. Debtor’s argument would prevent every state’s warers’
compensation premiums from being classified as taxes merely because other states” systems
allow for private insurance.

In sum, even if the refined Syburbag II test is the propey standard, Debtor’s unpaid
woka’mmpmnﬁmprmimsﬁllqmlifyam The Act is universally applicable to
all similarly situated entities and according priority tteatment to the Bureau does not
disadvantage any private creditors with like claims.

This sesult also conforms to-the general trend of cases fnvolving workers’
compensatisn premiums, Generally, courts determining whether premiums under a state’s
workers’ compensation scheme should be classified as excise taxes have looked at wiether
the scheme requires an employer to subscribe to a state-administered insurance plan or .

 whether the emplayer may purchase private insurance. Workers’ Compensation Trust Fund
v, Saupders, 234 B.R. 555, 562 (Bankr. D. Mass. 1999). When a state requtires alf employers
to purchase wotkers' compensation insurance from the state, with no private insurance
option, the premiumis fiirly consistently have been classified as priority taxes. Industrial
Conua’n v, Camilli (In re Camnilli), 94 F.3d 1330, 1335 (9th Cir. 1996); Subwtben I, 998 F24
at 340 (“The theory goes that where the State has intended to supplant all private forms of
workets' compensation insurance, to centralize the system and to force all employers to
participate on pain of legal sanctions, the coercive and vniversal nattire of the state program
makes payments it collects more akin to taxes than to foes or insurance premiums, whichare
paid volumtarily.”); Saunders, 234 B.R. at 562; Park, 212 B.R. at 435; Waldo v. Montapa
Dert. of Labor & Indus,, 186 B.R. 118, 122 (Banke. D. Mont. 1995). The North Dakota
system is monopolistic. All employers must pay premiums into the state find, with no
option of private insurance, Seg N.D. Cent, Code § 65-04-04, Therefore, the prevailing rule
tegardingthe classification of wotkers’ compensation premiums also supports the conclusion

 that Debtor's unpaid premiums are nondischargeable priority excise taxes,

CONCLUSION

Based on the foregoing, we hereby affirm the decision of the bankruptcy court.
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SUMMARY OF ACTUARIAL INFORMATION: North Dakota Workers Compensation, together with its
actuary, Glénn Evans of Pacific Actuarial Consultants, has reviewed the legislation proposed in this bill in
coﬂfdt‘mance with Section 54-03-25 of the North Dakota Century Code,

1 proposed bi]l would make workers compensation premiums dischargeable in bankruptcy.

' FISCAL IMPACT: Not quantifiable. The proposed bill may serve to increase uncollectibles from at-risk
: | employem as well as preclude NDWC from collecting premmms after bankmptcy is filed. To the extent that

this increases costs, the additional costs would be reflected in future premium adjustments.
\
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© 2.12.2001 STATEMENT BY CHUCK PETERSON, REPRESENTING
GNDA, REGARDING SB 2416 WORKER COMPENSATION
LEGISLATION.

Chairman Mutch and members of the Senate Industry, Businesses and Labor
Committee. I am Chuck Peterson, a member of GNDA, and a North Dakota

businessman, Thank you for the opportunity to provide testimony in
regarding SB 2416.

The Greater North Dakota Association is the voice of business and the
principle advocate of positive change in North Dakota. As a member of
GNDA we represent over 1000 business and professional organizations from
all areas of North Dakota, GNDA is governed by a 25 member Board of
Directors elected by our membership.

I also speak for the Associated General Contractors, the North Dakota
Petroleum Council, the North Dakota Retail Petroleum Marketers
Association, the North Dakota Motor Catriers Assosiation, and the
Automobile Dealers and Implement Dealers Association,

We urge a no vote on this legisition, It is our opinion that the Workers
Compensation Bureau should be afforded all of the necessary tools to collect
the past due premiums. The cost of premiums that are not colleéted will be
born by the rest of the employer community; we fail to see a benefit from

this.

We urge a no vote,




