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2001 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SCR 4028
Senate Judiciary Committee
[ Conference Committee

Hearing Date February 13th, 2001

Tape Number Sidc A Side B i Meter #
| X 41.4-51

Committee Clerk Signature

Minutes: Senacor Watne opened thz hearing on SCR 4028: A CONCURRENT
RESOLUTION RESCINDING ALL APPLICATIONS MADE BY THE LEGISLATIVE
ASSEMBLY TO THE CONGRESS OF THE UNITED STATES TO CALL A CONVENTION
PURSUANT TO THE TERMS OF ARTICLE V OF THE UNITED STATES CONSTITUTION
FOR PROPOSING AMENDMENTS TO THAT CONSTITUTION AND URGING THE
LEGISLATIVE BODIES IN OTHER STATES TO TAKE SIMILAR ACTION.

Senator Mutch, testified in Favor of SB 4028,

Senator Watne closed the hearing on SB 4028,

SENATOR DEVER MOTIONED TO DO PASS, SECONDED BY SENATOR

TRENBEATH. VOTE INDICTED 6 YEAS, 0 NAYS AND 1 ABSENT AND NOT

VOTING. SENATOR DEVER VOLUNTEERED TO CARRY THE BILL.




Date: 2/1% A’ (
Roll Call Vote #: {

2001 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. ¢/0 Z 4

Senate Judiciary Committec .

Subcommitiee on
or
Conference Committee

Legislative Council Amendment Number

Action Taken pu ﬂxé S
.
Motion Made By Seconded &
Dﬁu - By ) SN .Z)aa/
Senrtors Yes | No Senators Yes | No

Traynor, J. Chairman Bercier, D, g% -

Watne, D. Vice Chairman e Nelson, C.

Dever, D, ay

Lyson, S. Pad

Trenbeath, T. < _

N

Total  (Yes) { No -
Absent )
Floor Assignment /,)@u e

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: SR-26-3228

February 13, 2001 2:13 p.m, Carrler: Dever
insert LC:. Title:.

REPORT OF STANDING COMMIT TEE
SCR 4028: Judiciary Committee (Sen. Traynor, Chailrman) recommends DO PASS

6 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). SCR 4028 was placed on the
leventh order on the calendar.

(2) DESK. (3) COMM Page No. 1 SR-26-3228




2001 HOUSE GOVEZRNMENT AND VETERANS AFFAIRS

SCR 4028




2001 HOUSE STANDING COMMITTEE MINUT/LS
BILL/RESOLUTION NO, SCR 402§
Hous¢ Government and Veterans Affairs Committee

B Conference Committee

Hearing Date 3/08/01
Tape Number Side A Side B Meter # N
l X 253-1317
3/09/01 (1) X 2321-2570

Committee Clerk Signature

Minutes:

REP. M. KLEIN called the hearing to order, with all committee members present.
In favor:
DETWEILER talks about states limiting the convention, Urges the commiltee 4 do pass. Please

see attached testimony,

REP. KASPER asks how would the delegates be determined? DETWEILER states that there is
no provision for that at all, deciding how they would be selected. KASPER asks who wouid
decide that, congress? DETWIILER replies that it is both the house and the senate,

REP. KLEMIN asks how many states are calling for this? DETWEILER replies that 32 out of 34

required states are. Two shiort of the necessary. REP, KLEMIN asks where are we standing right

now? DETWEILER replies that they are in the high twenties.




Page 2

House Government and Veterans Affairs Committee
Bill/Resolution Number SCR 4028

Hearing Date 3/08/01

REP, BELLEW doesn't understand why our founding fathers would put this in here if they didn't

want us to use it,

Being no further testimony the hearing was then closed. Action was taken on March 9th, 2001.

REP. HAAS motioned for a DO PASS, seconded by REP, GRANDE. The roll call was taken
with 13 YES, 2 NO and 0 ABSENT AND NOT VOTING. The motion carries. The CARRIER of

the bill is REP, M. KLEIN.

SCR 4028: DO PASS 13-2
CARRIER: REP. M. KLEIN




2001 HOUSE STANDING COMMITTEE ROLL CALL VOTES

House

pate: /9 Jo/

Roll Call Vote #: /

BILL/RESOLUTION NO. % Yp38

GOVERNMENT AND VETERANS AFFAIRS

Subcommittee on

or
Conference Committee

Legislative Council Amendment Number

Action Taken

Ao e

Motion Made By

XY,

Seconded
Qta/wb.,

Committee

Representatives

Representatives
CHAIRMAN KLEIN

REP KROEBER

1 VICE CHAIR GRANDE

{ REP BELLEW

| REP BRUSEGAARD

| REP CLARK

I REP DEVLIN

REP HAAS
REP KASPER

REP KLEMIN

REP MEIER

REP WIKENHEISER

REP CLEARY

REP HUNSKOR

REP METCALF

Total  (Yes) / 3

AARSAREAEER

Absent

Floor Assignment @g 74 W

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: HR-41-5216
March 9, 2001 12:29 p.m. Carrler: M. Klein
insert LC:. Title:.

REPORT OF STANDING COMMITTEE
SCR 4028: Government and Veterans Affairs Committee (Rep. M. Klein, Chairman)
recommends DO PASS (13 YEAS, 2NAYS, 0ABSENT AND NOT VOTING).
SCR 4028 was placed on the Fourteenth order on the calendar.

(2) DESK, (3) COMM Page No. 1 HA-41.6218
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UNIVERSITY OF MARYLAND SCHOOL OF LAW
500 WEST BALTIMORE STREET . BALTIMORE, MARYLAND 21201-1736

November 25, 1991

STATEMENT OF PROFESSOR CHRISTOPHER BROWN

The most alarming aspect of the fact that 32 of the necessary
34 states have called for a constitutional convention is the threat
this development poses to a system that has worked so well for
nearly 200 years. In spite of the fact that 3 states have
rescinded their calls for a constitutional convention in recent
years, convention supporters have clearly stated their intent to
lull the final 2 states into passing convention requests, thereby
forcing the U.S. Supreme Court into either upholding the state
rescissions or mandating the first federal constitutional
convention since 1787. We are on the brink of encountering the
risks of radical surgery at a time when the patient is showing no
unusual signs of difficulty. If this country were faced with an
uncontrollable constitutional crisis, such risks might be
necessary; but surely they have no place in the relatively placid
state of present day constitutional affairs. Now is not the time
for the intrusion of a fourth unknown power into our tripartite

system of government.

After 34 states have issued their call, Congress must call "a
conventiicn for proposing amendments." In my view the plurality of
"amendments" opens the door to constitutional change far beyond
merely requiring a balanced federal budget. The appropriate scope
of a convention's agenda is bhut one of numerous uncertainties now
looming on the horizon: Need petitions be uniform, limited or
general? By whom and in what proportion are the delegates to be
chosen? Who will finance the convention? |What role could the
judiciary play in resolving these problems? The resolution of
these issues would inevitably embroil the government in prolonged

discord.

Asgsembling a convention and thereby encountering and
attempting to resolve these questions would surely have a major
effact upon the ongoing operations of our government. Unlike the
threats posed by Richard Nixon's near impeachment, the convening of
a convention could not necessarily be compromised to avoid
disaster. It would surely create a major distraction to ordinary
concerns, imposing a disabling effect on this country's domestic
and foreign policies. Only the existence of an actual breakdown in.
our existing governing structure warrants such a risk-prone
tinkering with out con::itutional underpinnings. Now ig.not the

time td take such chances.

..

OFFICE OF THE DEAN ADMISSIONS CAREER SERVICES ALUMNI PROGRAMS
(301) 328-7214 (301) 328-3492 (301) 3282080 (301) 328.2070

’




2840 Iroquois Drive
Provo, Ul 84604
Decenmber 18, 1589

Representative Reese Runter
4577 Wellington Street
Salt Iake City, UT 84117

Dear Mr. Hunter:

This isinresponse to your letter of December 12 i.nwhic:hyou
asked for my opinion concerning whether under Article V of the United
States Constitution, a constitutional convention called to consider a_

cular issue could be limited either by congressional directive or .

exrwise to that simgle issue.

The only safe statement that could be made on this subject is that
no one kncws, but the only relevant precedent would indicate that the,
convention cou.ld nct:____gg__limi:ed, Anyone who purports to express
defInitive view on this subject is either delided or deluding. As a
result, in determining the steps you should take as a responsible
representative of the people of Utah, you ard cother members of the
legislature shauld realize that the risks are very real that (1) just
as happened in 1787, the cornvention might not in fact limit itself as
instructed by Congress and (2) the convention's forays into areas
forbidden them by Corgress might eventually be upheld.

In shert, if the questicn is whether a tunaway convention is
assured, the answer is no, but if the question 1s whether it is a real
ard cerious pessibility, the answer is ves., In our history we have had
only one experiernce with a constitutional convention, and while the erd
result was good, the convention itself was definite.lz a rmaway.

I hepe this is helpful to you.
Sincerely,

. REL:n
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Professor says constitutional
review would be ‘catastrophe’

By IRVIN MOLOTSKY
¢cr1987 N.Y. Times

WASHINGTON - As the Con-
stitution approaches its 200th
anniversary, Professor Forrest
McDonald, s leading constitu.-
tional scholar, wonders why
anyope would want to tinker
with it, either now or any time
soon.

“1 think it would be a catas-
trophe,” he sald the other day,
as he prepared to deliver the
annual Jefferson Lecture spon-
sored by the National Endow-
ment for the Humanities, .

hirty-two atates, just two
of those needed, have
ved calling a convention .

cuss changes in the con-
stitution, The immediate issue °

is a proposed constitutional
amendment requiring that the
federal budget be balanced, but
the convention could ecall for
any other changes it wishes,
hence McDonald's concern over
its becoming a runaway.

‘“Certainly it would be a run-
sway,” he said. “There would be
no way it wouldn’t be a run-
.'.yc” *

But even if the convention

| approves changes in the Con-.
stitution, McDonald is confident'

that the states would fail to

ratify them by s three-fourths

majority, as required. What ex.
ists is better than anything any.
one ¢an come up with now, he

said. o ,
In his speech Wednesday, be-

fore 1,100 people in the old Pen. -

sion Buflding, McDonald said

that the Constitution was.

approved In 1787 by men who
were the products of 'America’s

den age, the likes of which we
not see again.”
for the suggestion that peo-

ple today are more sophisti.
cated, more knowledgeable
than those who wrote the Con-
stitution. McDonald said: “That
sssumption is as presumptuous
as it is wninformed. To put |t
bluntly, it would be impossible

McDonald was given a $10,000
award for baving been seiected
the Jefferson Lecturer, the high-
esthonor forachievement in the
humanities conveyed by the
federal government, 8o in-
strumentality of whose author.

. "Toput it bluntly, it would be impossiblein .
Arnerica today to assemble a group of peo-
ple with anything near the combined ex-
perience, learning and wisdom that the 55
authors of the Constitution took with them to

Philadelphia in the summer of {1 787."

{ .
ForrestiMcDonald, =

~ constitutional scholar

in America today to assemble a

. group of people with anything
near the combined experience,
learning and wisdom that the 55

authors of the Constitution took
with them to Philadeiphiainthe
summer of 1787."

McDonald noted that 35 of the
55 delegates had attended col-
iege. Then he quoted from the
requirements for admission to
King's College (now Columbia
University) in the 18th century:
the ability 1o resd and transiate
from the original Latin into En-
glish the first three of Tullys

“Select Orations” and the first -

three books of Virgil's
“Aeneid”; to transliate the first
10chapters of the Guspel of John
from Greek into Latin: to be “ex-

pert in arithmetic,” and to have
t “blameless moral character.”

Jefferson Lecturer

“1 ask you,” McDonald said,
“how many Americans today
could even get intg college,
given those requirements?”

ity he is wary. He will repeat the
lecture this Wednesday at the
University qr Kansas at Lawr-
ence, { ’

The chairman of the endow-
ment, Lynne V. Cheney, also
presented McDonald with an en-
graving of a Gllbert Stuart paint.
ing ot Thomas Jefferson,

The audience of historians,
writers and others enjoyed the
frony: They were aware of
McDonald's reputation as
perhaps thd nation’s leading:
advocate of the policies of Alax-
ander Hamilton, the Federalist
who favored & strong role in gov-
erament by men of wealth, and’
here the prafessor was being
given a portrait of Bamilton's
great rival, Jefferson, the more
egilitarian Democratic-
Republican, -

In bis speech, MeDonald did
not touch on the way in which
the Constitution trested slaves,
an issue that is being.debated
today even as {t was 200 years
ago.

-—




Dr. Charles E. Rice is Professor of Law at Notre Dame University.

THE AW |
dming Constitutional Crisis

Balance-the-budget convention could result in constitutional upset

Members of The John Birch Society,
Eagle Forum, and others are organizing
to prevent the calling of a constitutional
convention to propose a balanced budget
amendment to the Constitution. They
fear that a constitutional convention
would propose revisions in basic features
of the Constitution.

There are two ways to amend the Con-
stitution, One way, the only one used
| thua far, is for two-thirds of both houses
of Congress to approve an amendment
that would become part of the Consti-
tution when approved by three-fourths
(38) of the states. The other way is for
the legislatures of two-thirds (34) of the
states to compel Congress to call a con-
vention to propose amendments that
would become part of the Constitution

wh tified by 38 states, Petitions for
tion will suffice if they seek a
n to propose an:~ dments on

o subject, as 32 states have done
with regard to the balanced budget. If
two more followed auit, Congress would
be obliged to call the convention and
would probably do so, although there is
no legal mechanism to force Congress to
act,

It is doubtfui that Congress has the
power to limit the convention to the pro-
posal of amendments only on a single
subject. The only convention in our his-
" tory, the original one of 1787, was called
for the limited purpose of amending the
Articles of Confederation. It proposed a
new constitution, The framers of the
Constitution chose not to guard against
a similar “runaway” convention in the
future, Rather, Article V provides only
that a convention ls “for proposing
Amendments.” A mandate by state leg-
islatures or Congreas, or both, limiting a
convention to the subject proposed to it,
would have a strong moral effect, but its
legal efficacy is doubtful. Suppose a con-

n disobeyed Congress and pro.
amendment on a new subject,

t amendment were ratified by 38
states, Could anyone doubt that it would
be accepted as part of the Constitution?

If the convention ware to overstep ita

THE HEW AMERICAN / APRIL 27, 1987

mandate and draft radical proposals, the
state-ratification requirement would
provide a strong safeguard against their

adoption. Nevertheless, that safeguard

would be weakened if the U.S. Congress
chose special state conventions as the
mode of ratification instead of state leg-
inlatures as it traditionally has done. Not
only does Congress have the authority to
choose the convention mode, but there is
an historical precedent for doing so: The
Constitution drafted by the original con-
vention of 1787 was ratified by state ¢on-
ventions, not by the legislatures, as was
the 215t Amendment in 1933.

The prospect that the convention
might expand its agenda is cause for con-
cern, especially if the convention were to
propose amendments strongly supported
by the media. While the Equal Rights
Amendment shows that it can be difficult
to achieve ratification by 38 atates, other
important amendments have been rati.
fied despite controversy and strong op-
position,

Constitutional conventions have been
unsuccessfully sought in recent years on
several topics, including abortion and the
apportionment of state legislatures.
Abortion, because of its life-and-death
urgency, presented the moat compelling
casge for a convention. In the aflermath
of Roe v. Wade, the 1973 abortion ruling,
it was a sound tactic to urge a constitu-
tional convention to propose a Human
Life Amendment, The drive for a con-
vention, as with the balanced budget pro-
posal, put pressure on Congress to pro-
pose an amendment itself, thereby
heading off the constitutional crisis that
such a convention would cause. And the
abortion issue was important enough to
accept the risk of a “runaway” conven.
tion, The drive (or a convention focused
attention on tha need to reverse Roe on
its basic holding, that the unborn child
{s a non-person who haa no constitutional
rights.

In recent years, however, major ele-
ments of the right-to-life movement have
abandoned the insistence on the resto-
ration of personhood. There is not one

vote on the Supreme Court for the res-
toration of personhood, and it is likely
that the Court in the near future will
adapt some variant of the states’ rights
approach. And public opinion polls con-
sistently show a strong majority in favor
of some legalized abortion. It is predict-
able, therefore, that if a convention were
called now to deel with abortion, it would
propose, at best, a states’ rights amend-
ment, which would be like fighting World
War 1} for the proposition that each lo-
cality in Germany should have the option
of having its own death camp. A conven-
tion on abortion today would be counter-
productive,

Moreover, a convention called on the
budget issue could deal with abortion
only by disregarding its limitation to the
budget; if so, it could hardly be expected
to limit its activity only to the budget and
abortion. And thus we would have the
potential for a “runaway” convention.

Therefore, it does not make sense to-
day to push the balanced budget conven-
tion as a device to get an abortion amend-
ment, Rather, the issue of whether or not
to adopt an amendment to balance the
federal budget should be considered on
its own merits, through the traditional
amendment process that we have used
for the last 200 years.

Today, we have a liberal Congress, a
public uninformed enoug.. to elect it, and
a Bicentennial mood in the medis and
the academy that is receptive to “updat.
ing” the Constitution. Can anyone seri-
ously contend that we have a pool of po-
tential delegates who approach the
competency level of the delegates to the
founding convention in 17877 A conven-
tion would probably be elected with one
delegate from each Congressional dis-
triet and two at large from each state, It,
therefore, could be similar in philosophy
as well as competence to the Congress
itself. Inatead of chancing the dangers of
a constitutional convention, the ultimate
answer to run-away (ederal spending is
to turn the spenders out of office. #

- CHARLES E, RiCE




ROBERT H. BORK

Suire 700
1150 SEVENTEENTH STREET, N. W.
WASHINCTON, D. C. 22036

January 16, 1990

BY FAX

Representative Reese Hunter
House of Representatives
318 state Capitol

Salt Lake City, Utah 84114

Dear Representative Hunter:

This is in response to your letter of January 11, 1990,
and your telephone call to me concerning constitutional
conventions. Specifically, you asked for my opinion on the
question: *can a constitutional convention be limited by
Congress or the states to a single issue?” -

As I mentioned to you on the telephone, this is a
question about which serious constitutional scholars have
disagreed. It is wmy view, however, that a federal
constitutional convention could not be limited to a single
issue. Article V provides that ”“on the Application of the;:?
Legislatures of two thirds of the several States, (Congress)
shall call a Convention for proposing Amendmentg, which . . .
shall be valid to all Intents and Purposes, as Part of this
Constitution, when ratified . . . .” The text thus seenms
quite clear: Congress’ only opntion upon application of the
states is to call a convention ”“for proposing Amendmentg” in
the plural. The power of a simple majority of Congress to
call a convention to propose a single amendment on a
specified topic has not been granted.

In any event, even Ilf Congress could specify that a
convention was called as to a single issue, that limitation
would seem unenforceable. I doubt that the Supreme Court
would declare a ratified amendment void on the ground that
the convention had gone beyond Congress’ instructions. The
original Philadelphia convention went well beyond the
purposes for which it was called and nobody has suggested the
Constitution is a nullity for that reason.

Phee |
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Accordingly, I do not see how a convention could be
1imited to one topic once it had been called. 1f Congress

wishes to put a single amendment on a specified topic before
the states, it must do so by a two-thirds vote of both

Houses.
I hope this response is helpful to you.

Sincerely,

' Rckert H. Bork

RHB/jac | -
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January 19, 1§90
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The Ronorable Reese Hunter
Utah House of Refrenontativea
state Capitol Building

Balt Lake Clty, UT 84314

Detir Aepresentative Hunter:

Unfortunately 1 will he unable to testify parsonal.iy with
regurd to your bill proposing to rescind the 1979 Utah call for 8 A(/

9
fedexal Constitutional Convention. I fully supfort your: bill;
rimerily because onze a Conventior ig called, lts powars are

4
unlimited, This is because a constitutional cConvention ls
considered to be soveruign. 1Indeed, the original federal

Constitutional Convention greatly axcesded the limitations
contained in its oall., Helice, aver since, courts, acho.ars, and
sghtes to Constitutionpal Conventions have all expresiad
roval of the ldea that an Conatitutional Convention iu
orvelgn and cannot be rentricted by limitations in the sall for
& Convention or by mny limitations that Congress nigh: seek to

ispose.

A further problam with the State <all for a Conetitutionel
¢onvention is that several of them are limited to diffe¢.ent
topios, Conmequantly, even it s Convention ocould be llnited, it
is highly doubtful that there is a sufficient number of states
211 pleading the same limitationa. T recall several duliatas whaon
¥ was working wilth the senate Judioiary Committes 62 hov one
saould count the nupbey of atates whieh have called for a
¢onvention, 8Bhould the ocail of une state be {ncluded i it was
saeXing a convention for a purpose different from anothar.
Others ¢laimed that once the leglslative eemsion of the state had
expired, its particular ¢all for & Cenvention had explzed,
Needlegs to say, the oomploxities generated by these sxisting
calls for a federal constitutional Convention ¢an well ¢enerate a

potential nightmare.

For all of tho above remsons, Y think the Utah tayielature

would he wivce and responsible L1f it sdopted a bill rapatling
Utah'a call for a federal Constitutionsl Conventlon. There are

® o




Thes Henorable Resss Hunter
Jepusry 19, 1990
Page 2

sizply too many rinks and potentinl controveray antailel by
following this procedure. Xven those seaking # federal

ti convention to rawaed :
genetiivEiopal Convention to remady s perticuler provlen shoas.

the convention. Indeesd, a Conventilon would be free to ot only
reject the proposal that the stats wished to see them adopt but
it would also be freé to propose any number of other chunges in
the Constlitution that the propenents of a Convention mijht not
1ike to mee adoptad., If sne wishus to amend the Zederal
censtitution on a npecific topic, they should follow tha amending

process and not run the grave risks posed by sesking =

constitutional Convantion.
Yory truly YOurs,
e W\ N 'V‘"“-"""“"
C—'.'!/ohn J e

lynn
Jugh B. Brown Professdor oI LAW

JI¥ PR

Phoe 2




-

SE1 3Ty 08 A PG 323 PIRAN] 1R WO PRI N 205 Nonbas Nes
WP Pat BumT i T I 0 WIBC) PP ig 3doot U] PARJER Iq UV WOPURL
WA A PRIV I AL I 0 NP SUIPEM WD WQ STy PR SR Jomagog

{imoaxy ygv ==

40 LNINGHINY “DORY Ivf NYOIEINY “HNOD ASNLE NOLNIANDD) TYNOLINIIIENOD) IVEIlag
Smmpamiosian nuoE) w paup mpEEpny) (swunef ary sy yya 3 uo) (s8]
‘i wef) mmgY) jo soumson I “Emalg S, punmpi  ‘lLwmanog uigly Y
umy dveinuy [ WOl EMpUKIcm2) WY pepapul 35t suonoidde popmy Jo A3Ipgrea
Suipagap iuamnlse 33N (ZL61) 6291 ZISL "ATY T “anvy 3 ‘uoTInINTUOT) S2191% PANTMY
W1 Juipuswy jo POyIR)Y WONUINMO) Y} ue wonwInds7 parogosg “noN 2961) 66 AT
T1 MO 9§ T12304¢ BONLIALOY 4 I3NAY Y[ PuP Jurwpurmy sy IY] PPRpuoy
HC28t) 1 AT Y Y14 ) 9T ‘wentusano) pEuenninmuo) IP2p24 PRIBurT ¥ RpoN I
TUOREALLOD ¥ U0 PROdW) 3G VD NIy AIEPUTE Jeq voppod 3 Supioddns nuawaniiv
MU Jod "G6LT *[T] INQ 6] nIPIDD B 0] WNFT y—i{juG fuDHUIMLET PIIIMIGLY
Junpe) & ing i atay 4 P[I1sy E20Q “IUAMLY VKA WEIM JomIJaig LG Ansae
Ba; ¢ 5] vonpod umTms)| e M Junieddns 30034 mpgdmg wom 3gy ¢

pinoys uoistaozd ey pasafe Ljjesaund erydppenyg ur sorefapap oy y
“pAaarme) 2q
10UUD SVONIUIAUOD NS Jo 22NeWw 13{qns 32 12y woNPUol 2y s1od
<dns pue ‘feid pinoys suonuaAuod feuCTIMINISUS 3{61 Y1 03 193ds31
Yilm SUONUZIUL SI3TWEY 3P SNRUIWAIT A PNV JO VORNIOAI 371 JO
sisdjeue Uy Juswwizacd jexaps3 oy pue saangepsiBa) e Sy udIMIg
aod Jo vonwofie an u Lvpd B NUWPpUIWE [RROIMIIFUCD I[01
3| InoGe PIUIdUC) I1am sISmEY SQ Ty PYSIGES UCTIURATOY)
eydppeiiyg 31 1w 4 apnry 13a0 $33eQap 3P JO uonTUIMIEXS UY

wonu2Auo) wrydEpeliyg Q1 32 A SpPMIY jo uonnjoay T

“PIfeAw se $5913u07) Aq paresn oq wnm
dURAPE U PATWI] 3q UL UOHUIAUCD ¥ ITYP MI1A SNOFUOLID 213 uo
panimazd 3:r ey suonondde uonuzaund 1.y Lue T SIpapuod osfe
aplue sy g

1 USAUOI ® Yons
Y3nopy -a1endoadde suapisuod i Ssﬁvsan.ﬂbﬁnkcowﬂmﬂﬂ

10} mt 3y O twqns pue ‘Neqap ‘Apnis o1 Lapoyine Jaey SN
UONUIAUOS [RUCIMNSU0I mau Lue 121y Indre “3oa5moy ‘dpnresigy

y RN 350 vIpIm Ay
UONNIAUCS 3 Ivy: Annbas pur ‘suoneondde 21ms 3@ M 3duzpioe
Ul PA2PBUC) 3q Lem 3wy wnem a1y jo adox A JUPIPp ‘uonuaa
0D PN ¥ [P INW “NONUIABOD _153ew 1ofgns Py, ® 10}
f0bai 301 01 3tucdsaa vt “sea8uo) (g) Pue ‘paatwn| Afrewio) 2q uon
“UAB0) 241 v swonmidde s ut i3Pods 01 593 10) DifeA 11 11 (3)
‘nuwpuatne Supodosd 105 pope vopuIALO Lue 30 LHiuowne 3w
3e{qns atp vurape vy g Lew 5318007 (1) :suondwnsse 23:m uodn

pesunad a1e ‘a&n YL "M JuaIIp ¥ Sundopal suonmnd

L31sxeATUn WXNG IV MeY Jo xo08s®8

1z263) s0- 30
691 "1 XMIVA 73 “Wewns3Buo) 3 01 INFY y Susnmpmres) 3 Pupusay “pRig M3 3
T I ] 3 LGl ¢ Ity rmanof ar] emonsy g
“#agms 9og] 4 IM “TWOPDORGAS IIY I
£3PIr=A 20 Jo VOPMXIP T 303 “PuorIy RMoHIPuS) Mn w3 PIULE W e ey Gl
1 X 1 5 "tao] 4iq wonnion 3w ‘gzl 15 Aty 30 sy {runcie) pion) (a1 » WL
P> Agrp) £ZU15 3T Pr ABupmodm) €1STS IT Pr Izpuskay Pur RN Fmoees)) TISIS
uu.ﬁmgggnuigddﬂg:auuﬂw&gggg
WIoN ‘oroR maN) 01515 3T Ppr epmaN pur. TXRRIQIN) 6051S TT pr “(rodmmmeryy
Po¥ pumiiazyg) §041S 3T pr Hevemmoy pur Fmury M09 EPIOLY MEarra) Zzes
it pr (opriojo) pue ‘ruotyy “sweqey) (RIEI s W23 TP ApTp) SOE1S 3T = -{ogrpy)
Z$61S 3 P! *(moye( =33} {gr5y ) Jen PI Ajep) 1561S 3t Pr c(ymp) Far mmorysy)
{661 '8 xew P2 Apep) goszs 1t P ewmpuy) (GLS1 7 AT PO Apep) L1088 ¥ P
‘Gaysdmey asN) (6261 91 AT PO AEp) $8095 DAY DWOD I proY PuciHTISue)
3N U} pURd U3IG PEY TUONRIOGS MK IIY JO Iugu-K1uImd ‘6L6] 16 ASH JO Y T
TS 3 vy akegyag eab aj jo PP Iq TR eI 1Y
unoﬁ-)d-ﬂmg--.unﬁvoﬂubnhUnuncOUoﬁhngnz»Ulﬂoﬁuuﬁﬂl
1° 3POW QIO YL 10 3T MG ST JOADM, SYIngg I U LCOPUIANOT] AQ 30 WS
JEi3A2% 3@ 3o fIno! 3a1q 30 sAIEMIEY] MR 4 PIGNTI Uy ‘UCHMINEOD) NP
3° 1YY X “weoding pur nunul e 01 P 3q TUTYS “HTD) 2D U “Piga NEH
-Puray Bopodozd 0] uopulamor) R D fIEYE IITIS ITI3a28 210 JO TPIPQI Omy 20
sIMERY] A 30 wopwddy s uo a0 “UORTIRIUY) ! O NUIMMPUINY Nodoid
E.ganumgvzsﬂguognﬁgiggé
TIMOfIC] IX TPYA A 2PMIV ]
“LEnauy I “ary Jo somajarg 4

-de 3ymqns 01 unfaq s1nvepsifa) aaey Limuss swp w3 fjup ,TepusSe
MO 1Y) SUMUNIP 0) 33 3q PNOM ey suonudaucy pardman
UM A 3Py Lpun samgejsiy] ymc 4q panrmgns suonwoydde djro
3 °L8L1 W wonuRAuO)) FevoRMIISUOD) 3 Suimoro) Linnwd @ 103
£.,/TONTDA0S [enonmInsuc ¢ June Jo yung sm o1,
qBno1q Wa3q 3aTyq o3 pres 51 $521800)) A pnry iq pomseds spp
“OM1 jo [R03 3 1PEaz o1 Lresadou 21 suohrrdde 2a0m ano) Ao
333pnq J213p33 pasuereq © Suinnbaa JWIWPUAWE UL JO NOREIIPITOD 0}
PR12IINI uonuaAuod 10 Sunpo 318005 o1 suoneondde PoNNOqns
Aazy gsms Lurp ‘12a3moy ‘steak mag ase] I 1y PAII® u32q sey uon
~U3AUO0D PRs ou “fqndaz 3y Jo L1011y Y3 ur vy snyy “uoRMINSVOY)
a1 3o wed Jweq ‘T I Jo $1n0J-321 Aq pagne Apuwsnbosqos 33
‘monuaAue ® s Lq pasodord nwmpmwy e AP Jo sSpangI-om
30 uonwrdde vodn siwpmwmy Swsodoxd 10] UORUIALOY) T, B
0 s213u0) wonubsr wonmpsuoy smg ponp @ Jo 4 Ipnry

tunpq g iy

TONUIANO)) [euonmITISHO) .
«PAITEry,, 943 yo monsony) mgﬂq

87 x8burireg g xe3zTEM




THE
UNIVERSTTY
OF UTAH St v s

® November 29, 1983

I here offer brief comments of my own., The
proponents are trying to blend the two methods of
constitutional change made available by Article Five.
They are saying that they do not trust a convention, so
they propose to resort to such a body., That is incon-
gruous. They may not have it both ways,

It is to be noted that in the American tradition a
constitutional convention is not a constituent assembly
== a body competent both to draft and to adopt a
constitution, In such an assembly is reposed sover-
eignty., The state antecedents of the Federal Constitu-
tion of 1787 all contemplated voter ratification., 1In
this context it is not unreasonable to conclude that
the members of the 1787 federal convention perceived
such a convention to be competent to have the widest
'range of action in proposing amendments. Of course the
very text confirms this by use of the plural "amend-
ments,.” A convention might propose a single amendment
but it would clearly have a wider range.

If what proponents desire ils a particular change,
the state legislative initiation method is adapted to
the purpose, If more general review and possible
changes are contemplated the convention method is
plainly indicated.

Jefferson B, Fordham




STANFORD LAW SCHOOL

January 16, 1992

Representative Reese Huntey
House of Representatives, State of Utah

FAX: 801/538-1908

Dear Representativo Hunter:

I am sorry that your FAX of January 13 srrived here while I was awgy on
a brief out-of-town trip, I have just returned, and I am glad to give you my

comnents on Senator Hatch's coluomn,

The fear that a constitutional convention could become a "runaway”
convention and propose wholesale changes in our Constitution i{s by no means
unfounded, Rather, this broad view of the authority of a convention reflects
the consensus of most constitutional scholars who have commented on the Lssue,
Senator Hatch, in asserting that the "most skittish constitutional scholars
agres that Arcticle V prevents any chance of a runaway crises," is simply
wrong., While an ABA Committee some years ago ¢id endorse the view that a
linited coavention is possible, the weight of the scholarship is clearly the
other way. A convention, once called, would be in the same position as the
only other convention of this kind that we have had in our history--the 1787
Constitutional Convention that propsosed the Constitution that we live under
today and whose Bicentennial we celebrated so recently. The Philadelphia
Convention, too, was in effect a runaway convention.

. 1 have developed lengthy arguments, legal and practical, that support
the case that there is no e¢ffective way to limir the agenda of a convention,
as have many other scholars, My own arcticle appears in 14 Georgia Law Reviev
1 (1979). For another ¢laborate argument to the same effect, ses Professor
Walter Dellinger’s article {n 88 Yale Law Journal 1623 (1979), Both Professor
Dellinger and I, as well as a number of other constitutional scholars, have
testified in state and congressional hearings to the same effect., I am
therefore soxry to see that Senator Hatch continues to insisc, as cthe
advocates of a balanced budger amendment have so long insisted, that the
consensus among constitutional scholars is the other way. The facts-are

otherwise.
*  With high regard,

(:;;Ei,~;;('tax~,—-

mllhcr,
Nelson Cromwell Projessor of Law

Crown Quadrangle
Stanford, California
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Motrs Bams, Fndians 45550

Direct Dial Number
<19-239-85667

December 7, 1987

Mr. Don Fotheringhan

Save the Constitution Coumittes
Box 4582

Boise, ID 83704

Dear Mr, Fotheringham:

You have askead my opinion the effort to rescind the Idaho
legislacture’s approval of the proposed constitutional amendment
to require a balanced federal budget, It would be within the
pover of the legislature, in my opinion, to rescind its approval,
The courts could possibly regard the efficacy of that rescission

s a political question committed by the Constitution to the
‘scrction of Congress, Nevertheless, even Lif it were not

dicially enforceable, such a rescission would be within the
power of the Idaho legislaturz and it ought to be regarded by
Congress as binding.

On the merits of the rescission, 1 support it for the
reasons stated in the enclosed article from the April 22, 1987,
issue of The New American.

I hope this will be helpful., If there is any further
informacion I can provide, please let me know,

Sincerely,

éﬁ:,éL ﬁzka_;
Charles E. Rice
Professor of Law

Enclosure




| .‘

K
. LA

» ’
'-.o‘rus,it"','."

Statement of Professor Nell H. Cogan

I agree almost entirely with the foregoing memorandum,

My understanding of the Federal Convention is that it is a
general conventlon; that neither the Congress nor the States may
limit the amendments to be consi{dered and proposed by the Conven~
tion; that the Convention may be controlled in subject matter
only by ltself and by the people, the latter through the ratifi-
cation process, My understanding is further that the States and
Congress may suggest amendments and the people give instructions,
but th&t such suggestions and instructions are not binding,
Thus, I believe that should the Congress receive thirty-four
applications that clearly and convincingly are read as appli~
cations for a general conventlion (whether or not accompanied by
suggested amendments), then Congress must call a Federal
Convention.

While it is plainly appropriate to examine the traditional
historical sources -- text, debates, papers and pamphlets, cor-
respondence and diaries -~ it is plain too that these sources
must be examined, and other sources chosen, within the context of
ocur evolving theory of government. As I understand that theory,
the Federal Convention is the people by delegates assembled,
convened to consider and possibly propose changes in our funda-
mental structures and relationships -- indeed, in our theory of
government. itself --, and controlled only by the people and
certainly not by other bodies the tasks and views of which may
disqualify them from fundamental change and which themselves may
be the subjects and objects of fundamental change.

SCHOOL OF LAW
SOUTHERN METHODIST UNIVERSITY 7 DALLAS, TEXAS 75273
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727 Bast 26th Street+ Austin, Texas 78703 (512) 4715151

April 16, l987

The Honorable Clint Hackney
House of Representatives

Box 2910
Austin, Texas 78769

Dear Representative Hackney:

Ve iew LLOLALY has prcoviaded me with a copy of H.C.R. 69,
which you introduced in the Legislature in order to have the
Legislature rescind the petition by the 65th Leyislature asking
Congress either to adopt a balanced budget amendment or to call
a constitutional convention for the purpose of proposing such
an amendment. I enthusiastically support your resolution.

bt very much, however, whether amending the Constitution is
way to get it. I feel quite certain that even opening the

door to the possibility of a constitutional convention would be
a t:aqedy for the country.

. A balanced budget is something devoutly to be wished. I

We celebrate this year the Bicentennial of the Constitu-
tion of the United States. For 200 years it has gerved us
well. I start with a strong presumption against any amendment
to it and with an absolutely conclusive bLelief that we should
not have a constitutional convention. Your resolution correct-
ly says that scholarly legal opinion is divided on the poten-
tial scope of a constitutional convention's deliberations. I
think that is an accurate statement. My own belief, however,
is -that a constitutional convention "cannot be confined to a
pacticular subject, and that anything it adopts and that the
states ratify will be valid and will take effect. We have only
one precedent, the Convention in Philadelphia in 1787. It was
summoned "for the sole and express purpose of revising the
Articles of Confederation and reporting to Congress and the
several Legislatures such alterations and provisions therein."
From the very beginning it did not feel ccnfined by the call
and gave us a totally new Constitution that completely replaced
the Articles of Confederation. I see no reason to believe that
a constitutional convention 200 years later could be more narc-

.wl.y ciccumscribed. ’
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' The Honocable Clint Hackney
| peil 16, 1987
age 2

Wwe will have a balanced budget when we have a President
and Congctess with the determination to adopt such a budget. I
hope that day comes soon, but I hope sven RorLe that the day
never comes when the country {s exposed to the divisiveness and
the possible untoward results of a constitutional convention.

I hope you are ‘cucceutul in persuading your'co‘lleaques
in the House and Senate to adopt H.C.R. 69.

« Sincerely, o
’ v ’l'. ] N

’ . " ' ' '_I' ) ',

t" PO el '-{/""."'

Charles Alan Wright ;
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Bupreme Qourt of the Wiited Blates
Baskington. B, ¢, 20543

’ EHamIERg OF June 22, 1988
CHICF JUSTICE BURGLN

[ 14171 ]

Dear Phyllis:

I am glad to respond to your inquiry about a proposed .
Article V Constitutional Convention. I have been asked questions

about this topic many times during my news conferences and at
college mestings since I became Chairman of the Commission on the

Bicentennial of the U.8. Constitution, and I have repeatedly
replied that such a convention would be a grand waste of tins.

I have also repeatedly given my opiniocn that there is no
effective way to limit or muzzle the actions of a Constitutionadl
Convention. The Convention could make its own rules and set its

Congress might try to limit the Convention to one

own agenda.
amendment or to one issue, but there is no way to assure that the

convention would ocbey. After a Convention is convened, it will
don't like its agenda.

— ba_too late to sto? the Convention 1f we dop
The mee ng n {gnored the limit placed by the
Confederation Congress "for the scle and express purposae.'

Wwith George Washington as chairman, they were able to
deliberate in total secrecy, with no press coverage and no leaks.
A Constitutional Convention today would be a free-for-all for
special interest groups, television coverage, and press

speculation.

our 1787 Constitution was referred to by several of its
authors as a "miracle.” Whatever gain might be hoped for from a
new Constitutional Convention could not be worth the risks
involved. A new Convention could plunge our Nation into
: onfusion and confronta , with no

’ assurance that focus would be on the subjects needing attention.
I have discouraged the idea of a Constitutional Convention, and I

. ' am glad to ses states rescinding their previous resolutions
' requesting a Convention. In these Bicentennial years, we should
be celebrating its long life, not challenging its very existence.

Whatever may need repailr on our Constitution can be dealt with by

specific amendments.

Cordially,

s

Mrs. Phyllis Schlafly
68 Falrmount

. Alten, IL 62002
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STANFORD LAW SCHOOL

Personal Statement, Profasuor Gerald Gunther

My major concern is with constitutional processes, The
convention method of amending the Constitution is a legitimate
one under Article Vi it is an appropriate method for proposing
amendments when two-thirds of the state legislatures, with
appropriate awareness of and deliberation about the uncertainties
and risks of the convention route, choose to apply to Congress
to call a convention. But the ongoing balanced budget
convention campaign has not been a responsible invocation of
that method. Instead, between 1976 und 1979, about half of the
state legislatures adopted applications without any serious
attention to the method they were using, in an atmosphere
permeated with wholly unfounded assurances by those who
lobbled for the convention route that a constitutional
convention could easily and effectively be limited to
consideration of a single issue, the budget issue. In my
view, a convention cannot be effectively limited. But
whether or not I am right, it is entirely clear that we have
never tried the convention route, that scholars are divided
about what, 1f any, limitations can be imposed on a convention,
and that the assurances about the ease with which a single
issue convention can be had are unsupportable assurances.

I find it impossible to believe that it is deliherate,
conscientious constitution-making to engage in a process that
began in 1976 with a mix of inattention, ignorance and narrow,
single-issue focus; that might well expand to a broader focus
during the campaigns for electing convention delegates; and
that would not blossom fully into a potentially broad
constitutional revision process until the convention delegates
are elected and meet. There is no denying the fact that, if
the present balanced budget convention campaign succeeds in
eliciting the necessary applications from 34 state
legislatures, the convention call will be triggered by
inadequately considered state applications, for the vast
preponderance of the legislative applications rest on an
entire absence of consideration of the risks of a convention
toute. In my view, that constitutes a palpable misuse of the
Article V convention process. The convention route, as I have
said, is legitimate when deliberately and knowingly invoked.
The ongoing campaign, by contrast, has produced a situation
where inattentive, ignorant, at times cynically manipulated
state legislative action threatens to trigger a congressional
convention call. I cannot support so irresponsible an
invocation of constitutional processes.

Gerald Gunther, | (-7 ,.__((;‘_
William Nelson Cromwell Professor of Law @h‘_‘Q‘Q O

Crown Quadrangle LY
Stanford California N ] p)
94305




