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2003 HOUSE ST ANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1052
House Industry, Business, & Labor Committee
; Q Conference Committee
Hearing Date: January 8, 2003
__Tape Number Side A Side B Meter#
1 X 31.5-54.3
| . X 0.0-3.6
Committee Cletk Simmw Sehmidt
Minutes:
O (31.5)REP. GEORGE KEISER: CHAIRMAN: We will open the hearing on HB# 1052.

THE COMMISSIONS TELECOMMUNICATIONS PORTFOLIQ: 'The bill that's before

you today is actuaily submitted from the RRRC, Regulatory, Reform and Review Commission
which is a statutory committee which I am a member of. Testified in support of HB #1052. (see
attachment)

REP. MARY EKSTROM: Potential bad actions, page 2: What sort of things do we invision,

slamming and cramming?

TONY CLARK: When we refer to potential bad actions, it's strictly in how Quest deals with

it's competitors and the wholesale market place. There's a whole list of standards to which Quest

N A e i

i agreed and offered to these competitors basically as part of the contract that they agree to

\_) provide this level of service.
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Page 2

House Industry, Business, and Labor Committee

Bill/Resolution Number HB 1052 s
N Hearing Date: January 8, 2003 !

REP. MARY EKSTROM: How does this compare in terms of the PSC's handling of this
; long distence carrier and other long distance carriers? Are there similar agieenients and similar
situations?
TONY CLARK: This is really new and just for Quest. The reason: It goes back to the federal
act which Quest and all Bell companies where prohibited from providing long distance after the
break up of AT&T. Commerce came up with the idea. One encouraged competition for local
phones. So Bell company said if you meet all of these standards, then the reward that you get for
opening your local network, is you get to get into long distance. The FCC is part of this process.

(42.1)REP. JIM KASPER; How do you or the entity determine the rate that can be charged to
the other long distance carriers for the use of the local lines? What method have you been using

1 Q to investigate?
TONY CLARK: There are two rates. There are a couple of different areas that are regulated,

S e e e gt e

there are access fees which long distance companies pay to local companies when they access
their network. There are two parts of access fees: Partially intrastate access fees which are
regulated by the PSC. The companies can choose to be price capped, which is allowed under
stute law, or they can choose the rate of return regulated. There are intrastate access fees, which
are regulated by the Federal Communications Commission. The second type of regulated rates to

which they might be referring are the grades that Quest offers to use network if you're a

competitive local phone company. So it wouldn't be a long distance company. It might be one
who is renting Quest network and what they're renting is network element, which there are
certain network elements under the Act which Quest has to rent to competitors, and they have to

rent them at regulated rates. The rates have been in effect for a number of years. In the Intetim
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Page 3
House Industry, Business, and Labor Committee

Bil/Resolution Number HB 1052
Hearing Date: January 8, 2003

arbitrated agreement before the commission that AT&T & Quest entered into. The FCC wants
final rates set.

REP. JIM KASPER: So they are regulated?

TONY CLARK: At least on the wholesale level for what they can charge competitors for
certain portions of that network.

REP, MATTHEW KLEIN: Who are the four Legislatures that serve on the RRCC with you?
TONY CLARK: Rick Berg, Rich Wardner, Sen. Tomak, and Rep. Glassheim,
BEE.MATTHEW KLEIN: How do those predetermined amounts and what are we relating to
on the second page of your testimony; if Quest fails to meet it's obligations, the phrase
predetermined amounts, how do those get determined and what is it?

TONY CLARK: There is a whole matrix of predetermined amounts. There's a matrix of what
Quest would have to pay to both competitors and competitive companies and to the state, The
way those were developed was part of a multi-state regional collaborate, Most of these, Quest,
states, commissions, the competitive phone companies over the course of the last 3 years have
collaboratively worked on the plan and came up with that whole matrix of how much will be
taken as payments, I't's the upper Midwest and west, Minnesota, North Dakota, South Dakota,
Nebraska, Wyoming,

REP. MATTHEW KLEIN: On page 3, you talked about the 100,000 dollars per biennium.
Was that live debt or just a gift?

46.9)TONY CLARK: These are just gifts. None of the commissions know what the
expenditures are going to be. After looking at the Legislation that was in the Nebraska
Legislature had instituted, they are structuring differently. They're creating the fund and giving
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Page 4

House Industry, Business, and Labor Conumittee
Bill/Resolution Number HB 1052

Hoaring Date: January 8, 2003

the commission their unlimited spending authority. But once over $100,000 accrued, any
additional money goes to the schools.

REP. GLEN FROSETH: Could we review the fiscal note?

(48.5)TONY CLARK: Explained the fiscal note. The total that they're projecting for the 03-05
biennium is $300,000. The $30,000 is just prorating for these last few months. $100,000 would
be the expenditure that's in the bill itself.

REP. JIM KASPER: Are telephone companies that may have interest in that hearing, have they
been notified so they can get involved in the process if they so desire, and if they haven't been,
how do they get involved in the process, so they can take part in sharing their thoughts?

TONY CLARK: Yes, any of the phone companies involved would be notified,
REP. MARK DOSCH: A few months ago, Quest developed some new accounting
deregularities, has that issue been resolved to your satisfaction?

(823 TONY CLARK: The accounting deregularities, are trouble. The commission itself needs
to keep it's eye on what we have regulatory authority over.

REP. MARK DOSCH: !t also deals with the integrity of the company and if we'te relying on
Quest to be honest with it's competitors on how they treat them, needs to be taken into account.
TONY CLARK: That is actually the reason for this bill. The Commission will be entering with
regional piers to hiring an auditor to ensure that.

QEL_GEQBQEKE]_SL& Why are we putting this in code versus doing it through
administrative rule?

(34.3)TONY CLARK: The legislation itself, we would have to do it statutorily, because all

monies would get deposited to the general fund, which is fine but the Commission doesn't know
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; Page §
] House Industry, Business, and Labor Committee
Bill/Resolution Number HB 1052

) Hearing Date: January 8, 2003
really what the income and expenditures are going to be in the first two years, because this is all

- e e i

new to all of us in the 14 state rcgion.
*(Tape 1. Side B)

MEL?: Testified in support of HB 1052, |
REP. GEORGE KEISER: Is there anyone in opposition to HB 1052? We will close the
hearing on HB 1052. What would the committee like to do with this bill?

REP. MATTHEW KLEIN: I vote a due pass on HE 1052,

REP. WAYNE TIEMAN: second it.

(A1 4REP. GEORGE KEISER: There was discussion on HB 1052 by the committee. Asked
the clerk to take a Roll Call Vote on a due pass for HB 1052: 14 yeas; 0 nays; 0 absent; Rep.

/D Matthew Klein will carry the bill,

v,

AR e i et T A i A e e e

| &wﬁwwmkw%ma

. RPN ot ' . " '
o ST Sy e . L ;
B A A Ca . . . v
} [ P TR ; G e L i .
- ' et Lo RE Lt ,‘:,‘.m \
? N . e e marid oty bt -~

. ‘ olive 0 Hot systen A?or microfiiming and

roductions of records dolivered to ifodern Information Systems and

o m'ﬁrmﬂithlﬂmlﬁ tc%.r:e' l& .&:t?:::‘:..“t;:pphotocnmw process meets stendardy of the Arrio?:a ?:tm:os:mi:r:rtm
?:;:I; ;or archival microtiim. NOYICEr If the filmed image ahove fs Less Legible than this Notice,

documnt h"m 41 imad, /L/ ) / ‘ /o

' tor’a Signature

Oate

4




é
|
i
r
!

accurat
the micrographic images on this film am“:e“. tThe photographic process mlt:‘iag“ than this Notice, it is due to the

SN t?a;&‘

FISCAL NOTE
Requested by Legislative Councll

03/10/2003
Amendment to: HB 1062

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared (o
funding levels and appropriations anticipated under current law.

2001-2003 Blennium 2003-2003 Blennlum 2005-2007 Blennium
General |Other Funds| General |Other Funds| General [Other Funds
Fund Fund Fund
Revenues $5,000 $100,004 $200,000 $100,000 ;
Expenditures $0 $30,000 $0 $100,000
Appropriations $0 $100,000 5 $100, €
1B. County, city, and school district fiscal effect; /dentify the fiscal effsct on the appropriate political subdivision. i
2001-2003 Biennlum 2003-2005 Biennium 2005-2007 Biennlum ;
School School School i
Counties | Cities | Districts | Counties | Cities | Districts | Counties | Cities | Distriots
$O $0 $ $ $0 $0 $ $0 $0

2. Narrative: Identify the aspects of the measure which cause fiscel Impact and include any comments relevant to
your analysis.

This bill creates the performance assurance fund, a component of Qwest's performanace assurance plan which Is a
required part of Qwest's application to provide out-of-region (InterLATA) long distance. The performance assurance
plan is basically a contract between Qwest and competitive local exchange companies that interconnect with Qwest.
The plan Includes service quality goals and benchmarks which Qwest must meet. If Qwest falls to meet these goals
and benchmarks, the plan pruvides pre-determined damages that Qwest must pay both the competitive local
exchange companies and the state. The state must monitor and audit the effectiveness of the plan. The continuing
appropriation allows use of the fund moneys to carry out thuse monitoring and auditing functions.

3. State fiscal effect detail: For information shown uncler state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

Revenue estimates are based on information provided by Qwest and Indicate the midpoints of projected ranges. For
the period covered by the remaining portion of the 2001-2003 biennium, Qwest estimates, based on current reports
and trends, payments into the fund of $15,000 to $20,000 per month. The midpoint of this range for six months is
$105,000. The engrossed biil provides that $100,000 of this Is to be deposited into the special fund and the excess is
to be deposited into the general fund. For the 2003-2005 biennium, Qwest estimates lower payments into the fund,
based on current reports and trends, ranging from $10,000 to $15,000 per month. The midpoint of this range for 24
months Is $300,000. Again, $100,000 of this is to be deposited into the special fund and the excess Is to be deposited
into the general fund. The bill contalns a sunset provision, ending 30 June 2005. Consequently, there are no
estimates provided for the 2005-2007 biennium.

B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
item, and fund affected and the number of FTE positions affected,

The state must monitor and audit the effectiveness of the Qwest performance assurance plan. Qwest regional states
are exploring ways to collaboratively administer these responsibilities, which should bring efficiencies to the process.
Expenses for such a collaborative effort will be pald from the special fund. Even if no multl-state collaborative efforl is
undertaken, the commission will incur expenses to monitor and audit the effectiveness of the plan in North Dakota,
and the appropriation will allow the expenses of this function to be paid from the speclal fund.
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7 C. Appropriation ;
l : ‘ s: Explain the appropriation -
‘ the blennial appropriation for ation amounts. Provide detall, when appropri
budget. Indicate the relationship between the amounts m&ngo::{;ngén:'n%d:dppmm g’ﬁ«'ﬁ:ﬁ"m

The legislat
eglslation authorizes a continuing appropriation of $100,000 each biennium from the special fund

Name: lliona
_lliona A. Jeffcoat-Sacco '
Phone Number: 701-328-2407 :f.n;yr;pam- S

-

B e A R e

g b ke .
s A s
SRRy e ;

AR R ; ,
A B L] CETE i Lo
Sad RO P .
g [ T S Vo e S .
' R o '
; “ ‘ R Lol el - .
. BRI R o ARV LR
PR ER YT
» v‘ YA 3 |
i) —, L e e e -

s the micrographic imeges on this f{im are accurate reproductions of records del ivered to Nodern information Systems fo-r‘nicroﬂlnl y od
rds of the Amerfcen National Stenderds Institute

were 11lmed fn the regular course of business. The photographic process meats ot
(ANS3) for archivel microfflm. NOYICE: 1f the fimed image above is less legible than this Notice, ft is due to the quality of the

s Halns Kol ol /2 bA. J
tor's Signature 4 / /s Date

I " D S P




yes on this film are
m:."’ﬁ't".ﬁﬁ'?ﬁ'@h’."f-ﬁwur course of business. The photographic process meets st

FISCAL NOTE

Requested by Legislative Councll
12/16/2002

Bil/Resolution No.: HB 1052

1A. State fiscal effect: /dentily the state fiscal effect and the fiscal effoct on agency appropriations compared to
funding levels and appropriations anticipated under cument law.

2001-2003 Biennium 2003-2008 Blennium 2005-2007 Bliennium
General |Other Funds| General |Other Funds| General |Other Funds ‘
Fund Fund , Fund ; |
Revenues $0 $105,004 $0 $300,004
Expenditures s $30,000 $0 $100,000
Appropristions $q $100.000 $100,
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision. !
2001-2003 Bisnnium 2003-2008 Biennium 2005-2007 Biennium {
School School School !
Countk%o Cities | Districts | Counties Cities Districts | Counties CHies | Districts 1

2. N"r:lty‘:I.: Identify the aspects of the measure which cause fiscal impact and include any comments relevant to
your analysls.

This bill creates the performance assurance fund, a component of Qwest's performanace
assurance plan which is a required part of Qwest's application to provide out-of-region
(InterLATA) long distance. The performance assurance plan is basically a contract between
Qwest and competitive local exchange companies that interconnect with Qwest. The plan
includes service quality goals and benchmarks which Qwest must meet. If Qwest fails to
meet these goals and benchmarks, the plan provides pre-determined damages that Qwest
must pay both the competitive local exchange companies and the state. The state must
monitor and audit the effectiveness of the plan. The continuing appropriation allows use of
the fund moneys to carry out these monitoring and auditing functions. 1

3. State fiscal effect defall: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type and

fund affected and any amounts included in the executive budget.

Revenue estimates are based on information provided by Qwest and indicate the midpoints
of projected ranges. For the period covered by the remaining portion of the 2001-2003

biennium, Qwest estimates, based on current reports and trends, payments into the fund of
$15,000 to $20,000 per month, The midpoint of this range for six months is $105,000. For

% the 2003-2005 biennium, Qwest estimates lower payments into the fund, based on current
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7~ reports and trends, ranging from $10,000 to $15,000 per month. The midpoint of this range

for 24 months is $300,000. The bill contains a sunset provision, ending 30 June 2005,
Consequently, there are no estimates provided for the 2005-2007 biennium.

B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
ftem, and fund aifected and the number of FTE posttions affected.

The state must monitor and audit the effectiveness of the Qwest performance assurance
plan, Qwest regional states are exploring ways to collaboratively administer these
responsibilities, which should bring efficiencies to the process. Expenses for such a
collaborative effort will be paid from the fund. Even if no multi-state collaborative effort is
undertaken, the cominission will incur expenses to monitor and audit the effectiveness of
the plan in North Dakota, and the appropriation will allow the expenses of this function to

be paid from the special fund.

C. Appropristions: Explain the appropriation amounts. Provide detal, when appropriate, of the effact on
the blennial appropriation for each agency and fund affected and any amounts included in the executive
budget. Indicate the relationship betwesn the amounts shown for expenditures and appropriations.

,f' ) The legislation authorizes a continuing appropriation of $100,000 each biennium from the

fund, and allows the commission to request that the budget section of the legislative council
authorize additinal amounts if appropriate.

Name: lllona Jeficoat-Sacco _[Agency: PSC
Phone Number: 701-328-2407 [Date Prepared:  12/20/2002
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Date: | ?/ 03
Roll Call Vote #:

2003 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTIONNO. | O52_

House Industry, Business & Labor Committee

E Check here for Conference Committee

Legislative Council Amendment Number

Action Taken [ )O P ass
Motion Made By . 'N s Seconded By &o . Ecdkstrom
'qu &JLQ_ { )

Representatives Representsatives

Chairman Kelser | Rep.Boe
Rep.Severson, Vice-Chair Rep.Ekstrom
Rep.Dosch Rep.Thorpe
Rep. Froseth Rep. Zaiser
Rep. Johnson ‘

Rep. Klein
Rep. Nottlestad
Rep. Ruby
Rep.Tieman

Total  (Yes) | "I No A€~
Absent O
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2003 SENATE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO, 1052

Senate Industry, Business and Labor Committee

QO Conference Committee

Hearing Date 02-17-03

Tape Number Side A

" Side B Meter #

1

1170

yi]

Committee Clerk MAA@_UA&LMS

Minutes:Chairman Mutch opened the hearing on HB 1052. All Senators were present. HB 1052

“7™\ relates to a performance assurance plan by the public service commission.

'(estimony in support of HB 1052

Tony Clark, Public Service Commiission, introduced the bill. See written testimony.

Senator Heitkamp: Isn’t this your job anyway?

Tony: This would be brand new. The FCC went about setting up the 271 process. The FCC

requires onyoing paid oversight with annual of biannual audits,

Senator Heltkamp:The PSC does not have permission right now to oversee Qwest?

Tony: We likely have the authority to do so, but the problem is the money. We don’t have the

expertise or time to do that,

Senator Mutch: Dic this go to appiopriations on the House side?

Tony: I don’t know if it ever was. The cost will be $300,000 from the general fund.
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Senate Industry, Business and Labor Committee
Bill/Resolution Number 1052

Hearing Date 02-17-03

Senator Klein: So we are establishing a group to oversee these companies at the request of the
FCC?

Tony: They say that before they will approve a company to go into the long distance
marketplace, the ongoing commitment for oversight needs to be in place.

Senator Nething: Under the two types of payment, the first type says that “if the competitor has
been harmed” but then it is stated as “potential bad action”, which is it?

Tony: Potential o:ily means that it is a self executing contract between the competitor and Qwest.
End testimony. Tape 1, side B, meter no. 2262.

Neutral testimony

Tim Dawson, Legislative Council, explained the bill. This bill creates a special fund in the state
treasury, Money is deposited into that fund from the performance assurance plan and then money
is appropriated out of that fund on a continuing basis. It is not to exceed $100,000 without
approval.

Susan Wefald, Pulic Service Commission, stated that competing companies will be watching
each other to make sure requirements are met.

Senator Heitkamp: Who administers the contract? Who enforces the policies?

Susan: I believe that is why this bill is in place, so we can work with 14 other states and set up
an audit committee. We need to pay our fair share into that 14 state process in order to do this.
Senator Heitkamp: If we are going to codify this in ND Code, who in North Dakota is going to
sign off on this stuff?
Susan: Those fines are predetermined. They are in the contract. If you come up to our office, we

can show you all the penalties, The commissi - will have oversight.
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: Page 3
| Senate Industry, Business and Labor Committee
Biil/Resolution Number 1052
| /"\r Hearing Date 02-17-03
! Senator Mutch: What do you do if you find some violation of the rates they filed?

Susan:That probably wouldn't be happening in North Dakota. We would work to address it.
Senator Kleln: Is it uniform policy in all 14 states?

Susan: Yes,

Tony Clark: Qwest submits a performance indicator document every month and then writes out
a check.

Mel Kambeitz, Qwest, supports the bill. No additional testimony.

Senator Nething suggests that the left over money go back into the general fund.

No opposing testimony. Hearing was closed,

No action taken at this time,
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. 1052
Senate Industry, Business and Labor Committee
Q Conference Committee

Hearing Date 03-05-03

Tape Number Side A Side B Meter #
2 XXXX 4300-4603

l Pt
oo s i Pl

Minutes:Chairman Mutch opened the discussion on HB 1052. Senator Every and Senator

Espegard were absent. HB 1052 relates to a performance assurance plan by the public service |
commission.

Senator Nething proposed amendments, See attached. The amendments were read and everyone

agreed upon them.

Senator Nething moved to adopt amendments. Senator Heitkamp seconded.

Roll Call Vote: S yes. 0 no. 2 absent.
Senator Nething moved a DO PASS AS AMENDED. Senator Heitkamp seconded.

Roll Call Vote: § yes. 0 no. 2 absent.

Carrics+ Senator Nething.
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PROPOSED AMENDMENTS TO HOUSE BILL NO, 1052

Page 1, line 7, replace "Budget" with “Report to budget"
Page 1, line 8, remove “approval"

Page 1, line 10, " g ‘
thomwda(f,tg'rl atl:; first "fund” insert “until deposits during a biennium equal one hundred

Page 1, line 12, replace "However, the" with “Alt the
) ' payments received by th
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Page 1, remove fine 13
Page 1, line 14, remove “recelving "
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e i ert "with respect
assu?a%%g‘;gms“ received under the plan and the expenditures from the performance

Renumber accordingly
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2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO.,

Senate J O0H2Z.  committeo

Check here for Conference Committee

Legislative Council Amendment Number % m 20‘ 80‘ ' OZOL
Action Taken H'AU'}Qt M

Motion Made By Nf:ﬂmg__ Seconded By Mma‘

Senators Yes | No Senators Yes | No

Sen. Mutch, Chairman
Sen. Klein, Vice Chairman
Sen. Krebsbach

Sen. Nething

! Sen, Heltkamp

<
Sen. Every %
Sen. Espegard

<.

Total  (Yes) 6 No .,Q
Abgent 9*

Floor Assignment

If the vote is on an amendment, briefly indicate intent:
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REPORT OF STANDING COMMITTEE (410) Module No: SR-41-4221
March 7, 2003 12:19 p.m. Carrier: Nething
Insert LC: 30189.0202 Title: .0300

REPORT OF STANDING COMMITTEE
HB 1052: lnd%uﬂhm and Labor Committes (Sen. Mutch, Chalrman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS and
BE REREFERRED to the A?ropmtlom Committes (6 YEAS, 0 NAYS, 2 ABSENT
AND NOT VOTING). HB 1052 was placed on the Sixth order on the calendar.

Page 1, line 7, replace "Budget" with "Report to budget*
Page 1, line 8, remove “approval®

Page 1, line 10, after the first “fund" insert “until deposits during a blennium equal one hundred
thousand dollars"

Page 1, line 12, replace "However, the* with "All the payments received by the commission in
excess of the one hundred thousand dollars deposited in the performance assurance
fund must be deposited in the general fund. The" and replace “may not spend more
than one" with “shall report annually to*

Page 1, remove line 13

Page 1, line 14, remove "receiving prior approval from" and after “councll* insert *with respect
to the paynf:jenés received under the plan and the expenditures from the performance
assurance fund®

Renumber accordingly
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1052 & Vote
Senate Appropriations Committee
Q Conference Committee

Hearing Date 3-17-03

Tape Number Side A Side B Meter #
2 X 2080 - 3326

\

Committee Clerk Signature <§M dea_ MZ S

Minutes: CHAIRMAN HOLMBERG opened the hearing to HB 1052. A biil relating to a

performance assurance plan by the PSC,

w> (Meter 2159) TIM DAWSON from Legislative Council appeared to testify neutrally on HB

1052. He explained the history of the bill. He staffed the regulatory petform commission from
whence the bill came from, The bill creates a special fund in the state’s treasury called the
performance assurance fund and the moneys are deposited in this fund from performance
assurance plan., The performance assurance plan is a plan whereby Qwest has entered into an
agreement with other carrlers and the state receives some moneys from these contract for
violations of the contract. This money in this fund is appropriated on a continuing bases and there
is a limitation on this on lines 13-16.. Payments in excess of $100,000 must be deposited in the
general fund. The commission then shall report annually to the budget section on the expenditure

of that first $100,000,
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Page 2

Senate Appropriations Committee
Bill/Resolution Number HB 1052
Hearing Date 3-17-03

L (Meter 2304) Tony Clark, Public Service Commissioner testified in support of the bill. See

e e et A P——

written testimony Exhibit 1.

(Meter 2813) Mel Kambitz, Qwest Corporation testified in support of this bill,
(Meter 2897) There was a motion of a DO PASS by SENATOR ANDRIST and a second by
SENATOR TALLACKSON. The roll call vote passed the bill with 12 yeas, O nays and 2 absent,

The IBL committee will carry by SENATOR NETHING.

CHAIRMAN HOLMBERG closed the hearing to HB 1052,
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H.B. 1052
Presented by: Tony Clark, Public Service Commissioner
Before: House Industry, Business and Labor Committee
Honorable George Kelser, Chalrman
Date: January 8, 2003
TESTIMONY

Chairman Kelser and members of the House IBL Committee. Good moring, my
name is Tony Clark, | am a state PSC Commissioner, and am the holder of the

Commission's telecommunication portfolio. The bill before you is a product of the

Regulatory Reform Review Commission, a statutory committee of which | am a member .

along with four state legislators.
As a member of the RRRC and the PSC, my testimony today Is both to explain

the bill itself and offer the PSC's support for the bill on behalf of my fellow
Commissioners.

This !agislation deals with the establishment of a fund to handle payments that
Qwest Corporation may be making to the state in future months. As many of you know,
Qwest recently obtained FCC authorization to provide long distance service. The
process by which they obtained approval is known as the 271 process (named after the
section of the federal act that governs it).

As part of the 271 process, the FCC requires Qwest to institute a plan that
assures its continued good performance in how it treats its local phone competitors.

The PSC reviewed this plan and recommended changes, where appropriate. Because
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H.B. 1052 Testimony
January 8, 2003
Pge 2

Qwaest is now authorized to provide long distance service, the plan is in effect, but a
change In law Is necessary to make the plan work as envisioned.

The FCC requires strong financial incentives that ensure that Bell Companies
keep up good wholesale performance. The plan to which Qwest has agreed sets
numerous quality of service goals and benchmarks which Qwest must meet. A key
component of this self-executing contract is compensatory payments. The plan that |
Qwest is offering calls for two types of penalties. The first is a direct payment to the
competitors that have been harmed by Qwest's potential bad actions. The second are
paymeiiis Qwest makes to the State of North Dakota for injuries done to the competitive
marketplace should it fall to meet the standards to which it has agreed. If Qwest fails to

meet its obiigations, it pays pre-determined amounts to its competitors and to the state.

N
! The question becomes, how are payments to the state handled? There is

general agreement from all the parties involved in this process that a portion of that

money should be set aside for the continuing administration, monitoring and auditing of

this plan. Once Qwest enters long-distance, it is as much a beginning as an end, The

PSC and our regional peer commissions will enter a new stage, wherein we will

continue to work collaboratively with all parties, monitoring, auditing and enforcing this

wholesale market. The PSC will incur expenses associated with continuing regional

collaboration. This could include not only staff travel and expenses, but the possibility

that a number of state commissioris may jointly hire an independent auditor or

consultant for on-going oversight. To do otherwise is, frankly, not an option. The FCC )
would simply not allow a Bell Company into long-distance if it didn't believe there was ‘

an ongoing state commitrment to overseeing it.
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H.B. 1052 Testimony
January 8, 2003
Page 3

The solution the RRRC is proposing is for the legislature to set up a mechanism
that will allow for a portion of the money received from fines to be used by the PSC to
offset the inavitable expenses of administering this plan. All money that is pald to the
state acorues in this fund, The PSC would have budgetary authority to spenc up to
$100,000 per biennium prior to seeking Budget Section authority for additional
expenditures, if needed. This will allow the PSC to continue to do the work the FCC
and others in the telecommunications marketplace expect, but it does so by limiting
taxpayer exposure. It is, effectively, a rogulatory plan that pays for itself.

Section 2 of the bill sunsets the legisiation. The idea is that any unspent money
would then be depcsited in t 3 general fund. Two years from now, the commission and
legislature can revisit the plan. At that point, we will all have a better idea of the income
and expenses associated with this plan. The legislature at that juncture could simply
iecide to general fund all income and roll expenses into the PSC general fund
appropriation, or it could choose to continue the interim fund established in this bill.

Section 3 is the emergency clause. Because Qwest could potentially be making
payments prior to summer, and the PSC could be experiencing expendiitures prior to
that, the emergency clause would be extraordinarily helpful.

You should see a self-axplanatory fiscal note attached, and | would be happy to
answer any questions about that you may have.

That concludes my testimony Mr. Chairman, | would be happy to answer any

questions you may have.
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Chairman Mutch and members of the Senate IBL Committee. Good morning, my
name is Tony Clark, | am a state PSC Commissioner, an1 am the holder of the
Commission's telecommunication portfolio. The bill before you Is a product of the

Regulatory Reform Review Commission, a statutory committee of which | am a member

along with four state legislators.

As a member of the RRRC and the PSC, my testimony today is both to explain
the bill itself and to offer thie PSC’s support for the bill on behalf of my fellow

Commissioners.
This legislation deals with the establishment of a fund to handle payments that

Qwest Corporation may be making to the state in future months. As many of you know,
Qwest recently obtained FCC authorization to provide long distance service. The
procese by which they obtained approval is known as the 271 process (named after the
section of the fecieral act that governs it),

As part of the 271 process, the FCC requires Qwest to institute a plan that
assures its continued good performance in how it treats its local phone competitors in
the wholesale market. The PSC reviewed this plan and recommended changes, where
appropriate. Because Qwest Is now authorized to provide long distance service, the

plan is In effect, but a change In law Is necessary to make the plan work as envisioned.
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The FCC requires strong financial incentives that ensure that Bell Companies
keep up good wholesale performance. The plan to which Qwest has agreed sets
numerous quality of service goals and benchmarks which Qwest must meet. A key
component of this self-executing contract is compensatory payments. The plan that
Qwest is offering calls for two types of payments. The first is a direct payment to the
competitors that have been harmed by Qwest's potential bad actlons. The second are
payments Qwest makes to the State of North Dakota for injuries done to the competitive
marketplace, should it fall to meet the standards to which it has agreed. If Qwest fails to
meet its obligations, it pays pre-determined amounts to its competitors and to the state.

The question becomes, how are payments to the state handled? There is
agreement from alf the parties involved in this process that a portion of that money
should be set aside for the continuing administration, monitoring and auditing of this
plan. Once Qwest enters long-distance, it is as much a beginning as an end. The PSC
and our regional peer commissions will enter a new stage, whereiti we are required to
continue te work collaboratively with all parties, monitoring, auditing and enforcing this
wholesale market. The PSC wili incur expenses associated with continuing regional
collaboration. This could include not only staff travel and expenses, but the possibility
that a number of commissions in our 14-state Qwest reglon may jointly hire an
independent auditor for on-going oversight. To do otherwise Is, frankly, not an
appealing nption. The FCC would likely not allow a Bell Company into long-distance f it
did not belleve there was an ongoing commitment to overseeing the wholesale
marketplace.

The solution the RRRC is proposing is for the legislature to set up a mechanism

that will allow for a portion of the money received from fines to be used by the ’SC to
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offset the inevitable expenses of administering this plan. All money that Is paid to the
state accrues in this fund. The PSC would have budgetary authority to spend up to
$100,000 per biennium prior to seeking Budget Section authority for additional
expenditures, if needed. This will allow the PSC to continue to do the work the FCC
and others in the telecommunications marketplace expect, but it does so by limiting
taxpayer exposure. it is, effectively, a regulatory plan that pays for itself.

Section 2 of the bill sunsets the legislation. The idea is that any unspent money
would then be deposited in the general fund. Two years from now, the commission and
legislature can revisit the plan. At that point, we will all have a better idea of the income
and expenses associated with this plan. The legislature at that juncture could simply
decide to deposit all income in the general fund, and then roll expenses into the PSC
O general fund appropriation, or it could choose to extend the interim fund established in
this bill,

Section 3 is the emergency clause. Because Qwest could potentially be making |
payments prior to summer, and the PSC could be experiencing expenditures prior to |
that, the emergency clause would be extraordinarily helpful.

You should see a self-explanatory fiscal nhote attached, and | would be happy to
answer any questions about that you may have.

That concludes my testimony Mr, Chairman, | would be happy to answer any

questions you may have.,
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