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2003 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. 1060

House Industry, Business and Labor Committee

Q Conference Committee

SN i o

Hearing Date 1/21/03
Tape Number Side A Side B Meter #
1 X 0.00-54.8
4 x R 50.3-end
4 / X, 0.00-20.0
Committee Clerk Signature ' Mw
Minutes: Chair Keiser opened
Rep. Wald introduced HB 1060.

Dave Ystebo, Chairman of the North Dakota Workers Compensation Board of Ditectors, took
the podiumn and on behalf of his board, requested favorable consideration of all four bills

prepared for the IBL Committee’s consideration.

Brent Edison, Executive Director and CEO of ND WCB appeared in support of HB 1060 and

presented detailed information regarding this proposed legislation. (See attached)

Chairman Keiser stated that he understands the intent of Section 2 is to make the process easier

for employees as it removes the arbitrary 45 day time limit.

Rep. Ekstrom asked for clarification about the “date of death within 6 years of injury”. Edison

said that this has been the statute of lirnitations since 1919,

Chairman Keiser asked if the client has an option for a lump sum if they so prefer. Edison

replied that there is option for flexibility within this new legislation.

on this

(ANS1) for archivel wicrofiim,
document being f

imed

Doerator’s Signature

{im are accurate repr
; business. The photogrephic pro¢

NOTICE: 14 the
{ ‘

f1imed inage sbove s

¢

dolivmd «; Mrn Info
oduct lon of roe:‘r?m“ standards of the Ane

tess Legible

1

mtloﬁ ‘t‘;"f&-ﬁlcromni- and
ricen miml stendards Institut

than this Notfce, it fs due to the quel ity of tlp

WAbA

77

Date

-

-



"
1
! \)
\

M:‘Wﬁmkﬁ%@)‘wgﬁ ’;éé{‘,“}r y

L

Page 2

House Industry, Business and Labor Committee
Bill/Resolution Number HB 1060

Hearing Date 1/21/03

Rep. Ekstrom asked if that means a client can receive a partial lump sum plus a payment to
which Edison answered that this now legislation provides for such an attempt,

Edison said Section 11 “tweaks” the bill passed during the last legislative session and that he
would get statistics as to how many workers have utilized the option after the hearing in reply to
Rep. Ekstrom’s inquiry.

Dawn Lambert appeared in support of HB 1060. (see attached)

Timothy Effertz appeared in support of HB 1060. (see attached) Included in his testimony is a
suggested amendment.

Dave Kemnitz, President of ND AFL-CIO, appeared in support of HB 1060 and offered oral
testimony.,

Sebold Vetter, representing CARE (Concerned Advocates for Retired Employees) appeared in
support of HB 1060 and offered oral testimony.

Edison then reviewed the fiscal note attached to HB 1060, A rate level increase to .5% would
have no effect on existing reserve levels. This has been analyzed by the WCB actuary who
determined that there would not be an impact on rate and reserve levels.

In reply to Rep. Froseth’s questions about the %2 % rate increase and whether that would be
added to an employers contribution rate or would come from the reserve fund, Edison replied
that the rates are reviewed annually during the month of May with their actuary.
Rep. Klein asked if the fiscal note is a guesstimate to which Edison replied that his information

was prepared by the actuary.
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iﬁ House Industry, Business and Labor Committee [I
; Bill/Resolution Number HB 1060 ;
|

m Hearing Date 1/21/03
" There being no one present to appear in opposition to HB 1060, Chairman Kelser closed the

hearing. Following the aftemoon hearings, Chairman Keiser called for committee work on HB
1060,

Rep. Ruby reported that he had reviewed provisions of this proposed legislation and that another
bill introduced (HB 1455) that contains those “tweaks” that Mr, Effertz has proposed within this
amendments to HB 1060. WCB will be providing information regarding qualifications for

benefit increases and death benefits, Rep. Ruby suggested that rather than hold HB 1060, the
committee pass this bill out and work on other issues within HB 1455.

Rep. Ruby moved a do pass.

Rep. Ekstrom seconded the motion.

O The roll call vote was 14-0-0.
|
Rep. Ruby will carry this bill on the floor.
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FISCAL NOTE

Requested by Legislative Councll
12/24/2002

Biil/Resolution No.: HB 1060

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropfiations compared (o
funding levels ar«d appropriations anticipated under current law.

20012003 Blennium 2003-2008 Blennlum 2005-2007 Blennium
General [OtherFunds| General |[Other Funds| General |Other Funds
Fund Fund Fund
Revenues
Expenditivres
Approp (stions
18. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.
2001-2003 Biennium 2003-2005 Blennium 2005-2007 Blennium
School School School
Counties Cities Districts | Counties Cities Districts | Counties Cities Districts

2. Narrative: Identify the aspects of the measure which cause fiscal impact and Include any comments relevant to
your anslysis,

#~\ NORTH DAKOTA WORKERS COMPENSATION
./ 2003 LEGISLATION
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SUMMARY OF ACTUARIAL INFORMATION
BILL DESCRIPTION: Claims
BILL NO: HB 1060

SUMMARY OF ACTUARIAL INFORMATION: North Dakota Workers Compensation, together with its actuary, Glenn Evans
of Pacific Actuarial Consultants, has reviewed the legislation proposed in this bill in conformance with Section 54-03-25 of the
North Dakota Century Code.

The proposed legislation simplifies formula for average weekly wage calculation of a self-employed employer; simplifies
definition of seasonal employment; clarifies the mechanism available to enforce subpoenas issued by NDWC; increases the
remodeling and adaptation allowance for the catastrophically injured from $20,000 to $50,000; clarifies that combined partial
disability benefits, dependenoy allowance, and post-injury eamings cannot exceed an injured worker's pre-injury net wage;
increases the death benefit cap from $197,000 to $250,000 for deaths occurring after August 1, 2003; eliminates the remarriage
penalty for death benefit recipients; provides for lump sum settlement payments in death claims and for NDWC to utitize
structured settlements; provides a civil action for damages and provides a civil cause of action and a criminal offense for willful
retaliation by employers against employees for filing a workers® compensation claim; and repeals binding arbitration,

FISCAL IMPACT: The provision increasing the death benefit cap from $197,000 to $250,000 will result in a rate level increase
of approximately 0.5%. Since this provision will be applied prospectively, it will result in no change to existing reserve levels. It
is anticipated that remaining provisions of this proposed bill will not have a material impact on statewide rate and reserve levels.
DATE: January 6, 2003

3 State fiscal effect detall: For information shown under state fiscal effect in 1A, please:
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2003 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO.

House Industry, Business & Labor Committee

Check here for Conference Committee

Legislative Council Amendment Number

Action Taken SS
Motion Made By Seconded By Ekx;tm“ >
Representatives Yes £ No Representatives Yes | No
Chairman Keiser v Rep.Boe 7~
Rep.Severson, Vice-Chair v Rep.Ekstrom ~
Rep.Dosch ‘ 7 Rep.Thorpe /j
. Rep. Froseth 7 Rep. Zaiser v
" ) Rep. Johnson rd
Rep.Kasper rd
Rep. Klein s
Rep. Nottlestad 7
Rep. Ruby 7~
Rep.Tieman 7

Total  (Yes) ) (-—{\ No Q
Absent _ /O
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BILL/RESOLUTION NO. 1060

Senate Industry, Business and Labor Committee

2003 SENATE STANDING COMMITTEE MINUTES

f Q Conference Committee
Hearing Date 03-03-03
Tape Number Side A Side B Meter #
q 1 XXX 0-3944

_  ——
R Y T2

1 Minutes:Chairman Mutch opened the hearing on HB 1060. All Senators were present,

(: ) HB 1060 relates to binding arbitration in workers’ compensation disputes and workers’

compensation death benefits.

Testimony in support of HB 1060
introduced the bill. See written testimony.

support of the bill. See written testimony.

Senator Krebsbach: Will there be fiscal impact?

Brent: We can provide the fiscal note.

Senator Klein: Is there a lot of claims for death accidents in this state?
Brent: I can get the numbers for you, however it is a limited number.

> Representative Margaret Sitte introduced a constituent, Marian Emter.
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Senate Industry, Business and Labor Committee
Bill/Resolution Number 1060

Hearing Date 03-03-03

Marian Emter is the widow of Anton Emter who was killed in a fue! truck accident,

D

See attached testimony. She wishes to ha'e this bill be retroactive as her benefits have run out

and she has had to change her life style drastically in the past few years. !
Dawn Lambert, Casselton, ND, spoke in support of the bill. See attached testimony.
Dave Kambeitz, AFL-CIO, stated for the record, that the organization supports the bill, however
would like to see amendments to the language. No specifics given.

Fern Pokoray, North Dakota Education Association, supported section 12 of the bill. See

attached testimony.

Senator Krebsbach: Is there information regarding an employer intimidating an employee into

not filing their claim?

R e S -

2 N Fern: There is nothing in writing, but I have received phone calls.

Brent Edison: The retroactive amendment would cost money that is not in the teserve fund and
cost an average of $53,000 per claim.

Senator Every: Is there a lot of people that would have a retroactive claim?

Brent: About one claim per month since 1983, and $50,000 per claim.

There was no opposing testimony

Hearing was closed. No action taken at this time.
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'v“ ) HB 1060 relates to binding arbitration in workers’ compensation disputes and workers’

2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. 1060

Senato Industry, Business and Labor Committee

QO Conference Committee

Hearing Date 03-24-03

Tape Number Side A Side B | Meter #
1 XXX 326-410

R, /W 77 ,
AV !

Minutes:Chairman Mutch opened the discussion on IIB 1060. All Senators were present.

compensation death benefits.

There was no discussion from the committee. They individually reviewed the bill.
Senator Heitkamp moved a DO PASS. Senator Klein seconded.
Roll Call Vote: 7 Yes. 0 No. 0 Absent.

Carrier: Senator Heitkamp
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2003 SENATE STANDING COMMITTEE ROLL CALL VOTES ‘

BILL/RESOLUTIONNO. |

Senate / 6 CQ_O Committee ‘

[: Check here for Conference Committee ;

Legislative Council Amendment Number i

Action Taken PA’D‘& |
Motion Made By 1 ‘ M!) Seconded By _KL‘_}/}\—

g

Senators
Scnator Mutch
§ Senator Klein
Senator Krebsbach
Senator Nething
Senator Heitkamp
Senator Every

Senator Espegard

Total (Yes)  Click here to type Yes Vote 7No Click here to tyne No Vote O
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Fifty-eighth Legislative Assembly
Before the House Industry, Business, and Labor Committee
David Ystebo, Chairman
.lorth Dakota Workers Compensation Board of Directors
January 21, 2003

Mr, Chairman, Members of the Committee:

My name Is Dave Ystebo, and | am Chairman of the North Dakota Workers

Compensation Board of Directors. | have had the opportunity to serve as a board
member since 1998. As you may well remember, legislation passed In 1997 created a
workers compensation board of directors whose members represent employers,

employees, and the medical community.

The current board structure has worked well to provide appropriate oversight to ensure
NDWC operates efficiently and effectively. We take our obligation to maintain cost-

fw/ effective operations and a high level of service very seriously.

The board Is actively involved in all aspects of Workers Compensation functions,
including the planning, preparation and ultimate approval of propused legislation. The
proposed legislation before you received the unanimous approval of the board. On
behalf of the board, | request your favorable consideration of House Bill No. 1060, 1085,
1149, and 1150. Brent Edison will follow with a more detailed explanation of each bill.
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2003 House Blll No. 1060
Testimony before the House Industry, Business,And Labor Committee
Presented by: Brent J. Edison
Executive Director and CEO
North Dakota Workers Compensation
January 21, 2003

Mr. Chairman, Members of the Committee:

My name is Brent Edison and | am the Executive Director and CEQO of North Dakota
Workers Compensation. | am here to testify in support of 2003 House Bill No. 1060,
This bill proposes changes primarily affecting claims processing and adjudication. The
North Dakota Workers Compensation Board of Directors unanimously supports this bill.

(Section 1). This section simplifies the formula for computing the ‘average weekly
wage" of a self-employed employer. The purpose of this proposed change is to allow
for ease of application as well as an average weekly wage that coincides with what Is
reported to the IRS. The current formula requires a claims analyst to determine “net
profits” and to add depreciation, meal, and travel expenses to the net profits.
Eliminating this computation, and instead referring simply to net earnings reported to the
IRS, will provide a more accurate reflection of the actual pre-injury wages earned by a

self-employed worker.

(Section 2). This section simplifies the definition of “seasonal employment" to provide
consistency and ease of application. If an injured worker's employment is considered
seasonal, a specific formula is used to calculate the pre-injury average weekly wage.
This amendment simplifies the current definition by eliminating the reference to the
requiremen: of 45 consecutive days without wages. The new definition simply states
that those employees whose occupations are not permanent or do not customarily
operate the entire year are considered seasonal. Seasonal employment will be
determined by what Is customary to the employer for the particular position at the time

of injury.
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(Section 3), This proposed change clarifies the procedure avallable to enforce
administrative subpoenas Issued by Workers Compensation. Currently, Workers
Compensation has the authority to Issue subpoenas to properly adjudicate matters or
Investigate issues. There have, however, been disagreements as to the proper
procedure for enforcing a subpoena. This language will clearly outline the procedure to
enforce a subpoena in those limited Instances where Information requested by
subpoena is not produced voluntarily.

(Section 4). This section provides no substantive change. [t is simply the eliminatior of
a reference to 65-02-15, which is repealed in Section 13 of this bill.

(Section 5). This proposed change increases the current real estate adaptation
allowance for a catastrophically injured worker from $20,000 to $50,000 over his or her
lifetime. Workers Compensation has worked closely with catastrophically injured
workers to provide assistance that in many Instances Involves consuitation with national
experts in catastrophic claims management. This past year, catastrophic claims
management experts advised $20,000 would likely be Iinsufficient in most instances to
provide adequate adaptations. While the proposed increase to $50,000 will not have a
significant impact on the Fund, it should make it easler for an injured worker to remain in

his or her home following a catastroghic injury.

(Section 6). This amendment clarifies that partial disability benefits, like total disability
benefits, are subject to a maximum benefit rate. It further clarifies the combined partial
disability benefits, dependency allowance, and post-injury wage earning capacity of an
injured worker can never exceed the pre-injury net wage of the worker. This change will
apply only to parial disability benefits that begin after the efiective dute of this

legislation (see Section 14).

(Section 7). This section Increases the death benefit cap from $197,000 to $250,000
for those deaths that occur after the effective date of this legislation (see Section 15).
The current maximum of $197,000 has been in effect since 1987. The increase to
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$250.000 is a reasonable adjustment for inflation and consistent with recent increases
in parmanent Impairment awards for those most severeiy injured.

(Section 8). This section eliminates the “‘remarriage penalty" that applies when a
surviving spouse remarries. The ‘remarriage penalty” requires a surviving spouse who
subsequently remarrios to forfeit ali additional benefits, except for a lump sum payment
equal to two years of benefits. This amendment will eliminate the situation whers
couples may be forced to forego marriage to avoid forfeiture of benefits and financlal
hardship. The amendment eliminates the remarriage penalty for those remarriages that
occur after the effective date of this legistation.

(Section 9). Because of the proposed elimination of the remarriage penalty in Section
9, the language in the last sentence of 66-05-22, as it relates to remarriage, is no longer

warranted.

(Section 10)., Subsection 3 will allow Workers Compensation the discretion to award a
lump sum seftlement to the recipients of death benefits. This proposed change is
intended to meet immediate financial needs of death benefit recipients. Subsection 4
allows Workers Compensation to use structured settlements to resolve claims or
provide ongoing future benefits. It further authorizes contracting with third-party
vendors to provide structured settlement payments. This is a comnion practice in the
insurance industry that can provide greater long-term financial security for the injured
worker as well as eliminate adminlistrative costs for the Fund.

(Section 11). Legislation creating the preferred worker program was passed in 2001 to
assist qualified injured workers in obtaining employment. Under current law, only the
employer is eligible for direct assistance. The proposed changes clarify assistance can
be provided to both the preferred worker and the employer of the preferred worker. In
addition, this section makes the same rules applicable to preferred workers and their
employers in that neither can appeal a decision by Workers Compensation not to

provide assistance.
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(Section 12). This sectlon creates a new provision to chapter 65-05 that will allow an
employee to sue an employer in civil court for damages if the employee Is discharged or
threatened with discharge for seeking, or making known the intention to seek, workers’
compensation benefits. It also creates a Class-A Misdemeanor offense for a willful
violation of this section. Current civil case law allows an employee to sue an employer

for wrongful discharge in retaliation for seeking workers' compensation benefits. (Kreln

v. Marian Manor Nursing Home, 415 NW.2d 793 (N.D. 1987). This proposed
legislation codifies this civil case law, while further defining its parameters. Workers
have a leyal right to file workers’' compensation claims in North Dakota and employers
need to be clearly aware of the consequences for impeding a worker's rights. Again,
this is only for the willful acts of an employer.

(Section 13). This section repeals sections 65-02-15 and 65-06-24 of the North Dakota
Century Code. Section 65-02-15 mandates binding arbitration to resolve disputes of a
certain value. Binding arbitration has rarely, if ever, been used since 1997 as the
current administrative hearing process, with the assistance of the Office of Independent
Review, has been of great success in resolving disputes and reducing litigation.

The repeal of 65-05-24 eliminates the criminal penalty for the failure of a death beneiit
reciplent to notify Workers Compensation of a remarriage. Not only Is this section
obsolete, it is made unnecessary by the proposed elimination of the ‘“remarriage
penalty”, in Section 8.

Thank you for your consideration. | will be glad to answer any questions you may have
about this bill,
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LN Joanuary 21, 2003

Regarding: House Bill No, 1060
In favor of the bill. ;

Committee Members and Chairperson:

R A A e T

My name is Dawn Lambert from Casselton, ND. I'm in favor of 8ill No. 1060. |
have strong opinions particularly regarding Section 7 f\m 10.

e T i e,

These sections will create changes In the existing law in the ways of:

e Increasing the death benefit financial settlemen: ..om $197,000 to $250,000,
o allow a lump sum settlement versus a monthly settlement,
o allow the deceased's spouse to remarry and not lose the financial settlement.

Now, I'll tell you why these amendments would nave affected me personally, and
| say would have, because it's my understandirig this bill will not go into affect for
past Workers Compensation Claims; my husband, William (Bill) Lambert was
killed in a grain elevator accident February 7, 2002,

His 40-year life was taken through careless decisions and routine practices of his
employer, Chaffee Lynchburg Elevator and by BIll, himself. 1 will spare you the

‘ (/“\ details of Bill's death, but please have no question of how this has changed my
— life, our young three children’s lives, our families, friends and small community.

Bill and | were married for 17 years, | have no near future plans to remarry, but | ,_s

5 have a real problem of the government’s bureaucracy penalizing me and ray ‘

family for looking into the future with a renev-ed hope of brighter days.

Regarding the increase in thu dollar amount — I'll tell you whe! — no dolfar amount
will really make life better without Bill; but it dees help to know that cur children
have a safe, warm place to call home; food to eat; clothing to wear and hopefully
a start of a college fund. So increasing the settlement for other's future needs -~

i is doing a good thing. The ability to allow the deceased's spouse to receive the

' settlement in a lump sum would allow them to use it as they see fit, after all it's
their life and they know better than anyone else what their needs are, not a

4 government agency.

Even though Bill's and my children and myself will not benefit from this House
Bill No. 1060 my hopes, would be that the next person that would need this
financial security could count on it at all junctures In their lives. | prayer that there
will be few and far between needing such "benefits”.

Thank you for your time and God Bless.
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Before the House Industry, Buginess, and Labor Committ?e
Mr. Chairman

Members of the Committee

My name is Timothy Effertz

I five at 11600 20 Ave SE, Minot 58701

I can be reached by telephone at 701 8383261 or 701 7208014

My email address is teffertz@srt.com

I come as both an employer and a disabled employee to speak in opposition to HB 1060
in its present form.

Mr, Chairman, Members of the Comrmnitiee, I need you to rectify a gross injustice created
by the Legislature many years ago. I bring a suggested amendment to HB 1060 because
its subject mater is directly connected to the Amendment I offer.

HB 1060 $Section 7 contains additional expenditures for removing some of the restrictions
on who may receive death benefits under workers compensation, and increases the
maximum amount that can be paid to one spouse.

I have asked the workers compensation bureau last session and again this session to help
to get this injustice fixed. To quote the Executive Director, I have caused a thorough
dehate on the issue. The bureau listened politely each time, then played an old tune and
did g1 old dance indicating lack of interest in even getting a fiscal note drawn so we

could know the cost of my sugyiestion. The intent I believe is to study the issue to death. I
am not complaining about the p:rformance of the new and improved Burean. It took
meny years until I now tell others that I am receiving 100% of the benefits provided in
law. This is not a Bureau problem, but it is a Legislative problem.

I authorized the bureau to share my lle with the Legislators. I have written each
Legislator a personal letter on December 24, 2002, asking you for your help. I have
testified before the workers compensation Board of Directors a few days ago, asking

them to support my change.

Here is an illustration of the problem if you do not remember the situation:

Suppose you are a North Dakota employee, | assume Legislators are employees of the
State and covered by Workers Compensation. If not, please put yourself in your regular
job in a similar situation. Suppose as vou descend the stair steps at work today, the stair
step is defective and you take a fall causing neck injuries that leave you unable to ever

work again.
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If you are not extremely wealthy, and you live long enough to file, you will likely
become dependent on workers compensation benefits, You might get $1,000 per month
in disability benefits.

Suppose you live for 5 years and 11 months, when you die from your injury; your spouse
and children will continue to receive death benefits in the same amount as your disability
benefits. Even if your spouse could see that life was hopeless and inconvenient living

with you, and moved on to start over in life; your spouse, as guardian, would be paid vour
benefits, and your kids would at least live at a lifestyle somewhere below the poverty
level. They will still do ok in spite of your injury and in spite of their poverty, however
College education is out of the question.

Now suppose you were unlucky enough to instead live until 6 years and one month from
your injury date, with all other conditions the same: Now your disability benefits stop
when you die, and your family is not entitled to any death benefits simply because you
lived past the 6 years allotted by NDCC 65-05-16 subsection 1 ¢ as the right time to die.
You could not even help yourself die on time because death must be as a direct result of
your injury, not at your own hand. I believe you would certainly feel that this is a very
unfair law. It seems peculiar to set a time during which you have a duty to die or else you
will leave your family destitute, then leave compliance alt up to chance.

The “Exclusive Remedy Provision” of workers compensation law at 65-01-01 abolished
the rights of your spouse and children to sue the owner of the building who is your boss
because the stair step was known to them to be defective. In return for the loss of civil
rights, the Exclusive Remedy promises “ sure and certain relief” to not only workers but
expressly for their families; but surprisingly, the Act provides no relief. No benefits, does
not replace the loss of their Article 1 Section 9, of the Constitution, access the court that
was “abolished” to protect your employer from your spouse and children bringing suit tor
their losses of a Husband and Father or Wife and Mother,

You could be sitting in my wheelchair in my position in very much the same condition,
My wife did not bail out when I got hurt. She has kept me as she promised in 1960, for
worse, not better, and for poorer not richer, until one of us dies. She has helped me for
40+ years, and kept me out of the nursing home. It is depressing to know that I lived past
the 6 years allotted time to die, costing her most of life’s opportunities to make a life on
her own, and now I am likely to leave her with little more than half of my social Security
check to live on when I die. She is as old as I am, and too old to build any retirement.

Mr. Chairman, Members of the Committee, This is a purely matter of equity and
unfulfilled justice. The Legislature promised “sure and certain relief”, but has delivered
“no relief” to my wife. Yes, she shared my disabitity benefits, but they came along with
great and permanent poverty and extreme personal inconvenience. Now the 1919
Legislature would still throw her away as soon as I die, because no Legislature has had
the courage to fulfill this promise made by the State of North Dakota. Mr, Chairman and
Members of the Committee, I submit that 84 years of delay is more than enough, and I
have been disabled half of that time and deserve to die in peace.
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I submit that this situation is much the same as when Representative Roy Rude explained
at hearing that Supplementary benefits were required to fulfill the promise of “sure and
certain relief’, The Workers Compensation Bureau was unwilling to help, but the
Legislators instituted Supplementary Benefits in defiance of their recommendations. Like
Representative Rude said: $40 per week in disabitity benefits would not feed a dog.

Mr. Chairman, Members of the Committee, You have a civil obligation arising out of
operation of law under NDCC 65-01-01 to provide the “sure and cortain relief” promised

in 1919 by your predecessors. The easiest and cheapest way, is to simply delete the
phrase “ njury” from NDCC 65-05-16 subsection 1¢, |

wthe doath eccurs within six vears after the det of
have attached a copy of that section, and drawn a line through the offending language.

Uhave no formal independent fiscal note to provide. I was unable to get the Workers
Compensation Bureau to do the math. But I have a bachelor’s degree in teaching Math,
and considerable life experience, and I estimate the cost as follows:

I made the following assumptions:
1, All eligible disabled workers must have a disability that continued until death,

2, All eligible disabled workers must die from the injury.

3, All eligible disabled workers must have a spouse that applies for death benefits before -

two years after death.(There are no balloon payments to those who died earlier)

4, Most minority groups live a shorter life due to poverty and the resulting environment.
5, The usual age to start full-time working is about age 21.

6, The usual age to die is about age 75, but this minority group will die at 70.

7, There are about 700 seriously disabled persons whose spouse might qualify to draw
any form of death benefits.

8, 50% of the sample is not married for all reasons.

9, About 25% of eligible spouses will fail to apply for death benefits timely, within 2
years, and they will be excluded by law.

10, About 50% of the disabled workers will not die from their injury.

11, About 50% of the workers will recover enough in the interim, and work, so that they
are no longer continuously disabled by definition.

12, If the Bureau forces most spouses to go through the complex and harrowing hearing
vrocess under the Administrative Practices Act, at their own initiative and expense, more
than 50% will not prevail for lack of representation or personal ability.

13, Assume that spouses are the same age as the disabled.

14, Assume that the average disability benefit is $1,000 per month.

15, assume that all functions are linear for simplicity, as this work is only an estimate.

What is the size of the group of spouses who might be paid death benefits over and above
those who would receive them already under present law? What is the percentage of
increase in premium for the employers?

DOING THE MATH:
We start with 700 disabled persons (7) who start work at age 21, and we add 6 years that
are already covered in law. So they come into the group at age 27 and leave at death age

»
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70 (6). Then the averuge age is 48.5 years assuming attrition is linear. The average age of
death of this class of disabled persons is also 48.5 years. The average length of benefits
paid is then 70-48.5 or 21.5 years.

Now of the 700 disabled, half will not die from the injuries, and we have 350 left (10).
Of the 350, half will not be eligible because they were not continuously di<abled until
death, and 175 are lefi. Half of the 175 will not have spouses who could collect, and we
have 85 potential spouses to pay. Only about 75% of the spouses will file before 2 years
pass to be eligible, and we have 64 left. Of the 64 left, 50% will not prevail when the
Bureau forces a hearing, and we have 32 spouses le® to pay death henefits.

i e, e e e

There are about 32 spouses who we expect to pay, and we have calculated the expected
length of payments as 21.5 years, and we assumed the average monthly benefit is $1000.
Now $1000 per month provides $12,000 per year, and the maximum amount that can be
paid is $190,000, then 16 years is about the maximum time to pay, rather than 21.5.

The annual payout is about 32 spouses times $12,000 or $276,000 per year. Now about i
half of the ND population is covered by Workers Compensation, or about 300,000
workers, so The Bureau is going to have to assess the employers one dollar per employee

per year in addition to the expected premium to finance giving these 32 spouses the “sure

and certain relief “ promised 84 years ago.

Now suppose my estimates are off by one zero or one 50% discount for any cause, It still
looks easy me to pay at 2 dollars per year. My personal employee would cost me about
.3% more in Workers Compensation Premium to generate one dollar. Then the total cost
of this proposal is less than removing the marriage penalty as provided in HB 1060 at the
suggestion of the Bureau, which is set at a cost of .5% by the fiscal note. The cost to
benefit ratio is extremely more favorable if you consider the additional opportunities of
life made available to each group to whom you could give the benefits.

Mr. Chairman, Members of the Committee, additional benefits for the disabled workers
and their famil’ .s under Workers Compensation is always needed and easily justified. It

is tough to live in poverty when it is not because you were lazy, but strictly because you
are disabled because you worked. But we have to strike a balance to protect the assets of
the employers, even if these neglected spouses end up on other welfare programs.

You are about to decide in Amendment 7 of HB 1060 whcther to make increases in
amounts paid for death benefits. I submit to you that justice requires you first shift some
of those available death benefit dollars in the Fund towards fulfilling the promise made
by the 1919 Legislature to my wife and others in like situation. Equity and justice require
your priorities to provide the relief promised in 65-01-01, and that the promised relief
needs to precede other increases in death benefits to those spouses already getting some
relief under the same law, even if their relief is inadequate in your eyes. Under the rules
regulating extinguisiing of obligations in Title 9 of the Century Code, the oldest
obligations are always extinguished first.
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Mr. Chairman, members of the Committee, [ ur
, , [ urge you to adopt my proposcd
mmt. I also urge you to adjust Amendment 7 of the first oi:rosment to pay
ever additional benefits the Fund can support, because the increases are justified by
the needs, but may possibly be outside of the budget if we look at what employers are
Mwllling cmbe:: g;;te},‘ ::z_c:l :::ﬂ e::trcrrrs political pressures we employers can bring on the
0 ee. As an employer I can afford $2.
increases. Please help us if you can. Py ord $2.30 per yearto do both

I encourage you to recommend a do-pass after you attach the amendment.

Thank you for your time and patience
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Amendment to HB 1060

Please remove the phrase “, the death occurs within six years after the date of injury”

65-05-16. Death benefits payable.

Statute text :
1. The bureau may pay benefits under this chapter in the case of the death of an

employee as the direct result of an injury sustained in the course of the employee's
employment when:

a. If there has been no disability preceding death, the death occurs within one year after
the date of the injury;

b. If there has been disability preceding death, the death occurs within one year after the
cessation of disability resulting from the injury; or

¢. If there has been disability which has continued to the time of death, the-death-essurs

ry.
2. The bureau may not pay death}_aeneﬁts unless a claim is submitted within two years of

the death and:
a. The death is a direc: result of an accepted compensable injury, or
b. If no claim was submitted by the deccased, the claim for death benefits is submitted

within two years of the injury.
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Jobbers Moving & Storage Co.

Blsmarck: 1200 industrisl Drive, Blsmarck, N.D, 58501 ¢ Tel! (701) 222-1111 (000) 8911184 « Fax! (701) 285-3
Fargo: 6109 53d Averwse SM'I‘. Fa?. N.D. 58104 « Tel: (701) ag&aoeo (acfo; 6:)23-6203 *Fax! (70(;')03%66032' e
Minot: 4400 N, Broadway, Minot, N.D. 58703 » Tel: (701) 837-1111 « Fax: (701) 837-7086

Aberdesn: 13304 302nd Ave., Aberdesn, S,0. 57401 + Tel: (605) 225-4650 ¢ Fax: (605) 225-4651

January 21, 2003
House Industry, Business and Labor Committee

Testimony on House Bill No. 1060
House Bill No. 1065
House Bill No. 1149
House Bill No, 1150

Charles Peterson, Board Chairman, Jobbers Moving & Storage

Mr. Chairman and Member of the Committee:

My name is Chuck Peterson and I am Chairman of Jobbers Moving & Storage Co., Bismarck,
ND. I am here today to testify in favor of House Bill No. 1060, House Bill No. 1065, House Bill
No. 1149 and House Bill No. 1150. As former Chairman of the Workers Compensation Board
of Directors, I can speak firsthand to the tremendous amount of planning, preparation, and
analysis put forth in devising proposed legislation for your consideration.

The four bilis before you strike a balance between maintaining premium levels and modestly
increasing benefit levels. Any businessperson can attest to the difficulties created for employers
by the current insurance market. Across the country, many workers compensation insurers are
dramatically raising rates and are forced to contemplate benefit decreases. Maintaining premium
rates and proposing benefit increases, while at the same time providing a high level of service to
its constituency groups, is an accomplishment of which North Dakota Workers Compensation
should be proud.

The effectiveness of the cutrent system is the result of the hard work on the part of many, not the
least of which is the Legislative Assembly. I urge your continued support and request your
approval of House Bill No. 1060, House Bill No. 1065, House Bill No. 1149 and House Bill No.
1150 so that North Dakota Workers Compensation may continue its advancements.

Agent for Allied Van Lines®
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January 21, 2003
m House Industry, Business and Labor Committee

Testimony on House Bill No. 1060
House Bill No, 1065
House Bill No. 1149
House Bill No. 1150

Charles Peterson, Board Chairman, Jobbers Moving & Storage

Associated General Contractors
Association of Builders

Automobile Dealers Association

Bankers Association

Bismarck-Mandan Chamber of Commerce
Greater North Dakota Association
Healthcare Association

| Hospitality Association

Implement Dealers Association
National Federation of Independent Business
Otter Tail Power Co.

io' Petroleum Council
Qwest Corporation
Retail/Petroleum Marketers Association
Xcel Energy
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The following businesses/organizations support House Bills 1060, 1065, 1149 and 1150:
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2003 House Bill No. 1060 ?
Testimony before the Senate Industry, Business,And Labor Commiittee |
Presented by: Brent J. Edison
Executive Director and CEQ
North Dakota Workers Compensation
March 3, 2003

Mr. Chairman, Members of the Committee:

My name is Brent Edison and | am the Executive Director and CEO of North Dakota
Workers Compensation. | am here to testify in support of 2003 House Bill No. 1060,
This bill proposes changes primarily affecting claims processing and adjudication. The
North Dakota Workers Compensation Board of Directors unanimously supports this bill. |
House Bill No. 1066 also received unanimous sdppbn by the House of Represéntatlves

(92-0).

(Section 1). This section simplifies the formula for computing the “average weekly
. wage” of a self-employed employer. The purpose of this proposod change Is to allow i
¢/ for ease of application as well as an average weekly wage that colncides with what is ;
reported to the IRS. The current formula requires a claims analyst to determine “net
profits” and to add depreciaﬂon. meal, and travei expenses to the net profits. ]
‘Eliminating this computation, and instead referring simply to net earnings reported to the
IRS, wili provide a more accurate reflection of the actual pre-injury wages earned by a

self-employed worker.

(Section 2). This sé.ction_ siniplifies the definition of “seasonal employment” to provide
consistency and ease of application. If an injured worker's employment is considered
seasonal, a specific formula is used to calculate the pre-injury average weekly wage.
This amendment simplifies the ‘current definition by eliminating the reference tothe
requirement of 46 consecutive days without wages. The new definition simply states
that those employees whose occupations are not permanent or do not customarily
operate the entire year are considered seasonal. Seasonal employment will be
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determin
ed by what is customary to the employer for the particular position at the tim
e

of Injury.

(Sectio '

admlnls:atai\)l; 1:::': p;:posTd change clarifies the procedure available to enforce

Compensation haspt: as issued by Workers Compensation. Currently, Workers

vestgats | e authority to issue subpoenas to properly adjudicate matters or
ssues. There have, however, been disagreements as to the proper

procedur
P e for enforcing a subpoena. This language will clearly outline the procedure t
a subpoena in those limited instances where information requested bo
y

subpoena Is not produced voluntarily.

(Section 4). This section

: « 1 provides no substantive chan '
o v ge. Itis simply the elim

a reference to 65-02-15, which is repealed in Section 13 of this bill Pl e elminetion o

(Section 5).
B ::r a':;:sfrop;séd change increases the current real estate adaptation
Kofime.  Workars C:: cally injured worker from $20,000 to $60,000 over his or her
workers to provid assist Pensa;ion has worked closely with catastrophically injured
experts in catastrophi a"'c*;“ at in many instances involves consultation with national
management experfsp a: 'c:dms management. This past year, catastrophic claims
orovide adequate ad .t \:‘s $20,000 would likely be insufficient in most instances to
slgnificant i aptations. While the proposed increase to $50,000 will not have a
mpact on the Fund, it should make it easier for an injured worker to remain in

his or her Ihome fqllow[ng a catastrophic Injdry.

A n

:::;f:l:z :;en:::ezt to a maximum benefit rate. It further clarifies the combined partial
o ca. ependency allowance, and post-injury wage earning capacity of an
- | n never exceed the pre-injury net wage of the worker. This change. will

y only to partial disability benefits that begin after the effective date of this

legislation (see Section 14).
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(Sectlon 7). This section increases the death benefit cap from $197,000 to $250

for those deaths that occur after the effective date of this legislation (:see Sectiv ‘2 o
The current maximum of $197,000 has been in effect since 1987. The incr o
$250,000 is a roasonable adjustment for inflation and consistent with recent Inease :
in permanent impairment awards for those most severely injured. e

(Section 8). This section eliminates the ‘remarriage penalty” that applies wh
surviving spouse remarries. The ‘remarriage penalty” requires a surviving s ou“ °"ha
subsequently remarrles to forfeit all additional benefits, except for a lump sur‘: p::n:venct’
:::talleto two years of benefits, This amendment will eliminate the situation where
p_ s may be forced to forego marriage to avoid forfeiture of benefits and financial
hardship. The amendment eliminates the remarriage penalty for those remarrlagesz::t

occur after the effective date of this legislation.

;s::tlon 9). Because of the proposed elimination of the remarriage penalty in Section
» the language in the last sentence of 65-05-22, as It relétes to 'remarriage. is no longer

warranted.

(Section 10). Subsection 3 will allow Workers Compensation the discretion t a
lump sum settlement to the recipients of death benefits. This’ proposed :hawarc" )
intended to meet immediate financial needs of death benefit reciplents. Sub a"?e .
allows Workers Compensation to use structured settlements to res;>I~/e ::::1:"0‘:

_provide ongcing future benefits. It further authorizes contracting with third-party

ivendors to provide structured settlement payments. This is a common practice In the
Insurance Industry that can provide greater long-term financial security for the injured

worker as well as eliminate administrative costs for the Fund.

(Section 11). Legislation creating the preferred worker program was passed in 2001

assist qualified injured workers in obtaining employment. Under current law, onl thto
employer is ~ligible for direct assistance. The proposed changes clarify assist'an o
be provided to‘ both the preferred worker and the employer of the preferred work(;er call:
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addition, this section makes the same rules applicable to preferred workers and their
employers in that neither can appeal a decision by Workers Compensation not to

provide assistance.

(Section 12). This section creates a new provision to chapter 65-06 that will allow an
employee to sue an employer in civil court for damages if the employee is discharged or
threatened with discharge for seeking, or making known the intention to seek, workers'
compensation benefits. It also creates a Class-A Misdemeanor offense for a willful
violation of this section. Current civil case law allows an employee to sue an employer
for wrongful discharge in retaliation for seeking workers' compensation benefits. (Krein
v. Marlan Manor Nursing Home, 416 NW.2d 793 (N.D. 1987). This proposed
legislation codifies this civil case law, while further defining Its parameters. Workers
have a legal righi to file workers’ compensation claims in North Dakota and employers
need to be clearly aware of the consequences for impeding a worker's rights. Again,

this is only for the wiliful acts of an employer.

(Section 13). .This section repeals sections 65-02-16 and 65-05-24 of the North Dakota
Century Code. Section 65-02-15 mandates binding arbitration to resolve disputes of a
certain value. Binding arbitration has rarely, if ever, been used since 1997 as the
current administrative hearing process, with the assistance of the Office of !ndependent
Review, has been of great success in resolving disputes and reducing litigation.

The repeal of 65-05-24 eliminates the criminal penalty for the failure of a death benefl
recipient to notif$' Workers: Compensation of a remarriage. Not only is this section
obsolete, it Is made unnecessary by the proposed elimination of the ‘remarriage

penalty”, in Section 8.

Thank you for your consideration. | will be glad to answer any questions you may have
about this bill,
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Fifty-eighth Legislative Assembly
Before the Senate industry, Business, and Labor Committee
David Ystebo, Chalrman
North Dakota Workers Compensation Board of Directors
March 3, 2003

Mr. Chairman, Members of the Commiittee:

My name is Dave Ystebo, and | am Chairman of the North Dakota Workers
Compensation Board of Directors. | have had the opportunity to serve as a board
member since 1998. As you may well remember, legisiation passed in 1997 created a
workers compensation board of directors whose members represent employers,
employees, and the medical community.

The current board structure has wnrked well to provide appropriate oversight to ensure
NDWC operates efficiently and effectively. We take our obligation to maintain cost-
effective operations and a high level of service very seriously.

The board is actively involved in all aspects of Workers Compensation functions,
Including the planning, preparation and ultimate approval of proposed legislation. The
proposed legislation before you received the unanimous approval of the board. On
behalf of the board, | request your favorable consideration of House BIll No's. 1060 and
1065, and Engrossed House Bill No's. 1149 and 1150. Brent Edison will follow with a
more detailed exptanation of each bill.
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Testimony

O House Bilf No. 1060-Section 12
N March 3, 2003

Senate Industry, Business and Labor Committee

Chairruan Mutch and members of the Senate Industry, Business and Labor Committee,
my name is Fern Pokomy with the North Dakota Education Association.
I am here today to support the addition of Section 12 of House Bill Number 1060.

This is obviously the right thing to do. We know employers feel pressure to keep claim'

|
|
|
|
numbers down and because of the deductible cost, employers try to shift costs to other
insurance companies; therefore the employer may intimidate injured worker’s not to ﬁle 1
appropriate claims with the Bureau. This section helps to remove possible intimidaﬁ'on

by the employer and the fear of i‘épt'isal to the injured worker for filing the rijght report,

Section 12 js good legislation for our workers. Thank you.
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m Re: Amendment to Senate Bill 1060

‘.,

Mr Chairman and Committee Members,

My name is Marian Emter, and I am the widow of Anton (Tony) Emter who was killed on
January 28, 1986, in a fuel truck driven by him, It had rained and the rain turned to black ice, as
he was exiting I 94 to travel north to Beulah on Highway 49 with a load of fuel. He was nearly )
at adead stop, but because of the slcpe of the road, the trailer pulled the truck into the ditch, the
weight of the trailer shifted and the truck tipped over. Because the tanker was so round and just
single axle, the tanker rolled, causing the cab to jackknife, the cab became airbore and slammed
down right where Tony was sitting, killing him instantly though the accident as it was in progress
did cause his hair to turn grey at his temples, so there must have been a great deal of terror .

This happened on the same day ihat the space shuttel blew up. NBC news got a hold of our

story, came out to interview us, and told us the date that it was to be aired on “Dateline”.
A day or two before it was to be aired, they called back and told us that they were stopped from
going on air, The purpose of their interview was to question why one worker’s life was valued

so much more highly than another? The people from the space shuttle receiving millions...

On September 11th, 2001, another national disaster, with loads of benefits going to the

families of these victims. So my question is also, what makes one life more valua’le than

another?

Workers Comp is this year introducing a bill requesting more benefits for those killed in
2003, stating that they were introducing the legislation to “ease the burden on families who lose
a loved one to an on-the-job death”, So what would make their life more valuable than those t

killed between 1983 and 2003? Originally, there was no “cap” on the amount of benefits

R R

) drawn. Legislation changed the law in 1983. Anton was killed in 1986, The cap that was
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available for me was $197,000, drawn out over seventeen years, Legislation is now looking at
raising that to $250,000 and then also to “eliminate the temarriage penalties”, and to accelerate
the time period over which to pay out these benefits. So the state can look at paying out
$250,000 to every on the job worker that is Killed, unless the spouse should also die. That to me
would seem ridiculous, as if the spouse remarried, there would still be two incomes or at least
another means of support coming in. So Workers Comp apparently has plenty of money
available to introduce such legislation..

We had four children, three of them still being at home, at the time of Tony's death, one (a
son) being 21, two daughters, one being 14 and the other 7. For two of them 1 was able to get
Social Security benefits for a short period of time. The proceeds from Workers Comp & SS did
not recompensate me for Tony’s salary, so it was my sole responsibility to then raise the
children still at home.

I’ve had people from Workers Comp tell me wheir my benefits ran out this past May, that
Legislation in 1983 put a cap on the amount drawn because it was felt that it would help the
employers’ premiums paid. According to personnel at Workers Comp, it didn’t make one bit of
difference, as no employers received reductions in their premiums, and to contact the
Legislators and present a new bill to re-instate the benefits retro-active back to the time when I
lost my benefits. Originally when I had signed up for Workers Comp, they told me that new
bills were being introduced all the time, and perhaps the amount would increase again. ... In
addition, might1 add, the Legislation that is being introduced this year supposedly would not
raise the premiums,

In my instant case, now when it is time for retirement, benefits are lost. Either these

benefits should be a lump sum benefit OR a life time benefit. We used to live up
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O on Overlook Drive, in a 4 bedroom/4 Jevel home...I had to sell and now live in a mobile home,
I would respectfully request that Senate Bill 1060 be amended to include prior claims and to
pay us as well the difference between $197,000 and $250,000.. Those Ii’fes lost in 1986 and
before and after, are valued just as highly as those that will be lost in 2003, the financial burden

is just as great because of the economy, cost of living, etc. and yet we are expected to live in

today’s society as well.

I wish to thank you for your time and attention you’ve given to me,

)
‘? Marian Emter
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'O Otter Tail Power Co. - Steve Schultz

March 3, 2003
Senate Industry, Business and Labor Committee

Testimony on House Bill No. 1060
House Bill No. 1065
House Bill No. 1149
House Bill No. 1150

Charles Peterson, President, Jobbers Moving & Storage
The following businesses/organizations support House Bills 1060, 1065, 1149 and 1150:

Associated General Contractors ~ Curt Peterson
Association of Builders — Doreen Mehlhoff

Automobile Dealers Association — Bob Lamp

Bankers Association — Jim Schlosser

Bismarck-Mandan Chamber of Commerce — Dave Maclver
Greater North Dakota Association — Dale O. Anderson
Healthcare Association — Chip Thomas

Hospitality Association — Patti Lewis

Implement Dealers Association — Bob Lamp

National Federation of Independent Business — Bill Butcher

Petroleum Council — Ron Ness

Qwest Corporation — Mel Kambeitz

Retail/Petroleum Marketers Association — Russ Hanison
Xcel Energy ~ Kathy Aas
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