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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1096
House Industry, Business and Labor Committee
Q Conference Committee

Hearing Date 1/20/03
Tape Number Side A Side B Meter #
1 X 19.0-end
1 X 0.0-14.8
Committee Clerk Signature

Minutes: CHAIRMAN KEISER opened the hearing on HB 1096

q JOHN GRAHAM, (JOB SERVICE ND) appeared in support of this legislation and presented
testimony and a proposed amendment. (see attached). The scenarios Graham explained using
the board (see attached)were most helpful to committee members to understand this bill and the
proposed ami¢endments,
DAVID KEMNITZ (ND AFL-CIO) appeared after CHAIRMAN KEISER asked if anyone
was present in opposition to HB 1096, He stated that he had reviewed the bill and the AFL-CIO
is neutral towards this legislation..
CHAIRMAN KEISER closed the hearing on HB 1096.
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO, 1096
House Industry, Business and Labor Committee
Q Conference Committee
Hearing Date February 10, 2003
Tape Number Side A SideB Meter #
1 X 1258-1697
Committee Cleck Signature |1,
Minutes:Chair Keiser: Opened discussion on HB ‘
1
g Chair Kelser: Gave recap of bill,
| Rep. Klein moved to adopt the amendments by Rep. Grande, Rep. Ekstrom seconded the motion.
Voice vote. Motion carries.
Rep. Nottestad moved to recommend DP as amended. Seconded by Rep. Severson. |
]

Vote: 14 Yes 0 No O Absent and not voting Carrier: Severson
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#‘\ FISCAL NOTE
o Requested by Legislative Councli
02/13/2003
Amendment to! HB 1096

1A, Siate fiscal effect: /dentify the siate fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropr'~“ons anticipated under cument law.

O lmziaci of the bill is to ensure that Agency slaff have access to business' records necessary to carry out appropriate
audits,

20014..2003 Blennium 2003-2008 Blennlum 2008-2007 Blennium
Genersl |Other Funids| General [Other Funds| General [OtherFunds
Pund Fund Fund
Revenues $0 $a $4 $d $0
Expenditures $d $d $0 $d $0
$ $0
1B. Cou and school district fiscal effect: Identify the fiscal effect on the appropriate political subdivision. ;
2001-2003 Blennium 2003-2008 Blennlum 2005-2007 Blennium
School School Schoc!
Counties Citles Districts | Counties Cities Districts | Countles | Cities Districts g
$0 TL _$0 $0 $0 $0 $0| f
f

2. Narrative: Identify the aspects of the measure which cause fiscal impact and include any comments relevant to
your analysis,

This Bill will not have an additional fiscal impact on Job Service or any other state or local government agency. The

3. State fiscal effect detail: Forinformation shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type and
func! affected and any amounts included in the executive budget.

N T A T R SN N R i

e A T

B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
item, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriate, of the effect on
the blennlal appropniation for each agency and fund affacted and any amounts included in the executive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.

Name; John Graham

Agency: Job Service
Phone Numiber: 328-2843

Date Prepared: 02/14/200"
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Py FISCAL NOTE

i Requested by Legislative Councli
01/03/2003

Bill/Resolution No.. HB 1096

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated under current law.

2001-2003 Bilen: :um 2003-2005 Blennium 2005-2007 Blennium
General |Other Funds| General |Other Funds| General |Other Funds
) Fund Fund _ Fund
Revenues $0 $0 $a $0 $0 $0
Expenditures $0 $a $4 $0 $0 $0
Appropriations $ $ $4 s $ $0
18. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.
2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennlum
School School School :
Countles Citles Districts | Counties Citles Districts | Counties Citles Districts
$ 80 $0 $ $0 $0 $ $ $0

2. Narrative: ldentify the aspects of the measure which cause fiscal Impact and include any comments relevant to
your analysis.

;¢ \ This Bill will not have an additional fiscal impact on Job Service or any other state or local government agency. The impact of the
s bill i8 to ensure that Agency staff have access to business' records necessary to carry out appropriate audits.

3. State fiscal effect detall: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain tha revenue amounts. Provide de*all, when appropriate, for each re'/enue type and
fund affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detall, whei appropriate, for each agency, line
ftem, and fund affected and the number of FTE positions affected.

C. Appropriations: Cxplain the appropriation amotints. Provide detail, when appropriate, of the effact on
the blennial appropriation for each agency and fund affected and any amounts included in the executive
budget. Indicate the relationship between the amounts shown for expendilures and appropriations.

Name: John Graham gency: Job Service
[Phone Number: 328-2843 [Date Prepared: 01/07/2003
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38065.0101 Adopted by the Industry, Business and Labor j:
Titie.0200 Committee 9—[ 1 [03
February 11, 2003 ‘
¥ | ) BOUSE AMENDMENTS TO HOUSE BILL NO. 1046 IBL 2-12-03

Page 1, line 1, after "anact” insert “a new subdivision to subsection 31 of section 52-01-01 and"
Page 1, line 2, after "rolating” insert "to the definition of wages and"
Page 1, after line 8, insert:

"SECTION 1. A new subdivision to subsection 31 of section 62-01-01 of the
North Dakota Century Code Is created and enactad as follows:

(alT BE BNONS pavabie IS ased upon Slaié
B 8ht benealits, otne DM *glc
state law, and the amount of regular weekly pay of that former
,_\} employee;
o (4)  The duration o the benefis s afected by the fund level and
employee seniotity:
(5) The right to benet no e until a prescrib i
ination;
(6) Benefits are not attributable to the performance of particular
ervices;
(7 Noemployee has any right to the benefits until qualified and
eligible to receive benefits: and
{8) Benefits may not be pald in a iump sum.’

Renumber accordingly
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Date: 2//0/03
Roll Call Vote #: |

2003 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. |0Ql

House INDUSTRY BUSINESS & LABOR

j Check here for Conference Committee
28065 .00}

Committee

I egislative Council Amendment Number 0200
Action Taken A )D Qb Am()_)’d(’ d
Motion Made By \\\DQ&W Seconded By SL"W"&T)W
7 Representatives R ore Y |
————Tepres —— epresentatives
Vice-Chair Severson Ekstrom
Dosch Thorpe
Froseth Zaiser
e \ Johnson
. Kasper
Klein
Nottestad
Ruby
| Tieman
Total  (Yes) 4 N O
Absent
Floor Assignment SQU@MO’(\,
If the vote is on an amendment, briefly indicate intent:
oy
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REPORT OF STANDING COMMITTEE (410) Module No: HR-27-2388 ‘

February 12,2003 8:24 z.m. Carrler: Severson
Insert LC: 380850101  Title: .0200
!’-\ REPORT OF STANDING COMMITTEE :
3 \ HB 1096: Industry, Business and Labor Committes (Rep. Kelser, Chalrman) !
: recommends AMENDMENTS AS FOLLOWS and when so amended, recommands

DO PASS (14 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1096 was placed
on the Sixth order on the calendar,

Page 1, llge 1, after "enact’ Insert “a new subdivision to subsection 31 of section 52-01-01 !
and"

Page 1, iine 2, after "relating" insert “to the definition of wages and"

| Page 1, after line 8, insert:

“SECTION 1. A new subdivision to subsection 31 of section 52-01-01 of the .
North Dakota Century Code Is created and enacted as follows: S

s

(40 Th t it fund level an

employee seniority:
« (6) The right to benefits does not accrue until a prescribed period

after termination;

(6) Benefits are not attributable to the performance of particular
services;

() No_employee has any right to the benefits until qualified and

aligible to recelve benefits: and

(8) Benefits may not be paid In a lump sum."
Renumber accordingly
|
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/2003 SENATE INDUSTRY, BUSINESS AND LABOR

KB 1096

The micrographic images on this film are accurate reproductions of records delivered to Modern Information Systems for microfilming end
were filmed in the regular course of business. The photographic process meets standards of the American Hational Standards Institute
(ANS1) for archival microfilm. NOYICE: 1f the f{lmed image above is less legible than this Notice, {t {s due to the quality of the

document being f{lmed.
?ﬁ&mhggﬁ #i » 0/84

Operator’s Signature I /’ Date
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Senate Industry, Business and Labor Committee

2003 SENATE STANDING COMMITTEE MINUTES

& Conference Committee

Hearing Date 03-05-03

BILL/RESOLUTION NO. 1096

Tape Number

Side A

Side B

Meter #

1

XXX

0-3300

! business”.

The micrographic fmeges on this £1im are accurate ¢
were filmed In the regular course of busfness. The photographic process
NOTICE: If the filmed {mage shove ls

o/

(ANSI) for archival mferof!tm.
document being f4imed,

unemployment compensation benefits,

Testimony in support of HB 1096

No opposition, Hearing closed.

' tor’s STgnature

introduced the bill. See attached testimony.

t

John: This is for a person with an ownership claim.

b

. A
Committee Clerk Signature W\

Senator Mutch: What if the business is still operating?

! g ) Senator Nething moved a DO PASS. Senator Klein seconded.

eproductions of records delivered to Nodern thforme

[

Senator Klein: In section 8, that involves owners instead of employee claims?

Minutes:Chairman Mutch opened the hearing on HB 1096, All Senators were present,

Ij ) HB 1096 relates to unemployment compensation records and payment of and eligibility for

John Graham, Manager of the Unemployment Insurance program for Jcb Service North Dakota,

John: Then that is a totally different issue, This section only deals with “forcing out of

tion Systems for microf!
meets aiLandards of the American Nayttom! Stand:::ga f»T.'??m":'f
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Page 2
Senate Industry, Business and Labor C
Bill/Resolution Number 1096 F Commitee

D Hearing Date 03-05-03
Roll Call Vote: 6 yes. 0 no. 1 absent.

Carrier: Senator Nething,
The bill was Iater sent back to our committee for review. It was decided that the bill

to be sent to Appropriations. The action will be reconsidered and rereferred at a Inter date

The miarographio images
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2003 SENATE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1096

Senate Industry, Business and Labor Committee

O Conference Committee

Hearing Date 03-12-03

Tape Number Side A

Side B

Meter #

3 XXX

0-200

— .
Committee Clerk Signature Z Mﬁh&ﬁm

Minutes:Chairman Mutch opened discussion on HB 1096. All Senators were present.

unemployment compensation benefits.

The committee was presented with prepared amendments.

Senator Heitkamp moved to amend. Senator Every seconded.

Roll Call Vote: 2 yes. 5 no. 0 absent.

Motion failed.

Motion of DO PASS frcm 3-05-03 stayed the same.
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HB 1096 relates to unemployment compensation records and payment of and eligibility for
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t ' Date: -/
c Roll Call Vote #:0“7 0503 |

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO.

Senate S l&L- I OQQ Committee

| Check here for Conference Committee

| Legislative Council Amendment Number

Action Taken :D)&‘-,‘;5 |
Motion Made By NM%—— Seconded By Mm é

Senators : \
Sen. Mutch, Chairmsn ‘ Senstor | ‘
Sen. Klein, Vice Chairman
Sen, Krebsbach
» Sen. Nething
O Sen. Heitkamp
o Sen. Every

Sen. Espegard

| Total  (Yes) _Q No ()

Absent I

Floor Assignment MM‘ m
' v

5 If the vote is on an amendment, briefly indicate intent:
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Yhe micrographic images on this #1lm are accurate reproductions of records delivered to Modern tnformation Systems for microftiming end
were filmed In the regular course of business. The photugraphic process meets stendards of the American National Standards Institute
(ANS1) for archival mferofilm, NOYICE: 1f the filmed image shove is less Legtble than this Notice, it {s due to the cquality of the
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REPORT OF STANDING COMMITTEE (410)

Module No: SR-39-4009

March 8§, 2003 2:00 p.m. Carrler: Nethl

! )

insertLC:. Thtie:.
REPORT OF STANDING COMMITTEE

HB 1006, as engrossed: Ind » Business and Labor Committes (Sen. Mutoh,

Chalrman) recommends PASS (6 YEAS, ONAYS, 1
VOTING). Engrossed HB 1096 was placed on the Fourteenth ordcggs %Te cgmgda':OT
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38066.0201 Prepared by the Legislative Council staff for i
Title. Senator O'Connell 9
March 4, 2003 (

( | PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1096

Page 1, line 5, replace "subsection” with "subsections" and after "8" Insert *and 16"

Page 5, line 10, replace “Subsection" with "Subsections" and after "8"* insert *and 15" ;
Page 6, line 11, replace "is” with "are"

Page 5, after line 22, Insert;

"15. For any week with respect to which an i. .ividual Is recelving a pension,
inoluding a governmental e¥ pen her than f |
ity refir other pension, reiirement e
pay, retired pay, annuity, et and any other similar periodic payment; under
a plan maintained or contributed to by a base-period or chargeable
employer; as determined under applicable law, unless the weekly benefit
amount payable to such individual for such week ehali-be Is reduced, but

not below zero:

a. By the prorated weekly amount of the pension after deduction of
three-fourths of the portion of the pension that is directly attributable to
the percentage of the contributions made to the plan by such
| individual for claims filed er-er after July-+ June 30, 1985, and by the
o prorated weekly amount of the pension after deduction of the portion
- of the pension that is directly attributable to the percentage of the .
contributions made to the plan by such individual for claims filed en-e¢ ;

after July-+ June 30, 1986; :

b. By the entire prorated weekly amount of the pension if subdivision a or
¢ does not apply; or

c. By one-tourth of the pension if the entire contributions to the plan were
provided by such individuat, et by the individual and an employer, or
by any other person e+-etganizatien;-whe that is not a base-period or
chargeable employer; as determined under applicable law, for claims
flled en-of after June 30, 1985, and by no part of the penslon if
the entire contributions to the plan were provided by such individual,
e+ by the individual and an employer, or by any other person et

; that Is not a base-period or chargeable employer;
as determined under applicable law, for claims filed er-e¢ after duly—+

June 30, 1986.

Ne A reduction may not be made under this subsection by reason of the
recelpt of a pension if the services performed by the Individual duiing the
| base period, or remuneration received for such services, for the employer
f did not affect the individual's eligibility for, or Increase the amount of, the

; ension, retirement pay, et retired pay, annuity, or similar payment, This
] | imitation does not apply o penstons paid under the Seeleﬁseeaﬂwe#
| the Railroad Retliremant Act of 1974, or the corresponding provisions of
: prior law. Payments made under these-Aets the Rallroad Retirement Act of

1974 must be treated solely in the manner specified by subdivisions a, b,

I A A 530 o NVt A 3 ot
& R i

Page No. 1 38065.0201
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this film are accurate reproductions of records delivered to Modern Information Systems for wicrofilming and
Lﬁh"ﬁ'i%"iﬂ"&h'.’?ﬁzﬂﬁ chouroo of business. "‘:p photographic process meets stancards of the Amerfosn Nat{ional Standards !mtitu’tio
(ANSL) for archival microfilm. NOTICE: 1If the filmed fmage above is less legible than this Notice, it is due to the quality of the
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The mterogruphic images on this fiim are accurate reproductfons of records delivered to Modern Information Systems for nfcroﬁlml and
were filmed in the regular course of business. The photographic process meets standards of the American National Standards Institute
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Date: 2| Z2~0=2,

Roll Call Vote #: l

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO,

Senate

, m (P Committee

D Check here for Conference Committee

Legislative Council Amendment Number 3 8&0 6- OZO I

Action Taken ﬂ' lmzc TO

Motion Made By ‘%‘\'CA ‘H(Q,mD
!

Senators Yes

N

Senators

Seconded By [ VﬁﬂJJ

Yes | No

Sen. Mutéh, Chairman

Sen. Klein, Vice Chsirman

<
. X
Sen. Krebsbach X,
A

Sen. Nething

Sen. Hejtkamp A

Sen. Every | A

Sen. Espegard

14

Total (Yes) (9

No6

Absent O

Floor Assignment

If the vote is on an amendment, briefly indicate intent:
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the micrographic {meges on this

(ANB1) for archival mierofiim.
document being {timed. L/ )

' torls Signature
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| REPORT OF STANDING COMMITTEE (410 : SR48-483

i March 13,2003 8:00 a.m. @ Mol Carrer Nething |

i insertLC:. Title: . '
™ REPORT OF STANDING COMMITTEE

HB 1098, as engrossed: Ind Business and Labor Committes (Sen. M
Chairman) recommends ' PASS (6 YEAS, O NAYS, 1ABSENT( AND uh.ico':.r'
VOTING). Engrossed HB 1096 was placed on the Fourteenth order on the calendar.
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(2) DESK, (3) COMM Page No. 1 BR45-4631 o
W&Mﬁ%ﬁn%aﬂx&ﬁm;gr.:,g;,;,});;;v;:,),.gr:g;;,;$;¢;!; i A e e I G o
o ' PR ST L IIrHA\‘t‘,"\"i“:.jl,l‘.ltq‘ DRt . 5 ’,;v'[,
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‘ Q w{\v proposed amendment is based on the corresponding statute in Workers® Compensation law, NDCC Section

Committee on Industry, Business, and Labor
Testimony on House Bill No. 1096
Presented by John Graham, Job Service North Dakota
January 20, 2003

Mr. Chairman, members of the House Committee on Industry, Business, & Labor, my name is John Graham
and I manage the Unemployment Insurance program for Job Service North Dakota. I thank you for the
opportunity {o appear today in support of House Bill No. 1096 which Job Service caused to be prefiled.

House Bill No. 1096 is our composite bill addressing several issues which we believe need legislative
modification. Because each section of the Bill addresses a different aspect of the Unemployment Insurance [U1]

program, I will address each section individually and in order.

Section 1 amends ocurrent law (NDCC Section 52-01-02) to make clear that authorized Job Service staff
(primarily field auditors) are to have access to those business records, including electronic records, which could
show or reflect in any way “the amount of wage expenditure by or upon payments for services performed for”
an employer. Job Service has had several employers resist opening records, beyond payroll records, to our
auditors, Access to records beyond payroll records is critically necessary for auditors in order that they can
determine if persons who are paid “off payroll” are in fact employees of the employer, or are independent
contractors. The foriner, of course, may have rights to Ul benefits if they, through no fault of their own,

terminate their working relationship with that employer, the latter will not.

-13, Like that statute, our proposal includes a civil penalty for failure to grant necessary access of up to :
$500 which can be collected by Job Service in a civil action. |

Section 2 of the Bill proposes to amend NDCC Section 52-04-07(2)(b) which is the subsection which sets out
when contributing employers’ tax accounts are not to be charged with benefits paid to former employee. The
amendment is intended to restrict a base period employer to receiving the benefit of not having its account
charged to only those instances where the claimed voluntary quit or discharge for misconduct happened to that
base period employer during the base period. In other words, the amendment is intended to prevent a base
period employer from arguing that its account should not be charged based on events that relate to a separation
from employment with a separating employer which is not a base period employer, or based on events which
took place beyond the base period. I have attached a diagram which attempts tv illustrate the impact of this

amendment,

Section 3 proposes an amendment to subsection 2 of NDCC Section 52-04-07 to add a new subdivision (lines
27-31 of the Bill) which would allow non-charging of benefits paid to a base period employer’s account when
that employer is currently employing the claimant part-time, and the hiring agreement between that employer
and employee has not changed since the claimant commenced work for that employer.

Section 4 is a housekeeping measure and would amend Section 52-04-09 to delete reference to a group of

employers, those in Industry Group Number 161, Highway Construction. When the 1999 Legislature passed

“Tnuse Bill No. 1135, which substantially changed the UI tax rate structure, that legislation effectively negated
: of that Industry Group Number in the determination of tax rates. However, House Bill No. 1135, surely

“aifough inadvertence, did not delete this obsolete reference.
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Section 5, This section would amend NDCC Section 52-04-10 to change the current deadline by which Job
Service must send out tax rate notices to employers setting out their tax rates for the ensuing calendar year. That
eadline is presently December first of each year, In years where Thanksgiving falls close to the end of
‘wember it is extremely diffioult to meet that deadline without having to involve staff in paid overtime hours.
«is proposed amendment would move the deadline to the “end of the first full week in December,” but in any
event, not later than the tenth of December. The proposed amendment would also make clear that an employer
is not a party to a claim determination which may have resulted in charges to that employer’s account if a notice

of that determination was not hand delivered or mailed to that exaployer.

Section 6. This amendment deals with disqualification of a claimant for fraud. Under the current provision, a
claimant who commits fraud with respect to his/her claim for a week of benefits is disqualified from that
fraudulently claimed week through the date on which Job Service identifies the fiaud, and for one year from
that date. This leads to circumstances where, because of the timing of our Agency’s cross matches of wage
histories with reported earnings, a claimant could, and in many cases has, end a fraudulent claim and later have
commenced a valid, non-fraudulent claim, Under the cwrent language, payments made on that later claim
would all result in overpayments which we will, when we discover the previous fraud, try to collect from the

claimant,

Conversely, a claimant in the same situation, with one difference — he/she did not make a later valid claim, will
have no overpayments, and will, in essence, suffer the disqualification from the date that we discover the fraud

forward.

The proposed amendment would change the disqualification period to include the fraudulently claimed week(s)
and then one-year from the point of discovery of the fraud by Job Service.

o stion 7. The proposed amendment to NDCC Section 52-06-04(2)(d) is intended to establish a more flexible

(wéans of dealing with situations where the owner of a business has “ceded” the business and is making a claim

for UI benefits based on his/her unemployment. Currently, we interpret the law to require that the former owner
get a certificate of dissolution from the Secretary of State. We have had several situations in the current
biennium where it was clear that the former owner was out of business, but, for valid reasons, could not get a
certificate of dissolution. We have responded to those situations in various ways, trying to be responsive to the
claimant’s situation in a common sense way. This proposed amendment would set forth means by which our

claimstakers could judge whether a former owner had “ccded” her/his business.
The former owner could do this in one or more of four ways:

1. By filing articles of dissolution.

2. By showing a certificate of dissolution,
3. By selling “substantially all the assets” of the business to an uninvolved third party.

4. by demonstrating that substantially all the business assets have been seized by creditors.

Since the drafling of this Bill, we realized that there is another issue we should address if possible, In the recent
past, we have had several employers who have offered their laid off employees what the employers call
“supplemental 1*1employment compensation.” Such payments to Unemployment Insurance [UI] claimants give
rise to two issues which we are not prepared to deal with the backing of the law. The two issues are related,
They are: 1. Is a payment of supplemental unemployment compensation by an employer to be considered wages
subject to U taxes; and 2, Is the payment to be considered earnings to the claimant which could reduce the

Junt of benefit received.

The Internal Revenue Service has addressed this issue, and provided that if an employer has a plan which
outlines how and to whom such payments are to be made, and that plan meets eight stated criteria, then the
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Prepared by John Graham
For considerstion by the House Committee on Industry, Business, & Labor

“~
‘ )
| Representative George Keiser, Chairmen

Proposed Amendment to House Bill No. 1096

On page 1, line 1, afier the word “enact” insert the following: “a new subdivision to subsection 31 of section 52-
01-01 and” ‘

On page 1, line 2, after the word “relating” insert the following: “to the definition of wages and”

On page 1, after line 8, insert:

“SECTION 1. A new subdivision to subsection 31 of section 52-01-01 of the North Dakota Century
Code is hereby created and enacted to read as follows:

hmmu_M__n_mh ch qualify as supplemental unemplo Mnmﬂmmﬁbmm&m

0§ ents are paid pursuant to which meets all of the followin
SR i aid only to unemp) f er employees who are laid off b l
(/) ii. igibility f fit ds o ribed conditions rminati
iii. MQMMMMMMMM&MM&M
MM@W@MM&MMM
iv, tx of the benefits js affect the fund level and erapl seni
V. t to benefits does not accrue until scrib eriod after terminati
vi. en ts are not attributable to the perfo ¢e of particular servic
vii.  No employe ny right to the benefits until qualified and eligible to receive bene
viii, its no aidinalump s

Renumber accordingly.
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Committee on Industry, Business, and Labor
Testimony on House Bill No. 1096
Presented by John Grahan, Job Service North Dakota

| March 5, 2003

Mr, Chairmean, members of the Senate Committee on Industry, Business, & Labor, my name is John
Graham and I manage the Unemployment Insurance program for Job Service North Dakota, I thank you
for the opportunity to appear today in support of Engrossed House Bill No. 1096 which Job Service

caused to be prefiled,

House Bill No. 1096 is our composite bill addressing several issues which we believe need legislative
modification. Because each section of the Bill addresses a different aspect of the Uisemployment ‘
Insurance [UI] program, I will address each section individually and in order. s

Section 1 of the Bill addresses issues raised when employers offer their laid off employees what the

employers call “supplemental unemployment compensation.” Such payments to Unemployment

Insurance [UT] claimants give rise to two issues which we are not prepared to deal with given the current

status of our law. The two issues are related. They are: 1. Is a payment of supplemental unemployment
compensation by an employer to be considered wages subject to Ul taxes; and 2, Is the payment to be

considered earnings to the claimant which could reduce the amount of benefit recelved.

The Internal Revenue Service has addressed this issue with respect to federal unemployment taxes, and
provided that if an employer has a plan which outlines how and to whom such payments are to be made,
and that plan meets eight stated criteria, then the payments would not be subject to payroll taxes. Section
1 amends Section 52-01-01 of the Century Code to add a new subdivision which would adopt that IRS
policy. Thus, when the payments are not subject to Ul tax, they also would not be counted as eamnings to

be deducted from a claimant’s benefits,

Section 2 amends cutrent law (NDCC Section 52-01-02) to make clear that authorized Job Service staff
(primarily field auditors) are to have access to those business records, including electronic records, which
could show or reflect in any way “the amount of wage expenditure by or upon payments for services
performed for” an employer. Job Service has had several employers resist opening records, beyond
payroll records, to our auditors. Access to records beyond payroll records is critically necessary for
auditors in order that they can determine if persons who are paid “off payroll™ are in fact employees of
the employer, or are independent contractors. The former, of course, may have rights to UI benefits if
they, through no fault of their own, terminate their working relationship with that employer. The latter

will not.

Our proposed amendment is based on the corresponding statute in Workers® Compensation law, NDCC
Section 65-04-13. Like that statute, our proposal includes a civil penalty for failure to grant necessary

access of up to $500 which can be collected by Job Service in a civil action.

Section 3 of the Bill proposes to amend NDCC Section 52-04-07(2)(b) which is the subsection that sets
out when contributing employers’ tax accounts are not tu be charged with benefits paid to former
employee. The amendment is intended to restrict a base period employer to receiving the benefit of not
having its account charged to only those instances where the alleged voluntary quit or discharge for
misconduct happened to that base period employer during the base period. In other words, the
amendment is intended to prevent a base period employer from arguing that its account should not be
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charged based on events that relate to a sepaiation from employment with a separating employer which is
not a base period employer, or based on events which took place beyond the base period.

Section 4 proposes an amendment to subsection 2 of NDCC Section 52-04-07 to add a new subdivision
which would allow non-charging of benefits paid to a base period employer's account when that
employer is currently employing the claimant part-time, and the hiring agreement between that employer
and employee has not changed since the olaimant commenced work for that employer.

Section § is a housekeeping measure and would amend Section 52-04-09 to delete reference to a group of
employers, those in Industry Group Number 161, Highway Construction. When the 1999 Legislature
passed House Bill No. 1135, which substantially changed the UT tax rate structure, that legislation
effectively negated use of that Industry Group Number in the determination of tax rates. However, House
Bill No. 1135, surely through inadvertence, did not delete this obsolete reference.

 Section 6. This section would amend NDCC Section 52-04-10 to change the current deadline by which

Job Service must send out tax rate notices to employers setting out their tax rates for the ensuing calendar

year. That deadline is presently December first of each year. In years where Thanksgiving falls close to

the end of November it is extremely difficult to meet that deadline without having to involve staff in paid
overtime hours, This proposed amendment would move the deadline to the “end of the first full woek in ;»
December,” but in any event, not later than the tenth of December. The proposed amendment would also :
make clear that an employer is not a party to a claim determination which may have resulted in charges to

that employer’s account if a notice of that determination was not hand delivered or mailed to that

employer. :

Section 7. This amendment deals with disqualification of a claimant for fraud. Under the current
provision, a claimant who commits fraud with respect to his/her claim for a week of benefits is
disqualified from that fraudulently claimed week through the date on which Job Service identifies the
fraud, and for one year from that date, This leads to circumstances where, because of the timing of our

Agency’s cross matches of wage histories with reported earnings, a claimant could, and in many cases
has, end a fraudulent claim and later have commenced a valid, non-fraudulent claim. Under the current
language, payments made on that later claim would all result in overpayments which we will, when we

discover the previous fraud, try to collect from the claimant.

Conversely, a claimant in the same situation, with one difference — he/she did not make a later valid
claim, will have no overpayments, and will, in essence, suffer the disqualification from the date that we

discover the fraud forward.

The proposed amendment would change the disqualification period to include the fraudulently claimed
week(s) and then one-year from the point of discovery of the fraud by Job Service.

Section 8. The proposed amendment to NDCC Section 52-06-04(2)(d) is intended to establish a more
flexible means of dealing with situations where the owner of a business has “ceded” the business and is
making a claim for UT benefits based on his/her unemployment. Currently, we interpret the law to require
that the former owner get a certificate of dissolution from the Secretary of State. We have had several
situations in the current biennium where it was clear that the former owner was out of business, but, for
valid reasons, could not get a certificate of dissolution. We have responded to those situations in various
ways, trying to be responsive to the claimant’s situation in a common sense way. This proposed
amendment would sct forth means by which our claimstakers could judge whether a former owner had

The former owner could do this in one or more of four ways:
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» By filing articles of dissolution,
. By showing a certificate of dissolution,
+ By selling “substantially all the asset<” of the business to an uninvolved third party.
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Prepared by JSND/LMI

ETA 5159, CY 2002, line 302, column 14, UI Amount Compensated 42,381,238
‘ ’1 ETA 5159, CY 2002, line 302, column 17, UCFE and UCX Amount Compensated __ 1,402,513
Total 43,783,751

Paid WBA

Paid raatches WBA 40,826,792 40,826,792

Paid does not match WBA 121,974 288,958

No Pension or Earnings Reduction 40,948,766 41,115,750

Paid WBA
Only Pension Reduction (471 Claimants) 716,508 1,382,946
Paid WBA
Combined Pension & Earnings Reduction 2,118,477 2,523,051 Pension
Reduction
Pension Reduction Proportion 36,431 82,102 Amount

752,939 1,465,048 712,109
Eamings Reduction Propottion 2,082,046 2,440,949
43,783,751 451021i747
1.63%

Exhaustion is not included in the above calculations, For a claimant who exhausts benefits with the pension
reduction, if there is no pension reduction, exhaustion will still occur, only sooner, and there is no impact to the
tmf} fund. This causes the above percentage to be overstated.
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