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2003 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1152
House Judiciary Committee
Q Conference Committee
Hearing Date 1-21-03
Tape Number Side A Side B Meter #
1 XX 18-40

_ Vel
Committee Cletk Signature /

Minutes: 12 members present, 1 member absent (Rep. Bernstein)
Chairman DeKrey: We will open the hearing on HB 1152,

Rep. Bellew: (sece attached testimony) Support,

Rep. Delmore: Have you checked into a couple of things, What is the reason that people file

using Irreconcilable Differences, even though in some cases, other things would be appropriate.

If one of these things has to be claimed, rather than irreconcilable differences, what would that do

to families when this is published, put in the newspaper.

Rep. Bellew: In answer to the first question, the answer is no. 1 don’t know.

Rep. Klemin: If we took out irreconcilable differences, you were saying that you wanted to

make it so that both spouses would have to consent to the divorce, if you didn’t have

irreconcilable differences in, then one of those spouses would have to agree that they’re guilty of

one of these other items even if they aren’t in order to get a divorce,

Rep. Bellew: Yes.
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Page 2

House Judiciary Committee
Bill/Resolution Number HL 1152
Hearing Date 1-21-03

Rep. Maragos: How many states currently use the irreconcilable differences as a reason for
divorce.

Rep. Bellew: All 50 states,

Rep. Maragos: Are any other states that wishes to remove this as a reason.

Rep, Bellew: 1am aware of movements in other states.

Chalrman DeKrey: Thank you, Anyone else wishing to testify in favor of HB 1152. Anyone

wishing to testify in opposition to HB 1152,

Carol Two Esgles; Opposed to HB 1152, Irreconcilable difterences allows the parties a chance

to survive divorce. It won’t serve the children.
Chalrman DeKrey: Thank you.
Sherry Mills Moore, State Bar Association of ND: Opposed (see attached testimony).

Rep. Eckre: Even if one of the other reasons existed, you wouid want to use the reason of

irreconcilable differences,

Ms. Moore; Yes.

Rep. Klemin: What is the alternative dispute resolution provisions are and how they apply to
divorce now.

Ms. Moore: There are alternate dispute resolutions sotutions in place, and the courts allow

people to discuss mediation is provided through the courts, or they can go to private mediation,

or the courts can order them to mediation.

Rep. Galvin: If a couple came to you and wanted to use irreconcilable differences, would they

have to explain what the differences were in detail or they just use the reason.
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j Chairman DeKrey: Any further discussion.

Page 3 !
House Judiciary Committee !
Bill/Resolution Number HB 1152

Ms. Moore; The court has to find irreconcilable differences, most typically they need to be
presented with evidence, Sometimes the court isn’t interested in the reasons,
Chairman DeKrey: Thank you. Anyone else in opposition.

Bonnie Palachek, ND Council on Abused Women: Opposed, With domestic violence, this
would slow down the process, the situation could become life-threatening, since the abuser, may

not agree to the divorce, the abuser would like to remain married.

Chairman DeKrey: Thank you. Anyone else wishing to testify? We will close the hearing.
What are the committee’s wishes.

Rep. Delmiore: I move a Do Not Pass.

Rep. Kingsbury; Seconded.

10 YES 2NO 1ABSENT DO NOT PASS CARRIER: Rep. Kretschmar

A
1
\_,//
RS S Wb e

s,

?', .“&‘3‘"‘" “‘H,l, g L . i o
o albi iy, .“v,"\J(H.;,-"1.",‘3“‘:‘3&@}{{%{"l".‘*.f“l;&“}é‘;‘ﬁ i

vum“_(:" R EURE R
DRI IR

i hic images wo‘ nprodla‘ od to Nodern Information systems for wicrofiining e Y
bloody it i A p th“:o' l&'&l ms.“ﬂu moto:::m“i:f Jﬁﬁ?ﬁ‘mﬁmm of the American Nat{onal Stendarde lmututo :

mng'm‘if-&mﬁﬁ:mf NOTICEs 1lf the f{imed {msge above is less legible then this Notice, 1t {s due to the quality of the

dociment befng f1imed, W \61&1@3

‘o T Date
Operator’s Slgnaue




&
.

oamn

! .
R R Tk VA ” dre
R S LAt "f“'l""""'?‘g"i'ﬂ?“‘ﬁﬁev’ Lo

. j‘é nl o " ..A : ’ "\‘ A -A'l:“"‘“;"A‘j\‘:;A‘x;'A‘I'“ »

Node formation Systems for mwcmm&! 1
of records delivered to rn In tion By el o 1he
.dt‘tr:: :t:i:h:oe.l.:c, {t {s due to the quality of the ,

remadan

eproduct {ons
The wiarographio (meget cn thie #11m a7 ASCCTRES, CF0tographte process mests at

2d.(n the reguler course of business. | ce
m|§‘$::‘.i’2h’1m mroﬂlu. NOTICE: 1f the filmed image above
doctment being filmed, , 0

Operator’s Signature

less Legible

2

- Date: ]/9‘/()4>
' Roll Call Vote #: |
2003 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. ’ ‘ 5 A
House Judiciary Committee
D Check here for Conference Committee
Legislative Council Amendment Number _ _
Action Taken Do Not fhss
Motion Made By  1<¢ p. Delmove  secondedBy Wep. Kimayalintd
L J 0 4
Representatives Yes | No Representatives Yes | No
Chairman DeKrey v Rep. Delmore v
Vice Chairman Maragos v Rep. Eckre v
Rep. Bernstein AP | Rep. Onstad ./
, Rep. Bochning v
({ ) Rep. Galvin v
Rep. Grande v
Rep. Kingsbury 4
Rep. Klemin v
Rep. Kretschmar v
Rep. Wrangham A
Total  (Yes) 10 No R
Absent ]
Floor Assignment le/'f) - JWWW
If the vote is on an amendment, briefly indicate inient: 1
|
,! A

\&&‘05

I 4

T Date

-



] }
: REPORT OF STANDING COMMITTEE (410) Module No: HR-12-0881
January 22, 2003 7:33 a.m, Carrier: Kretschmar
insert LC:. Title:.

{
ﬁ REPORT OF STANDING COMMITTEE
HB 1182; Judiciary Committee Chalrman) recommends DO NOT PASS
10 YEAS, 2 NAYS, 1 ABS AND T VOTING). HB 1152 was placed on the
leventh order on the calendar.

{2) DESK, (3) COMM Page No. 1 HR-12:0881
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N TESTIMONY FOR HB 1152
BY
LARRY BELLEW
REPRESENTATIVE DISTRICT 38
MINOT, ND

HB 1097 dated 1/06/71 was introduced by Rep. Hilleboe adding
the words irreconcilable difference as another cause for divorce.
Irreconcilable differences is defined ih NDCC 14-05-09.1 as those
grounds which are dew@inw by the court to be substantial reasons for

not continuing the marriage and which makes it appear that the marriage

)

should be dissolved. This bill gave North Dakota a “no fault divorce”.
The law was patterned after the California law.
The bill I am introducing is not an attempt to stop divorce, but to

slow divorce down in our great state. It’s an attempt to keep families

together. The bill in front of you brings the law back to pre 1971. In

other words, there would need to be a “cause” for divorce.

This bill, if passed, will require both partners in a marriage to agree

D

to a divorce rather that just one. After all, it takes two to agree to a
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. marriage, but under today’s “no fault laws”, it takes just one to end a
marriage. According to Frank Furstenberg and Andrew Chetlin, the
authors of Divided Families, some 80 percent of divorces are unilateral,
One spouse usually wishes to keep the family together.

Enclosed you will find two documents from the North Dakota
Department of Health. The first is North Dakota divorces and divorce
rates from 1923-1970 and the divorces and divorce rates from
1971-2001. Remember “no fault divorce” became law in 1971. As you

g~ cansec, since the law became effective, the divorce rate has skyrocketed

e’

———

in North Dakota. I also received an E-mail from the Department of
Health that listed the causes of divorce in our state. As you can see,

cause #7 which is irreconcilable differences, makes up slightly more

than 99 percent of causes listed.

As I stated earlier, my goal here is not to eliminate divorce but
slow it down. Whatever we can do to keep families together, we should

do. This bill will make North Dakota an even more family friendly state.

;

{

St
e =

B . et A i\A:‘
TR S AN T S
R Wﬁ%ﬁﬁg&* T
o

aceur oprodue tion Systems for nieroﬂlnir’ anl '
tions of recorde delivered to Modern Informa o s
m Ol e rogular ot mnf.&:ﬁmo.“\‘ho photographic process meets stenderds :‘ th:om:!cr: l‘l:t:mtto ety of m.
AN 81)":'“ ‘eM L nietr:;ict:m;o:lce 14 the #ilmed image above is l«s tegible than this '

(ANS

documant betng 1 Lmed, B ~ § ES Walox
v Date
Operator’s § gnature

,.1



L]

et ——

Wk Akl

~

Enclosed you will also find several articles on this subject that I

found on the Internet. Thank you for your time and consideration.
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(‘ . If you have any further questions or statistical request, please contact me, My e-mail address is

e M

NORTH DAKOTA

DEPARTMENT OF HEALTH

600 E. Boulevard Ave., Dept. 301
Blsmarok, ND 58505-0200 ADMINISTRATIVE SUPPORT

December 23, 2002

Representative Larry Bellew
1309 25th Place NW
Minot, ND 58703

Dear Representative Bellew,

Your request for divorce data in North Dakota was forwarded from Mrs. Beverly Wittman to me for
attention. Iam enclosing 2 short tables containing the number of divorces and the calculated divorce
rate for 1923 t0 2001. 1923 is the earliest year that is available, The divorce rate is calculated per 1000 of
the ND population,

cbarth@state.nd.us and telephone number is (701) 328-2303.
Sincerely,
Carmell Barth

Research Analyst
Division of Vital Records

Enclosures (2)
b
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5 @ 19231970 NO DIVORCES AND DIVORCE RATES
§ “”Nymbu OfDlVOt::: Rate per 1000 of the ND population
| 1924 317 by
| 1926 2 0.71
| 192¢ e 0.78
1927 508 078
1928 oo 0.71
1928 ses 0.7 i
1930 P 0.68
1931 a7 0.72
1932 370 0.54
1933 481 0'71
1934 804 0'74
1938 504 0.74 }
1938 a4 0.70
1937 5% 0.79
1938 &21 0'71
1939 488 0'72
1840 823 0.81
1941 827 0.82
1942 a2 0.74
1943 507 0.79
o 1 876 0.90
) 1 746 110
0 ieee 1081 1.64
1947 8 1.30
1948 o 1.07
1949 633 0.”
1968 509 0.9
1981 811 0.99
1982 518 0.04
1983 509 0.92
1984 854 ;
e s on
1966 488 0.79
1967 548 0.38
1988 518 0.83
1959 801 0.95
1960 e 0.:04 ’
1981 634 1,00 |
1962 61 1.00
1963 689 1,00
19¢4 788 1.20 “
1968 720 144 i
1908 ™ 1.20
1987 %9 144
o oE B f
R T+ %08 1.4 ;
) 1 s85 1,89 :
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(19742001 ND DIVORCES AN DIVORGE RATES

of the ND lation
Number of Divorces  Rate par 1000 PP o0

1974 1172 ’
1972 1300 :‘;:
1973 1438 2,69
1974 1841 278
1978 172¢ 3.04
1976 1880 ,.”
177 1976 3.97
1976 2081 3:4,
1979 112 3.28
1980 2142 2.68
1981 2319 237
182 2202 2.50
1983 2334 3.48
1984 2249 3.82
1988 2206 ,.“
1906 22¢1 2.83
1987 1264 3.70
1988 23468 3.49
1989 2229 3.3
1990 2320 3.”
1991 2167 3.68
1992 2288 349
199 by 344
1994

1998 2220 :ﬁ
1996 2208 3.“
1997 2138 387
1998 2284 3‘”
1999 217 3:41
2000 e 2,89
2001

SOURCE: VITAL RECORDS, NORTH DAKOTA DEPARTMENT OF HEALTH
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' \, From: "Barth, Carmell R." <cbarth @state.nd.us>
- Date: Mon Dec 30, 2002 02:25:22 PM US/Central
T0: "The Bellews™ <thebellews @ ndak.net>
Subject: RE: Divorce Causes?

Representative Bellew,
The Health Department records the causes for divorce in our statistical

file. The Century Code specifically ists 7 causes in Chapter 14, Section
05-03.

The causes are:

1. Adultery

2. Extreme cruelty

3. Wilthul desertion

4. Wiltul neglect

6. Abuse of alcohol or controtied substances

6. Conviction of a felony

7. lrreconcilable differences. (Makes up slightly more than 89
percent of causes listed.)

¥ you have any other questions, please contact me.

| Carmell Barth
/"~ Division of Vital Records

--—-Original Message-—

From: The Bellews [mailto:thebellews @ndak.net}
Sent: Monday, December 30, 2002 2:02 PM

To: charth@state.nd.us

Subject: Divorce Causes?

Carmell,

Doss the North Dakota Department of Heailth keep records on what was the ,
1 cause of a divorce? If you do, | would like a copy sentto me. Thank f'

| youl |

Rep. Larry Bellew
1309 25th Place NW
Minot, NI) 58703
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, Pavorite quotes on divorce reform Page2of 9

f-\ "Oniy acts of war and the events of natural disasters ar¢ more harmful to a child's psyche than the
' idivorce process.” |
"No two people become divorced at the same time.” \
-The Newsletter of the American Acudemy of Matrimonial Lawyers, Summer 1997

"Let's be blunt: If you hire a ¢.vorce lawyer today, there is a good chance you will hire a bankruptcy
lawyer within two or three years." v : .

~ From an article titled "After the Split" in the August 16, 1998 edition of The Kansas City Star . !
MoneyWise section, written by staffer Gene Meyer, quoted by Diane Sollee on the Coalition for
Mssriage, Family and Couples Education,LLC (CMFCE) listserv |

"Where you have minor children, there's reatly no such thing as no-fault divorce for fathers," says
Detroit attoruey Philip Holman, vice-president of the National Congress for Fathers and Children, "On
the practical level, {athers realize that divorce means they lose their kids."

~"The {aults of ending no-fault divorce" By Cathy Young / The Detroit News 3/19/96

70 % of divorces snd "low-conflict” marriages ‘
Wallerstein ¢nd others who stress the high cost of divorce raise hackles
among those committed to the view that children are better off when a
bad marrisge ends. But 8 new study of family upheaval by sociologists
Paul Amato of the University of Nebraska and Alan Booth of Pennsylvania
State Universigy underlines some important distinctions. According to
their research, reported in their 1997 book A Generation at Risk, the

. worst situations for children are high-conflict marriages that last and

‘low-conflict mamiages that end in divorce. And it turns out that most N

divorces fall into the latter category: A whopping 70 percent of \
divorces end "low-conflict” marriages. "For children's sake," Amato and.
Booth conclude, *sore marriages should not be salvaged. But in marriages ;
that are not fraught with severe conflict and abuse, future generations
would be well served if parents remained together until children are grown." ‘
From '

Barbara Dafoe Whitehead

Ms. Whitehead, who is not divorced, spoke openly of family life in the |

United States. She noted that 20 years ago Americans began acting as if 3

thev had changed their minds about the foundation of family life. "We ‘ |

decided in the 1970s, out of a sense of optimism about the future, that

we were going to reengineer family relationships in a way that made them

more productive of our own individual satisfactions, and that it was

okay to give up on an unhappy marriage and move on. That was a big

change in thinking. And the second part was that children would bounce |

back. That was such a pervasive idea in the literature [of] the 1970s. |

Weli, who would refuse a deal like that? And then, sadder but wiser, we ' 1

now stand in the 1990s-and we realize that that optimistic scenario ;

hasn't been played out* (Ladies' Home Journal, March, 1995, p. 73).
-, -From ‘ 4 ‘

/

)
~~" #Iy extending serial monogamy to everyone as part of the unlimited riches available to miiddle-class

4

hitp://patriot.net/~crouch/quotes html ‘ 1/2/2003
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 Favorite quotes on divorce reform Page 3 of 9

.
[

Americans after 'the War,' did we underestimate the price of 'temporary' mmln?e? Did we oveuiook the
r-.\eoonomic and psychosocial effects of essentially encouraging people to end an intimate and supposedly

lifetime relationship simply because they got bored?"
~Ira Lusvey, Chair, American Bar Auociation Family Law Section (Quoting him here does not imply
that he favors re:tricting no-fault. He does not. I believe he does not object to Covenant Marriage,

. however.). .

"It is incomparably better that individuals should suffer than that an institution, which is the basis of all
human good, should be shaken or endangered.”
~Timothy Dwight, quoted by Florence King

"These no-mpondbility divorces have been great for guys, And women are just dumped "
~Tina Brown, editor of the New Yorker, Vanity Fair and Talk.

On May 27, 1996, The Los Angeles Times ran a front-page story on current efforts to reform *no fault"
.divorce laws. According.to The Times, in approximately 20 states, “it is easier to break the marmriage
contract than it is to fire an employeo or back out of buying a car.”

~From

"My mother .. woke up this morning to find the word D-1-V-0-R-C-E written in mirror writing on her

forehead with a big black felt pen. Of course she didn't know the word was there ... until she stepped

into the bathroom to brush ha'teeth and looked in the mirror ...

"Well, I think to myself, fatherless again. ... And once again ... I feel like the front doors to my house

have been opened and the parents have announced to the children insnde, Whoops! Sony but we just lost
(- _you in a poker game. We're afraid you'll have 10 be clearing out now."”

l ~Shampoo Planet, a novel by Douglas Coupland, Pocket Books 1992; pp 12

(A collection of quotes on the MTV generation's reaction to their parents’ divorces can be found in mv
Gen., a book that's made up to look like Coupland's Generation X.)
‘ [ ]

“If we want less government, we must have stronger families, for govmmem steps in by necessity

when families have failed.”
- Jimmy Carter, GOVERNMENT PRINTING OFFICE, ASTATEMENT IN NEW HAMPSHIRE,

AUG3, l9761n 1 THE PRESIDENTIAL CAMPAIGN, 1976: Jimnsy Carter 463 (1978). Cited in Sean
E. Brotherson and Jeffrey B. Teichert, *Value of the Law in Shaping Social Perspectives on Martiage®,
3 U. of Utah Jul. L. & Fam. Stud. 23, at 51.

" I have to start with a confession: This isn't the book I set out to
write. ... For example, I started this project believing that people who suffer over an
extended pesiod in unhappy marriages ought to get out. . . . I thought
that striking down about divorce was another part ofthe ongoing
enlightenment of the women's, civil- rights, and human potential
movements of the last twenty-five years. . . . To my utter befuddlement,
the extensive research I conducted for this book brought me to one
inescapable and irrefutable conclusion: I had been wrong.*
Dr. Diane Medved in her book, The Case Against Divorce., quoted in

(» "All around us, every day, we see the bitter fruit of the breakdown of the family. ... I believe the-
| \ breakdown of the family is a direct result of our "no-fault” laws. ... Why should a couple investina
" marriage when it can be dissolved for no reason at alj™

hitp://patriot.net/~crouch/quotes.himl . * 122003
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. Favorite quotes on divorce reform , * Pagedof9

Ga. State Rep. Brian Joyce,

7 ) *We must make individual self-fulfillment secondary to the health of the family."
Ga. State Rep. Brian Joyce, -

| Divorce is "a cure ... worse than the dk;ue"- _
“The meeting ..was addressed by Dr. Donnacha O hAodha, v/ho felt that the cure was worse than the
disease, He said that Ireland was fortunate to have the evidence of other countries to help us going down

the same tragic road.

| Australian Study: Protect marriage contract
1 A think tank study reported in the Sydney Morning Herald called for récognizing marriage as a contract

and bringing back “public, moral condemnation of irresponsibility and unacceptable conduct ..." as well
as compensation for damages from such conduct. The study claimed that "The possibility that marital
failures and misconduct will be taken seriously by the law would be a powerful incentive for reducing
them.* The article is a source of many useful quotations, which, however, may not be used on the
internet. (Quotations here are from the study itself)

The study also alluded to the gap between people's beliefs and expectations about the sanctity of
marriage and the law's hostility to marriage. It also points out that children are third-party beneficiaries
of the marriage contract.

Study title: "Wedlock and Well-Being" Author: Barry Maley of the |

—The study, a small pamphlet, can be ordered inexpensively over the net from

| J ~The article describing the study is .

‘
|
!

‘ , : The Herald article is
not to be quoted on the internet. -

| *Getting masried in America is like doing business in Russia, Everything is up for grabs, everything is |
constantly renegotiated, and nobody has to keep their word. I think that makes for a lot of unhappy
mani] ngcu, m though no-fault was supposed to take care of that",
~John Cr

"The unparalieled disaster caused by uniform and compulsory no-fault divorce -
is reaching the consciousness of the broader population. There was always
+ the risk that the sheer numbers of people forced into divorce, crushed by
laws that stripped them of very basic Constitutional rights and property,
would be so bad, that the resposne is simple: Rescind the bad law.” ... .
"On every philosophical, moral and inteltectual grounds, divorce statutes
should underscore that marriage IS a contract, yet one that can be broken.
But as in all contracts, breaking it comes with a penalty."
~Phyllis H, Witcher, testifying before a Pennsylvania legislative commitiee

Divorce reform is not government coercion
"So as we evaluate this legislation, we must remember what has happened

r in our political culture even as we discuss the need for mentoring,
. fathering, charactér-shaping charity, community empowerment, and curbing
-~ divorce. Public policy has shifiéd away from our decades-long impulseto

~

http.//patriot.net/~crouch/quotes.html o 1/2/2003
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New beok:

You can write to
Judy Parejko at

or leave & message
on the volee mail serviee
718-664-6137
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Leeping a marriage together can be one of the hardest
jobs we face. And when a relationship hits stormy

waters, "divorce” may seem like the right "solution” to
the problem---at least, for one of the spouses involved.

Divorce is a harsh and demoralizing way to resolve
issues that have not been fackled in other ways. Many
people file for divorce before trying other options that
can repair damaged relations.

Research shows that up to 80% of divorces are filed by
"low-conflict” couples who have not learned the skills
needed to maintain a healthy relationship. Learning these
skills is a "solution® so much less destructive than going
through a divorce,

And most important, if you have children, you need to
consider how the "loss of an intact family" will affect
your children.

The idca offered here --- in a sense --- is plowing new
ground, The mission is to offer hope, to instill courage,
and to give direction to those trapped in an unwanted
divorce...or to those who have been left by a spouse.

The first step is saying "No" to an unwanted divorce.
Since no-fault divorce was enacted, most spouses believe
it means "no way to stop it" --- but that is
changing...... Your job is to be strong enough to stand
up and say "No" to the divorce - to everyone,
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& Why No One Is Married

Marriage todsy is no more than “registered cobabitation” because no-fault divorce was misinierpreted as "no cause & no proof® divorce. If you
can divorce without true cause--then you were not truly marvied in the first place. You were merely cobabiting, as in ages past, regardiess what

name if's called.

You could atways walk away from a disagreeable cohabitation, but marriage was definedin its protection by law. You couldn't get out of &
marriage just because you wanted out. You had 1o have true cause: abuse, adultery, sbandonment, or the fike. And not only cause, but genuine

proof of i,

When the well-meaning no-faulters tried $0 take adversarialism out of the divorce process, o make it friendly, it fafled. The door swung wide
open 10 “n0 cause & no proof” divorce, Meanwhile, adversarislism went right back into the propesty and custody battles.

The old "fault” laws needed overhaul o bring spousal equality, and to make the system friendlier, but no-fault's "no cause & no proof® divores,
administered by warring lawyers, was the wrong implementation, The law should have required that spouses be taught how, and helped, to settle
mdilfumcusoo—equh.wdoﬁbemjw!ymdhh!y,wiﬁulfm' 1, while honoring their pastner and the vows they made for a permanent

Beforchand, almost any man could rule his wife and : itle disputes by physical force, But spousal equality demands at least a Jittle education, a
working knowledge of civilized diplomacy and reasoned compromise~for both genders,

no-fault laws did not train the partners to solve any problems. The laws simply—and grievously--empowered the courts to settle all thele
( for them, {1 one grand sweep, by divorce, no matter how whimsical or trivial the disagreement. No-fuult did not clevate the status of
. :eo-equdfmﬂymwltlowmddaemhasofbommuwgwmkhemadmem”mem.mm-mhﬁubb,fmﬂy

The no-fault divorce system, ar implemented, funded divorce. it channeled money from troubled families to divorce lawyers, iow at hourly ratos
In three digits, in exchange for dividing children and property, The court's officers were hired and paid to terminate marriages, not fo savo them,

The no-fault legal system, as envisioned, wes to be a family hospital, to comfort the hurting spouses and bandage the wounded marriages.
Instead, it became & family morgwe. It promised 1o give relief from the former hostilities of the "fault” legal system, but it became more hostile

than ever.

Reconciliation dollars, facilities, and assistance were promised, but they never materialized. A generation and & half later, we kiiow that the
experiment did not work as planned.

In truth, our no-fault laws, as fmplemented, abolished true marriage. After many years of no-fault, we no longer even respect the solemn
covenants that partners make between themselves and God. Instead, we respect the solemn covenants that lawyers make between themselves

snd ajudge.

Although cohabitation is handicapped in many ways, it unfortuately has one important advantage: ordinary cohabitation keeps government out
of the howne, In contrast, the registered cohabitation that we still call marriage invokes the jurisdiction of govemmment officers, They receive
authority 10 manage the lives of both spouses and their children with legal force.

No wonder people cohabit. No wonder we have so many broken homes. Partners can walk sway from the slightest inconvenience, at any time,
with court assistance. They don't ever have to conciliate, or swallow their pride and say they are sorry, or try to please anyone but themselves.

* " divorce was made into a guaranteed certainty, it became an easy way out of hard times, Partners knew they would no Jonger be pressed by
((___ s questions sboutcovenantsand ffines,  thy moved o o thlr et cobsbiation. Nor ould tey b sopped
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|+ The fundemental attribute, the unique defining charackeristic, the eammark, that atways distinguished true marriage from cohabitation, is legal

L security~protection by law--protection by divorce law,

m protection is gone, Genuine proof of true cause was alwsys requlred for divorce, and anything else--but that--should have changed in
of divorce law,

hﬁ'dﬁi‘ﬂnhgbldmmdecidu.wlﬂnﬂhﬁwion.futbehownwivﬂommwlmh«tolmw.wwlmwlndeﬁnﬁcly.nmk
is another thing aliogether, for government not 1o question the cause, when govermnment has alresdy intervened, when government is asked to
destroy & masriage, totally snd permanently,

The legal security of true marriage cannot be a chain, But neither can it be a thread, It must be a sturdy fabric, & flexiblebut tough canvas, to
weather the gales of life,

That's why true marriage is 30 secure and siable for mates. When spouses cannot easily shake off thelr yoke, they soften it by mutual
accommodation. ln other words: spowses dow's stqy together because they get along; they get along becouse they stay logether,

And that's why true marrisge i3 30 secure and stable for children, True marriage is underwritten by law. Children can rest assured that no passing

storm will carry either of their parents away. They know that the whole force of govemment stands as a benevolent guard 1o protect their homes
and both of thels providers.

We are not i the midst of a divorce crisis, It is a mariage crisls.
No one is manied, and no one can marry. The right to marry was taken away.

The happy voices of the bride and the bridegroom are gone from our land.
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September 2002

Dear Friends:

Greetings from Focus on the Family! If there’s a nip in the air in some parts of the country and the days are getting
shorter, it must be September. Children everywhere are gathering their supplies, strapping on their backpacks and
heading back to school, Other folks might be taking advantage of the last few weeks of warm weather to engage
in some outdoor activities before the cold winds start to blow. Whatever you're doing during the transition from

summer to fall, ] trust that this letter finds you and your Juved ones well.

This month I would like to discuss an important report that was released over the summer titled, “Does Divorce
Make People Happy?” The study, which was conducted by the Institute for American Values in New York, reveals
what we have observed clinically, but which has now been documented by research. The findings are noteworthy,
because they debunk the modemn myth that someone in a troubled marriage is faced with a choice between either

staying in a miserable relationship or getting a divorce to be more happy.

Using data from the National Survey of Family and Houscholds (a nationally representative survey with a
wide-ranging data set Jooking at all kinds of family outcomes, including happiness,) the research team studied
5,232 married adults who were interviewed in the late 1980s. Of these individuals,

645 reported being unhappily married. Five years later, these same adults-some Among those who
of whom had divorced or separated and some of whom had stayed married-were  fnitially rated their

interviewed again.} N .
nicrviewed again marriages as “very

The results of these interviews were astounding. They. revealed that a full unhappy,” but

two-thirds of the unhappily married spouses who_stayed marr v reinained together,
3] s ¢ ] 4 ’
happier five vears Jater! Among those who initially rated their marriages as very nearly 80 percent

unhappy.” but remained cent considered themselves ¢ h
ier” 2 considered

married” and * happi
themselves ‘“happily

Surprisingly, the appaosite. is found to he tme for those whao divarced, The Institote s a9
for American Values study confirmed that married” five
happy because, while it might provide a respite from the pain assoclated with abad  years later.

marriage, it also introduces a host of complex new emotiona) and psychological
difficulties over which the parties involved have little control, 8
scarred children, economic hardships, lopeliness, future romantic. dit i X

\appointments, and so on, This belps explain
why of all the unhappy spouses in the initial survey, only 19 percent of those ¢ divorced arated were
happy five years later.

In the words of Dr. Linda J. Waite, a sociology professor at the University of Chicago and lead avthor of the study,
“Staying married is not just for the children's sake . . . results like these suggest the benefits of divorce have been
oversold.™ And indeed, the pain of divorce extends beyond parents and children to create heartache and distress
for other extended family members. The 2000 census revealed that, as a result of divorce and several other factors,
there are currently 2.4 million grandparents who act as the primary caregivers for their grandchildren.” Many of
ﬁmm physically and financially, to care for children on a full-time hasig,5 They
thoughit they had completed their parenting responsibilities, but Tound themselves strapped again with the difficult

responsibilities better handled by younger people.
Dr. Scott Stanley, another of the study’s authors and co-director of the Center for Marital and Famuly Studies at the
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" STATE BAR ASSOCIATION OF NORTH DAKOTA

TESTIMONY ON HB 1162
Sherry Mills Moore

On behalf of the State Bar Association of North Dakota | want to offer
some thoughts for your consideration. For 23 years | have been
practicing family law in North Dakota. In that time | cannot remember a
divorce granted on grounds other than irreconcilable differences. it is not
because of sentiment that | do not want to see this removed as the basis
for divorce, but because of compassion. This bill would make families

fight. ;

Divorce does not, of itself, create family dysfunction, family disharmony, ;
family friction. When a family is slready fractured, issues arise which ’
have to be resolved, and that is the function of the court. The courts |
and legislature do not create those family disputes any more than
oncologists create cancer. And to carry that analogy further, removing !
irreconcilable differences as the basis for a divorce, is akin to banning
chemotherapy as a treatment because it has some nasty side effects. ‘f
Finally, of course, we have to presume that at some level, grown up :
people probably need to make their own decisions about their marriage.

Eliminating irmeconcilable differences as grounds would not cure family !
dysfunction. :
If it were eliminated, for a couple to divorce they would need to allege j
and prove one of the other grounds. One of the two of them has to be {
found to have committed adultery, been extremely cruel, deserted or f
neglected the family, abused alcoho!l or drugs, or been convicted of a ‘
felony. |

Far fewer cases would settle.

A settlement is premised upon agreement of the parties, including

agreement as to the grounds. | really can’t imagine any of my clients

voluntarily agreeing that he or she has committed one of these grounds.

If a parent admits he has been extremely cruel, that impacts on custody

decisions, now and in the future. If a mother agrees she has abused

alcohol, then she impacts employment, insurance, and custody issues, |
now and in the future. The same is true for neglect and desertion. |

Before we had irreconcilable differences, divorces sometimes occurred
through a sham, a pretend act of cruelty or adultery. That simply
‘\/} reflected the desperation of people trapped in a bad marriage. The

HB1152, Page 1

[ PR ST
” 3, b

‘ mages ‘ a ockictions of records delivered to Modern Informetion Systems for microftiming and
mﬂ?mﬁ‘c’»’. ruul‘:: m:o' l:f.&.nmr:. ‘ﬂ:motoynphie process mests stenderds of the American untml s:;«mrd:' :mgtm
(ANst) for orchal mieroffim. NOTICE: 1f the filmed fmage above is less legible than this Notice, 1t {s to the quelity ,’

document being 11 imed. T &Mm% dﬁ:l%é__

operator’s Eignature

.
,




The micrographic imeges on this
Here mnd.-‘l,: the
(ANSL)Y for areh:nuieromn. NOYICE: If the f{imed {mnge shove Vs less legible than this Notfce, it is due to the

MM \dk.l_)%%___

rogular course of

choice became that of remaining in a terrible marriage, creating a fiction
for the court, or publicly airing and proving that one of the two of the
parties is bad.

Fewer settioments means much more litigation.

If the parties can’t agree to the grounds the matter will need to go to
trial, even if they can agree to all the other terms of the marriage --
custody, support, and property division. The estimate is that somewhere
between 80 to 95% of all divorces are settled by agreement. The burden
on the judicial system to try these would be very serious. What now
takes a court probably 156 minutes to review would take somewhere
between two to four days to try.

The burden on the families would be worse. In hearing about the benefits
to mediation, we are told, again and again, that a family who is able to
divorce by agreement is far more likely to provide a healthy family in the
future. A healthy divorced family means less damage to children. If we
can‘t settle a case because the grounds are too limited, we force families

to fight.

More litigation means more expense — financial and emotional -~ for the
families.

Litigation costs significantly more than settlement to the parties as well
as the court system. Families of wealth will be able to litigate, but
families who do not have the means, will not. Familles who are already
under financial strain because of their family dissolution will be further
stretched by the cost of litigation. Without question, families who have
to undergo litigation, rather than agreement, heal rarely if at all. Their
ability to deal with each other courteously in the future is gone.

Divorce is not easy, even with irreconcilable differences as the basis. If
the idea is that families divorce because it is so easy, | cannot agree.
Families now may not have to prove that one of them was evil to get a
divorce, but they still have to 'go through a very painful, disruptive, and
frankly, slow process. | cannot think of a time that | thought that my
client was divorcing on a whim, or impuise. Oh, they may come in for an
initial visit on impulse, usually created from of anger or betrayal or fear.
But they don’t stay the course through this kind of misery without having
their own very real reasons for doing so.

My father practiced law in the “good old days” before irreconcilable
differences, and used to tell this story. He represented a woman who
had been shot by her husband and the grounds she alleged for divorce
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D was extreme crueity, Although dad presented the bullet as evidence and
' got the husband to admit that he had shot her, the judged denied the
grounds as insufficiently cruel.

Why would we reinstate this kind of system? You cannot legislate love,
you cannot legisiate maturity, you cannot even very easily legislate
morality. If a family has come to the conclusion that they cannot any
longer go on together, | really think that their decision should be honored
with as much dignity and humanity as we can muster. Yes, the state has
to be the one to step in and resolve the dispute, but not to deny it exists.

Ridding the law of irreconcilable differences will no more rid families of é
turmoil and anger and harm to their children, than banning food stamps
would rid us of hunger. Help families by getting to some of the core
problems which plague them. Fund counseling for families, gaming
addictions, substance abuse and domestic violence. Support efforts to
strengthen the court system, including the mediation services and
custody investigators. Keep family finances manageable by wise taxing
and wiser spending. Give them economic strength. Support the
parenting classes for divorcing families. Do all the things you already do
as legislators to shore up their chances at living a healthy life. But when

., it does not work, don’t make their lives worse.
if | can answer any questions, please feel free to ask and if any arise in
the future you may either contact me at my office at 222-4777, or
through my e-mail at esther@btinet.net. Thank you.
i,
-y ‘%
b ;
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