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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1168
House Judiciary Committee
Q Conference Committee
Hearing Date 1-27-03

Tape Number Side A Side B Meter #
XX 0-21

Committee Clerk Sim_algdiﬂ/

Minutes: 12 members present, 1 member absent (Rep. Maragos)
Chairman DeKrey: We will open the hearing on HB 1168,

Al Jaeger, Secretary of State: (see attached testimony)
Rep. Delmore: What is the charge to become a‘notary?
Mr, Jaeger: It's $25 to becotne a notary, with that they need to secure a bond through an

insurance agency, purchase a notary seal, and the commission is good for 6 years.

Rep. Wrangham: On Section 3, dealing with dating, what if a person left off the date by
accident, he could lose his license for forgetting to put down the date? Isn’t that a change.

Mr. Jacger: ltreallyisn’t, You have to keep in mind that we do not automatically revoke an
individual’s commission, We can assess penalties from a hand slap all the way up to revocation.
Rep. Wrangham: 1 guess I get a little nervous when we're putting these things into law, knowing
that you would be fair judge of how bad the infraction was, but we don’t know what the next

Secretary of State is going to be like,
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Page 2

House Judiciary Committee

Bill/Resolution Number HB 1168
N Hearing Date 1-27-03

i Mr. Jaeger: You have to realize that the notary public is a lot of times considered kind of lax,

and they don’t really realize the importance of their job. What we have put in here, is nothing
more than they should already be doing in their responsibilities as notary, We're trying to cover
just the basics. If the notary does not complete their function correctly, it brings into question the
entire process of their function,

Rep, Klemin: In the differences between section 1 and section 2; section 2 has the provision,
my commission expires _____, and then section 1 says that you have to have the name and
commission date on your stamp. Is this a separate requirement?

Mr. Jaeger: Itis not a separate requirement, and perhaps the part in section 2 could have been
deleted. We want to make sure that the notary stamp has their expiration on the stamp. We want

q the expiration date on the stamp, that way it is not forgotten when someone notarizes something.
~7  RepKlemin: Section 1 doesn’t talk about re-commission.

! Mr. Jaeger; We treat each commission as a new one.

| Rep. Klemin: If a person had an embosser, the next time they get their commission from you,

they can’t use it anymore,.

Mr, Jaeger: That is really the intent. The embosser cannot leave an impression that can be
copied or faxed,

Rep. Delmore; How do you become a notary?
Mr. Jacger: We have a really nice website, where you can download all the forms, fill out the

forms, $25 fee, proof of bond from the insurance company, buy a stamp, and send copy to

Secretary of State.
\) Rep. Delmore: How many notaries are in the state,
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Page 3

House Judiciary Committee
Bill/Resolution Number HB 1168
Hearing Date 1-27-03

Mr. Jaeger: We currently, as of November, have 11,600 notaries.

Rep, Delmore: In Section 4 you set up reasonable fees for travel, what will the reasonable fees
be, or would that just be between the notary and whoever wants it done.

Mr. Jacger: We want the fees to be determined between the notary and the person, We will not
regulate what they charge.

Rep. Kretschmar; You envision the stamp to be a rubber stamp.

Mr. Jacger; Yes.

Rep, Kretschmar: In S:ction 1, line 20, is the commission date - is that supposed to be the
expiration date of the commission?

Mr. Jacger: Probably should read as the commission expiration date.

Rep. Galvin: If the stamp becomes the property of the notary, do you have to turn it in, if not a
notary anymore?

Mr. Jaeger: You can tum it in or destroy it, the notary has the responsibility of disposing of it.
Rep. Delmore: As Ilook at the violations, you've got several on your newsletter, where the
document was not signed in the presence of the notary. How do you find out about those things.
Mr. Jaeger: Eight out of 10 come to our office on notary forms submitted to us. The other two
might be reported by someone else, by bringing it to our attention

Rep, Klemin: I just have a comment on this issue, I've represented parties in two separate
lawsuits in the past where one of the defendants who joined the action has been the notary, who
notarized documents not signed in the presence of the notary. In both cases, they turned out to be

forgeries,
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g Page 4
House Judiciary Committee
Bill/Resolution Number HB 1168

| /-\ Hearing Date {-27-03
‘ Chalrman DeKrey: Thank you, Anyone wishing to testify in favor? Any wishing to testify in

opposition. We will close the hearing.

(Ro-opened later in the same session, Rep. Maragos now present)

Chalrman DeKrev: Let's take a look at HB1168,

Rep. Kretschmar: Made a motion to amend the bill, to insert the word “expiration” after the

word commission on line 20, page 1.

Rep. Delmore: Seconded.
Voice vote: All in favor,

Rep. Grande: Motion for Do Pass as amended.

Rep. Delmore: Seconded.
Chairman DeKrey: Any further discussion?
Rep. Maragos; Were any parts of this bill the result of the lottery initiative.

O

Rep. Kretochmar; He didn't say anything about the initiative of the lottery.
Rep. Wrangham: I have no problem with not using the embosser, I have a problem with the
increased penalty - for putting on the wrong date or forgetting the date by accident. Ifit is done

on purpose, they should lose their commission.
12 YES ONO 1 ABSENT DO PASS W AMENDMENTS CARRIER: Rep. Klemin
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2003 SENATE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB1168
Senate Judiciary Committee
O Conference Committee
Hearing Date 03/17/03
Tape Number Side A Side B Meter #
1 X 53-215

Committee Clerk Signatre _ ?77#¢700 & MZ
Vd
Minutes: Senator John T. Traynor, Chairman, called the meeting to order. Roll call was taken

and all committee members present. Sen, Traynor requested meeting starts with testimony on the
bill:

Testimony in Support of HB 1168

Al Jaeger - Secretary of State, Introduced Bill (meter 5.3) Read Testimony - Attachment #1. We
are running into problems ecause the seal can not be reproduced on copies. The “notary” is an
“employee” of the state.

Sen. Traynor questioned why we need a law for travel expenses when there is already an opinion
onit. Mr, Jaeget stated that people do not look at opinions they only look at laws. Discussed
Biannual Mailing to all notaries. Discussion on violations (meter 12) Discussion of act “putting
the seal on” not the travel/expense portion.
Sen. Trenbeath discussed the inking over the embossing process - would this sill be allowed
under this? A lot of people do not rub the carbon when making copies and the seal is invisible.
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Page 2 |
Senate Judiciaiy Committee f
Bill/Resolution Number HB 1168

~~,  Hearing Date 03/17/03

The seal must have the commission expiration date-we are mandating this, Your stamp does not
have an expiration date. Sen. Trenbeath stated that if he embossed then carbon over it, and
stamped expiration date on it would it be rejected? No not according to this, you would fulfill
overything required.

Sen. Dever questioned is a fax copy as valuable as the sriginal? No it is only readable.
Discussion of the process of becoming a notary. Discussion of the new stamp-you would
purchase this after your notary expired.

Maxry Fiest - Notary office Discussed the problems other states were having with “mobile”
notaries, (mei.r 25). Notary charges.

Testimony in Opposition of HB 1168

Testimony Neutral to HB 1168

None

Motion Made to DO PASS HB 1168 Senator Thomas L. Trenbeath and seconded by

Senator Carolyn Nelson,

Roll Call Vote: 5 Yes. 0 No. 1 Absent

Motion Passed

Floor Assignment: Senator Stanley W. Lyson, Vice Chairman
Senator John T, Traynor, Chairman closed the hearing
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2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. HB 1168

Senate , JUDICIARY Committee

E' Check here for Conference Committee

Legislative Clouncil Amendment Number i

Action Taken DO PASS

Motion Made By Sen. Trenbeath Seconded By Sen. Nelson

Senators i Senators
Sen. John T. Traynor - Chairman Sen. Dennis Bercier

o

Sen. Stanley. Lyson - Vice Chair Sen. Carolyn Nelson
! Sen. Dick Dever
Sen. Thomas L. Trenbeath

Total (Yes) FIVE (5) No ZERO (0)
Absent ONE (1)

Floor Assignment Sen. Lyson
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ALVIN A, JAEGER
| SECRETARY OF STATE
z HOME PAGE www.state.nd.us/seo
SECRETARY OF STATE
, STATE OF NORTH DAKOTA
600 EAST BOULEVARD AVENUE DEPT 108
BISMARCK ND 58505-0500
January 27, 2003
TO: Rep. DeKrey, Chairman, and Members of the House Judiclary Committee
FR: Al Jaegur, Secretary of State
RE: HB 1168 -+ Notary Public
By law, a notary public is considered an Officer of the State and takes an Oath of Office before
. they are commissioned. This bill is to olarify procedures and responsibllities related to the
duties of a notary. It would also allow a notary to recover his or her expenses if travel is
involved.
Section 1:
1. All notaries commissioned after the effective date of the bill will be required to purchase
a notary seal, which Is photographically reproducible.
2. Establishes in law that a notary's seal is the property of the notary, even if an employer
N paid for it, and that It must always remain under the direct and exclusive control of the
U notary. ,
3. Provides that a notary must affix his or her notary seal each time they parform a notarial
act,
Section 2:
1. Provides that each time a notary performs a notarial act, he or she must also list the
venue, l.e., state and county, where the notarial act was performed.
Section 3:
1. Provides that it is a violation if the notary does not date his or her notarial act.
2. Adds a provision related to a notary falsely or fraudulently performing a notarial act or
impersonating or assuming the identity of another notary.
Section 4.
1. Allows a notary to charge mileage, in addition to the notary fee, if agreed upon in
advance.
2. Provides that a notary fee is separate from travel expenses, which expenses are nelther
mandated nor specified in the law.
Section 6:
I&‘) 1. Adds a reference to N.D.C.C. § 44-06-04 (section 1 of the bill) related to the type of seal.
o
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For your review, | have also enclosed with this testimony a copy of Notary Notes, which was
mailed {o every notary in November 2002,
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Newsloller of Licensing DIvision
North Dakola Secretary of State's Office
Alvin A. Jaeger, Secretary Of State

Vol 3 No. 8

Greetings!

Today, there are aimost 11,600 commissioned Notary
Publics in the State of North Dakota, Each one of them,
when applying for his or her commission execuied the
following Oath of Office.

“I do solemnly swear (or affirm) that | will
! support the Constitulion of the United

States, and the Constitution of the State of
North Dakota and that | will faithfully
discharge the duties of the office of Notary
Public according to the best of my ability,
80 help me God.”

Obviously, this is not an Oath to be taken lightly and
, quite appropriate for the posilion of trust and responsibility
; that one undertakes when becoming a Notary. Therefore, |
| ., encourage Notaries to always remain knowledgeable about
: ,\ the law and that they use common sense and follow his or
her consclance in doing what Is right and honest. A Nolary
is an Office of the State and must perform the duties of the
office with the highest level of integrity. The public depends
on you,

Iwi sh you well as you psrform your duties.

Al Jaager -
Secrefary of State

Wk ok k

’, Everything Is On The Web

Everything you ever wanted to know about belng a Notary
Public Is avaitable on the Secrelary of State's website at

www.state.nd.sec such as:

What is A Notary Public?

How To Baecome A Notary Public
Notary Address Change Form

Notary Nama Change Form

Notary Responsibililies

Notary Seal/Stamp Speclfications
Notary Terminlogy

Notary Noles - current and pasl issues
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Do You Have an E-Malil Address or
Access to the Internet?

One of the fulure goals of the Sacrelary of Slate's office Is
to distribute notary tips via a-mall. If you are Interested in
tecelving these tips and have not previously provided your e-
mall address, please send it to gosadlic@state.nd.us. Your e-
mall address will then be added to the distribution list, The tips
will also be posted to the Secretary of Stats’s websle at

www.state.nd.us/sec

Common Sense and Consclence
Avolds Compromising Notary
Impartiality

{Parts of the following commantary have been adapted from an aricle
wi'tten by David 8. Thun of the National Nolary Assoclation.)

“"Beneficial Intarest” it is one of the hardest lerms for a
Notary Public to clearly define, The basic rule is simple, a
Notary should not nolarize a signalure if he or she benefits
from the document or has a connection that compromises
impartiality. But what are thesa conneactions? (s it accepiable
to nolarize for a spouse, parent, a friend, or an employer?

North Dakota law Is clear in stating that a Notary cannot
nolarize his or her spousa's signature, The law afso states that
the Notary cannot notarze a document if the name of the
Notary or the name of his or her spouse aﬁpem on the
document as a party to the transaction. Although North Dakota
law presently does not have prohibitions beyond that, a Notary
should still use common sense and consclence to avold the
appearance of having a “Beneficial Interest” when perfoiming
notarial duties.

Here are basic guldelines for judging impartiality In any act
of notarization,

1. A Notary should not notarize a signature on a document In

which they are na o lch 4 |

benefit from. Aslde from belng agalnst the law, this is
clearly a conflict of interast. It is hardly possible to be
objective when notarizing a signature on a will that leaves
thousands of dollars to the Notary, or on a documant
granting a Notary power to sign checks on behalf of
another individual. In both cases, another Notary should
be used. Even if the Notary does nol benefit directly, it
would be Improper.
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”“\ document (s properly noturized,

HOIRY NO"ES -~ 2

<. A Notary shoyly', nol notarize a document for clage family
members. Noiarlzing documents for parents, siblings,
spouses, and other relatives opens an ethical can of
worms for the Nolary. In many cases, a close famlly
relationship with a signer automatically brings beneficlal
Interes), Although North Dakota only prohibits notaizing if
the Notary is named in the dooument, it Is best to refer
close family members to another Notary in order to avold
aven the slighles! appearance of bias,

3, U.f_mm_a_mmn.any_dﬂmﬂ_-mu:_p_mmft
interest to notarize company documente, Because the

¥
Notary may have a financial stake In the document, it may
be befter to have a lower-leve! salaried employee, perhaps
‘I olearl:j or administrative assistant, notarize the documeni
nstead.

4. Performing a notarial act when the Notary is also a pald
. Often

\
times, attc:ineys, real eslale agents, and other
professionals are Notaries who, at the same time, are pald
by cllents for their services, While it may be convenient for
these Notarles to notarize a client's signature, the Notary
should consider whather it is ethically appropriate. When
judging whether notarizing for a cllent would compromise
honesty and Impartiality, R Is far better to take the
document to another Notary Instead. This damonstrates
that the Notary's ethical standards go above and beyond
whal the law raquires, which is certainly a helpful character
trait for all Notaries, it also helps ensure that the Notary
has exercised every reasonable care to ensure that the

Answers To Often Asked
Questions

1. ' i
facsimile for his or her signature? No. A Notary's
signature must be original and signed exactly as listed
on his or her commission,

2. | n
stamped signature? No. Except as otherwise may be
provided in law, a Notary may not notarize a signature
that is not an orginal signature and signed iIn his or
her presence.

3. X n_official ?

The commisslon expires on midnight on the date
{isted on the Notary's Certificate of Commission.

4, nsl fying t
th ument? No. The maln purpose of
notarization is to verify that the Individual afilxing his
or her signature Is the person they say they are and
that he or she is not under any duress to sign the
document.

6. |s a Notary authorized {o glve leqal advice apare
| ? Unlass the Notary is an attorney,

thay are not allowed to provide legal counsel or

_ prepare legal documents,

R

bR SR

The micrographic {meges on this film are accurate reproduc
Nere ﬂl;‘odm the regular course of business. The photographic process

(ANSL) for archival microffim. NOYICE:

1 the fiimed image above i less legible than this Notice,

g e u d 588 B . c ‘ . u ',
Often times, coples of documents are pholocopied,
lransmitted vla fax, or scanned for electionic
transmisslon. An embossed Impression of a Notary's
seal will nol be visible with these forms of copying.
Although both types are legn!, Notarles are
encouraged o consider purchasing a nolary stamp
that leaves an Inkea Impression, which will be visible
when coples are made,

B 2 a

7. in bavi ar
expiration date on_thelc nofary stamp? State law
requires a Notary Publlo fo Include the expiration date
of the Notary's commission each time he or she
performs a notarlal function. Having the Notary's
commission explration date on the nolary stamp, as
listed on his or her Certificate of Commission, will fulfill
this requirement and ensure that the corract expiration
date Is used each lime.

? This

practice Is discouraged rince the seal/stamp may
cover Information pertinent {0 the document,

1]

Who decides the expirgtion date of a Notary's
commission? The expiration date Is chosen by the
Secrefary of State’s office and appears on the
Notary's Ceriificate of Commission. The Nolary, when
performing notarial functions, must use the dale as
listed on the official certificate (ssued by the state. A
Notary should not rely on any dates appearing on a
Notary's surety bond as the basis for his or her
commission's expiration date.

10. When a Notary recelves his or hier Cerificats of
ommi id th th_t? State law

requires & Notary to posl his or her certificate In a
conspiouous place.

11. s a No h rolarial dutle
in the county of his or hor residence? No. A Nolary,
commissionad by the State of Noiln Dakola, may

perform notarial duties throughout the state.

Therefors, the Notary's county of residence shouid not

appear on the notary stamp.

12. How_soon before s Notary's commission expiration

t n i ?
Renewal applications are accepled up to two months
prior to {he expiration date of the Notary's commission.
A Notary must never contlnue to perform nolarial
funclions after the expiration date of his or her
commission unless they have received a new
Certificate of Commission from the Secretary of
State's office.

13. How does one renord a sus legal, |

questionable act commitied by a Notary? A suspecled

violation may be reported to the Secretary of Stale or
to a County State's Atlorney.

tions of records delfvered to Nodern Informetion Systems for microfiiming and
of the Amerfcen Nat{onal Standarde Inetitute
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Notary Vio'ations From
July 1, 2001 Through June
30, 2002

(Note! The circumstances surrounding each
violation are often different and result In varying penalties even
though some of the following abbrevialed summaries may
appear to be similar in nature. All violatlons are a matter of
public record under the state's open records laws.)

May 30, 2001 — Notary violated 44-06-13,1(3) by notarizing his
own signature, File closed without penalty,

June 18, 2001 - Notary violated 44-06-13,1(1) by notarizing a
document that was not signed In her presence. $50

June 28, 2001 - Notary violated 44-06-13.1(1} by notarizing
her own signaturo. Commiission suspanded for two years
without attomatio ra-Instatement

August 18, 2001 — Notary violaled 44.08-13.1(1) by nolarizing
a document that was not signed in ber presance, $50

August 31, 2001 - Notary violated 44-08-13.1(1) by notarizing
a document that was not signed in his presence, File closed
without penalty.

September 1, 2001 - Notary violated 44-06-13.1(1) by
gggrlzlng a documaent that was not signed in her prasence,

September 24, 2001 ~ Nolary violaled 44-06-13,1(2) by not
faithfully discharging the duties of Nolary Public Office, $150

October 26, 2001 -~ Notlary violated 44.06-13.1(1) by
gosgrizlng a document that was not signed In his presence.

November 8, 2001 - Nolary violated 44-06-13.1(1) by
gggarlzmg a documeni that was nol signed in her presence.

November 19, 2001 ~ Nolary violated 44-06.13,1(1) by
notarizing 8 document that was not signed In her presence.
Commission revoked for one year,

November 21, 2001 - Notary violated 44-06-13.1 (6) by dating
the jurat with a different date then the date on which the
document was signed, Commission revoked for thirty months.

March 4, 2002 - Notary violated 44-06-13 by notarizing for six
years without a commission, $160

March 6, 2002 - Nolary violated 4-06-13.1(3) by notarlizing his
own signature, Commission revoked for six years,

March 20, 2002 - Notary violaled 44.06-13.1(3) by notarizing
her own gignature. Commission revoked for one year.

March 22, 2002 ~ Notary violated 44.08-13 by notarizing a
documen after her commission explred. $150

S T Y !

NOTICE:
being ¢1ilmed,

Operator’s

March 22, 2002 - Notary violaled 44.08-13 by notarizing a
document after his commission expired. Commission revoked
for slx monihs,

April 9, 2002 - Notary violated 44-06-13,1(3) by notarizing her
own signature. Commission revoked for one year,

May 6, 2002 ~ Notary violated 44-06-13.1(1) by notanzing a
document that was not signed In her presence, $150,

Address Change

Within 60 days from the time it changes, state law
requires notaries to notify the Secretary of State's office of any
:han?; 1iro their address. Otherwise, the Notary is charged a
ee of $10.

If a Notary moves to a bordering county outside of North
Dakota, and that state extends reciprocity to the Notary, the
Notary must also file an Appointment of Agent (SFN 19389)
form with the Sucretary’s of State's office.

Name Change

When a Notary legally changes his or her name, they
must submit the following documents to the Secretay of
State's office: a rider to the Notary's surety bond stating both
the previous name and new name; a Notary Name Change
(SFN 51261) form; and $10, This form must be filed within 60
days of the time that the name change becaine effective, if the
namae change s not done within the 60 days as required by law
an additionat $10 fee will ba charged.

The Secretary of State's office will then Issue an
authorization, which will allow the Notary to purchase a new
Notary stamp/seal. As soon as the authorization, with an
impression of the new seal/stamp, is returned to the Secretary
of State's office, a new Certificate of Commission having the
new name will be issued o the Notary.

Thanksgiving

Notary Notes Is the newsletter of the Licensing
Division in the Secretary of State's Office, 600 East
Boulevard Avenus Dept 108 Bismarck ND 58605«
ostoo. %%11 ) 328-2901 or Toll Free: 1-800-352-0867,
BX . 8'

Mary Felstuuuun.nnllnululuunuul L‘cens'ng D’l’emor

Charlotte Zander......uuwinan. Licensing Specialist
N Jaegaf AEAERIREO ARG RIE AR 00020800000 secretaw of state

Cory FongilillUllllhIlIII“lllllllllllll!llllllllllllllll“!ll Deputy
KIm Shaw s Exacutive Assistent
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ALVIN A, JAEGER
SECRETARY OF STATE
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| (ge PAGE www.slale.nd.us/seo
| \

w #/

PHONE (701) 328-2900
FAX (701) 328-2992

E-MAIL sos @ siate.nd.us

STATE OF NORTH DAKOTA
600 EAST E'JULEVARD AVENUE DEPT 108
BISMARCK ND 58505-0500

March 17, 2003

TO: Senator Traynor, Chairman, and Members of the Senate Judiciary Committee

FR: Al Jaeger, Secretary of State

RE: HB 1168 — Notary Public

By law, a notary publlc is considered an Officer of the State and takes an Oath of Office before
they are commissioned. This bill is to clarify procedures and responsibllities related to the
duties of a notary. It would also allow a notary to recover his or her expenses if travel is

involved.
Section 1:

1. All notaries commissioned after the effective date of the bill will be required to purchase
a notary seal, which Is photographically reproducible.

2. Establishes in law that a notary's seal is the property of the notary, even If an employer
paid for it, and that it must always remain under the direct and exclusive control of the
notary.

3. Provides that a notary must affix his or her notary seal each time they perform a notarial
act.

Section 2;

1. Provides that each time a notary performs a notarial act, he or she must also list the

venue, l.e., state and county, where the notarial act was performed. |
Section 3.

1.

Provides that it Is a violation if the notary does not date his or her notarial act.

2. Adds a provision related to a notary falsely or fraudulently performing a notarial act or

impersonating or assuming the identity of another notary.

Section 4:

1. Allows a notary to charge mileage, in addition to the notary fee, If agreed upon in

advance,

2. Provides that a notary fee Is separate from travel expenses, which expenses are neither

mandated nor specified in the law.

Section 5.
1. Adds a reference {o N.D.C.C. § 44-06-04 (section 1 of the bill) related to the type of seal.

For your review, | have also enclosed with this testimony a copy of Notary Notes, which was
mailed to every notary in November 2002,
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