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2003 HOUSE STANDING COMMITTEE MINUTES

R e S

BILL/RESOLUTION NO, HB 1180
g House Government and Veterans Affairs Committee ’
|
! Q@ Conference Committee
Hearing Date 1-24-03
Tape Number Side A Side B Meter #
1 X 0-end |
1 X 0-13.0

N
Committee Clerk Signature (

7~
Minutes: Chairman Klein: opened tfe heariig on HB 1180, All committee members present

es Division: appeared on favor of the bill and
provided testimony (SEE ATTACHED TESTIMONY).
Gordy Smith, CPA, Audit Manager: appeared in favor of the bill and provided written testimony
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Page 2
House Government and Veterans Affairs Committee
Bill/Resolution Number HB 1180

q Hearing Date 1-24-03
~ and provided written testimony (SEE ATTACHED TESTIMONY),
Representative Klein: I would like to appo i a committee to HB 1180 and I ask that
Representative Haas to chair it and Representative Wintich if you would get involved with it
because of your background in democracy, and Representative Tieman because of his
background in trying to keep the investment funds open and solid and see if we could work

R U

something out on 1180.
Here ends presented written testimony.
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1180

House Government and Veterans Affairs Committee

Q Conference Committee

Hearing Date 2-13-03

Tape Number Side A Side B Meter #
1 X , 11.8-26.3

Committee Clerk Signature /i W
Minutes:

Chairman Klein: called the hearing to order on HB 1180, All committee members were present.
Representative Haas: presented amendments to HB 1180, (SEE ATTACHED

AMENDMENTS),
Representative Mejer: made a motion to move the amendments as presented by Representative

Haas.

Representative Potter: second the motion to AMEND HB 1180.
All in favor of amendment, it carried.

Representative Mejer: made a DO PASS AS AMENDED MOTJON on HB 1180.

Representative Sitte: SECOND the du pass motion,
VOTE: 13 YESONO 1 ABSENT (KASPER),
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Motion carried.
Meeting adjourned,
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Amendment {0

HB 1180

FISCAL NOTE
Requested by Legislative Councll
04/04/2003

1A. State fiscal offect: /dentify the state liscal effect and the fiscal affect on agency appropriations compared (o

funding levels and appropriations anticipated under current law.

2001-2003 Biennium 2003-2008 Blennium 2008-2007 Blennium
General |Other Funds| General |Other Funds| General |Other Funds
{ Fund Fund Fund
| Revenues $0 $9 $0 $9 $0
Expenditures $a $ $0 $0 $0 $0
Appropriations $a $Q $ $0 $0
18. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.
2001-2003 Biennlum 2003-2005 Biennium 2005-2007 Biennium
School School School
Counties | Citles Districts | Countles Cities Districts | Countles Clties Districts
SO $0 $0 , $0 $0 $0

your analysls.
No fiscal impact.

fund affected and any amounts included in the executive budget.

No fiscal Impaot.

3. State fiscal effect detall: For Information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts, Provide detail, when appropriate, for each revenue type and

2. Narrative: [dentify the aspects of the measure which cause fiscal impact and include any comments relevant to

B. Expenditures: Explain the expenditure amounts. Provide delall, when appropriate, for each agency, line
ftem, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriate, of the effect on
the biennial appropriation for each agency and fund affected and any amounts included in the executive

budget. Indicate the relationship between the amounts shown for expenditures ard appropriations.

No fiscal Impact on appropriations.

Name: Pam Sharp Agency: OMB
iPhone Number: 328-4606 ‘|Date Prepared:  04/04/2003
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Amendment to:

HB 11
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FISCAL NOTE
Requested gy L;?zl;.%uw Councll
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1A, State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared fo

funding levels and appropriations anticipated under current law.

2001-2003 Blennium ~ 2003-2008 Bletinlum 2005-2007 Blennlum
General |Other Funds| Genoral [Other Funds| General [Other Funds
Fund Fund Fund
Revenues $0 $0 $ $0
Expenditures $0 $0 $0 $0 $0
Appropriations $ $0 $q $0
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropniate poiitical subdivision.
2001-2003 Blennium 2003-2008 Blennium 2005-2007 Blunnlum
School School School
Countles Cities Districts | Countles Cities Districts | Counties Citles Districts
$0 $0 $0 $0 $0

2, Narrative: /dentify the aspects of the measure which cause fiscal impact and include any comments relevant to

your analysis,

No fiscal impact.

3. State fiscal effect detall: For Information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

e e e e o o A e o At e M. At e e e S

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line
item, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriate, of the effect on
the blennial appropriation for each agency and fund affected and any amounts included In the executive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.

No fiscal Impact on appropriations.
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FISCAL NOTE

Requested by Legisiative Council
01/02/2003

Bill/Resolution No.: HB 1180

1A. State flscal effect: /dent/fy the state fiscal effect and the fiscal effect on agency appropriations compared to

funding levels and appropriations anticipated under current law.,
2001-2003 Blennium 2003-2005 Blennlum 2005-2007 Blennium
General |OtherFunds| General |Other Funds| General |Other Funds
Fund _ Fund Fund
Revenues $ $ _ $4 $Q $0 $0
Expenditures $a $d $0 $d $q $0
Appropriations
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate poittical subdivision.
2001-2003 Blennium 2003-2003 Biennium 2005-2007 Blennium
School School School
Counties | Cities Districts | Counties | Cities Districts | Countles Cities Districts

2. Narrative: Identify the aspects of the measure which cause fiscal Impact and include any comments relevant to
your analysis.

.

A\

1
/3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revente amounts. Provide detall, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
tem, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts, Provide detail, when appropriate, of the effect on
the biennial appropriation for each agency and fund affected and any amounts included in the executive

budget. Indicate the relationship between the amounts shown for expenditures and appropriations.

No fiscal impact on appropriations.

Name: Linda Belisle, Director

: {Agency: OMB, Central Services Division
Phone Number: 328-3494

[Date Prepared: (1/06/2003
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38157.0101 Prepared by the Legislative Council staff for
Title.0200 l-k:eup:olr Govgmme:tg and Veterans Affairs  2// "/ %
February 14, 2003 / “5 >

'Page 1, line 1, replace "two" with "three"
Page 1, line 2, after "proposals” insert ", small purchases,” and remove "resolving”
Page 1, line 4, replace "subsection” with "subsections 1," and after "2" insert *, and 4"

HOUSE AMENDMENTS TO HB 1180 GVA 2-17-03
Page 2, line 18, remove "The t¢

Page 2, remove line 17

Page 2, line 23, after the fourth comma insert "services.”

Page 2, line 30, remove the overstrike over the overstruck period and replace *, except” with
- < l cll -

LRI & INITOTISN Y GUOTICY LH (X B8 OIOSSIN IR SOIVILOE, 19 auere

NI e office ¢ management ang obuadet a report gesenbing the na B QI {he 8ervice
DYocUred: e process Usead to procure the service:. ang B COMDE Hive DIgaing Drocess
2t & COMPRUNVE OUOSH! DIOCOBSE 3O F 8§64, QN expighaton jor the geviation from
BItNeT DYocCess : BANaGeme andgd buage

\ ‘Page 2, remove line 31

-

) HOUSE AMENDMENTS T0 HB 1180 GVA 2~-17-03

Page 3, remove fines 1 and 2

Page 3, line 15, after the first "commaodities” insert "and services”, after the second "iteme”
Insert "those", and after the second "commodities” insert "and services"

Page 3, line 28, replace the second "and” with "or"

BOUSE AMENDMENTS 7O BB 1180 GVA 2-17-03
Page 4, line 21, overstrike *The office of"

Page 4, line 22, overstrike “management and budget” and replace "or pur¢hasing agency” with
“The procurement officer"

HOUSE AMENDMENTS T0 HB 1180 GVA 2-17-03
Page 7, after line 17, insett:

"SECTION 6. A new section to chapter 54-44.4 of the North Dakota Century
Code is created and enacted as follows:

HOUSE  AMENDMENTS TO HOUSE BILL NO, 1180 GvA  2-17-03
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. B
) 1. Any procurement not exceeding the amoun ish ritten directiv g
e of the office of management and budget or by the state board of hi
Page No. 1 38157.0101
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HOUSE AMENIMENTS 70 EB 1180 GVA 2-17-03 254 3

BOUSE AMENDMENTS 10 HB 1180 GVA 2-17-03
Page 7, line 24, replace "of the office of* with “responsible for the contract or solicitation”

‘Page 7, line 25, remove "mg

HOUSE AMENDMENTS TO HB 1180 GVA 2-17-03
Page 8, ine 11, replace "Subsection 2" with "Subsections 1, 2, and 4"

Page 8, line 12, replace "is” with “are"

e P et e e et i = <

Page 8, after line 12, insert:
"1.

amm Every person that desires to bid or submit a ‘
proposal on contracts for commodities and services awarded under this
chapter must be an approved vendor In order to feeewa-a-reque

Page No. 2 38157.0101
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MOUSK AMENDMENTS TO HB 1180
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Date: p0~/3-03

N Roll Call Vote #: 1180
2003 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO.
House GOVERNMENT AND VETERANS AFFAIRS _ Committee

D Check here for Conference Committee

Legislative Council Amendment Number

Action Taken MQV.Q ’}O Amend HZB 1150 e
Motion Made By Qq; metcr Seconded By ng ). &ﬂ‘ﬂ .

: Representatives | Yes | No Representatives
Chairman M.M. Klein | B. Amerman
Vice Chairman B.B. Grande | L. Potter
W.R. Devlin , C. Williams
C.B. Haas ) L. Winrich
J. Kasper
L.R. Klemin
L. Meier
M. Sitte
W.W. Tieman
R.H. Wikenheiser

Total  (Yes) i3 No __ Q
Absent [) Q\" O, Kd per
=V . ¥
Floor Assignment B
if the vote is on an amendment, briefly indicate intent:
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Roll Call Vote #:

Date: o?.,lsfo 3
HB |80

2003 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO.

House

GOVERNMENT AND VETERANS AFFAIRS

Committee

Legislative Council Amendment Number

Do P

Action Taken

| :I Check here for Conference Committee

38157 010l

Haas

Motion Made By _er Me-!er Seconded By _ﬁmt_s’ﬂ'b

ANS1) for ard\ival mterofiim,
fbmnt being #/ lmed

NOYICE: If the

1 lnd image ahove is less Legible than this Rotice,

Representatives Yes | No Representatives Yes | No
Chairman M.M, Klein X B. Amerman X
Vice Chairman B.B. Grande X L. Potter X
W.R. Devlin X C. Williams X
C.B. Haas ‘h L. Winrich X
| J. Kasper 1,
/7 L.R. Klemin X
T L. Meier Y
M. Sitte X
W.W. Tieman X
R.H. Wikenheiser X
Total  (Yes) 13 No O
Absent (1) ep.Kasper
Floor Assignment Rpp , HQ_@
If the vote is on an amendment, briefly indicate intent:
T A KR S AR W RSP Mz‘ A ( ? !" 7 f‘i \ h 1&)-&'& )Aﬂﬁ ML&N ,,;I‘ by ",n‘.:v_gﬂ;-é‘”*‘“" '““““““‘““"‘l‘.“‘“; * ‘kw""'um‘;“;‘f"’i' '
R |’ ‘m, 7 uawh- w» i o "
sproductions of records deliversd ¥ Rsderh Inforhatiin g Whoret!
'u':'n“f? l..'i"i’&'th‘."m:': :’L‘...-.”.' ‘:f‘&'..f:;‘:'i‘?“ h momrr#"“ process meets standarde of the Mevicss ?:QL? l?:... quality of the

Walod

mopontor'l Sionature g

Date

e AU P

g S g

-



; *
25

g

REPORT OF STANDING COMMITTEE (410) Module No: HR-30-2068

February 17, 2003 9:06 a.m. Carrier: Haas

Insert LC: 381567.0101 Title: .0200 :

o~ REPORT OF STANDING COMMITTEE |

' HB 1180: Governmenmt and Veterans Affairs Committee (Rep. M. Kiein, Chalrman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS (13 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). HB 1180 was placed
on the Sixth order on the calendar.

Page 1, line 1, replace "two* with "three"

Page 1, line 2, after "proposals" insert *, small purchases," and remove "resolving*
Page 1, line 4, replace "subsection" with “subsections 1," and after "2" insert *, and 4" ‘j
Page 2, line 16, remove “The term Includes professional services" 1
Page 2, remove line 17 i
Page 2, line 23, after the fourth comma Iinsert "services.”

Page 2, line 30, remove the ovarstrike over the overstruck period a?d replace ", except® with

“Each time a purchasirg agency procures professional
_M‘n_mq nggj_f_m“ ant and budget a re DS

Yy

ey Page 2, remove line 31
Page 3, remove lines 1 and 2

Page 3, line 15, after the first “commodities” insert *and services", after the second “#eme"
insert “those", and after the second "commodities” insert *and services”

Page 3, line 28, replace the second “and" with “or"

Page 4, line 21, overstrike “The office of*

Page 4, line 22, overstrike "management and budge!" and replace "or purchasing agency" with
| *The procurement ofilcer”

Page 7, after line 17, insert:

"“SECTION 6. A new sectior: to chapter 54-44.4 of the North Dakota Century
Code is created and enacted as follows:

Small purchases.

(2) DEBK, {3) COMM Page No. 1 HR-30-2066
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REPORT OF STANDING COMMITTEE (410) Module No: HR-30-2866

February 17, 2003 9:08 a.m. Carrier: Haas
Insert LC: 38157.0101 Title: .0200

RS 10 CONSUIULe g

Page 7, line 24, replace “of the offige of* with “responsible for the contract or solicitation”
Page 7, line 25, remove *manageme
Page 8, line 11, replace “Subsection 2" with “Subsactions 1, 2, and 4"

Page 8, line 12, replace "is* with *are®
Page 8, after line 12, insert;
L]
1 -

717:, asire DS _and service B
state. Every person ebusinese-entity that desires to bid or submit a
proposal on contracts for commoditiesand services awarded under this
chapter must be an approved vendor in order to teeeive-a-reauest-fer-bide

Page 8, after line 29, insert:
~4I The - oo

of a bid of proposal from a vendor that
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? REPORT OF STANDING COMMITTEE (410) Module No: HR-30-2068

February 17, 2003 9:08 a.m. Carrier: Hase
Insert LC: 38157.0101 Title: .0200
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2003 SENATE STANDING COMMITTEE MINUTES
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Tape 1 0to end
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Minutes:
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Senator Karen Krebsbach, Chzairman opens HB 1180. All s¢nators present,

>

Linda Belisle, Director, OME, Central Services Division (Testimony attached)

Neutral position

Sparb Collins, PERS, (testimony attached and amendment)

John Dwyer, Chairman of Lignite Research Council (Prepared amendment attached)

If amendment is net adopted they are in opposition. Goes over how the lignite council came
about and why this is not appropriate for the lignite program.

We think lignite program, which is a unique program, should be exempt from this bill,
Scnator Krebsbach: How many contracts would fall under this?

Dwyer: All of them mostly,

Senator Krebsbach: How do you find the bidders?

g ) Dwyer: All different ways, 4
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"™\ Hearing Date 03/06/03

Todd Krandam, ND Soclety of Professional Engincers, (testimony attached and prepared

amendment)
They would be opposed if amendment is not adopted.
Laura Giatt, Vice Chancellor for Administrative Affairs, ND University Systems
(Testimony attached)
Steve Cochran, Executive Director of the Retirement and Investment Office (Testimony
attached)
Jason Dockter’s Testimony is presented for the Information Technology Council of North
Dakota (attached)
Opposition

/) Judy Carlson, Project Safe Send Coordinator, (Testimony attached)

Iliona Jeffcoat-Sacco, Public Utilities Division, Public Service Conmission (Testimony and
amendment attached)

Jeff Engelson, Director, Investments ND State Land Department, (Yestimony attached)
Gordy Smith, Office of the State Auditor, Audit Manager (Testimony attached)

Senator Brown: Did you like the original form?

Smith: We supported the original bill but ther > are still some changes that should be made.
Senator Brawn: You suggest there needs to be an over sight of the procurement process.
Smith: Yes, The agency should be given the right if the agency demonstrates they have a good
policy and OMB czn delegate the authority to that agency. I also feel that OMB should be ablc to

exempt agencies it OMB feels that they are doing a fine job plus I feel there should be so kind of
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Senate Government and Veteran's Affairs Committee
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"\  Hearing Date 03/06/03

emergency clause in case they need to go out and hite someone immediately that they are able to

i .

do so and then they can work it out with OMB after the fact, |
Senatcy Brown: I think that you could admit if someone is afraid of the unknown it could go |
both ways,

Smith: That is true. Is the agency accomplishing what it set out to accomplish is what they
should be looking at. I would look at contracts for services and auditing and managing those
contracts. Are they making suré they are getting what they are suppose to be getting. For instance
an agency was paying a contractor 150% more than what the contract said. The reason for that
was the contract was over 8 years old and they just agreed verbally on an increase price without
putting out any chance for new bids. If you are not protecting the state from liability standpoint.

They also should all have a out clause in case they cannot get any funding from appropriations.

Senator Wardner: When you are doing investigations audits is your concern that the agencies
do not have any kind of policy from contract services or that agencies are all different ot both?
Smith: I would say both. We found instances where agencies decent systems for example Human
Services. DOT had 200 contracts that met our perimeters and they virtually had no system as far
as contract management, I think some agencies do have a process that they do go though but not
all the things that the attorney general wants. I am not trying to point fingers at any agencies 1
think that they may not have the proper procedure that should have been given to them and that is
not necessarily there fault.

Senator Krebsbach: So you think part of the problem could be the agencies have been waiting

for guidelines that were directed to be out. Unless you know what you are suppose to do
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"™\ Hearing Date 03/06/03

Smith: Yes, I think OMB should have had the guidelines out long before they have. They held

meetings to draw agencies and get information. The procurement office was trying to get a

consultant,
Senator Wardner: The “out” Clause, cverybody should be doing that,

Smith: I agree. We were surprised at all the different types of contracts out there, so not all

guidelines will fit each one.
Senator Briswn: Is one of the number’s just the number's of contracts they have?

Smith: Volume is a big problem for the agencies and the way they do it and the system,
Closed HB 1180
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1180
Senate Government and Veterans Affairs Committee

Conference Committee

Hearing Date 03/20/03
Tape Number_ Side A Side B Meter #
HB 1180 X 1300-2400
Committee Clerk Signature
Minutes:

Committee discussion on HB 1180, Senator Brown is absent.

Senator Krebabach wants to finalized the draft with the review of the attorney general’s office
and have each agency do their own. Let’s take care of the agencies with the problems.

Senator Wardner : When there is someone who doesn’t follow these rules why doesn’t the audit
and fiscal interim committee take care of it

Senator Nelson : When we hoghouse it lets keep the important parts left in. Don’t give OBM the
micro management authority just the guidelines agencies should conform to follow.

Senator Krebsbach; I spoke to someone in the Attorney General’s office and they thought it
would be a good idea.

Closed HB 1180

K LTS .
n,,i%,{.’,«'w\.“‘f kb e s A =
BN it ST S e e . )
AR ""‘“”.‘?‘:,’.“;«QT{‘{,:';‘.i‘V PRI TN Lo R
AR R LTI T . P TURPERS L RN
COOE ey _L'A;‘m{",y: ok A S it Ly e b B
o i PO A IR KRR se Wi/ SR e
Uy A Rt ks )
o iy ' " . TR

W‘“““ of reo
on this Hln '&'.‘.‘i:‘i’i?“rﬁ. photographic process ":‘f.‘,.‘é&“:m this Notice, it is

‘ fo §
Tt e i, tho ragulor couras ot BULINS: Lo mage e {8 ot

or archival microfilm. NOY \&g- 0
(anst) ¢ |
document being £4lmed, - | ,

Gperator’s Bignature i



. ' o ey
AR vy : N " . ‘ '

)
| 2003 SENATE STANDING COMMITTEE MINUTES |
BILL/RESOLUTION NO, HB 1180 |
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| O Conference Committee
‘ Hearing Date 03/28/03
« Tape Number Side A Sie B Meter#__
Tape 1 X B 0
Committee Clerk Signature
Minutes: |
™\ Senator Karen Krebsbach, Chairman reopens HB 1180, All senators present. F
” Jennifer Clark from Legislative Council brings in new amendments that would hoghouse the
’; bill. She goes over all the current changes.
Senator Nelson moves to adopt amendments
Senator Wardner 2nd |
6 Yes O No ;
Senator Wardner moves for a Do pass as amended $
Senator Brown 2nd 1
6 Yes 0No
Carrier: Senator Krebsbach ,
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O Conference Committee

Hearing Date 04/01/03

Tape Number Side A Side B Meter #
Tape 1 X 1527-end

Tape 1 X 0-27
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Committee Clerk Signature

Minutes:
77N\ Senator Karen Krebsbach, Chairman reopens HB 1180, All senators present,
Senator Krebsbach goes over hoghouse amendment already adopted by committee.

Linda Belisle from OMB, Gordy Smith from the Auditor’s office, Steve Cochran from
Retirement Investment office are present and all in favor of the amendment. !
Illona Jeffcoat Sacco, Public Service Commission states she just doesn’t want to see that OMB is

the final say when they are following rules set by other entities sucha s the Attorney General’s

office.

Jennifer Clark from Legislative Council listens to the committees concerns regarding the PCS 1
and fenls discusses with them what they feel might be a good change to fit thei: wishes,

Senator Wardner after listening to all parties states he feels that this doesn’t even go into cffect

RN

until June 30, 2004 and that if the agencies have a probiem then the legislature meets again in 6
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months and they can bring tack their concerns then but feels that the concerns they have have
been addressed in the hoghouse amendment,

Committee agrees

Senator Krebsbach closes HB 1180

ST S AN

o

Bo

€24

e

i
e

il
Pt Gmﬂ& W&Vnwwwitm e a’t "‘79 rh'

L " L, )
- — (“ ” "” l( /5 “"4",‘ “‘."};‘;_’1 ,4."- '

) ik x Id';‘ Hinaill "b ";‘L e J ‘!‘b‘l.) FO I VITII SRS R IRIT : uMmM
| The nicrographlc fmeges on this £1im are accurate reproductions of mmh MWQ
were 1{ised-tn the l

3m m‘w M gm
ragiilar course of business. The photographic process mests stundar ;.4.‘{' IW ity !m
CANS) for crchivnt microffim. MHOTICE:

If the tiimed imege above is less Legible then this Kotice, {t {s due to the quality of
document being f1imed,

MW daloz

Operator’s Signature Date

L4




e emm

The m'crographic imeges on this

were fiimed fn the tar course of
(ANSL) for nrchivolmromn. NOTICEY 1f the filmed image shove is tess legible than this Notfce, ft s dus to the quality of the r

38157.0204 Prepared by the Legislative Council staff for

Senate Government and Veterans Affairs
March 31, 2003

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1180

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and

enact four new sections to chapter 64-44.4 of the North Dakota Century Cade, relating
to procurement of services, competitive sealed bld proposals, small purchases, and
protested solicitations and awards; to amend and reenact sections 44-08-05.1,
54-44.4-01, 54-44,4-02, and 54-44.4-04, subsections 1 and 2 of section 54-44.4-05,
section 54-44.4-06, and subsections 1, 2, and 4 of section 54-44.4-09 of the North
Dakota Century Code, relating to purchasing policy, purchasin? bY the office of
management and budget, soficitation criteria, exempt records, limited competitive and
noncompetitive purchases, multistep sealed bids, and vendor registration; to require the
director of the office of management and budget to study the state procurement
process; to provide an effective date; and to provide an expiration date.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 44-08-05.1 of the North Dakota Century
Code Is amended and reenacted as follows:

44-08-05.1. Vouchers - Requirements for approval - Penalty - Action for
violations. Any public officer or employee who has the power to approve a voucher for
a department, agency, or institution for travel expenses or any other state expenditure
of public funds shail determine before approving sueh the voucher :

1. That the expenditure for travel or other expenditures were for lawful and
official purposes.

2. If for fravel expense, that the travel actually occurred, and that the sums
claimed for travel expenses are actually due the individual who Is seeking
reimbursement, allowance, or payment,

3. It the voucher is for expenditure other than travel expense, that the
expenditure is lawful and that the voucher contains no false claims.

For purchases made with the use of a purchasing card authorized under subseetion-8

‘ . section 11 of this Act, an employee of the office of management
and budget designated by the director of the office of management and budget, on
behalf of all agencies, may review and approve vouchers under this section and make
payments pursuant thereto. Any public officer or employee who willfully approves a
voucher with knowledge it contains false or unlawlul claims or that it does not otherwise
meet the requirements of this section for approval is guilty of theft and punishable under

chapter 12.1-23. Any public officer or employee who, without the use

of ordinary care and diligence, negligently approves a voucher for a department,
agency, or institution containing false or unlawful claims or which does not viherwise
meet the requirements of this sectlon for approval is personally liable for any funds
improperly expended. The director of the office of management and budget, members
of the office of the budget, state auditor, or an¥ other person who has knowledge of an
actual or possible violation of this section shall make such information known to the
attorney general. The attorney general shall investigate any alleged wielatiens violation
and, if a violation appears to exist, shall ediminally prosecute under chapter 12,1-23 or
bring a civil sult for the recovery of such funds as may actually have been improperly
pald against the payee and officer or employee who approved such voucher in violation
of any-ef the above requirements or shall bring both such criminal action and civil suit,
The officer or employee who approves any voucher negligently has the right of

Page No. 1 38157.0204
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subrogation against the payee of such voucher in the event public funds have been ‘
improperly paid to the payee. .
N SECTION 2, AMENDMENT. Section 64-44.4-01 of the North Dakota Century T
- Code is amended and reenacted as follows: . :
54-44.4-01. Declaration of policy - %ﬂnmgm. it Is hereby-declared-to-be ;
state policy to provide comprehensive purchasing services based upon sound :
procurement practices and principles whereln, through full competition with fair and g
equal opportunity to all qualified persons and-firme to sell to the state, each state
agenoy and institution shall obtain its necessary supplies commodities and equipment a
sorvices at competitive cost, consistent with quality, time, and performance | §
requirements, except as otherwise provided by law. d in thi |
require Is@:
]
2.
3.
E - - ;7 s ::\ 1 :7 - Do :: Is !!!ﬂl §§!!I!m
| physicl ] ! rl A I
physic auahdﬁaﬁ&.{um&mﬁumgqm&_mﬂm
! ’\ includes hu ervices under which a n provides direct health or
i ) social welfare s citizen If of the state. Th .
; incl fin lon 54-44.7-
4, "Purchasing agency” mean | entity in the executive br
of government other than the office of management and budget which Is
authorized by this chapter, rule der this chapter, written policy
of the office of management and bu t by way of delegation from the
office of management and budget to enter purchasing contracts for
commoditie services,
5. IServices” means the furnishing of | or effort by a contractor, not
involving the delivery of a specific end product other than reports that are
mg;g lnci'n 1 to the requir rformance. The term does not incl
I n .
SECTION 3. AMENDMENT. Section 54-44.4-01 of the North Dakota Century
Code Is amended and reenacted as follows:
54-44.4-01. Declaration of policy - Definitions. Itis
state policy to provide comprehensive purchasing services based upon sound
procurement practices and principles wherein, through full competition with fair and
equal oppoitunity to all qualified persons and-Hrme to sell to the state, each state
agency and Institution shall obtain its necessary supphiee commodities and equipment :
services at competitive cost, consistent with quality, time, and performance ,
requirements, exc herwise provid law. As used in thi ter, uni ;
ontext requites otherwise: . |
e J_g ”ng AC 58 a ( DE B B S B
mﬁlﬁt Als - : B H :
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mg_r_e.u_de_tg:ni ntal to the required performance. The term Includes
professional services.

SECTION 4. AMENDMENT. Section 54-44.4-02 of the North Dakota Century
Code is amended and reenacted as follows:

54-44.4-02. Office of management and budget purchasing services. The
office of management and budget shall purchase or lease or otherwise arrange for the
pracurement, for all state agencles and Institutions in the executive branch of state
government, all materials, furniture, fixtures, printlnig. insurance, services, and other

commodities;-exeept-the, The following comm however, are not
sub ¢ ment requirements of this chapter:

1. Land, buildings, space, or the rental thereof.
Telephone and telegraph service and electrical light and power services.

Public baoks, maps, petiodicals, and technical pamphlets.

> &

Department of transportation materials, equipment, and supplies in
accordance with section 24-02-16.

5. Procurements through a contract or other instrument executed by the
industrial commission under chapter 64-17.5,

6. Professional services, unless the office of management and budget agrees
to procure professional services in response to an agency's written request.

6: 7. Services for the maintenance or servicing of ecwipment by the
manufacturer ot authorized servicing agent of that equipment when the
maintenance or servicing can best be performed by the manufacturer or
authorized service agent, or when such a contract would otherwise be

advantageous to the state.

% 8. Emergency purchases the office of management and budget cannot make
within the required time and which involve public health or public safety, or

Page No. 3 38157.0204
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when immediate expenditures are necessary for repairs of state property to
protect it against further loss or damage, or to prevent or minimize serious .

P disruption In state services. Emergency purchases must be made with the

7N level of competition practicable under the circumstances, and a written ;1
determination of the basis for the emergency and for the selection of the . |
particular contractor must be Included in the contract file. :

Sueh-epeeific-iers-oriloms

9, Commodities and services costing less than a specified amount as
determined end-ndieated by written directive by the director of the office of
Fhe-direstor-may-organize-and-administer;

management and budget. ¥

®

1. ) nefl es, trust-related services. and investment
ser , fiduciary r nsibili

All purchases made by the office of management and budget or a state agency or
o ‘ t the office of

Institution to which authority 1o purchase has been delega
management and budget must be made in accordance with this ch :
under this chapter, and written policies of the office of management and budget. The
office of management and budget shall purchase #eme commodities or services as
requested by agencies and institutions under the jurisdiction of the state board of higher
education and the legislative and judicial branches of state government. The agencies
and institutions under the jurisdiction of the state board of higher education, with the
office of management and budget, shall make such joint purchases of like iteme

modities or services of high common usage as determined jointly by the agencies
and institutions under the jurisdiction of the state board of higher education and the
office of management and budget as will result in less cost to the state. The office of
management and budget, ﬁursuant to terms and conditions imposed by it, may agree
with political subdivisions that have organized a purchasing group pursuant to a joint
powers agreement under chapter 54-40.3 to cooperatlvelr purchase certain specific

ems commodities o services designated by the office of management and budget if
the cooperative purchase will result in a benefit to the state and to the political

subdivisions participating In the joint powers agreement.

SECTION 5. AMENDMENT. Section 54-44.4-02 of the North Dakota Century
Code Is amended and reenacted as follows:

54-44.4-02. Office of management and budget purchasing services. The
office of management and budget shall purchase or lease or otheiwise arrange for the
procurement, for all state agencies and Institutions in the executive branch of state
government, all materials, furniture, fixtures, printing, insurance, services, and other

commodities-exeoptthe, The following commodities and services, however, ar
subject to the procurement requirements of this chapter:

Y 1. Land, bulldings, space, or the rental thereof. . :
~ 2. Telephone and telegrar 1 service and electrical light and power services.

3. Public books, maps, periodicals, and technical pamphlets.
Page No. 4 38157.0204
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6. Services for the maintenance or servicing of ectwlpment by the

manufacturer or authorized servicing agent of that equipment when the

maintenance or servicing can best be performed by the manufacturer or
authorized service agent, or when such a contract would otherwise be i
advantageous to the state.

7. Emergency purchases the office of management and budget cannot make
within the required time and which involve public health or public safety, or !
when immediate expenditures are necessary for repairs of state property to ;
protect it against further loss or damage, or to prevent or minimize serlous
disruption in state services. Emergency purchases must be made with the
level of competition practicable under the circumstancas, and a written
determination of the basis for the emergency and for the selection of the
particular contractor must be included in the contract file.

8. Sueh-spesifie-eme-er-iteme Commodities and services costing less than a
specified amount as determined ard-ndieated by written directive by the
director of the office of management and budget. +he-direetor-may

9. Spe.ified commodities and services as determined by written directive by
the director of the office of management and budget.

10, Empl i trust-rel rvi nd investment

manag services obtained b ency w fiduclary responsibility
regardi 3 Ice
All purchases made by the office of management and budget or a state agency or
institution to which authority to purchase has beeh delegated by the office_of
management and budget must be made in accordance with thi , tules a

under this chapter, and written policies of the office of management and budget, The
office of management and budget shall purchase #eme commeodities or services as
requested by agencles and institutions under the jurisdiction of the state board of higher
education and the legislative and judicial branches of state government. The agencies
and institutions under the jurisdiction of the state board of higher education, with the
office of management and budget, shall make such joint purchases of like Hems
commoadities or services of high common usage as determined jointly by the agencies
and institutions under the jurisdiction of the state board of higher education and the
office of management and budget as will result in less cost to the state. The office of
management and budget, pursuant to terms and conditions imposed by it, may agree
with political subdivisions that have organized a purchasing group pursuant to a joint
powers agreement under chapter 54-40.3 to cooperatively purchase certain specific
fems r services designated by the office of management and budget if
the cooperative purchase will result in a benefit to the state and to the political
subdivisions participating in the joint powers agreement.
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SECTION 6, A new section to chapter 54-44.4 of the North Dakota Century

Code is created and enacted as follows:

T e @
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[he report must be
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SECTION 7. AMENDMENT. Section 64-44,4-04 of the North Dakota Century
Code is amended and reenacted as follows:

54-44.4-04. Oftice of management and budget - Rules. The office of
management and budget shall adopt, pureuantte in gggg;dgmﬁ with the procedures
m[d?m_ny chapter 28-32, rules necessary to administer this chapter. The written
directives issued by the director exercising authority provided in subseetion-8-cf-seetion
sections 54-44.4-312 a?d ggeggn 54-44.4-03 need not be adopted as-+ules-undet in
accordance with chapter 28-32,

SECTION 8. AMENDMENT. Subsections 1 and 2 of section 54-44.4-05 of the
North Dakota Century Code are amended and reenacted as follows:

10

Except as otherwise provided in sections 44-08-01 and 25-16.2-02, and In
this sostien t, purchasing contracts must be awarded
competiti ¢ to the lowest responsible bidder considering

rviceabil &Jl?ﬂ.ﬂﬁmg
MMMWW
procuremant

additional criterla. The e
officer may reject any or all bids or negotlate for a lower price with a

successful bidder. Each bid received, with the name of the bidder, must be
recorded. The office of management and budget may enter into term
contracts for the acquisition of commodities or services and may make
multiple awards for term commodity or service contracts when it deems a
multiple award to be in the best interests of the state. Unii-the dale-and

—al All bids end-prepesals received under this
chapter pursuant to a competitive sealed bid ars exempt records under
subsection 6 of section 44-04-17.1 until the date and time the bids are
opened.

2. The office of management and budget shall adopt rules specifying the

circumstances under which competition may be waived or limited, when
negotiation may be tsed, and specifying the required justifications and
procedures for using those methods of purchasing. The circumstances
that may permit limited competitive, noncornpetitive, or negotiated
purchases include:

a. The commodity or setvice is available from only one suppher source.
b. The commodity or service is available from another governmental

trial,
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ve

TN competilive proposal process.
| t e. Commodities are being purchased for over-the-counter resale. ,
f.  Acceptable geeds are produced or provided

oditles or services
by correctional institutions or other government agencies.

g. The anticipated cost of purchasing specified geede '
services is less than an amount d‘etepr:-ﬁned by the office of
management and budget which would justity the expense of a
competitive bidding or competitive proposal process.

h. A used commodity is advantageous to the state and the commodity Is
avallable only on short notice.

I.  The commodity is a component or replacement part for which there is
no commerclally avallable substitute and which can be obtained only

from the manufacturer.

T e r T AR AT it R s

J. Gompatibility with equipment currently owned by the state Is essential :
fo the proper functioning of that equipment. ;

SECTION 9. AMENDMENT. Section 64-44.4-06 of the North Dakota Century

( “\5 Code Is amended and reenacted as follows: i

_,_ﬁ w;ﬂm e

| 54-44.?-06. All purchases to be made In accordance with spacifications -

1. For purposes of this chapter, specification means a description of all
required physical, design, performance, functional, and other
characteristics of an-item a commodity or service the purchaser requires
and, consequently, what a bidder must offer. Al-purehases-made-by-the

.....................
- -

jurisdietion : The office of
management and budget and institutions of higher education shall develop
simiiar specifications for purchases of iems commodities and services of
high common usage. State agencles and institutions shall provide such
assistance as may be requested by the office of management and budget
and the institutions of higher education in the development of
specifications. The office of management and budget and the institutions
of higher education shall implement such procedures as are necessary for

the inspection, testing, and acceptance of enppllee—and-equlrmem j
commodities or services to determine that geeds those received are in ;

conformity with contract specifications.
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SECTION 10. A new section to chapter 54-44.4 of the North Dakota Century
Code Is created and enacted as follows:

L R} conwraot ig oN “o‘o BS O Services may boe sntered o ouu:

M 0DOSAIS when g getermination 18 mace that the use @ ompeuive

accorded fair and equal treatment with respet 1o any oppor nity for

discussion and revision of proposals, and revisions may be permitted after
ollnD \5l'!=0=:,;5_ g 10 the pUrpose O oo;] 0 D.QS.Lﬂﬂd_ﬂDﬁl

SECTION 11. A new section to chapter 54-44.4 of the North Dakota Century
Code is created and enacted as 'ollows:

Smal) purchases.

1. Aprocurement not exceeding the amount established by writlen directive of
the director of the office of man nt and budget under section
54-44.4-02 or by the state rd of higher education under subsection 5 of

section 15-10-17 may be made in accordance with small purchase

procedures.

{

2. Asmall purchase need not be made 3
competitive sealed proposals. Howsver, small §
ith competition that is practicable under the circumstances.

3. Procurement requirements may not be atificially divided as to constitute a
small purchase under this section.

Th he office of m ment and budget may establish and
minister, including by contract with a providet, a system of procurement

2y

[~

he director establishes a purchasing card system under this subsection,
he director may designate wh les are required to use the

purchasing card system for purchasing commodities under this secti
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SECTION 12. A new section to chapter 54-44.4 of the North Dakota Century

Code is created a1 enacted as follows:

[~

a contract, ot a solicitation for commeodities or services by the
office ot management and budget or purchasing agenoy under this chapter.

4 SUDRNIRed 1IN W ROAU:

SECTION 13. AMENDMENT. Subsections 1, 2, and 4 of section 54-44.4-09 of
the Narth Dakota Century Code are amended and reenacted as follows:

1.

(ANSI) for archival microffim,
being f1lmed,

o

and budget shall establis

The office of mana in curr
lists of persons that desire to provide commodities or services to the state.

Every person that desires to bid or submit a proposal on
contracts for commodities or services awarded under this chapter must be
an approved vendor in order to -bids-or-propesals:

- 3';-5"'..--;;---'-;"-‘ Tt U ‘:
The office of management and bud rchasing agency shall use

the list when issuing Invitation for bids or for proposals ov
amount established for small purch X rwige provi

this section.

To become an approved vendor a person er-business-entity shall file an
application with the office of management and budget. The application
must contain information requested by the office of management and
budget, including business and persons' names, telephone numbers,
addresses, federal tax identification numbers, type of business
eenses-issded-by-this

organization, ether-permits-or-ii

- 3

d-the-pre seld; the types of

L

which the 'appllcant is

bids-or-prepesais-in commodities or services for
interested-+eferenees |n recei licitations, and other business
information th f n rmi lev.
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Operator’s

The application must also contain a statement appointing the secretary of
state as the applicant's agent for service of process pursuant to
subsection 3. The application must be signed and certified by an owner,
pariner, or company officer authorized by company bylaws or other
organlzatlona.l‘ ument to bind the company. The signature require

B Te[: 0 BCIronic sKanag B 88 aé
9-16-01 when authorized under section 9-16-17. Th
management and budget may require proof of the signing person's
authority by certified copy of appropriate company documents.

r Is selected for award, the vendor's bid or proposal

f if that vendor falls to become approved within sixty

within a shorter pert ied in writing by the

procurement officer. Before issui olicitation. th
officer may waive the approval requirement if the procur
determines, in consultation with the secretary of state, gr;

with the secretary of state and appointment of an agent for service of
process in this state are not r%gtrﬂ, The walver of the approval
requirement must be stated in the soalicitation. In the event of a tie bid
or proposal, the registered approved vendor must be given
preference.

SECTION 14. OFFICE OF MANAGEMENT AND BUDGET - PROCUREMENT
STUDY. During the 2003-04 interim, the director of the office of management and
budget shall conduct a comprehensive stud{ of the state procurement process,

n

including alf relevant laws, rules, and guidel
address inefficlencies, inconsistencles, and outmoded procurement provisions
discovered as a result of this study and request introduction of the bill as an agency bill

in the fifty-ninth legislative assembly.

SECTION 15. EFFECTIVE DATE. Sections 3, 5, and 6 of this Act become
effective on July 1, 2004.

SECTION 16. EXPIRATION DATE. Sections 2 and 4 of this Act are effective
through June 30, 2004, and after that date are Ineffective.”

es. The director shall prepare a bill to

Renumber accordingly
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REPORT OF STANDING COMMITTEE (410) Module No: SR-58-8354
April 1,2003 2:08 p.m. Carrier: Krebsbach
insert LC: 38187.0204 Tiife: .0300
N REPORT OF STANDING COMMITTEE

HB 1180, as engrossed: Government and Veterans Atfairs Committee (Sen. Krebsbach,
Chalrman) recommends AMENDMENTS AS FOLLOWS and when so amended,
recommends DO PASS (6 YEAS, ONAYS, 0 ABSENT AND NOT VOTING).
Engrossed HB 1180 was placed on the Sixth order on the calendar.

Pagu 1, line 1, after "A BILL" replace the remainder of the blll with “for an Act to create and
enact four new sections to chapter 54-44.4 of the North Dakota Century Code, relating
to procurement of services, competitive sealed bid proposals, small purchases, and
protested solicitations and awards; to amend and reenact sections 44-08-05.1,
54-44.4-01, 54-44.4-02, and 54-44.4-04, subsections 1 and 2 of section 54-44.4-05,
section 54-44.4-06, and subsections 1, 2, and 4 of section 54-44.4-09 of the North
Dakota Century Code, relatlg? to purchasing policy, purchasing by the office of
management and budget, solicitation criterla, exempt records, limited competitive and
noncompetitive purchases, multistep sealed bids, and vendor registration; to require
the director of the office of management and budget to study the state procurement
process; to provide an effective date; and to provide an expiration date.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 44-08-05.1 of the North Dakota Century
Code is amended and reenacted as follows:

44-08-05.1. Vouchers - Requirements for approval - Penalty - Action for
violations. Any public officer or employee who has the power to approve a voucher
for a department, agency, or Institution for travel éxpenses or any other state
expenditure of public funds shall determine before approving euek the voucher the

1. That the expenditure for travel or other expenditures were for lawful and
officlal purposes.

2. It for travel expense, that the travel actually occurred, and that the sums
claimed for travel expenses are actually due the individual who is seeking
reimbursement, allowance, or payment.

3. If the voucher is for expendit. o other than travel expense, that the
expenditure is lawful and that the voucher contains no faise claims.

For purchases made with the use of a purchasing card authorized under subeestien8
of-gection-B4-44-4-02 saction 11 of thig Act, an employee of the office of management
and budget designated by the director of the office of management and budget, on
behalf of all agencies, may review and approve vouchers under this section and make
payments pursuant thereto. Any public officer or employee who wilifully approves a
voucher with knowledge it contains faise or unlawful claims or that it does not otherwise
meet the requirements of this section for approval is guilty of thaft and punishable
under the-provisiens-of chapter 12.1-23. Any public officer or employee who, without
the use of ordinary care and diligence, negligently approves a voucher for a
department, agency, or institution containing false or unlawful claims or which does not
otherwise meet the requirements of this section for approval is personally liable for any
funds improperly expended. The director of the office of managemerit and budget,
members of the office of the budget, state auditor, or any other person who has
A \ knowledge of an actual or possible violation of this section shall make such information
o’ known to the attorney general. The attomey general shall investigate any alleged
vielatiens violation and, if a violation appears to exist, shall edminally prosecute under
chapter 12.1-23 or bring a civii suit for the recovery of such funds as may actually have
been improperly paid against the payee and officer or amployee who approved such
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voucher in violation of any-ef the above requituments or shall bring both such criminal
action and clvil sult. The officer or employee who approves any voucher negligently
has the rght of subrogation against the payee of such voucher In the event public
funds have been improperly paid to the payee.

SECTION 2. AMENDMENT. Section 54-44.4-01 of the North Dakota Century
Code is amended and reenacted as follows:

54-44.4-01. Declaration of policy - Deilnitions. It Iis
state policy to provide comprehensive purchasing services based upon sound
procurement practices and principles wherein, through full competition with fair and
equal opportunity to all qualified persons end-fisme o sell to the state, each state
agency and Institution shall obtain its necessary euppliee commodities and

equipmentseorvicas at competitive cost, consistent with qualllz, time, and performance
feqml'ements BAGS . IQIWISE DIVUVIOOU DY W,
context requires otherwige;

,"‘A”"n_

1,
rengering the se 08 are of pnmary imponance ang tne ingivigus
feq ;Al 0 eXeé ise o]pe 1‘.-’"1, lqament. ot ‘%}"L‘ al sarvices
i
1‘ _
i 5_'_ L as RG6 pg A : ental enti B axecutive :
! of gover Ne OIner na the office ¢ manageme ANg budget il
authorized by this chapter rules aaopted under this apter, written policy
of the office of management and budget, or by way of delegation from the

5. _Services® means the fumishing of labor, time, or effort by a contractor, not
involvin lvery of fic end product other than reports that are
meff_e_ Iln 'n Ii t ired performance. The term dogs no

professional services.

SECTION 3. AMENDMENT. Section 54-44.4-01 of the North Dakota Century
Code is amended and reenacted as follows:

54-44.4-01. Declaration of policy - Definitions. it s hereby-deeclared-te-be
state policy to provide comprehensive purchasing services based upor sound

procurement practices and principles wherein, through full competition with fair and

equal opportunity to all qualified persons and-firme to sell to the state, each state
agency and Institution shall obtain its necessary euppliee commodites and

at competitive cost, consistent with quality, time, and performance
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requirements, except is otherwise provided by law. As used in this chapter. unieas the ‘
context requires otherwise:
3.
2. *Procurement olficer* means an individual ¢ BUINOTIZE 10 enter and
administer _pyrchasing contracts and make written determinauonsg with
b &y ' - : : . :A. lLO ‘ll: - M td - l:l' (:1.“:‘l A:_ “ e :
2
| 4,
5 BUIhOTIZEd DY this chapter, ruies agopted under nis enapter, Wren pones
!‘ SIRUAL: “1\'3 Ut 11T '; TG It S N u.’.ii Y L al U] GS100Ca U 1O U1g
; 21 SN} A sontracts 1o
5.

merety
professional services.
SECTION 4. AMENDMENT. Section 54-44.4-02 of the North Dakota Century
Code is amended and reenacted as follows:

54-44.4-02. Office of management and budget purchasing services. The

office of management and budget shall purchase or lease or otherwise arrange for the
procurement, for all state agencies and institutions in the executive branch of state
government, all materials, fumiture, fixtures, printing, insurance, services, and other
commodities and services, however, are not

commodities—exeept-the, _The following !
e f

r
1. Land, buildings, space, or the rental thereof.

2. Telephone and telegraph service and electrical light and power services.
3. Public books, maps, periodicals, and technical pamphlets.

4. Department of transportation materials, equipment, and supplies in
accordance with section 24-02-16.
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8. Professional services, unless the office of management and budget agrees
to proct:ure professional services In response to an agency's written
request.

6: 7. Services for the maintenance or servicing of equipment by the
manufacturer or authorized servicing agent of that equipment when the
maintenance or servicing can best be performed by the manufacturer or
authorized service agent, or when such a contract would otherwise be

advantageous to the state.

+ 8. Emergency purchases the office of management and budget cannot make
within the rqulred time and which involve public health or public safety, or
when immediate expenditures are necessary for repairs of state property
to protect it against further loss or damage, or to prevent or minimize
serious disruption in state services. Emergency purchases must be made
with the level of competition practicable under the circumstances, and a
written determination of the basis for the emergency and for the selection
of the particular contractor must be included in the contract file.

Suoh-epocifio-iteme-er-leme

Commodities and services costing less than a specified amount as
determined and-indioated by written directive by the diractor of the office of
management and budget. Fhe—direclor-may—erganize—and—adminioter;

© ¢

under thi ‘
office of management and budget shall purchase #emecommodities or services a?
0

requested by agencies and institutions under the jurisdiction of the state board
higher education and the legislative and judicial branches of state govermment. The
agencies and institutions under the jurisdiction of the state board of higher education,
with the office of management and budget, shall make such joint purchases of like

mm of high common usage as determined jointly by the
agencies and Institutions under the jurisdiction of the state board of higher education
and the office of management and budget as will result in less cost to the state. The
office of management and budget, pursuant to terms and conditions imposed by it, may
a?ree with political subdivisions that have ¢rganized a purchasing group pursuant to a
joint powers agreement under chapter 54-40.3 to cooperatively purchase certain
specific Heme r designated by the office of management and
budget if the cooperative purchase will result in a benefit to the state and to the political
subdivisions participating in the joint powers agreement.
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N SECTION 5. AMENDMENT. Section 54-44.4-02 of the North Dakota Century

Code Is amended and reenacted as follows:

64-44.4-02. Office of management and budget purchasing services. The
office of management and budget shall purchase or lease or otherwise arrange for the
procurement, for all state agencies and Institutions in the executive branch of state

govemment, all materials, fumiture, fixtures, printing, | ces, and other
moditiesr—exeepi-the, _The followingcomn : :

1. Land, buildings, space, or the rental thereof.

2. Telephone ard telegraph service and electrical light and power services.
3. Public books, maps, periodicals, and technical pamphiets.
4

Department of transportation materials, equipment, and supplies in
accordance with section 24-02-16.

6. Services for the maintenance or servicing of equipment by the
manufacturer or authorized servicing agent of that equipment when the
maintenance or servicing can best be performed by the manufacturer or
authorized service agent, or when such a contract would otherwise be
advantageous to the state.

7. Emergency purchases the office of management and budget cannot make
within the reciglred time and which Involve gublic health or public safety, or
when immediate expenditures are necessary for repairs of state property
to rPmtect it against further loss or damage, or to prevent or minimize
serious disruption in state services. Emergency purchases must be madoe

with the level of competition practicable under the circumstances, and a

written determination of the basis for the emergency and for the selection

of the particular contractor must be included in the contract file.

8. Suoh-opecifie-teme-or-iteme Commodities and services costing less than a

specified amount as determined and-indieated by written directive by the
director of the office of management and budget. TFhe-ditector—may
BrGARNIEC-RE-BGINRIG AIEHRE-DA-O8AAE ,'::
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All_purcnases made py e office of management and dugget or 4 state agenay Q

offlce of management and budget shall urchase
requested by agencles and institutions under the jurisdiction of the state board of
higher education and the legisiative and judiclal branches of state govemment. The
agencies and institutions under the jurisdiction of the state board of higher education,
with the office of management and budget, hall make such joint purchaseés of Ilke

nememmgdm_nm% of high common usage as determined jointly by the

agencies and institutions under the jurisdiction of the state board of hlg..heer eduoatlon
and the office of management and budget as will result in less cost to the state. The
office of managelcment and budget, pursuant to terms and conditions imposed by it, may
‘o?ree with political stibdivisions that have organized a purchaslng group pursuant to a

t powers agreement under chapter 54-40.3 to cooperatively purchase certain
Iflpo designated by the office of management and

ratlve purchase wili result in a benefit to the state and to the political
su Msions pating in the joint powers agreement.

SECTION 6. A new section to chapter 64-44.4 of the North Dakota Century
Code Is created and enacted as follows:

” . . “fa\"k 1Y 3
must comply with the standards and guidelines for procurement of servicaes estadlished
f DY (e office f (RO and buaget. peiore Marcn first of eéach year, each agenc

' IASCU WG DICVC 'l’ (S f. e LJ‘)l it b6 provided on 1ofMS established and
mage 8 :,:Vl; ne office Of management and budaet.

SECTION 7. AMENDMENT. Section 54-44.4-04 of the North Dakota Century
Code is amended and reenacted as follows:

54-44.4-04. Office of management and budget - Rules. The office of

‘ management and budget shall adopt, pureuart-tein accordance with
: chapter 28-32, rules necessary to administer this chapter. The wrnten
| directives issued by the director exercising authority provided in éubeeetion-8-of-eeetion
sections 54-44.4-02 andeeetien 54-44.4-03 need not be adopted ae--+les—undes|n

accordance with chapter 28-32.

SECT'OMN 8. AMENDMENT. Subsections 1 and 2 of section 54-44.4-05 of the
North Dakota Century Code are amended and reenacted as follows:

1. Except as otherwise provided in sections 44-08-01 and 25-16.2-02, and in

this eeetien chapter, purchasing contracts must be awarded
competitive bidding process to the lowest responsible bidder considering
conformity with specifications, terms of dellvery. and quality and

serviceab"itv,_mgse_us.ﬂﬂm <1

additional criterla.  The efiee-oi-management-and-budgetprocuroment

officer may reject any or all bids or negotiate for a lower price with a

| successful bidder Each bid received, with the name of the bidder, must
- be recorded. The office of management and budget may enter into term
contracts for the acquisition of commodities or services and may make

multiple awards for term commodity or service contracts when it deems a

multiple award to be in the best interests of the state. Unti-the-dete-and

(2) DESK, (3) COMM Page No. 6 8R-56-8354
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2. The office of management and budget shall adept rules ofooﬂying the
circumstances under which competition may be waived or limited, when
negotiation may be used, and specifying required justifications and

ures for using those methods of purchasing., The circumstances
t may permit iimited competitive, noncompetitive, or negotiated
purchases include:

a. The commodity or service Is available from only oneeupplier source.

§ b. The commodity or service is available from another govemmental
\ entity's contract.

c. t.';lha? commodity or service is to be purchased for experimentation or

e e et o At e o e ot 1

e. Commodities are being purchased for over-the-counter resale.

f.  Acceptable geede commodities or servicas are produced or provided
by correctional institutions or other govemment agencies.

g. The anticipated cost of purchasing specified geedecommodities or
gervices is less than an amount determined by the office of

| management and budget which would justlfy the expense ofa
compgt?ﬂve bidding or competitive proposal process.

h. A used commodity is advantageous to the state and the commodity is
avallable only on short notice.

l.  The commodity is a component or replacement part for which there Is
no commerclally avatlable substitute and which can be obtained only
from the manufacturer.

J,  Compatibility with equipment currently owned by the state is essential :
to the proper functioning of that equipment, |

SECTION 8. AMENDMENT. Section 54-44.4-06 of the North Dakota Century
Code is amended and reenacted as follows:

54-44.4-06. All purchases to be made in accordance with specifications -

1. For purposes of this chapter, specification means a description of all
required physical, design, performance, functional, and other

(2) DESK, (3) COMM Page No. 7 SH-56-6354
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characteristics of en-item the purchaser requires
and, consequently, what a bidder must offer.
offiee-ol-managemont-and-budget—inetiuliene-ol-hgher-edueation~or-any

juriodiotion—oi—the—olalo—board—oi—higher—odusalion: The office of
management and budget and institutions of higher education shall develop
similar specifications for purchases of heme of
high common usage. State agencles and institutions shall provide such
assistance as may be rﬁuested by the office of management and budget
and the In ons higher education in the development of
specifications. The office of management and budget and the institutions
of higher education shall implement such procedures as are necessary for
the Inspection, testing, and acceptance of

to determine that geede those received are in
conformity with contract specifications.

fynef 8 getermined 0 e impractios 2 HUGRIY DIOURIO 8 DUTCTIIESE
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SECTION 10. A new section to chapter 54-44.4 of the North Dakota Century
Code is created and enacted as follows:

#1lm are accuraty reproductions of records del{vered to Nodern mmricm el Stendards Inetituts

NOTICE?

1 the filmed {mape shove is less

daloz

re Date

Operator’s Signature

of the
business. The photographic process mlt:' ‘a‘:l-:d:m S otioe, Tt is dus to the quel ity of the

formation Systems for wiciof)ining ard

ﬁf'ﬁ%‘ig



@
“ f

REPORT OF STANDING COMMITTEE (410 : SR-58-6354
April 1, 2003 2:08 p.m. “10) Modcul:mu:& ?(roboboch

Insert LC: 38157.0204 Title: .0300

SECTION 11. A new sect .
Code Is created and enacted as foima;? chapter 54-44.4 of the North Dakota Century
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SECTION 13. AMENDMENT. Subsections 1, 2, and 4 of section 64-44.4-09 of
the North Dakota Century Code are amended and reenacted as follows:

S N N8 BEING 1§ COIMMOaMNes or 84 B SIAE

very person er-business-entity that desires to bid or submit a proposal on
contracts for commoditiesor services awarded under this chapter must be
an approved vendor in order to b¢-ide-or-proposaie

e NSt wnen 18suing invitation for bids or request for proposals over the

2. To become an approved vendor a person er-bueinese-eniity shall file an
application with the office of management and budget. The application
must contain information requested by the office of management and
budget, including business and persons' names, telephone numbers,
addresses, federal tax idertification numbers, type of business
Ofganlzaﬂon’ pé - ORGSO -186HOS - NO—-E0-aRG--FOIN0E

interested,—reforoncee n
information the office ¢ agement g ot dete
The application must also contain a statement appointing the secretary of
state as the applicants agent for service of process pursuant to
subsection 3. The application must be signed and certified by an owner,
partner, or company officer authorized by company bylaws or other
organizational document to bind the company. The signature requirement
21601 _when authorized under section 9-16-17,

L management and budget may require proof of the signing person's
i authority by certified copy of appropriate company documents.

=-HNE-000HE authorizel‘ecelpt
unqualifiediyrefuces-te-rogistoras

of proposal from a vendor that

Vv he pr r makes & written

determination that:
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In the event of a fie bid o proposal, the
must be given preference.

SECTION 14. OFFICE OF MANAGEMENT AND BUDGET - PROCUREMENT
STUDY. During the 2003-04 interim, the director of the office of management and
budget shall conduct a comprehengive study of the state procurement process,
including all relevant laws, rules, and guidelines. The director shall prepare a bill to
address Inefficiencies, Inconsistencies, and outmoded procurement provisions
discovered as a result of this study and request introduction of the biil as an agency biil
in the fifty-ninth legisiative assembly.

e SECTION 15. EFFECTIVE DATE. Sections 3, 5, and 6 of this Act become

effective on July 1, 2004.

SECTION 18. EXPIRATION DATE. Sections 2 and 4 of this Act are effective
through June 30, 2004, and after that date are ineffective.”

Renumber accordingly
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%ﬁ) SUMMARY OF DRAFT STANDARDS & GUIDELINES

FOR
PROCUREMENT OF SERVICES

The purpose of the Standards and Guidelines for Procurement of Services is to asslst state
employess with the procurerent of services for state agencies and State Board of Higher
Education (SBHE) institutions. Any speqific requirements or dollar thresholds listed other than
N.D,C.C. statues apply to all state agencies except for SBHE institutions. Please refer to SBIE
policles and procedures for specific requirements.

Chapter 1 Introduction to Procurement of Services

Purpose: This chapter provides definitions of categories of services, and it identifies statutes
related to procurement of services. Successful procurement of services is dependent upon 1)
conducting a well thought out, competitive procurement; 2) obtaining a performance-based
contract; J) providing strong contract administration.

Quidelines:

o State law grants state agencies and institutions the authority to procure services, and they

- may request services be procured through the State Procurement Office. The State Board

4
et

)
b

- an

3’.’?-.'5?'{"& tn the reguler course of business. The

(ANST) for archival miorofilm. MOYICE: If the f{lmed imege shove is

document being #1 lned. 1 : § &3 M_ Kﬂ&LQi__.

Date

of Higher Education has statutory authority to determine policy for purchasing in
cooperation with OMB (Section 1.2),

o Agencies and institutions are encouraged to develop Internal procedures to ensure that
individuals responsible for procurement of services are famitiar with these standards and
guidelines (Section 1.3).

o Establishes a training program for those individuals who procure services (Section 1.4).

Chapter 2 Outsourcing Decision
This chapter discusses options that need to be considered before deciding to procure services.

Guidelines:

¢ No procurement process is necessary if the needed services is available from an existing
state contract, another agency, or from another government entity (Sections 2.1 and 2.2)

¢ [fa GSA contractor is used in lieu of a competitive bidding process, the noncompetitive
procurement should be justified and approved by the agency head (Section 2.3)

¢ Agencies should coordinate with agencies that provide centralized services, such as
banking, hazardous matecial disposal, indemnification (Section 2.4).

¢ Be sure any cooperative purchases with other government entities conply with ND
statutes (Section 2.5),

o Guidelines for determining whether an independent contractor vs. employee relationship
exists, and discussion of temporary employment contracts (Section 2.6 and 2.7)

Chapter 3 Planting the Solicitation and Service Countract
This chapter outlines the process of planuing the solicitation. It describes how to determine the

scope of the needed service,

Guidelines:
¢ Suggests a standard format for the Statemnent of Work that includes: background, scope

of work, directives, technical exhibits, deliverables (Section 3.2)
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 The solicitation needs to contaln all the tormis and conditions and other requiremunts that
will be incorporated into the resultant contract (Section 3.3)

e Provides minimum contract requiroments: a purchase order may ba issued for services
up to $5,000; over $5,000 prepare a written contract using the Attorney General's
Contract Drafting and Review Manual (Section 3.4)

Chapter 4 Selecting the Procurement Procedure
This chapter desceibes formal and {nformal methods of competition. It also discusses the
differences between [nvitations for Bids and Requests for Proposals.

Guidelines

o [f federal funds are used, determine {f any federal guidelines that apply (Section 4.2)
o Don't artificlally fragment to avoid recommended love!l of competition (Section 4.4)
o Deflnes minimum levels of competition, except for State Board of Higher Education

institutions. Please refer to SBHE policies and procedures for specifis requirements.

> $5,000 or less: One quots, if fair and reasonable, Limit of $20,000 awarded to
any single service provider without a competitive process.

> $5,001 . $25,000: Solicit three written inforinal quotes or proposals.

> $25,000-$50,000: Solicit five informal written quotes or proposals with ou-line
posting.

» Over $50,000: Formal sealed bids or proposals with on-line posting.

(NOTE: Chapter 8, Noncompetitive and Limited Competition Prosurements,

describes procedures when making an emergency purchase ot using a lesser level of

competition..

« Establish a contract file (Section 4.6)

Chapter 5§ Vendor Maragemeant
Purpose: Provide instruction on identifying potential service providers who are quallﬁed to

provide needed services,

Guidellnes:

o Agencies and institutions are highly encouraged to inform potential bidders about ND's
vendor registration process (Section 5.1)

¢ Purchasing agencies must snsure that potential secvice providers are approved to do
business in the State before executing a contract and performance of work (Section 5.2)

s State agencles and institutions must ensure that vendors are properly licensed by the
approprmte regulatory or licensing agency. Defines acceptable evidence. Requzres
clause in the solicitation document (Section 5.3)

e Public Notice for formal sealed bids/proposals over $50,000, except for State Boatd of
Higher Education institutions. Please refer to SBHE policies and procedures for specific
requirements, When making a formal procureinent, agencies must do at teast two of the
following public notice methods:

> Mail solicitations to vendors who have tegistered as bidders on the state
procurement vendor database.
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» Post solicitation to the State of North Dakota On-line Internet systemn (to be
crented) at least 21 working days before opening. Document circumstances |

sharter perlod {s used.
» Public advertising, published at least two consecutive weeks, at least two weeks

before the bid opening,

Chapter 6 Request for Proposal Process
Purpose: This chapter is intended to guide the agency through prepating the RFP and planning

the solicitation evaluation process.

Guidelines

Wbitii aolsg o o0
Wbl ] atosg oy N T IT,

. A

Custom the standard solicitatlon and contract document for the contract being
contemplated, Legal counsel should review standard clauses that are modified or newly
drafted (Section 6.2),

Solicitation and resultant contract must state the initial ternt of the contract and any
optlons for renewals ot extenslons, (Section 6.3).

Lf the contraot will cross fiscal year, include “Subject to Funding” clause (Section 6.4).
Sollcitation and resultant contract must contain an indemnification/hold harmless clause.
Any revislon of a standard insurance or indemnification/hold harmless clause requires the
review of the Divislon of Risk Management (Section 6.5).

A transcript of all substantive questions and answers must be prepared and given to all
potential offerors at least seven days before the proposal due dale (Section 6.6).
Pre-solicitation conferences may be mandatory or optional and must be stated as such in
the sollcitation. After a pre-solicitation conference, provide written answers to all
poiential offerors at least seven days before the proposal due date (Section 6.7),

Letters of intent to propose should not be made mandatory (Section 6.8), '

RFP st describe how award will be made (Section 6.10)

P Solicitations must state minimum requirements necessary to accomplish the task,
such as licensinyg, registration, certification, minimum experience, etc.
> Solicitations should state evaluated requirements that will be used to compare
conpeting proposals/viferors and select the best proposal.
> Cost weighed less than forty (40) percent should be justified in writing (Section

6.11)

Proposal evaluation commlttees should consist of at least three state employees or
officials. If someone other than a state employee oc officials is used on an evaluation
committee, the reason should be documented (Section 6.12).

Include appropriate provisions in the RFP if the evaluatiou committee will 1) check
references; 2) require demonstrations; 3) require an on-site visit; 4) Require oral
presentations (Section 6.13).

Clearly marked proposals should be received and kept in sealed envelopes until the
advertised opening date and time (Section 6.15).
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Chapter 7 Evaluation and Award

Putpose: Management of tho evaluation and award selection process. This chapter describes
- strategies for ovaluating proposals and use of evaluation worksheets, ruting scales, and

reciprooal preferencs,

Guldelines;

¢ Proposals desimed non-responsive should not be evaluated by the evaluation
committee (Seotion 7.1).

o [faoconflict of interest oxists, that employee cannot be a member of the evaluation
committae (Section 7.2),

» Befors evaluating cost proposals, determine whether state prefetence laws must be
applied (Section 7.3—Note: should be 7.6)

o During the evaluation process, ounly the procurement officer or evaluation committee

i muy communicate with an ofteror to clarify uncertainties or eliminate confusion
(Section 7.8). ‘

o [fitis deterntined to be in the best interest of the State to request best and final offers,
document the reason, The opportunity for confidential discussions, {f held, must be
extended to all offerors submitting proposals deemed reasonably susceptible for
award (Section 7.9).

e After a successful proposal is selected, a notice of award should be sent to all offerors
and any other interested partivs. The successfuul vendor must be given notice that they
are required to execute a contract with the state and provide any required proof of

| insurance or bonds within a specified number of days (Sectiots 7.10)
/\ o Written justification is required whenever a decision [s made to reject all bids or
R proposals (Section 7.1 1). .

Chapter 8 Noncompetitive and Limited Competition Procurement
This chapter prescribes procedures for situations when no competition or less competition is

obtained.

Guidelines: o : ] g
» Emergency purchases - limit the purchase to what {s necessary to respond to the
emergency, obtain the level of competition practicable, and document the basis for the
emergency and selection of that particular service provider, Recommended that agencies
send a copy of documentation for purchases over $25,000 to the State Procurement
Office, except for institutions under the State Board of Higher Education. Please refer to
SBHE policies and procedures (Section 8.1).
o Noncompetitive procurement may be justified when the agency or institution determines
there is only one source for the needed service or a sole source of expertise is required
(Section 8.2). '
o A limited competitive purchase may be justified when there are circumstances that make
a formal sealed competitive process not practicable, such as a geographic procurement ot
urgent requitement (Section 8.3).
¢ Noncompetitive and limited competition purchases over $5,000 must be justified in
- writing and approved by the head of the agency or designee. Ifthe procurement is over
3 $25,00, it is also recommended that the agency sent a copy of the documentation to the
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State Procurement Office, except for State Board of Higher Education [nstltutions.
Please refer to SBHE policies and procedures for speciflc requirements (Section 8.4).

* Negotiate with sole source providers to obtaln pricing, delivery, and terms that are

-~

advantageous to the State (Section 8.5)

Chapter 9 Contracts and Contract Amendments
Purpose: Facilitute the transition from solicitation process to the contract award and

administration stage of the procurement cycle.

Guidelines:

S

Contract instrument will vary depending upon the type of solicitation used (Section 9.1).
Disouss of various types of contracts, as olassified by payment structure. Cost-plus-a-
petcentage contracts are discouraged (Section 9.2).

Discussion of the contract negotlation process (Section 9.3),

Recommends that agencies establish a system of assigning and tracking contract numbers
(Section 9.4)

Requires written amendment of material changss to the original contract. If the contract
was subject to review by another agency with oversight responsibility, that agency should
also review the amendment (Section 9.5).

Any unanticipated adjustments to contract price must be justifled. The amendment must
not increase the level of compoetition that would have been required. For contracts over
$25,000, cost increases exceeding 20% must be treated as a new procurement or an
amendment exception requiring the agency head's approval, except for State Boatd of
Higher Educatlon instltutions. Ploase refer to SBHE policies and procedures for specific
requirements (Section 9.6).

Amendments to contract terms must be specifically authorized in the sollcitation. The
amendment to extend or rensv: the contract must be executed before the expiration date
of the original contract period, and the amendment is not effective until it has been

executed (Section 9.7).

Chapter 10 Contract Administration
Purpose: This chapter is intended to help agencies get contracts off'to a good start, administer

the contract, and manage contractor performance problems.
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A project manager from within the ranks of the agency should be appointed to monitor
the contract (Section 10.1).

Start-up cotiferences are one method to get the contract off to a good statt, but they can
only be mandatory if stated in the solicitation (Section 10.2).

Project manager must monitor the contractor’s performance to ensure the work meets
standards, quality levels, time schedules, and other requirements (Section 10.3).

When problems are detected, the project manager should Immediately notify the
procurement officer and address the vendor in writing (Section 10.4).

Prescribes actlons and necessary documentation when attempting to resolve problems

(Section 10.5).
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| » Discusses invoking contractual remedies (Section 10.6), }
| ¢ Notify the State Procurement Office when contractors do not perform satisfactorily or ,
breach a contract, Vendors on the State Procurement Vendor Database may be renoved

/_\ for cause (Section 10.7).
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Testimony
HB 1180

Presented by: Linda Belisle, Director
OMB, Central Services Division

Before; Government and Veterans Affairs Committee
Matt Klein, Chair

Date! January 24, 2002

Chairman Klein and members of the committee, my name is Linda Belisle. I am the Director
of Central Services Division of the Office of Management and Budget.

Background: The Office of the State Auditor conducted a performance audit of contracts for
services early in 2000, Some of the recommendations in the report that was issued in March
of 2000 were that OMB develop policies related to the procurement of services and ensure
that state agencies receive proper training. The Auditor's Office also recommended that
OMB introduce legislation to allow OMB to establish these policies. A bill was introduced
during the 2001 Legislative Session. Section 2 of the bill removed the exemption for agencies

in the procurement of services.

Agencies vehemently opposed that section of the bill. As a result, the bill was amended to add
a legislative intent. It reads as follows: .

“It is the intent of the fifty-seventh legislative assembly that the office of management
and budget in consultation with the attorney general develop standards and guidelines for the
procurement of contracts for services and if appropriate, submit proposed legislation to the
fifty-eighth legislative assembly regarding those standards and guidelines. State agencies are
encouraged to follow the standards and guidelines as set forth by the office of management
and budget and develop agency guidelines for procutement of contracts for service.”

The State Procurement Offict. surveyed all state agencies and institutions and asked them to
provide a copy of their existing guidelines for the procurement of services and also asked
them to identify one contact person to work with the Procurement Office in developing the
standards and guidelines. The State Procurement Office then contracted with the National
Association of State Procurement Officials (NASPO) States Helping States Program to revii:w
existing agency guidelines and help develop a manual of standatds and guidelines for the
procurement of services based on best practices in public procurement,

The State Procurement Office met with agencies in October to discuss the development of
these guidelines. Agencies were provided a copy of the draft guidelines, We met with the
agencies again in November to discuss the guidelines as they had been written at that point.
Concerns expressed at this meeting were addressed and incorporated in the manual, The
revised manual was reviewed by our legal counsel and sent to the agencies on January 3,

2003,
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The guidelines reflect best practice and are designed to serve as a desktop reference for all
petsons involved with the procurement of services. They are not intended to restrict the
effectiveness of the individuals involved in procurement but to provide for legal, effective,
consistent, and complete consideration of the procurement process while ensuring fair and
professional treatment of vendors desiring to do business with the State.

Now [ would like to talk about HB 1180. Although I've listed every change in my prepared
testimony, I will only address the major ones in each section,

HB 1180

Section 1
o Updates the terminology used today from supplies and equipment to commodities and
services. These terms are more descriptive of how business Is conducted today. This
is done throughout the bill,
» Adds definitions for commodities, procurement officer, professional services,
purchasing agency, and services.

Section 2

s Continues the exemption for professional services but requires agencies to procure
those setvices according to procedures established in this chapter and rules and
policies adopted by OMB.
Updates terminology from items to commodities.
Changes the word procurement to purchasing card to be consistent with terminology
used in this section.

o Moves language from 54-44.4-06 to this section so it is more appropriately placed.
(from Page 6, lines 4 through 8)

Section 3
¢ Requires contract awards be made through a competitive bidding process to the lowest

responsible bidder.

Allows for a competitive proposal process.
Allows the purchasing agency as well as OMB to reject bids or negotiate for a lower

price with a successful bidder.

o Allows for competitive sealed bids to become subject to open records laws upon
opening.

¢ Extends allowances for when competition may be waived or limited and when
negotiations may be used to services, not just commodities.
Rewrites #d, Line 10 on Page 5 for clarification.
Updates goods to commodities or services.

Section 4
¢ Updates item to commodity or service
¢ Removes language regarding delegation of authority to more appropriate section. (to
page 3, lines 25 through 29)
e Updates supplies and equipment to commodities or services
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® Allows fora multistep sealed bidding process.

Section §

Section 6
® Establishes a protest and appeal process

Section 7
® Removes unnecess 1
application, Ay language and olariffes existing language regarding the vendo
r

At this time, I would like
) to submj
attachment to my testimony mit two amendments to HB 1180, They are listed on the
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/'\\ OMB Central Services Division f

; January 24, 2003 '
| HB 1180

| Proposed Amendments

Page 2, Line 30 -- after "except” insert "as otherwise provided by law," and delete “that".

Renumber accordingly.

Page 3, line 28 -- change the second "and" to "or".

ement of purpose of amendments:

Amendment 1: Exempts those agencies that have authorities in other sections the North

Dakota Century Code. ’
= ‘ ) Amendment 2: Clarifies the requirement that OMB, agencies with delegated authority,
and the institutions of higher ed to make purchases in accordance with this chapter, rules
| adopted under this chapter, and written policies of OMB or Higher Ed but not both. i
;
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STATH AUDITOR
ROBART R, PETBASON

STATE OF NORTH DAKOTA

5 OFFICE OF THE STATE AUDITOR
, STATE OAPITOL

600 . BOULEVARD AVE. - DEPT, 117
{ BISMARCK, ND 88508

TESTIMONY BEFORE THE
GOVERNMENT AND VETERANS AFFAIRS COMMITTEE
January 24, 2003

.

; House Bill No. 1180

Testimony - Presented by Gordy Smith, CPA
Audit Manger

Chalrman Klein, members of the committee, my name is Gordy Smith. I'm here to
testify in favor of House Bill No. 1180.

On March 27, 2000 the State Auditor's Office Issued a performance audit on Contracts

for Services. This performance audit focused on current practices surrounding
7~ procurement of services by state entitles and whether they were providing for an
" - efficient and effective use of state resources.

-

The performance audit found that in fiscal year 1999, the State of North Dakota
expended in excess of $99 milllon on procurement of services. We estimate this figure
be much higher for 2002. The total for fiscal years 1997, 1998 and 1999 was over $270
million. We estimate the total for fiscal years 2000, 2001 and 2002 to be significantly
higher. A critical area the performance audit uncovered is the almost complete lack of
any formally established laws, rules or regulations governing the procurement of
services by state entities.

The performance audit found numerous problem areas which were grouped into 3
broad categories:

a) processes to enter into contracts for services:

b) c¢ontract terms and language and;

c) contract monitoring/management.

Examples of problems we encountered Included: state entities procuring services

without having a written contract; state entities entering into contracts without following .

a bidding process; contracts which did not have a non-appropriation clause; contracts

not signed by the appropriate parties prior to the effective date of the contract; contracts 1

which did not contain a clause allowing access to vendor records as they relate to the

~~~~~ services provided; contracts which had amendments entered Into after the contract had
) ended; and absence of documentation justifying a contract being classified as “sole b

| source”,
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A bill to provide the Office of Management and Budget the authority to establish rules
and procedures surrounding the procurement of services was introduced during the last
legislative session. Il passed the House relativaly intact. However the Senate
significantly weakened the legislation by Indicating state entities were encouraged to
follow OMB's rules and procedures rather than requiring them to be followed. The bill
was then passed and signed by the Governor.

We recently completed audit follow-up work on our performance audit of contracts for
services. This report was presented to the Legisiative Audit and Fiscal Review
Committee this week at it's meeting on Wednesday. The results of our limited review
indicate that the circumstances we found during our original performance audit continue
to exist today. As a result we believe the state Is not utllizing its moneys efficlently or

effectively to procure services.

HB1180 authorizes the Office of Management and Budget to establish rules and
procedures relating to the procurement of services that must be followed by state
entities. This Is a critical first step to ensure the state is efficiently and effectively using
its resources when procuring services. These rules and procedures help ensure state
entities follow a sound, logical process to procure services.

There will probably be state entities which will stand up and testify that they have a
sound process they follow to procure services and that this bill will only add to
bureaucracy. My first response to those entitles is that during our original performance
audit we asked state entities to provide us a listing of their contracts for services. We
established parameters for those contracts that had to be provided to us. This should be
an easy request fo comply with if the state entity has a sound system In place. We
visited 15 state entitias after we received their listings and in every single cac 2 we found
instances where contracts that met our parameters had been omitted. In addition, |
would point out to legislators that OMB has the authority to estabiish procedures and
policies for the procurement of goods. | am not familiar with any legislation over the past
25 years that scught to remove that authority from OMB. If the Legislature believes it is
good government to have OMB establish rules fur procuring goods, why isn't it good
government to have OMB do the same for procuring services?

if any member of the committee would like a copy of our original performance audit or
our audit follow-up report, | will gladly provide them to you.

Mr. Chairman, this would conclude my testimony and | would urge passage of HB1080.
I'm willing to answer any questions the committee may have.
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www. discovernd.com Gary D. Preszier, Commissioner

TESTIMONY OF JEFF ENGLESON ©
Director, Investments
North Dakota State Land Department

IN OPPOSITION TO HOUSE BILL 1180
House Government and Veterans Affalrs Committee

January 24, 2003

Section 2 of HB1180 requires executive branch agencies to procure setvices through procedures
that are consistent with the procedures established in Chapter 64-44.4 and rules and policles
adopted by the office of management and budget. HB1180 also contains language that codifies
specific procedures related to competitive sealed proposals and establishes a process for
protesting contracts that have been awarded bv state agencles. Although we understand why the
leglslature is interested in having the state develop standards and guldelines for the procurement
of contracts for services, we feel that HB1180 conflicts with the Board's fiduciary responsibilities
under the State Constitution and current North Dakota law.

f " Article IX of the Constitution of North Dakota places responsibility for managing the state’s

permanent trust funds on the Board of University and School Lands. As a trustee, the Board has a
fiduclary responsibliity to manage trust assets for the best interests of the various beneficiaries.
NDCC 15-01-02 gives the Land Board “full control” over the investments, land and other assets of
the permanent trusts. In order to fulfill its responsibliities under the constitution and North Dakota
law, the Land Board contracts with investment managers, investment consultants and other parties
as needed to perform services that cannot be performed in-house as effictently or effectively as by

outside firms.

HB1180 essentially takes away the Board's authority to enter into these service contracts, and

gives controt of the contracting process to OMB. If the Land Board is required to follow rules and
- policies over which it has no control, investment ard other management declisions could be

delayed, or prevented, potentially costing the permanent trusts millions in lost revenues.

Contracting for investment setvices is not the same as contracting for the purchase of goods or
the purchase of many other types of services. When purchasing investment services, many
tactors, both tangible and intangible, weigh Into the decision to hire a specific firm. Although the
bid price is important, other criterla weigh more heavily into determining which firm is most capable
of providing the desired service. When searching for investment services, Land Department staff
develop criteria that potential service providers must meet. Data is analyzed, RFPs are Issued
and reviewed, and meetings are held with only those companies that best meet the established
criteria. The entire process Is documented to ensure that a fair and impartial decision has tieen

made.
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HB 1180

Testimony of Jelf Engleson

House Government and Veterans Alfalrs Commitiee
January 24, 2003

At the present time, a representative of the Attorney General's office must approve all service
contracts entered into by the Land Board, Our attorney works with us to make sure we
understand the language in the contracts and to make sure that trusts' interests are being
protected. The process used by the Land Board not only protects the interests of the trust funds, it
also gives us the flexibility we need to manage the trust assets in an ever changing business

world.

As | stated earlier, we understand why the legislature is interested in having the state develop
standards and guidelines to help the state better manage the many service contracts entered into
by various agencies. We are more than willing to work with OMB, and other agencies, to develop
standards and guidelines that would help us better manage how we contract for services.
However, we belleve that requiring the Land Board to follow standards and guidelines that it has
no control over Is not the answer. If guldelines are going to be developed they should be just that,

guidelines, not requirements.

In addition to the broad concerns we have about giving OMB authority over the Land Board's
contracting process, we have other concerns with HB1180. Section 5 of this bill puts into code
specific language as to how competitive sealed bids must be handled. Although we feel that it
may make sense to follow these procedures and processes in most cases, there are exceptions to
almost every situation. As this blil is currently written, the failure to fully comply with any of the
specific procedures laid out in Section 6 would be a violation of the law, when in fact the act was
probably just an unintentional mistake or a poor policy decision. We feel the issues addressed in
bullet points 3 and 4 of Section § would be better addressed by poticy or guidelines that allow for

flexibly i circumstances warrant it.

Section 8 of this bill establishes a multi-leve! formal process for interested parties to protest the
awarding of a contract. This process gives OMB the ultimate control over the contracting process
and could delay or prevent the implementation of declsions made by the Land Board.

For the reasons outlined above, we respectfully oppose HB1180 in its current format. In the
alternative we would request that the bill be amended to either:

¢ make adhering to OMB contracting rules and policies voluntary, rather than a requirement
o exoempt the Board of University and School Lands from the provisions in this bill
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— HB 1180

HOUSE GOVERNMENT AND VETERANS AFFAIRS COMMITTEE
JANUARY 24, 2003

Fay Kopp, Deputy Executive Director

ND Retirement and Investment Office
Good moming Mr. Chairman and members of the committee. My name is Fay Kopp
and | serve as Deputy Director of the Retirement and Investment Office (RIO). RIO Is
oharged with administering the Teachers’ Fund for Retirement (TFFR) and the State
Investment Board (SiB). Steve Couchrane, our Executive Director, Is currently attending
the monthly State Investment Board meeting and sends his regards. | am hare today to
request that HB 1180 be amended to remove its effects on our fiduclarily grounded
service procurement procedures. We are requesting this exemption for two reasons:
L 1. Because of the fiduclary responsibllity of the TFFR and SIB Boards.

-

2. The statutory provisions relating to the Teachers' Fund for Retirement and the
State Investment Board.

As you know, the Retirement and Investment Office enters into contracts with many
investment managers, investment consuitants and actuaries. We have approximately
30 such relationships in effect today. In our many years of experience, we have found
the critical aspects for considering such entities for retention to be diverse and unique to
each situation. Demonstrated skills, areas of expettise, personnel, relevant investment
strategies, compatibility to the investment program and other important service

relationship factors vary considerably from firm to firm. While fees are certainly

AT AU A, A e e

considered before contracts are signed, they sometimes have a low correlation to the

— setqu!‘)on of the servica professional based on the most important considerations.
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Authority to select and retain services is granted to our boards by state iaw, While
/\* recognizing the fiduciary responsibilities of the boards in discharging their duties, the
law does not presoribe a detailed procedure for executing these fiduciary dutles.
Through collective wisdom, experience and astute advice, the boards have responded
to each hiring situation over the years as appropriate to the situation. Flexibility has
been a key to the boards’ success In efficiently exacuting their duties, understanding the

key criteria for each selection process.

The fiduciary responsibilities of TFFR and the SIB are entrusted to the Boards of
Directors who are the trustees under state statutes. As trustees, their sole responsibility
is the programs that they administer. Therefore, in order to fulfill their responsibilities
they must be assured that they have a level of independece sufficient to g wmit them to
\. /j‘ perform these duties and to do so effectively and efficlently. As trustees they are
somewhat different from other state agencies in that they are subject to an extensive
and stringent set of fiduciary obligations to the program participants and beneficiaries.

These obligations both require and justify the need for independence.

Further the independence Is required because it permits the trustees to perform their
duties in the face of pressures from others who may not be subject to such obligations.
In the absence of independence, trustees must be forced to decide between fulfilling
their fiduciary obligations to participants and beneficiaries or complying with the
direction of others that may be responding to a wider ranging set of interests. In this
sense, the independence required by the trustees is an integral part of the fiduclary

J obligations that govern the operations of the Boards.
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Any Interference with the Boards' procurement of goods at1 services interferes with
both the independence the Boards need to fill their fiduciary responsibilities and the
striot accountability in personal liability Board members have for a breach of fiduclary

duty.

By requiring the Boards' contracts to comply with regulations designed for all state
agencies, we belleve that OMB could in effect exercise control over the Boards’ cholce
of service providers. This type of interference impairs the ultimate accountabliity of the
trustees for selecting service providers, making it unclear whether they may be held
responsible for the consequences of an imprudent selection of a service provider.
Therefore, we feel that from a fiduclary standpoint it remains important that the Boards
are not subject to this provision, and we respectfully request your consideration of the

attached amendment to HB1180.

in summary, we believe that exempting the TFFR and SIB programs as administered by
RIO from HB 1180 is justified in order to maintain the Boards’ fiduciary responsibility for
their programs and accountabillity to their members and program clients. Further, we
believe It is consistent with the intent of prior legislatures in establishing the Boards as
the fiduciary. Finally, we bolieve it is justified since the legislature has already
established for TFFR and the SIB specific statutory requirements that grant authority in

contracting.

Thank you.
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7\ Page 3, after line 24, insert the following:

9.

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1180

Investment provider, actuarial, benefit oconsultant and

.
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benefit provider services. Notwithstanding any other
provision of law, fund fiduciary policies and procedures
shall apply to the purchase of these services regardless
of whether those policies and procedures are consistent
with the procedures established in this chapter or the
rules and policies adopted by the office of management

and budget.
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HB1180
House Government and Veterans Affairs Committee
Januacy 24, 2003
Good moming Mr, Chairman and members of the committes. My name is Deb Knudsen
and | am the Manager of Benefits Planning and Research at the North Dakota Public
Employees Retirement System (NDPERS). | am here on behalf of the NDPERS Board,
as Mr, Sparb Collins was unable to attend. As you are aware, the NDPERS board
oversees the pension funds for public employees and has responsibilities that are similar
to the TFFR Board. Three NDPERS Board members also serve on the State Investment
Board. Due to the many similarities in our organizational missions and circumstances,
our concerns with House Bill 1180 are consistent with those expressed by the
Retirement and investment Board office. NDPERS' concemn with our inclusion in this bil
Is not with the mechanics and procedures of the bill, but rather with the fiduciary
responsibliities that have already been outlined by Fay.

We support the amendment proposed by the Retirerment and Investment Office and
respactfully request that you adopt it.

At this time we wish to commend the Office of Management and Budget for keeping
NDPERS “in the loop” on this subject and also want to thank them for seeking NDPERS'

input.

Mr. Chairman, that concludes my testimony.
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4 involved in procurement of services. Our Abandoned Mine Lands Program

~ HB 1180

Presented by: lllona A. Jeffcoat-Sacco
Director, Public Utilities Division
Public Service Commission

Before: House Government and Veterans Affairs Committee
Honorable Matthew M. Klein, Chairman

Date: 24 January 2003

ér({. TESTIMONYQ?‘;;&@]

Chairman and committee members, | am lllona Jeffcoat-Sacco,

director of the Public Service Commission’s Public Utilities Division. The
/) Public Utilities Division administers the Ccmmission’s jurisdiction over

telephohe, gas and electric public utilities in North Dakota. The

Commission asked me to appear here today to oppose HB 1180 as it |
relates to procurement of services.

The Public Service Commission has several divisions that are

is one hundred perce‘nt federally-funded with an annual budget between |

1.5 and 2.0 million dollars. In AML, construction and professional services
for the reclamation of abandoned mine sites are procured using

N procurement procedures patterned after the Federal Acquisition
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Regulations (FAR) and the Department of Transportation Standard
Specifications for Road and Bridge Construction. Competitive sealed
bidding is the primary method by which services are procured, except in the
case of emergencies or where only one contractor |« available to provide a
service. All procurement procedures, including sole source procurement,
are handled in strict compliance with the Commission’s procurement policy,
a copy of which is included with this testimony. The procurement policy
was Initially adopted by the Commission in 1981 after extensive
consultation with and approval of the Attorney General. The policy is

updated as needed.

Another area in which the Commission depends on and uses the

guidance provided by its procurement policy is in the procurement of

professional services by the Public Utilities Division. In this division, the
brofessional services of attorneys, accountants, economists and others are
sometimes required to process rate cases, cost cases and cases involving
competitive telecommunications issues. We procure these professional
services by issuing a Request for Proposal (RFP), and we include in that
request information on how we will judge the ioposals we receive. Our
RFPs conform to the Commission's procurement policy, as does any sole

source procurement that we may use in special circumstances.
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We are concerned with both the substantive and procedural impacts
of HB 1180. The process envisioned by House Bill 1180 could slow the
procurement process for construction and professional services. The
period during which construction may occur in North Dakota is limited, and |
a timely procurement of services is critical.

We have an additional conoerh with the requirement that potential
bidders for services be registered vendors in North Dakota. This
requirement will limit the number of vendors available to the Commission
and impose financial and administrative burdens on potential contractors.
While each of our service contracts is very important to successful

implementation of our programs, we do not believe that the amount of

business we may provide those vendors will justify their registration time

and expense.

Finally, and perhaps most importantly, by mandating that service
procurement be ‘consistent’ with yet unwritten OMB guidelines, HB 1180
will impose conditions 6n our procurement of services that neither we nor
you even know about today. We cannot support legislation that imposes

unknown conditions on how the Commission carries out its statutory

responsibilities.
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m For all of these reasons, the Public Service Commission opposes HB :
1180. In the alternative, the Public Service Commission respectfully
requests an exemption from HB 1180 for the procurement of all
professional services and for services procured for the reclamation of
abandoned coal mines, authorized under N.D.C.C. 38-14-2,
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Public Service Comimnission
State of North Dakota

600 B Boulevard Ave. Dept, 408

Susan B. Wefald, President Bismarck, North Dakota $8505.-0480
Leo M. Reinbold ' web: www.psc.siate.nd.us
Atthoay T. Clark e-mail: sab@psc sute.nd.ug
TDD 800-166-6888
Bxecutive Secretary . Fax 701-328-2410
Jou H. Mielke Phoae 701-328-2400
Memorandum

i

{

To: House Government and Veterans Affairs Committee '.

Honorable Matthew M. Klein, Chairman \

Director, Public Utilities Divisi
Public Service Commission

From: lllona A. Jeifcoat-Sacco <
o@k

Re: HB 1180 — Supplemental Testimony
Date: January 24, 2003

Attached are coples of the Public Service Commission's Contract Procedures,
Procurement Procedures and a copy of the Commission's signed constulting contract in
Qwest Corporation's interconnection wholesale price investigation, Case No. PU-2342.
01-296,
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CONTRACT B T\
: ; "\ R : ) Z
v Administrator; Public Service Commission
i State Capitol - 12th Floor
Bismarck, |vD 58505-0480 | 3
| (701) 328-2400 " %\’,%ﬁ% CAVICES
: Date: November 20, 2002
* {
f Susan E, Leo M. Reinbold
}f Commissioner Presidént Commissioner
{ Contractor
E Ben Johnson Associlates, Inc.
f Name
f 2262 Killearn Center Bivd. Tallahassee FL 32309 8650-893-8600
} Address City/State/Zip Phone 1
/\ Ben Johnson President and Consulting (
v Economist ;
"Typed Name Title |
)2 / 2 / o
Signatare Date ~
Agreement information | Budget Information J
Contract No.: PU-447-02 Cost Center: 7700
Start Date: 11-20-02 Services: $82,095 !
Uptional on-site
’ review: 0
End Date: 6-30-03 Expenses:. _0 ‘
| Program Title:  PU-2342-01-206 D 59-1943774
| Type of Contract: () Fixed Price Type of Contractor: ( ) Individual
( X YCostReimb. ( ) UnitPrice (X ) Corporation () Partnership !
( ) Other ( ) Public Agency g.
( ) Nonprofit Organization !
1 ( )Other f
%

oY

This contract is entered info between the above two parties. This contract consists of this sheet,
general provisions and specific provisions,
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Contrect No, PU-447-02

Page 2
GENERAL PROVISIONS
CONTRACTUAL FEATURES Disputes
The Contractor agrees to attempt to
Legal Authority resolve disputes arising from this contract

The Contractor assures that it
possesses legal authority to participate In
this contract.

Assignment/Subcontracting

The Contractor may not assign this
contract or any part thereof, or assign any of
the monies to be paid hereunder, nor shall
any part of the work done or material
furnished under this contract be sublet.

The Confractor may not enter into
subcontracts for any of the work
contemplated under this contract unless
included in the specific provisions of this
contract,

Termination

The Commission, by ten days
written notice listing causes and reasons,
may terminate this contract in whole or in
part when it is determined that the
Contractor has failed to meet the conditions
of the coniract. The Commission will be
liable only for payment provisions of this
contract for services satisfactorily rendered
prior to the effective date of termination.

Significant deviation from
performance standards in this contract may
result in reduced or terminated financial

. participation of the Contractor, subsequent

to negotiations with the Commission.

The Contractor or the Commission
may terminate this contract in whole or in
part upon settlement or when both parties
agree that the continuation of the contract
would not produce results commensurate
with further expenditures of funds. The two
parties shall agree upon the terminatinn
conditions including effective date and in the
case of partial terminations, that portion to

be terminated.
In the event state or federal funds

are reduced or terminated, the financial
participation of the Commission may be
reduced or terminated.
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by administrative process and negotiations
in lieu of litigation, Continued performance
by the Contractor during disputes is
assured.

Any dispute concerning a question
of fact arising under this contract which is
not settled by the informal means shall be
decided by the authorized representative of
the Commission who shal! reduce the
decision to writing and mait or otherwise
furnish a copy thereof to the Contractor.

The Contractor shall be afforded an
opportunity to be heard and to offer
evidence in support of an appeal. Pending
final decision of a dispute, the Contractor
shall proceed diligently with the
performance of the contract and in
accordance with the decision of the

Commission.
FISCAL RESPONSIBILITIES

Records

The Contractor agrees to maintain
program records required by the
Commission and to produce program
narrative and statistical data at times
prescribed by the Comimission.

The Contractor agrees to maintain
and retain-all books, recérds, and other
documents required by the Commission
relevant to this agreement for four years
after final payment. Records shall be
retained beyond four years if audit findings
have not been resolved.

No Ciaim for Additional Work

No claim for additional services not
specifically herein provided, done, or
furnished by the Contractor will be allowed,
nor shall the Contractor do any work or
furnish any material not covered by the
contract, unless such work Is ordered in
writing by the Commission.
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Contract No, PU-447-02
Pege 3

Time Keeping Procedures

The Contractor shall require
employees and subcontractors, if
applicable, whose positions are funded
under this contract or included as match, to
maintain adequate documentation for
services prov.ded. For positions that are
funded from more than one source, an
analysis of duties performed by program
shakt also be prepared.

Monitoring, Evaluation and Audit

The Contractor agrees {o cooperate
with any monitoring, evaluating and/or audit
conducted by the Commission, or their
designees who shall have full access to and
the right to examine all books, records and
other relavant documents.

The Contractor agrees to take
immediate corrective action on deficiencles
disclosed through program monitoring of
costs disallowed in the course of an audit,
review, or monitoring.

PROGRAM REQUIREMENTS

Equal Opportunity

No individual shall be excluded from
participation in, denied the benefits of,
subjected to discrimination under, or denied
employment in the administration of or in
connection with this contract because of
race, color, disabillity, or political affiliation or
belief,

The Contractor will take affirmative
action 10 ensure that applicants are
employed and that ernployees are freated
during employment without regard to their
race, color, reflgion, national origin,
disabllity, age, sex, political affillation or
belief or citizenship.

‘Nondiscrimination

This contract and any subcontract
hereunder is subject to the Age
Discrimination Act of 1975, Section 504 of
the Rehabifitation Act, Title VI of the Civil
Rights of 1964 and the Americans with
Disabilities Act of 1990,

Copyrights and Rights in Data

The contractor agrees that any
plans, drawings, designs, specifications,
computer programs (which are substantially
pald for with federal grant or state funds),
technical reports, operation manuals and
other work submitted with a proposal or
grant application or which are specified to
be delivered under this contract or which
are developed or produced and paid for
under this contract (referred to in this clause
as "subject data”) are subject to the rights of
the Commission to use, duplicate and

disclose the subject data in whole or in pant,.,

in any manner for any purpose whatsoever, |
and have others do so. If the material is
copyrightable, the contractor may copyright
the material, subject to the rights in the
government, but the Commission reserves a
royalty-free, non-exclusive and lrrevocable
license to reproduce, publish and use the
material, in whole or in part, and to
authorize others to do so. The contraclor
shall include provisions appropriate to
effectuate the purposes of this condition in
all subcontracts expected to produce
copyrightable "subject data.”
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Contract No. PU-447-02
Page 4

|- SPECIFIC PROVISIONS
November 20, 2002

Purpose ‘ ;

On June 7, 2001 Qwest Corporation (Qwest), petitioned the Commission to open a proceeding
to review and approve or determine Qwest's prices for interconnection, network elements and
resale as set fortl In Qwest's Statement of Generally Available Terms (SGAT). On July 11,
2001 the Commission opened an investigation, Case No. PU-2342-01-296. Also, several
Issues discussed in the Commission’s Case No. PU-314-97-193 concerning said prices were

deferred to this cost proceeding

The Commission requires assistance to analyze Qwest'’s filing and to provide written
recommendations regarding Qwest's prices for Interconnection, network elements and resale
and cost docket Issues not resclved in Case No. PU-314-97-193, Contractor will assist the
Commission Staff in reviewing and analyzing the cost studies filed by Qwest in Case No, PU-
2342-00-282 and the UNE rates developed in Case Nos. PU-453-96-497 and PU-2342-00-282. ;
, Contractor will review the various studies, methodologies and resulting rates prepared and J
: submitted by Qwest, and determine the extent to which they are reasonable and/or comply with
all applicable state and federal criteria. Contractor will also make recommendations concerning ‘
potential improvements to the cost models and recommend changes fo key inputs and
assumptions to help ensure that the resulting UNE prices comply with the Telecommunications
-~ Act of 1998, North Dakota law and FCC regulations. Contractor will also make
recommendations concerning the extent to which cerlain of Qwest's costs are avoidable when
V retail services are provided on a wholesale basis for resale. Contractor will also evaluate the
Qwest's and other partles' positions on other key issues in this proceeding and make
appropriate recommendations concerning the public policy implications of those issues. Project

work will include:

S Al e Sl asan e v 1

1. Discovery and Analysis of Cost Studies
X Review the cost studies submitted by Qwest and other parties and confer with

Staff to coordinate efforts.
Gather additional information, as needed, with particular focus on North Dakota-

specific cost inputs.
Develop data requests and analyze responses.
Determine necessary and appropriate modifications and improvements to cost

studies submitted by Qwest, if any,
Perlodically repor, by conference call or in writing, on project status.

D X XX X

reparation of Testimony
Prepare narrative description of various cost studies and key issues.

Receive input from Staff concerning points of emphasis, modifications and

improvements to cost studies, elc.

Develop conclusions and recommendations. ,
Prepare draft testimony. ;
Receive input from Staff concerning draft testimony. i
Prepare final testimony, supported by full documentation, including a complete

U set of work papers.

3. Response to Data Requests Regarding Staff Testimony
X Review data requests and coordinate with Staff regarding responses.
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X Prepare responses to assigned requests.

4, Review of Other Parties' Testimony, Prepare Rebuttal and Assist with Cross

Examinatior
X Review other parties’ testimony.
Prepare written summary analyses of the testimony of other witnesses,

X
highlighting areas fo.' cross examination and rebuttal.

X Prepare draft rebuttal testimony.

X Receive input from Staff concerning draft rebuttal testimony.

X Prepare final rebuttal testimony.

p

5. arlicipation at Hearing and After

X Prepare for hearing,

X Attend hearing, as scheduled by the Commission.
X Present and defend testimony.

X Provide post-hearing assistance.

Work under this contract will be complated prior to the commission’s fiscal year ending June 30,
2003,

The work will include sufficient detall as is necessary to successfully testify under cross-
examination.

Compensation

The Contractor will be compensated based on periodic submittal of progress reports. Final
payment will be made upon satisfactory completion of the described project work, as

determined by the Comimission.

In the event the case is settled or this agreement Is otherwise termiriated prior to completion of
project work, then compensation will be awarded for work satisfactorily completed.

No part of this contract may be assigned, sublet or subcontracteu,
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M NORTH DAKOTA
W PUBLIC SERVICE COMMISSION

\J the Office of Minority Business Enterprise of the Department of

-~
A

PROCUREMENT PROCEDURES

Adopted: January 12, 1981
7th Revision: April, 2001

I GENERAL STATEMENT
A. The purchase of goods and services through full and fair competition is

Commission policy. All procurement will be conducted in a manner that
provides maximum open and free competition. Unacceptable restrictions on
competition include: (1) unreasonable qualification requirements placed on
firms, (2) non-competitive practices between firms, (3) organizational
conflicts of interest, and (4) unnecessary experience requirements.

B. Whenever required, purchases will be made In accordance with statutes and
rules through the Office of Management and Budget. N.D.C.C., Chapter 54-

B e e Y S

-/ 44.4-01,

C. The Commission will take affirmative steps to use small and minority
businesses when possible as sources of supplies, equipment, construction,
and services. Affirmative steps may Include:

1. Placing qualified small, minority and women's businesses on solicitation

lists,
2. Sollcitation of small and minority businesses whenever they are potential

sources,
3. When economically feasible, dividing total requirements into smaller
tasks or quantities so as to permit maximum small and minority business |
participation.
4. Where possible, establishing delivery sche dules which will encourage ,
paricipation by smali and minority business. |
5. Using the services and assistance of the Small Business Administration,

S e meE AR AT el LT
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Commerce and the Community Services Administration as required by

the Federal Government. .

6. If any subcontracts are to be let, the prime contractor will take the
affirmative steps In 1 through 5 above.

D. Except as otherwise provided by state law, the procurement policy will apply
to the Commisslon, its contractors and subcontractors.

E. Procurement policy provisions will be followed in procurements involving use
of federal grant funds. However, in procurements invclving uses of state

. funds, Commission compliance with procurement policy provisions is
discretionary.

F. Standard contract provisions will be incorporated into relevant Commission
contracts, Howaver, in any contract, the Commission may agree to change,
add, or delete contract provisions to the extent that such changes, additions,
or deletions are not inconsistent with federal and state law.

il.  DEFINITIONS AND MISCELLANEOUS POLICY PROVISION

A. Audit Trall. An audit trail is a serles of records that makes it possible for an ‘

auditor to easlly trace transactions. All procurement and contract
administration actions should be documented to establish an audit trail.
B. Commission. The Commission is the North Dakota Public Service

Commission.
C. Construction Maintenance. Repalr of previously reclaimed abandoned

mine land sites.

D. Contract. A rontractis a writlen agreement between the Commission and
the contractor setting forth obiligations, including: performance of work,
furnishing of labor and materials, and the basis of payment. A Commission
contract usually includes specified standard provisions and any other
provisions and documents designated as part of the contract,

E. Contract Administration. Contract administration is the process of
monitoring a contractor's performance under a contract, insuring that all the
terms and provisions of the contract are satisfied, and paying contract
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H.

invoices. The contract administration functlon Is joinily assigned to the

procurement officer, the project manager, and contract officer.

Contract Execution. A contractor may not begin work until a contract has

been executed. The Commissioners or a designated representative, 1s

provided for in Policy No. 6-01-93(0), are the only pertons authorized to
execute contracts to which the Commission is a party.

Contractor. The contractor is the individual, partnership, firm, corporation,

company, or any acceptable combination or joint venture contracting with the

Commission for performance of prescribed work,

Contractor Selection. Contractor selection is the process of choosing a

contractor iirom al! those that submitted a bid or proposal to provide goods or

services sought by the Commission. Among factors which may be
considered when selecting a contractor are:

1. Whether the offeror's bid, proposal, or statement Is responsive to the
invitation to bid or request for proposal or standards for unsolicited
proposals.

2. Whether the offeror has the technical ability and resources to perforin in
the manner dascribed In its bid or proposal.

3. Whether the offeror has the financial ability and resources to complete

the project.

4. Whether the contractor is responsible as shown by its integrity,
compliance with public policy, prior contracts with the Commission, and
record of past performance with the State of North Dakota.

5. For construction bids, whether the bidder is the lowest responsible and
responsive bidder whose bid meets the requirements and criteria set
forth in the invitation for bids.

6. The Commission reserves the right to waive minor irregularities in a bid
or proposal and the right to reject any and all bids. The Commission has
the authority to require literal and exact compliance with alt requirements
specified In its request for bids or proposals. These factors will be
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oo evaluated by the Commission's procurement officer or a selection

commitiee of knowledgeable people,

. Emergency. Any catastrophic event to property or person that requires an
Immediate remedy.,

J. Final Report. Following project close-out and final payment, the project
manager will submit, lo the procurement office and the contract officer, a
final report evaluating the quality of the contractor's performance, Including:
adequacy of communication, timeliness, reliability, attention 1o detall, interest
in accomplishing quality project work, and interest in giving advice to produce
the best value for {he state. The final report may serve as a basis for
subsequent procurement analysis. The procurement officer or the
procurement officer's designee will present a report to the Commission when
conditions may warrant removal of a contractor from a Commission Bidder
List or Request For Proposal List.

K. Invitation for Bid Request for Proposal. An Invitation for bid (IFB) or a
request for proposal (RFP) s a solicitation Issued by the Commission with
the intent of eventually procuring a contractor to perform a particutar service
or deliver a particular product. The IFB or RFP must contain the following:
the scope of work required or product specifications; the date, time, and
place of bid opening or proposal closing; and evaluation factors to be used.
Bids and proposais will be solicited in a manner that is consistent with
Commission policy and state and federal law.

L. Preference. Preference will be given to a resident North Dakota bidder
wien accepting bids for the provislon of professional services, including
research and consulting services, goods, merchandise, supplies, equipment,
structures, and reclamation services. Nonresident bidders will be given
preference ecual to the preference glven or required by the state of the
nonresident bidder, seller, or contractor (N.D.C.C. 44-08-01),

M. Procurement. Procurement is the purchase of goods or services. There
are four methods of procurement for goods or services: small purchase

1-4

ocuctions of records delivered ‘?-.i. of the American National 8t

(ANS1) for archival microfflm. NOVICE: I1f the fiimed imege shove is less Legib

re4iiming and

odern nformation Systems for ""‘:': R metoute

docusent being f1lmed, BAWE&&&M% \dl Q-LGD:;?

Operator’s Signature

i



N procedures, competitive sealed bids (formal advertising), competitive
' negatiation, and non-competitive negotlation (sole-source procurement),

N. Procurement Officer. The procurement officer or the procurement officer's
designee is the Commission employee charged with the responsibility of
directing the procurement process. This person may also draft a proposed
contract and assist the project manager in monitoring a contracior's
performance. Thie person works with the Commission, Commission
Executive Secretary, and project manager during the procurement and
contract administration process.

O. Project Closeout. The project closeout Is a written verification that all the ;
requirements of the project have been satisfied; it is based on a final !
technical and financial review. The review may include an audit. When all i

the contract work has been completed, the project will be closed-out. g
|
|
z
|

Following Commission acceptance of the project closeout, the contractor wilf
recelve final project payment.
P. Proposal-Bid. A proposal Is any offer of oti. :r submission presented to the
-/ Commission by a potential contractor and used as a basls for contractor
selection. Proposals are submitted by firms or Individuals interested in
undertaking projects for the Commission and, unless unsolicited, are based
on the scope of work description set forth in the RFP issued by the
Commission. Bids are similar to proposals. However, while proposals
generally relate to the submission of work plans and costs for the provisions
of services, bids usually involve the offer of specific materials and
construction work and address physical specifications and fixed or unit

)

prices.,
Q. Subcontractor. A subcontractor is an individual, partnership, firm,

corporation, company, or any acceptable comblnation or joint venture to
which the contractor sublets part of the contract, ,

. PSC EMPLOYEE AND PUBLIC CONTRACTOR CODE OF CONDUCY
A. General Rule
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8.

No Commissioner, Commission employee, or agent will participate in
selection, or in the award or administration of a contract if a conflict of
interest, real or apparent, would be involved. A conflict would arise when the
Commissioner, the employee, or agent; any member of his immediate family;
his partner; or an organization which smploys or Is about to employ the
Commissioner, Commission employee, his immediate family member, or
partner has financial or other interest in the firm selected for award.

Gifts

1.

Bidders and Commission contractors and subcontractors and their
employees or agents will not directly or indirectly offer nor will
Commissioners or employees directly or indirectly accept or solicit any
gift, gratuity, entetainment, favor, loan, or any other thing of monetary
value which might reasonably be interpreted as intended o secure a
contract or favorable treatment in award, amendment, or administration
of a contract.

During an audit or inspection, Commissioners, employees, or agents will
neither solicit nor accept gratuities, food, favors, or anything of monetary
value from a bidder, contractor, or party to a sub agreement.

As a general rule, project managers, inspectors, and any other
employees of the Commission should refrain from engaging in after-hour
socialization with contractors and their employees during the contract
performance period.

No political contribution may be offered, solicited, or accepted for the
purpose of affecting the award, amendment, or administration of a

contract.

IV.  Procurement Procedural Requirements

A. Proposed Procurement Action Review
Before attempting to procure goods or services, the Commission Executive
Secretary and designated procurement officer, or the procurement officer's
designee, in consultation with the Commission, will discuss and determine in

written memorandum form whether or not:
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N 1. Funds are available,
V 2. The purchase must be processed by the Office of Management and
; Budget;
| 3. The purchase may be avoided because it is unnecessary or duplicative;
4, The purchase should be consolidated or broken out to obtain a more
economical purchase;
6. Alease versus a purchase or hourly rate versus fixed fee would be most
economical;
6. Greater economy and efficiency would be fostered by entering into state
, cooperative agreements with other state agencies for procurements or
5 use of common goods and services; and
‘ 7. Provisions of North Dakota law prescribe procedures applicable to the
: particular purchase. g
B. Procurement Procedure |
1. Solicitation of offers, whether by competitive sealed bi.is or compaetitive
o negotiation, will'
\) a. Incorporate a ciear and accurate description of the technical

requirements for the material, product, service, or professional
requirements to be procured. The description will not, in competitive
procurements, contain features which unduly restrict competition.
The description may state the quality of the material, product, or
service ta be procured and, when necessary, will set forth essential
characteristics and standards. Detailed product specifications
should be avoided if at all possible. When it is impractical or
uneconomical to make a clear and accurate description of the
technical requirements, a "brand name or equal” description may be
used 1o define the performance or other salient requirement
procurement. The specific features of the named brand, which must
be met by offerors, will be clearly stated.
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b. Clearly set forth requirements which offerors must meet and factors
to be used in evaluating bids, proposals, or statements of
qualifications.

C. Method of Procurement
Procurement will be by one of the following methods: small purchase
procedures, competitive sealed bids (formal advertising), competitive
negotiation, or noncompetitive negotiation.

1.

it

- fcon Nations
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Small Purchase Piocedures. Any procurement estimated by the
procurement officer or the procurement officer's designee not to exceed
ten thousand dollars ($10,000) and not subject to Chapter 64-44.7,
N.D.C.C., or the authority of the Office of Management and Budget may
be made with small purchase procedures. Small purchase may be
made when the item or service is available from more than one source,
there Is no public exigency or emergency, and time and expense does
not justify competitive bidding. Small purchase procedure will include
contact with an adequate number but not fewer than three qualified firms
selected from the bidders list. The procurement officer or the
procurement officer's designee will select the qualified firms. The
selection of the qualified firms will be based on what the procurement
officer or the procurement officer's des'ynee knows about the
experience, past performance, integrity, compliance with public policy,
and financial and technical resources of the firm. Qualified firms will be
selected fairly without unreasonable restrictions or procedures calculated
to restrict competition. The procurement officer or the procurement
officer’s designee will write each firm to explain the supplies or services
needed and request an offer from each firm for described supplies or
services. After a reasonable time during which all potential offers have
been made, the procurement officer or the procurement officer’s
designee will recommend to the Commission which offer to accept.
Acceptance will be based on what the Commission believes will be the
best use of public funds.
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2.

Competitive Sealed Bids (Formét Advertising). Competitive scaled bids
(formal advertising) will be publicly solicited and a firm-fixed-price
contract (lump sum or unit price) will be awarded lo the responsible
bidder whose bid, conforming with all the material terms and conditions
of the invitation for bids, is lowest in price. Bidder's preferehce taw will
apply based on N.D.C.C. 44-08-01 with considaration of out-of-state
bidders bas~d on their state preference law.

a. For formal advertising to be used, the following conditions must be

present:

1) A complete and realistic specification or purchase description
will be available.

2) Three or more responsible suppliers must be willing and able to
compete effectively for the Commission's business.

3) The procurement lends itself to a firm fixed or fixed unit price
contract, and selection of the successful bidder can

appropriately be made principally on the basis of price.
b. If formal advertising is used for procurement, the following
requirements will apply:

1) At minimum, twenty-one (21) days prior to the date set for
opening of bids, bids will be solicited from an adequate number
of known suppliers or firms. The invitation will be adequately
publicized. The public notice of invitation for bids (IFB) may be
published in newspapers of general circulation and in trade or
professional publications of general circulation calculated to
reach the type of firms needed. If such publication is
undertaken, the public notice will be published once prior to the
date of bid opening, Ata minimum, adequate public notice of
invitation for bids will include the malling of invitation for bids to a
reasonable number of parties on any applicable bidder list.
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2) The invitation for bids, including specifications and pertinent
attachments, will clearly define the items or services needed and

state:

a)

b)

c)

d)

e)

When and where the plans, drawings, and specifications
may be examined; and how copies may be obtained.

The place where and the time when the bids will be publicly
opened.

That each bid will be accompanled by a bidder's bond,
executed by a surety company authorized to do business in
this state, a certified check or a cashler’s check in the sum
equal to five (5) percent of the bid. A certified check or a
cashier's check must be drawn on the Bank of North Dakota
or a federally insured, solvent bank. If, within ten days after
notice of an award, the successful bidder should fail to
execute a contract with the owner, then the surety will pay

unto the owner for the use and benefit of the owner five (§)

percent of the bid or bids on the contract on which there is a
default or the certified check or cashier's check of the bidder
will be forfeited to the owner. If the principal's bid is
accepted and the contract Is awarded, the principal, within
10 days after notice of award, will execute a contract
consistent with the terims of the bid and performance and
payment bonds as specified by the Commission.

That all public contractor bidders must be licensed for the
highest amount of thelr bids as provided by Section 43-07-
05 of the North Dakota Century Code.

That the right of the Commission to reject any and all bids is

reserved.

3) That inadvertent Commission failure to meet all procurement
poticy requirements will not invalidate letting.
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4) Copies of all plans, drawings, and specifications will be filed in
the Commission Abandoned Mine Lands’ office. Upon written
request, coples of all plans, drawings, and specifications will be
mailed at cost to the office of any firm,

Bids will be opened publicly in the presence of one or more
witnesses at the time and place designated in the invitation for
bids. The amount of each bid and other relevant information as
may be necessary, together with the name of each bidder, will
be recorded; the record and each bid will be open 1o public
inspection.

Bids will be unconditionally accepted without alteration or
correction except as authorized in this poticy. Bids will be
evaluated based on the requirements set forth in the invitation
for bids, which may include criteria to determine acceptability
such as inspection, testing, quality, workmanship, dslivery, and
suitability for a particular purpose. Those criterla that will affect
the bid price and be considered in evaluation for award will be
objectively measurable, such as discounts, transportation costs,
and total or life cycle costs. The invitation for bids will set forth
the evaluation criteria to be used. No criteria may be used in bid
evaluation that are not set forth in the invitation for bids.
Withdrawal of erroneous bids before award, or cancellation of
awards or contracts based nn such bid mistakes, will be
permitted. After bid opening no changes in bid prices or other
provisions of bids will be permitted. Excepu as otherwise
provided, all decisions to permit the withdrawal of blds, or to
cancel awards or contracts based on bid mistakes, will be
supported by a written determination made by the procurement
officer or procurement officer’s designee.

Upon Cemmission approval, Commission will award a firm fixed
or fixed unit price contract with reasonable promptness by

8)

6)

7)

8)
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written notice to the lowest responsible and responsive bidder

whose bid meets the requirements and criterla set forth in the .
invitation for bids. In the event all bids for a construction project

exceed avallable funds as certified by the procurement officer or

the procurement officer's designee, and the low responsive and
responsible bid does not exceed such funds by more than five

(6) percent, the procurement officer or the procurement officer's

designee is authorized, in situations where time or economic

conslderations preclude resolicitation of work of a reduced

scope, to negotiate an adjustment of the bid price, including
changes In the bid requirements, with the low responsive and
responsible bidder, in an attempt to bring the bid within the
amount of avallable funds.
3. Competitive Bidding - Construction Maintenance. Competitive bids for

construction maintenance on abandoned coal mine reclamation sites will

be solicited by mail, FAX or through the Internet and a firm-fixed-price

contract (lump sum or unit price) will be awarded {o the responsible .

bidder whose bid, conforming with all the material terms and conditions

of the invitation for bids, is lowest in price.
a. A complete and realistic specification or purchase description will be

N i o

available.
b. Three or more responsible suppliers must be willing and able to

compete effectively for the Commission’s business.

c. The procurement lends itself to a firm fixed or fixed unit price
contract, and selection of the successful bidder can appropriately be
made principally on the basis of price.

d. Ata minimum, five (5) days prior to the date set to recelive bids, bids
will be solicited from an adequate number of known suppliers or
firms. This solicitation will be in written form and provided to |

;
¥
b

112 :

prospective bidders.
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. All bidders must be licensed for the highest amount of their bids as
provided by Section 43-07-05 of the North Dakota Century Code.

f. The right of the Commission personnel to reject any and all bids is
reserved.

g. The Inadvertent Commission failure to meet all procurement policy
requirements will not invalidate lefting.

h, Contract award, based on the lowest responsive bid, may be made
by Commission personnel or through formal Commission action.

I, Provisions of this section do not apply to abandoned mine land
emergencies,

4, Competitive Negotiation. In competitive negotiation, qualification
statements or proposals are requested from a number of sources and
the request Is publicized. Negotiaticns may be conducted with sources
submitting statements or propesals. Elther a fixed price or cost
reimbursable not-to-exceed contract will be awarded. Under some

o circumstances, competitive negotiation may be required. Under other
J circumstances, competitive negotiation is discretionary and may be used
if conditions are not appropriate for the use of formal advertising or small ;»

———

purchase.

a. When purchasing architect, engineering, or land surveylng, research
or professional services, the Commission will follow the competitive
negotiation procedures specified in Chapler 54-44.7, N.D.C.C. The
Commission may use the procedures described in Chapter 54-44.7,
N.D.C.C., to procure other professional services including lawyers,
accountants, economists, and real estate appraisers. When using
the procedures described in Chapter 54.44.7, N.D.C.C., the following
apply:

1) Notice of invitation may be published in newspapers of general
circulation and in trade or professional publications of general
circulation calculated to reach the type of firms needed.

J Adequate public notice includes mailing of the Invitation to a
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N reasonable number of individuals or firms on a relevant trade or !
| professional list maintalned by the Commission. .
2) The invitation will state the relative importance of evaluation
| criteria used to select and rank the most qualified firms, No
other factors or criteria will be used in tha evaluation.
b. An alternative to the procedures prescribed by Chapter 54-44,7 may
be used to procure services other than architect's, engineer's, and
surveyor's professional services, e.g., lawyers, accountants, and real
estate appralsers,
1) Proposals will be solicited through a request for proposal (RFP).
The request for proposal will state:
a) The relative importance of price and other evaluation |
factors., , ,
b) That the right of the Commission to reject any and all 1
proposals is reserved.
N c) Thatinadvertent Commission failure to meet all procurement
| policy requirements will not invalidate the procurement, .
2) Notice of the need for services will be given by the Commission
through a request for proposal. At minimum, twenty-one (21)
days prior to closing of the request for proposal, proposals will
be solicited from an adequate number of known firms. The
request will be adequately publicized. The public notice of the
request for proposal may be published in newspapers of general
circulation and in trade or professional publications of general
circulation calculated to reach the type of firms needed. If
publication is undertaken, the public notice will be published at
least twenty-one days prior to the clusing of the request for
proposal, At minimum, adequate public notice of the request for
proposal will include the mailing of the request for proposal to &
reasonable number of parties on any applicable bidder list,
3) The invitation should include the following: ' .
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| a) Project title
| . b) Scope of work |
c) Description of professional services required |
d) Submittal of a flat rate or line item price quote
e) Resume of personnel providing the services
f) Documentation of related work experiences
g) Scheduled performance period
h) Rating system used in evaluating proposals
1) Provide at least three client references
j) Conflict of interest disclaimer
4) Proposals will be opened so as to avoid disclosure of contents to
competing offerors during the process of negotiation. A register
of proposals will be prepared and will be open for public
inspection after contract award.
5) Discussions may be conducted with responsible offerors who
’ submit proposals determined to be reasonably susceptible of ;
‘ being selected for award for the purpose of clarification to '
assure full understanding of, and responsiveness to, the
solicitation requirements. Offerors will be accorded fair and
equal {reatment with respect to any opportunity for discussion
and revision of proposals, and such revisions may be permitted
after submissions and prior to award for the purpose of obtaining
best and final offers. In conducting discussions, there will be no
disclosure of information derived from proposals submitied by

competing offerors.
6) Upon recommendation by the procurement officer or the |
procurement officer's Jesignee, award will be made to the
responsible offeror whose proposal is determined by the
Commission to be the most advantageous to the state taking
into consideration price and the evaluation factors set forth in the

‘ request proposal. No other factors or criteria will be used in the i
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evaluation. The coniract file will contain the basis on which the
award is made and contract negotiation minutes.

6. Noncompetitive Negotiation (Sole-Source Procurement)

A sound procurement system should provide for full and open
competition that is both fair and equitable to all potential bidders.
However, there are times when circumstances are such that the desired
action cannot be acconiplished through the lengthy process of
solicitation of bids. Under those unique conditions sole-source
contracting may be warranted.

Sole source procurerrient (noncompetitive negotiation) is a method of
solicitation of a proposal from only one source. When this method of
procurement is proposed, written justification must be presented to the

Commission or the person designated by the Commission for approval.

The following reasons may ie justification for sole-source procurement:

a. The proposed item or service is available only from a single source.

b. The person or organization has the unique product or the special
skills, knowledge, abilities to provide the required services (at the
exclusion of others) and is considered the preeminent deliverer of
that product or service at the time of selection.

c. Emergency or severe time constraints preclude issuing a formal
Request for Proposals.

d. The service is available within the existing structure of state or local
government. The following steps should be followed to secure a
sole-source contract:

1) Draft a writlen justification for sole-source procurement and
present it to the Commission or the designated authority for
approval.

2) If approved, contact the proposed provider and proceed to
negotiate the contract. Minutes of the negotiation session will be
taken and the prepared minutes sent to the other party for
concurrence.
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6. Emergency
An emergency includes, but is not limited to, abandoned coal mine sites.

 Pursuant to an amendment, dated May 25, 1993, to the North Dakota
State Abandoned Mine Land (AML) Reclamation Plan, and Chapter 38-
14,2-03-12, N.D.C.C. and Chapter 69-06.3-01-09, N.D.A.C., the
Commission has the authority to act to address AML emergencies in a
timely fashion.
a.

3) Prepare the contract and present it to the Commission for action.
If approved, execute the contract.

Right-of-Entry documentation will be obtained from the landowner, or

at a minimum, permission will be received from the landowner to

begin the emergency work, and a completed Right-of-Entry form will ;
be obtained when possible. ‘
An OSM Emergency Investigation Report will be completed prior to
beginning work if time permits, and then faxed to OSM. A letter of
eligibility is required to be completed by the Commission Commerce

Counsel.
Attempt to recelve bids from at least two contractors. Interested

contractors will receive a faxed copy of the emergency bid sheet
documents, detailing plans and specifications of the proposed work,
or contractors will be handed the bld documents to be completed on-
site if a pre-bid meeting Is scheduled.

A contractor that Is currently under contract to the PSC may be
utilized, providing they offer a bid that Is considered reasonable by a
PSC Project Manager. Commission personnel have the authority to
reject any and all bids.

An emergency contract will be issued (SFN 19716 Rev. 05-2000) to ;
the contractor selected for emergency reclamation work. 1
The succassful bidder will provide a current North Dakota '
Contractor's license within the classification value of the project, and
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be covered by a liability Insurance policy of no less than $500,000
per person and $1,000,000 per occurrence.

D. Unsolicited Proposal.

1. Geneial. An unsolicited proposal Is a proposal submitted by a potential
supplier which is not solicited by the Commission. The unsolicited
proposal is an effective tool by which unique or innovative methods or
approaches developed outside the Commission can bo made avallable
to the Commission. The offeror who submits an unsolicited proposal
hopes the Commission will enter into a 2ole source contract with the
offeror for further development of the innovative idea contained in the
unsolicited proposal. If the Commission finds an offer sufficiently
innovative, it will not become the subject of a competitive procurerment.

2. Regquired Information,

=
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Introduction. The introduction should identify the general subject
matter of the proposal. It should explain the need for the work,
study, or research. The need should be expressed in terms of past
work or research and the manner in which the offeror believes that
the proposed work study or research will support Commission
activities or functions.

Objectives. The objectivas must be stated as specifically as
possible. The objectives are the foundation ¢ e project and the
basis of all work, study, or research plans. They may be described
as hypotheses to be tested. Objectives or hypotheses may be
changed, but only after a demonstration that the change is
warranted. They must describe the direction of the work, study, or

research to those not technically familiar as well as to those who are,

if the project is contemplated to continue for more than one year, the
proposat should state long-term objectives as well as short-term
objectives. The stated short-term objectives, l.e., those to be
accomplished within one year, should be presented in such a
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manner as o show their relevance in meetiny the long-term goals or
objectives.

The proposal should convince the reader that meeting the projected
objectives is necessary and feasible. That is, the work, study, or
research is needed; and the project objectives are likely to be
accomplished in a reasonable time at a reasonable cost.

The short-term objectives should be natural and discrete elements o

-

the long-term objectives.
Both long-term and short-term objectives should include statements

of the nature and extent of the anticipated results.

Work, Study, or Research Plan. The work, study, or research plan

should include statements regarding: methodology, a work

schedule, and reports.

1) Methodology. The statement of project mathodology should
explain how the objectives will be met or how hypotheses will be
tested. The statement should specify a work plan or study or
research design that describes the data to be collected and the
methods to be used in collacting and analyzing the data. All
elements of the methodology statement should be shown to be
relevant in meeting the stated objectives or testing the stated
hypotheses.

2) Schedule. The schedule should be a statement that explains
when each natural element (e.g. test, procedure, method, or
other associated task) of the proposed methodology will start
and finish. The schedule should indicate the time to be
allocated for named individuals and institutions to accomplish
defined tasks.

3) Reports. The proposal should state when reports will be
delivered to the Commission. The proposal should also state
what the reports will cover. All reports should be written In a
form acceptable to the relevant professional or scientific
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comrunity and the Commission. Each final report should stand

alone as a flnished product which meets the stated objectives of

the proposal.
Personnel and Management. All pr:ject staff, including the principal
investigator, should be identified, their relevant qualifications
described, and vitae attached. The skills and experience
appropriate o the proposal should be stated. The project
responsibilities of all staff should be stated.
Related Experience. Proposals should include a brief description of
previous experience relevant to the proposed project, including the
identification of specific projects undertaken and completed and a
bibliography of relevant resulting publications.
Facilities and Equipment. A description of physical facllities and
relevant, available project equipment to be used should be included.
Other Work. The proposal should include a projection of otlier
foreseeable workload for the period of the proposed work.
Budget. The proposal must include a budget. The budgetis a
representation of the project expressed in dollars of estimated
expenses. At minimum, where federal grant funds are involved, the
budget must be submitted in a form that meets the standards of the
federal grantor agency. The budgeted amounts must ha realistic
and well justified. Cost estimates must be in sufficient detail to
enable the Commission to conduct an evaluation, Unless self-
explanatory, the proposer should submit a separate explanation of
how budget items were estimated. The budget must correspond to
the proposer's narrative materials.
Contract Detalls. The proposer should set forth the type of contract
anticipated and the period the proposal is available for Commission
acceplance. Clear statements should be included regarding the
proposed duration of the effort together with any statements
regarding cost sharing.
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TN 3. Commission Review and Evaluation
‘ - a. Timely Proposal Submission. Unsolicited proposals should be
submitted sufficiently in advance of the time work Is to start.

b. Sufficiency Review. After recelving an unsolicited proposal, the
Commisslon Executive Secretary and designated procurement
officer or the procurement officer's designee will expeditiously review
the proposal to see if it contains sufficient information to enable a
meaningful evaluation. If the unsolicited proposal meets this
criterion, it may be evaluated in detail.

¢. Detailed Evaluation, For detalled evaluation the proposal will be
circulated among and evaluated by Commission personnel and if
necessary others. In the circulation process, a cover memorandum
will be attached to the proposal clearly identifying it as unsolicited.
This identification is to insure that a private, i.e. non-governmental
proposal is treated as proprietary and unique to the proposer. The

3 purpose of the evaluation is to identify whether the proposal in fact |

containg unique or innovative ideas or concepts which have not
independently been conceived by the Commission or other
government agencies. Additionally, the potential contribution to the
Commission's function will be evaluated together with the
capabillities and quaiiﬂcations of the potential contractor.

4. Proposed Procurement Action Review. If after the detalled evaluation, a
favorable finding is issued by the relevant designated procurement
officer, the Commission Executive Secretary and designated
procurement officer or the procurement officer’s designee in consultation
with the Commission will discuss and determine in written memorandum

form if:
a. Funds are avallable;
b. The purchase must be processed by the Office of Management and

Budget;
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N ¢. The purchase may be avoided because it is unnecessary or

i 5. Method of Procurement. If in addition to recelving a favorable detailed
evaluation the unsolicited proposal passes the proposed procurement .

/ b4
'/ .

duplicative; .
d. The substance of the proposal is available to the Commission from

another source without restriction;

e. The proposal closely resembles a pending competitive solicitation or
Is otherwise not sufficiently unique to justify acceptance;

f. The purchase should be broken out to obtain a more economical

purchase;
g. Alease versus a purchase or hourly rate versus fixed fee would be

most economical;

h. Greater economy and efficiency would be fostered by entering into
state cooperative agreements with other state agencies for
procurements or use of common goods and services;

i, There are compelling reasons for non-competitive procurement; and

J. North Dakota law sets purchase procedures.

B NSO

action review, the Commission may direct the relevant procurement
officer or the procurement officer's designee to conduct a negotiated
non-competitive procurement.

6. Limited Commission Use of Data. Restrictive statements inserted by the
private or non-governmental proposer that restrict the Commission’s use
of the submitted data to evaluation of the unsolicited proposal wiil be
heeded. Even when the Commission receives an unsolicited proposal
which does not contain such restrictive statements, if the Commission
determines that detailed evaluation by personnel outside of state
government Is required, the Commission will obtain written permission
from the prospective private or non-governmental contractor prior to
release of the proposal for evaluation. When an unsolicited proposal is
submitted to a non-governmental evaluator, the Commission will secure

{‘.
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TN a written agreement from the evaluator not to disclose the information

' o contained in the proposal.

E. Procurement Officer.
1. Designation. The procurement officer or the procurement officer’s

designee will be designated by motion of the Commission. Ordinarily,

the procurement officer o1 the procurement officer's designee for a

project may be the Commission division director of the division most

closely connected with the project goals.
2. Duties. The procurement officer or the procurement officer's designee
will:

a. Administer Commission procurement policy.

b. Cooperate with the Commission Executive Secretary and the Office
of Management and Budget to ensure orderly procurement of goods
and services.

. c. With the approval of the Commission, appoint, when necessary, a
\ ‘ sufficient number of evaluation committee members from
V Commission staff and other state agersies.

d. Establish and maintain programs for inspection, testing and
acceptance of supplies, services, and construction.

e. Make written evaluation committee and other reports to the
Commission recommending award.

f. After Commission approval, send a notification of Commission
procurement decisions to all interested persons.

3. Powers. In addition to other powers prescribed, the procurement officer
or the procurement officer's designee will have the power to:

a. Adopt operational procedures consistent with Commission
procurement policy and sound procurement practices on such
matters including but not limited to bid or proposal solicitation,
evaluation, and contract negotiation, award, administration, and

enforcement; and
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N b. Designate a project manager from within the Commission. If none s
designated, the procurement officer or the procurement officer's .
designee may also be the project manager. |
F. Executive Secretary.

1. The Commission Executive Secretary will supervise Commission
procurement officers or the procurement officer's designees and
cooperate with the Office of Management and Budget to establish and
maintain Commission procurement in compliance with Commission
policy and state law.

2. 'The Abandoned Mine Lands Division procurement officer or the
procurement officer's designee may maintain bidder lists, The lists may i
be used as a baslis for making future solicitations. A maliling list need not
be limited to the firms on a bidder list and a malling list need not include :
all firms on the bidder list. The procurement officer or the procurement f
officer's designee, may adopt procedures on bidder list use and bidder |

S removal or suspension from bidder lists. |
"""""" | G. Evaluation Committee. .

1. The procurement officer or the procurement officer's designee may
establish, with Commission approval, a formal selection committee to
evaluate proposals received for consultant and other professional
services. The committee should contain broad-based representation
with a variety of skills needed to perform proposal evaluation.

2. The committee will recommend the most economical proposal expected
to meet the state's needs. The evaluators will exercise impartial
judgment in evaluating the relative merits of each proposal. When
appropriate, legal counsel should be involved to assist in making the
final recommendation.

H. Notice and Appeal.

1. Those participating in a small purchase, competitive sealed bid, or

competitive negotiation wm receive by mail notice of the Commisslon's
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TN intent to award or notice of the Commisslon's selection and ranking of
‘ - firms. The notice will state: |
a. The interested person has the right to appeal the Commission's
decision for cause,
b. The right must be exercised within a specified time;
¢. The right must be exercised in writing; and

d. The reasons for appeal must be stated.
2. |fthere is an appeal a formal hearing will be scheduled and Interested
parties notifled as the Commission deems just and reasonable.

l. Project Manager.
1. The key person in the state-contractor relationship is the state's project

manager. This individual will control and monitor the contractor's |

activities and provide the proper level of leadership and coordination

which will satisfy the Commission's obligations under the contract and

which will be conducive to a healthy business relationship.,

2. Since a professional service contract may contain only a limited 5

J description of the overall scope of the project of service to be performed

by the contractor, the project manager must be able to distinguish

between specific provisions in the contract and that which he desires

from a professional point of view.

3. The project manager does not have unilateral authority to change the
scope of work or specification under a contract. Should circumstances
arise where the project manager deems immediate changes,
suspensions or delays are necessary or prudent, the Commission
Executive Secretary and the procurement officer or the procurement
officer's designee will be notified. The project manager wili write detailed
contemporaneous memoranda regarding the change, suspension or
delay, and report to the full Commission at the earliest opportunity. A
change, suspension, or delay will not take effect without formal !

A Commission action-unless the Commission has otherwise formally

, _ authorized the project manager to effect changes, suspension, or delays.
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T 4, Among the many responsibilities assigned by the procurement officer or
the procurement officer’s designee to the project manager, the following .
tasks should be given serious consideration:
; a. The project manager should initiate a contract review with the
; contractor's team leader and prime assistants, This conference
should include a detailed examination of the contract documents,
project time schedules, and the establishment of procedures for
: submission of contract progress reports. Required interviews with
| Commission staff should be scheduled through the project manager
| to minimize disruption of the Commission operation.

b. The project manager should require frequent and periodic
conferences with the contractor and staff, even though the quality
and performance of the contractor has been excellent. Such
conferences should be divided into two parts. The first part should
address past performance and the second should address the future

(3 activities of the contractor. Matters of substance should be fully
‘ documented.

¢. The project manager must recognize that indecision and
procrastination will be two major problems in working with a
professional service contractor. Time is money to a consuitant, and
he is prepared to demand payment for downtime and delays if the
fault lles with the agency regardless of the contractual stipulations
related to price. The project manager must comprehend that time
does not normally cure or solve technical problems and may very
well compound them beyond repair; timely decisions are crucial to
the success of the project.

d. The project manager must establish himself as a leader in the state-
contractor relationship. Experienice has shown that where a vacuum
exists in state leadership, professional service contractors tend to
move forward and fill the void in order to complete and deliver the
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- end products. Consequently, quality control may not be maintained

o i acceptances of deliverables must be maintained and accessible to the

i

in the process. _
While input from varlous levels of stata management is necessary to
insure acceptability of the end product, certain limitations must be noted.
In order for the professional service contractor to accomplish his tasks,
the various opinions, needs, and desires of state management must be
polarized Into one unit or else he Is faced with changing directions with
each level of management and individual. The state must be of one
voice. This single voice must be the contract document with the project
manager as its spokesman.
The project manager should establish and internal accounting system for
the contractor's invoices and supporting documeniation and
correspondence. This system is necessary if the contiact is based upon a
not-to-exceed price or contains any variables which may affect payment,
A clear, precise audit trail of all activities related to payment of funds and

contract officer at all times.
J. The Commission
The Commission will make the final determir.ation of award based on
recommendation of the procurement officer.
K. Contract Officer
1. The procurement officer or the procurement officer's designee insures
that terms of the contract are met. The procurement officer or the
procurement officer's designee will:
a. Insure that all laws, executive orders, clearances, and approvals are
met and that sufficient funds are available;
b. Insure that contractors receive impartial, fair, and equitable

treatment.
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V. BONDS
A. Bid Security .

1. Bid security is required for all compatitive sealed bidding for construction
contracts when the procurement officer exceeds $100,000. Bid security
must be either a bond provided by a security company authorized to do
business In this state, a certified check, or a cashier's check. This does
not prevent the requirement of bid securities on construction contracts
under $100,000 when the circumstances warrant.
2. Bid security will be in an amount equal to at least five (6) percent of the
amount of the bid.
3. When the invitation for bids requires security, noncompliance requires
that the bid be rejected. |
4, After the bids are opened, they will be irrevocable for the period f
specified in the invitation for bids, except as provided in competitive |
sealed bidding. If a bidder is permitted to withdraw its bid before award,

§ no action will be taken against the bidder or the bid security. .

B. Contract Performance and Payment Bonds.

1. When a construction contract is awarded, the following bonds or security
will be delivered to the Commission and will become binding on the
parties upon execution of the contract: ‘

a. A performance bond satisfactory to the Commission, executed by a
surety company authorized to do business in this state in an amount
equal to 100 percent of the price specified in the contract; and

b. A payment bond satisfactory to the Commission, executed by a
surety company authorized to do business in this state and by the
U.S. Treasury Department, for the protection of all persons supplying
labor and material to the contractor or its subcontractors for the
performance of the work provided for in the contract. The bond will
be in an amount equal to 100 percent of the price specified in the

o P A e A v e
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Every person who has furnished labor or material to the contractor or its

subcontractors for the work provided In the contract, for which a payment

bond is furnished under this section and who has not been pald in full
therefore before the expiration of a perlod of 90 days after the day on
which the last of the labor was done or performed by such person or
material was furnished or supplied by such person for which such claim
is made, will have the right to sue on the payment bond for ihie amount,
or the balance thereof, unpald at the time of institution of such suit and
to prosecute said action for the sum or sums justly due such person:;
provided, however, that any person having a direct contractual
relationship with a subcontractor of the contractor, but no contractor
furnishing said payment bond, will have a right of action upon the
payment bond upon giving written notice to the contractor within 90 days
from the date on which such person did or performed the last of the
labor or furnished or supplied the last of the material upon which such
claim Is made, stating with substantial accuracy the amount ctaimed and
the name of the party lo whom the material was furnished or supplied or
for whom the labor was done or performed. Such notice will be
personally served or served by maliling the same by registered or
certified mail, postage prepaid, in an envelope addressed to the
contraclor at any place the contractor maintains an office or conducts its
business.

Every suit instituted upon a payment bond will be brought in a North
Dakota court, but no suit will be commenced after the expiration of one
year after the day on which the last of the labor was performed or
material was supplied by the person bringing suit. The obligee named in
the bond need not be joined as a party in any such suit.

C. Bond Forms and Coples

1.
2.

archival microfilm,

being f1iimed

N

The Commission will supply the form of the bonds required.
Any person may request and obtain from the Comimission a certifled
copy of a bond upon payment of the cost of reproduction of the hond
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and postage, if any. A certified copy of a bond will be prima facie
evidence of the contents, execution and delivery of the original.

CONTRACT PRICING
The cost plus, a percentage of cost and percentage of construction cast method

of contracting, will not be used, The procurement officer or the procurement
officer's designee will perform some form of cost or price analysis in connection
with every procurement action including contract modifications. Costs or prices
based on estimated costs for contracts under grants will be allowed only to the
extent that costs incurred or cost estimates included in negotiated prices are

consistent with federal cost principles.

PROCUREMENT RECORDS
The procurement officer or the procurement officer’s designee will maintain

records sufficient to detail the significant history of a procuremeit. These
records will include information on: rationale for the method of procurement,
selection of contract type, contractor selection or rejection, and basis for the cost

or price.
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SECTION 2
CONTRACT PROCEDURES
TABLE OF CONTENTS
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21. Contractor Reports
B. Construction Contracts (See "Standard Specifications For AML Reclamation
Projects")
1. Labor Standards
2. Differing Site Conditions
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1. Warranty 29
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IV. CONTRACT ADMINISTRATION 31
V. CONTRACTOR CLAIMS 31
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B. Statement of the Claim 31

|

| VI. APPENDIX

g ~ “ A. Sample Close-Out Letter to Contractor

‘ B. Sample Contract Transmittal Letter |
C. Sample Detalled Budget Sheet for Cost Reimbursable Contracts

| D. Check List for Negotiating Contracts

E. Public Service Commission Contract Numbering System
F. Conflict of Interest Disclaimer
G. Checklist for Work Statement (Specific Provisions) Contracts and Requests

for Proposals
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; O NORTH DAKOTA
‘ PUBLIC SERVICE COMMISSION
CONTRACTPROCEDURES
Adopted January 12, 1981
5th Revision June 1995

{ PSC EMPLOYEE AND PUBLIC CONTRACTOR CODE OF CONDUCT
A. General Rule

No Commilssioner, Commission employee, or agent will participate in
sefection, or In the award or administration of a contract if a conflict of

interest, real or apparent, would be involved. A conflict would arise when the
Commissioner, the employee, or agent; any member of his immediate family;
his partner; or an organization which employs or Is about to employ the
| Commissioner, Commission employee, his immediate family member, or

o partner has financial or other interest the firm selected for award.

‘ B. Gifts
Commission contractors and subcontractors and their employees or agents
will not directly or indirectly offer nor will Commissioners or employues
directly or indirectly accept or solicit any gift, gratuity, entertainment, favor,
loan or any other thing of monetary value which might reasonably be
interpreted as intended to secure a contract or favorable treatment in award,

amendment, or administration of a contract.

During an audit or inspection, Commissioners, employees or agents will
neither solicit nor accept gratuities, food, favors or anything of monetary
value from a bidder, contractor, or party to a subagreement,

No political contribution may be offered, solicited or accepted for the purpose
of affecting the award, amendment or administration of a contract.

in CHECK LIST FOR NEGOTIATING CONTRACTS
1. 1s there a clear and accurate description (in unambiguous terms) of the

J services to be performed?
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T 2. When will the work begin? When will it be completed? The dates

b.‘w
’
Pl

should be specified in the contract.

3. Will periodic progress reports be submitted (weekly, monthly, quarterly)?

4, What are the deliverables (written reports, statistical tables, oral
testimony, etc)? Draft form or final?

5. Who has ownership of the materials produced or purchased under the
contract?

6. Is there a cost/price analysis to determine If the cost is fair and
reasonable?

7. What is the method of compensation (cash advance,” fixed fee, unit
price, cost reimbursable)?

8. What expenses other than compensation for services will be allowed?
9. WIll the contractor be allowed to contract out (sub-contract) part of the
work? If so, identify options 1 through 8 of this Section that will be

allowable under sub-contracts.

. STANDARD CONTRACT PROVISIONS . |
Reference: N.D.C.C. 43-07-01 !

A. All Contracts.

1. Remedies. Except as otherwise provided In this contract, all claims,
counterclaims, disputes and other matters in question between the
Commission and the contractor arising out of or relating to this
agreement will be decided by arbitration if the parties hereto mutually
agree, or in a cuurt of competent jurisdiction within North Dakota.

2. Termination For Default; Damages For Delay; Time Extensions.

a. If the contractor refuses or fails to prosecute the work, or any
separable part with diligence to insure its completion within the time
specified in the contract, or any extension of time, or falls to
complete the work within that time, the Commission may, by written
notice to the contractor, terminate his right to proceed with the work
or that part of the work that has been delayed. In that event, the
Commission may take over and prosecute the work to completion, ‘
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by contract or otherwise, and In completing the work may take
possession of and use necessary materials, appliances and plant as
may be on the work site. Whether or not the contractors right to
proceed with the work Is terminated, he and his sureties will be liable
for any damage to the Commission resulting from his refusal or
failure to complete the work within the specified time.

If fixed and agreed liquidated damages are provided in the contract
and if the Commission terminates the contractor's right to proceed,
the resulting damage will consist of the liquidated damages. The
resulting damages will be the liquidated damages for the reasonable
time required for final completion of the work together with any
increased costs incurred by the Commission in completing the work.
If fixed and agreed liquidated damages are provided in the contract
and if the Commission does not terminate the contractor's right to
proceed, the resulting damage will consist of liquidated damages

until the work is completed or accepted.

The contractors right to proceed will not be terminated nor the

contractor charged with resulting damage |f:

1) The delay in the completion of the work arises from causes other
than normal weather beyond the control and without the fault or
negligence of the contractor, including acts of God, acts ofa
public enemy, acts of the Commission in either its sovereign or
contractual capacity, acts of another contractor in the
performance of a contract with the Commission, fires, floods,
epidemics, quarantine restrictions, strikes, freight embargoes,
unusually severe weather, or delays of subcontractors or
suppliers arising from causes other than normal weather beyond

the control and without the fault or negligence of both the
contractor and such subcontractors or suppliers, and

2) The contractor, within 10 days from the beglnning of the delay
(unless the Commission grants additionsl time before the date of
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S final payment under the contract), will notify the Commission in
writing of the causes of delay. The Commission will ascertain .
, the facts and the extent of delay and extend the time for
completing the work when in its judgment, the findings of fact
justify an extension, and its findings of fact will be final and
conclusive on the partles, subject only to appeal as provided in
the "Remedies” clause of this contract.
i | e. If, after notice of termination of the contractor's right to proceed
under the provisions of this clause, the Commission deterrmines that
the contractor was not in default under the provisions of this clause,
or that the delay was excusable under the provisions of this clause,
the rights and obligations of the parties will, if the contract contains a
clause providing for termination for convenience of theiCommlssion.
be the same as if the notice of termination had been issued under
the termination for convenience clause. If, in the foregoing
/\ circumstances, this contract does not contaln a clause providing for |
- termination for convenience of the Commission, the contract will be .
equltably adjusted to compensate for the termination and the
contract modified accordingly; fallure to agree to adjustment will be
subject to the "Remedies” clause of this contract.
f. The rights and remedies of the Commission provided in this clause
are In addition to any other rights and remedies provided by law or
under this contract.
g. As used in paragraph d, subparagraph 1 of this clause, the term
"subcontractors or suppliers” means subcontractors or suppliers at

any tler.
3. Termination for Convenience.
a. The performance of work under this contract may be terminated by
the Commission by this clause in whole, or in part, whenever the

|

o Commission determines that termination Is in the best interest of the L
\) | state. Termination will be effected by delivery to the contractor of a ' *
|

fe
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A notice of termination specifying the extent performance of work
‘ under the contract is terminated, and the date upon which such
termination becomes effective. |
b. After receipt of a notice of termination, and except as otherwise
directed by the Commission, the contractor will:

1) Stop work under the contract on the date and to the extent
specified In the notice of termination;

2) Place no further orders or subcontracts for materials, services or
facilities except as may be necessary for completion of that
portion of the work under the contract not terminated;

3) Terminate all orders and subcontracts to the extent they relate to
the performance of work terminated by the notice of termination;

4) Assign to the Commission, in the manner, at the times, and to
the extent directed by the Commission, all of the right, title and
interest of the contractor under the orders and subcontracts so

| J terminated, in which case the Commission will have the right, in

its discretion, to settle or pay any or all claims arising out of the
termination of orders and subcontracts;

5) Settle all outstanding liabilities and all claims arising out of
termination of orders and subcontracts, with the approval or
ratification of the Commission to the extent it may require, which
approval or ratification will be final for all the purposes of this
clause;

6) Transfer title to the Commission, and deliver in the manner, at
the times, and to the extent directed by the Commission:

a) The fabricated or unfabricated parts, work In process,
completed work, supplies, and other material produced as a
part of, or acquired in connection with the performance of,
the work terminated; and

] SE e e S et Y TR bt A R
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been completed, would have been required to be furnished
to the Commission, .
7) Use his best efforts to sell, in the manner, at the times, to the
extent and at the price or prices directed or authorized by the
Commission, any property of the types referred to in
subparagraph 6 above provided, however, that the contractor: ;
a) WIll not be required to extend credit to any purchaser; and i
b) May acquire any such property under tha conditions ’
~ prescribed and at a price or prices approved by the |
Commission; and provided further that the proceeds of any E
such transfer of disposition will be applied in reduction of !
any payments to be made by the Commission to the |
contractor under this contract or will otherwise be credited to
the price or cost of the work covered by this contract or paid
in such other manner as the Commission may direct;
8) Complete performance of the work not terminated by the notice
of termination; and .
9) Take action as may be necessary, or as the Commission may
direct, for the protection and preservatlon of the property related
to this coniract which is in the possession of the contractor and
in which the Commission has or may acquire an interest.
c. After recelpt of a notice of termination, the contractor will submit to
the Commiission his termination claim, in the form and with the
certification prescribed by the Commission. Such claim will be
submitted promptly but in no event later than one year from the
effective date of termination, unless a written extension Is granted by
the Commission upon written request of the contractor made within
the one-year period. However, If the Commission determines that
the facts justify, it may receive and act upon any termination claim
within the time allowed, the Commission may determine, on the
basis of information available to it, the amount due the contractor by .

¢ Bele 4" rmmarsa ke e o

2-6

‘‘‘‘‘‘‘

Information Systems for microfiiming end
"3&?«“‘1’«"‘:». American mieml stendards Inet{tute

f records delive
The micrographic imeges on this film are accurate reproduct fons o
than this Notice, 1t is cue to the quelity of the

: : Ler course of business, The photographic process mests ot
m’:s:'iz‘.f-ﬁamfmmm. NOTICE: 1f the filmed fmage above {3 less legible

document being #1imed.
" Kalo
4 ¥ Oate

Operator’s Signature



[

The micrographic imeges on this

were f1imed-in the regular courss of

#1lm are accurate reproduc

reason of the termination and will then pay to the contractor the

amount determined.

Subject to the provisions of paragraph ¢ of this clause, the contractor

and the Commission may agree upon the whole or any part of the

amcunt to be pald to the contractor by reason of the total or partial

termination of work under this clause, which amount may include a

reasonable allowance for profit on work done; provided that the

agreed amount, exclusive of settlement costs, will not exceed the
total contract price as reduced by the amount of payments otherwise
made and as further reduced by the contract price of work not
terminated. The contract will be amended accordingly, and the
contractor will be paid the agreed amount. Nothing in paragraph e of
this clause, prescribing the amount to be paid to the contractor and
the Commisslon to agree upon the whole amount to be paid to the
contractor by reason of the termination of work under this clause, will
be deemed {o limit, restrict or otherwise determine or affect the
amount which may be agreed upon to be paid to the contractor
under this paragraph.

In the event of the fallure of the contractor and the Commission to

agree as provided in paragraph d upon the whole amount to be paid

to the contractor by reasan of the termination of work under this
clau~e, the Commission will determine, on the basis of information
avallable to it, the amount due to the contractor by reason of the
termination and will pay to the contractor the amounts determined as
follows:

1) With respect to all contract work performed prior to the effective
date of the notice of termination, the tolal (without duplication of
any items) of:

a) The cost of the work:
b) The cost of setlling and paying claims arising out of the
termination of work under subcontracts or orders as
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™ provided in paragraph b subparagraph 6 of this clause,

exclusive of the amounts paid or payable on account of .
supplies or materials delivered or services furnished by the
subcontractor prior to the effective date of the notice of
termination of work under this contract, which amounts will
be Included in the cost on account of which payment is
made under this subparagraph, part a above; and
¢) A sum, as profit on part a above, determined by the
Commission to be fair and reasonable; provided, however,
that if it appears that the contractor would have sustained a

loss on the entira contract had it been completed, no profit
will be included or allowed under this part c and an i
appropriate adjustmeht will be made reducing the amount of |
the settlement to reflect the indicated rate of loss; and |
2) The reasonable cost of the preservation and protection of

property incurred under paragraph b subparagraph 9 and any

other reasonable cost Incidental to termination of work under this .

contract, including expense incidental to the determination of the

amount due to the contractor as the result of the termination of

work under this contract.

The total sum to be paid to the cc ntractor under subparagraph 1

above will not exceed the tctal contract price as reduced by the

amount of payments otherwise made and as further reduced by

the contract price of work not terminated. Except for normal

spoilage, and except to the text that the Commission will have

otherwise expressly assumed the risk of loss, there will be

excluded from the amounts payable to the contractor under

subparagraph 1 above, the fair value, as determined by the

A s

Commission of property which is destroyed, lost, stolen or
. damaged so as to become undeliverable to the Commission or
/i') to a buyer pursuant to paragraph b, subparagraph 7. .
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The contractor will have the right to dispute under the "Remedies”
clause of this contract any determination made by the Commission
undcr paragraph ¢ or @ above, except that, if the contractor has
falled to submit his claim within the time provided in paragraph c
above and has falled to request extension of that time, he will have
no right of appeal. in any case where the Commission has made a
determination of the amount due under paragraph c or e above, the
Commission will pay to the contractor the following:

1) If there is no right of appeal under the contract or if timely appeal
has ot been taken, the amount so determined by the
Commission; or

2) If a "Remedies" proceeding Is initizted, the amount finally
determined in the "Remedies proceeding.

In arriving at the amount due the contractor under this clause, there

will be deducted:

1) Al advance or other payments made to the contractor,
applicable to the terminated portion of this contract;

2) Any claim which the Commission may have against the
contractor in connection with this contract; and

3) The agreed price for, or the proceeds of sale of, any materials,
supply or other things kept by the contractor or sold, under the
provisions of this clause, and not otherwise recovered by or
credited to the Commission.

if the termination is partial, prior to the setttement of the terminated

portion of this contract, the contractor may flle with the Commission

a request in writing for an equitable adjustment of the price specified

in the contract on the continued portion of the contract (the portion

not terminated by the notice of termination), and equitable
adjustment as may be agreed upon will be made in the price;
however, nothing will fimit the right of the Commission and the
contractor to agree upon the amount to be paid to the contractor for

‘The micrographic imeges on this f1lm are sccurate reproductions of records delivered to Modern Informstion Systems for microf!inmf
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the completion of the continued portion of the contract when the |
contract does .7t contain an established contract price for the . |
continued portion.

4. Termination for Lack of Funding or Authority. The Commission may
terminate this contract effective upon delivery of written notice to the
contractor, or on any later date stated in the notice, under any of the
following conditions:

a. If funding from federal, state or other sources is not obtained and
continued at levels sufficient to allow for purchase of the services or
supplles in the indicated quantities or term. The contract may be
modified by agreement of the parties in writing to accommodate a
reduction in funds.

b. If federal or state laws or rules are modified or interpreted in such a
way that the services are no longer allowable or appropriate for
purchase under this contract or are no longer eligible for the funding
proposed for payments authorized by this contract.

c. |f anylicense, permit or certificate required by law or rule, or by the
terms of this contract, Is for any reason denled, revoked, suspended
or not renewed.

Any termination of this contract under this subsection shalt be without

prejudice to any obligations or.liabilities of either party already accrued

prior to termination

5. Labor Standards. In any contract awarded In excess of $10,000 and in
any subcontract awarded in excess of $10,000, the contractor and its
subcontractors agree to comply with Exacutive Order 11246 entitled
"Equal Employment Opportunity,” as amended by Executive Order
11375, and as supplemented in Department of Labor regulations (41 ‘
CFR Part 60).
6. Audit; Access to Records. {
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ST types of prime contracts, the contractor agrees to Include

~ _ $10,000 and all tier subcontracts in excess of $10,000 and to make

f U contractor.
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a. The contractor will maintain books, records, documents and other
evidence directly pertinent to performance of work under this
contract in accordance with generally accepted accounting principles
and practices consistently applied, The federal grantor agency, the
Comptroller Generci of the United States, the United States
Department of Labor, and the Commission or any of their authorized
representatives will have access to books, records, documents and
other evidence for the purpose of Inspection, audit and copying. The
contractor will provide reasonable facilities and asslistance for

access and inspection.
b. If this contract is a formally advertised, competitively awarded, fixed

price contract, the contractor agrees to make paragraphs a through f
of this clause applicable to all negotiated change orders and contract
amendments affecting the contract price. In the case of all other

N2 SPOSRGEE. OReN .

paragraphs a through f of this clause in all its contracts in excess of

paragraphs a through f uf this clause applicable to all change orders !
under the contract directly related to project performance.

c. Audits conducted under this provision will be in accordance with
generally accepted auditing standards and established procedures
and guidelines of the reviewing or auditing agency(ies).

d. The contractor agrees to the disclosure of all information and reports
resulting from cocess to records under paragraphs a and b above, to
any of the agencles referred to In paragraph a above, provided that
the contractor is afforded the opportunity for an audit exit conference
and an opportunity to comment and submit any supporting
documentation on the pertinent portions of the draft audit report and
that the final federal grantor agericy or Commission audit report will
include written comments of reasonable fength, If any, of the
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e. Records under paragraphs a and b above will be maintained and
made avallable during performance on work under this contract and .
until three years from the date of final payment for the project. In
addition, those records which relate to any dispute appeal under
federal grant agreement, or litigation, or the settiement of claims
arising out of such performance, or costs or items to which an audit
exception has been taken, will be maintained and made available
until three years after the date of resolution of the appeal, litigation,
claim or exception. =«

f. The right of access conferred by this clause will generally be
exercised (with respect to financial records) under the following:

1) Negotiated prime contracts,

2) Negotiated change orders or contract amendments in excess of
$10,000 affecting the price of any formally advertised,
competitively awarded, fixed price contract,and

3) Subcontracts or purchase orders under any contract other than a
formally advertised, competitively awarded, fixed price contract. .
However, this right of access will generally not be exercised with
respect to a prime contract, subcontract, or purchase order
awarded after effective price competition. However, the right of
access may be exercised under any contract or subcontract:

a) With respect to records pertaining directly to contract
performance, including any financial records of the
contractor;

b) if there is any indication that fraud, gross abuse, or corrupt
practices may be involved; or

c) If the contract Is terminated for default or for convenience.

Covenant Against Contingent Fees. The contractor warrants that no

person or selling agency has been employed or retained to solicit or

secure this contract upon an agreement or understanding for

Commission, percentage, brokerage, or contingent fee excepting bona .
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fide employees or bona fide established commercial or selling agencies
maintained by the contractor for the purpose of securing business, For
breach or violation of this warranty, the Commission will have the right to
annul this contract without llabllity or in its discretion to deduct from the
contract price or consideration, or otherwise recover, the full amount of
the Commission, percentage, brokerage or contingent fee,

Copyrights and Rights In Data. The contractor agrees that any plans,
drawings, designs, specifications, computer programs (which are
substantially paid for with federal grant or state funds), technical reports,
operation manuals and other work submitted with a proposal or grant
application or which are specified to be delivered under this contract or
which are developed or produced and paid for under this contract
(referred to in this clause as "subject data”) are subject to the rights of
the Commission to use, duplicate and disclose the subject data, in whole
or in part, in any manner for any purpose whatsoever, and have others
do so. If the material is copyrightable, the contractor may copyright the
material, subject to the rights in the government but the Commission and
the federal government reserve a royalty-free, non-exclusive and
irrevocable license to reproduce,. publish and use the materials, in whole
o in part, and to authorize others to do so. The contractor will include
provisions appropriate to effectuate the purposes of this condition in all
subcontracts expected to produce copyrightable "subject data.”
Prohibition Against Listed Violating Facilities. (Applicable only to
contracts and subcontracts in excess of $100,000) The contractor
agrees to comply with all applicable standards, orders, or requirements
lssued under Section 306 of the Clean Air Act (42 U.S.C. 1857(h)y,
Section 508 of the Clean Water Act (33 U.S.C. 1368), Executive Order
11738 and Environmental Protection Agency regulations (40 CFR Part
15), which prohibit the use under non exempt federal contracts, grants or
loans of facilities included on the EPA list of Violating Facilities. This
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provision requires reporting violations to the federal grantor agency and
to the U.S.E.P.A. Assistant Administrator for Enforcement (EN-329), .
10. Policies Relating to Energy Efficiency. The contractor agrees to follow
mandatory standards and policies related to energy efficlency contained
in the state energy conservation plan issued in compliance with the
Energy Policy and Conservation Act (Pub. L. 9401183).
11. Changes.
a. The Commission may, at any time, without notice to the sureties, by
written order designated or indicated to be a change order, make
any changes In the work within the general scope of the contract,
including changes:
1) In the specifications (including drawings and designs);
2) In the method or manner of performance of the work;
3) In the Commission furnished faclilities, equipment, materials,
services or site; or
4) Director acceleration in the performance of the work. '
b. Any other written order or an oral order (which in terms as used in .
this paragraph b will include direction, Instruction, interpretation or
determination) from the Commission which causes any change, will
be treated as a change order under this clause, provided that the
contractor gives the Commission written notice stating the date,
circumstances and source of the order and that the contractor
regards the order as a change order.
¢c. Except as provided under the "Changes"” clause, no order, statement
or conduct of the Commission will be treated as a change or entitle
the contractor to an equitable adjustment under the "Changes"
clause.

d. If any change under this clause causes an Increase or decrease in
the contractor's cost of, or the time required for, the performance of
any part of the work under this contract, whether or not changed by
any order, an equitable adjustment will be made and the contract .
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. f. No claim by the contractor for an equitable adjustment under the

‘ or loss, or for converting a loss to a profit or vice versa, for reasons

modified in writing accordingly; provided, however, that except for
claims based on defective specifications, no claim for any change
under paragraph b above will be allowed for any costs incurred more
than 20 days before the contractor gives written notice as required;
and provided further that in the case of defective specifications for
which the Commisslon is responsible, the equitable adjustment will
include any increased cost reasonably incurred by the contractor in
attempting to comply with the defective specifications.

e. If the contractor intends to assert a claim for an equitable adjustment
under this clause, he must, within 30 days after receipt of a written
change order under paragraph a above or the furnishing of a written
notice under paragraph b above, submit to the Commission a written
statement setting forth the general nature and monetary extent of
the claim, unless this period Is extended by the Commission, The
statement of claim may be included in the notice under paragraph b

above.

*Changes” clause will be allowed if asserted after final payment

under this contract. |
12. Equitable Adjustments. |

a. Equitable adjustrhents will be measured by the cost impact on the ?
contractor. The cost must be allowable, | 2., reasonable, allocable,
in accordance with generally accepted accounting principles and
cost accounting standards if applicable, and not limited or excluded
by contract or procurement provisions. -

b. The basis pricing formula for an equitable adjustment is the |
difference between the reasonable cost of performing without the
change or deletion and the reasonable cost of performing with the
change or deletion. The equitable adjustment may not properly be
used as an occasion for reducing or increasing the contractor's profit g
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unrelated to a change or a differing site condition. A contractor who
has underestimated his bid or encountered unanticlpated expense or
Inefficiencies may not properly use a change order or differing site
conditions as an excuse to reform the contract or to shift his own
risks or lossos to the Commission. Similarly, the Commission
cannot use an equitable adjustment to avoid the impact of a
contractor's unbalanced bid.

13. Suspension of Work,

a.

The Commission may order the contractor in writing to suspend ai
or any part of the work for a period of time as determined to be
appropriate for the convenlence of the Commission.

If the performance of all or any part of the work is, for an

unreasonable period of time, suspended by an act of the

Commission in administration of this contract, or by its failure to act

within the time specified in this contract (or if no time is specified,

within a reasonable time), an adjustment will be made for any
increase in the cost of performance of this contract (excluding profit)
necessarily caused by the unreasonable suspension and the
contract modified In writing accordingly. However, no adjustment will
be made under this clause for any suspension to the extent:

1) That performance would have been suspended by any other
cause, including the fault or negligence of the contractor, or

2) For which an equitable adjustment Is provided for or excluded
under any other provision of this contract.

No claim under this clause will be allowed:

1) For any costs incurred more than 20 days before the contractor
notified the Commission in writing of the new act or failure to act
involved (but this requirement will not apply to a claim resulting
from a suspension order); and
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14, Invoices and Payment. Unless otherwise specified by the procurement

)

16. Right of Entry. The Commission will obtain for the contractor and his
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2) Unless the claim in an amount stated, is asserted in writing as
soon as practicable after the termination of suspension, but not
later than the date of final payment under the contract.

officer or project manager:

a. Invoices or sstimate of project completion will be submitted monthiy
in a reasonable and detailed form.

b. Based on the monthly involce or estimate of project completion,
payment will be made monthly to the contractor for services
rendered, work done or materlal furnished as follows. At least once
each calendar month during the continuance of a project, the pru, ot
manager, contract officer and procurement officer will meet and
receive and consider the invoice or estimates of project completion
furnished by the contractor. Payment will be made for such invoice
or estimate in an amount of the estimated value of the services,
labor and material furnished upon the contract, and of the material
upon the site, if any, for use In construction, subject to retentions as
follows: ten (10) percent of each estimate presented until the project
is fifty (50) percent completed, with no further retainage on estimates
during the continuance of the contract. However, any deliverable
items will be submitted prior to payment for the period during which |
the item is deliverable.

c. The procurement officer, contract officer and project manager will
pay the amount retalned in such amounts and such times as are
approved by the Commission, with final payment immediately
following completion, close-out and acceptance of the project.

appropriate subcontractors any right of entry necessary for performance
of the contract. In such cases, the contractor and subcontractors will not

enter without right of entry. When exercising the right of entry, the
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16.

17.

18.

i

contractor and subcontractors will take reasonable steps to explain their
presence to landowners and land occuplers.

Insurance and Indemnity. The contractor and subcontractors will obtain
and keep In force sufficient Insurance coverage to protect the state, local
political subdivision, ‘all their officers, agents and employees and all
landowners to the project area. The contractor and subcontractor agree
to hold the Commission harmless from and against loss, damage, injury
or liabilty arising directly or indirectly from the negligent acts or
omissions of the contractor, contractor's employees, agents,
subcontractors, and their employees and agents. However, the
procurement officer may require any offeror, contractor or subcontractor
to carry various types of insurance in amounts as specified in the
invitation for bid or request for proposal. If a suit is initiated or judgment
entered against the Commission, the contractor and subcontractors will
indemnify the Commission for any settlements made or judgment
satisfied.

Personnel.
a. The contractor represents that he has, or will secure at his own

expense, all personne! required in performing the services under the
contract. Such personnel will not be employees of the Commission.
b. All of the services required under the contract will be performed by
the contractor or under his supervision, and all personnel engaged In
the work will be fully qualified and will be authorized or permitted
under state and local law to perform such services.
Assignability. The contractor will not assign or transfer any interest in
the contract without the prior written consent of the Commission;
provided, however, that claims for money due or to become due to the
contractor from the Commission may be assigned without such approval.
Written notice of any assignment or transfer will be furnished promptly to

the Commission.
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: B. Construction Contracts. |

19. Officials Not to Benefit. No members of or delegates to the Congress of
the United States of America or federal, state and local officlals or
employees will be admitted to any share or part or to any benefit to arise
under the contract,

20. Interest of Contractor. The contractor covenants that he presently has
no interest and will not acquire any interest, direct or indirect, which
would conflict in any manner or degree with the performance of services
required to be performed under the contract. The contractor further
covenants that in the performance of the contract, no person having any
such Interest will be employed.

21. Contractor Reports. For the duration of the contract period, the
contractor will file a monthly report with the Commission. Unless
otherwise requested by the project manager, the report will be no longer
than two typewritten letter-size pages and will describe work progress,
problems encountered and other pertinent information.

1. Labor Standards. The contractor agrees that "construction® work (as
defined by the U.S. Secretary of Labor) will be subject to the following
labor standards to the extent applicable:

a. In any construction contract and subcontract, the contractor or
subcontractor will agree to comply with the Copeland "Anti-Kickback®
Act (18 USC 874) as supplemented In the U.S. Department of Labor
regulations (29 CFR Part 3). This Act provides that each contractor
or subcontractor will be prohibited from inducing by any means any
person employed in the construction, completion or repair of public
work, to give up any part of the compensation to which he is
otherwise entitled.

b. Provisions of the Fair Labor Standards Act of 1938 as amended f‘
apply.

2. Differing Site Conditions.
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N a. The contractor will promptly, and before such conditions are
disturbed, notify the Commission in writing of: .
1) Subsurface or latent physical conditions at the site differing
materially from those indicated in this contract; or
2) Unknown physical conditions at the site, of an unusual nature,
differing materially from those ordinarily encountered and
generally recognized as inherent in work of the character
provided for in the contract. The Commission will promptly
investigate the conditions; and if it finds that the conditions do
materially differ and cause an increase or decrease in the
contractor’s cost of or the time required for performance of any
part of the work under the contract, whether or not changed as a
result of such conditions, an equitable adjustment will be made
and the contract modified in writing accordingly.
b. No claim of the contractor under this clause will be allowed unless
the contractor has given the notice required in paragraph a above;
provided, however, the time prescribed may be extended by the .
Commission. |
¢. No claim by the contractor for an equitable adjustment under the
"Differing Site Conditions” clause will be allowed if asserted after
final payment under the contract.

ke b . e o

C. Professional Services.
1. Warranty. The professional servicas will be performed, findings obtained
and reporits and maps prepared according to the contract and the
generaily and currently accepted princirles and practi. .s.
2. Relmbursable Expenses. Unless otherwise specified, photocoples of

recelpts will accompany monthly involces for all reimbursable expenses,
Reimbursable expenses will be no more than as follows:

a. Actual travel expense not to exceed current state rates and only

) expenses necessary for the execution of the project including: .

R i
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1) Airfares;
2) Rental vehicles,
3) Highway mileage in company or personal vehicles.

Iming and

b. Actual shipping charges for samples, fleld test equipment, etc.
C. Subsistence (food) and lodging when overnight travel is :equired at
current state rates, Receipts for subsistence are not required.
d. Expendable items required for field work.
Actual telephone, telex, photocopying, postage, printing,
photographs, or reproduction of reports and drawings.
f.  Actual subcontracted work and special consuilting services by others.
Employees loaned from affiliate organizations will be involved at
rates consistent with equivalent level contractor nersonnel.
g. Actual analyses performed by biological, water quality, agronomic,
geochemical and other laboratories will be performed on a unit cost
basis.
h.  Actual rental of specialized testing or monitoring equipment required
for project execution.
. Additional specialized equipment purchased for the project to
become the Commission's property upon completion is cost
reimbursable. However, such equipment will not be purchased
without written Commission approval.
IV. CONTRACT ADMINISTRATION
The procurement officer with the project manager and contract officer maintain a
contract administration system insuring that contractors perform in accordance
with the terms, conditions and specifications of their contracts or purchase
orders,
V. COMTRACTOR CLAIMS
A. Deflnition. A claim is the contractor's written demand to the Commission
seeking, as a matter of right, payment, adjustment or interpretation of
contract terms or other relief arising under the contract. A claim must
2-21
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document belng f1lmed.

unequivocally state that the contractor demands a decision, not merely
advice, discussion or comment, An involce is not a claim,

Statement of the Claim.

1. The statement of the claimn will contain elements:

a. A declaration: "this Is a clalm by contractor "X" against the North
Dakota Public Service Commission.*

b. A summary paragraph explaining the claim,

Identification of the relevant contract and contract terms.

d. A statement of facts, |.e., events or occurrences that give rise to the
claim.,

e. How the factual events or occurrences adversely affected the
contractor’s performance. The contractor must prove causation.
The contractor will state the extent to which he was at fault.
Application of the law to the facts.

g. Express statement of the rellef sought and the calculations used to
determine the specific dollar amount or time sought.

h. Conclusion with a summary of the major elements of the claim and a
legal demand for a) appropriate relief and b) a decision from the
Commission.

I. Confractor certification by sworn affidavit that the claim is filed in
good faith and Is an accurate and complete statement of fact.

2. If the claim is for more than $10,000, the contractor will provide all actual
project costs categorized as follows:

a. Labor. Each employee will be listed by name along with his
responsiblilities, hours and wages;

b. Bond, Insurance and taxes. Premiums paid on bonds and property
damage, liability, workmen's compensation and unemployment
insurance will be listed. Soclal security taxes pald will be listed.

c. Materials. All materials and all actual material costs for all materials
accepted by the project manager and permanently installed in the
work will be listed. Transportation charges will be included.

2-22
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(.\ , d. Equipment. All equipment will be identified by manufacturer, model

e’

The micrograghic (neges of e e of business. The photogr

number, capaoity, age, date of purchase, and purchase price or
actual rental cost. Depreciation, fuel and maintenance costs for
each Identified plece of equipment will also be provided. The actual
cost of each equipment item used In the project will be provided.

e. Subcontracts. All subcontracts and subcontractors and actual costs
of the subcontracted work to the contractor on the project will be
provided.

f. Overhead. All overhead costs attributable to tho project will be
listed. Calculations will be shown.

g. Miscellaneous. All other actual costs of the projeot not covered
above will be listed.
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Sample Close-Out Letter to Contrastor
Sample Contract Transmittal Letter

Sample Detalled Budget Sheet for Cost Reimbursable Contracts

Check List for Negotiating Contracts
Public Service Commission Contract Numbering System
Conflict of Interest Disclaimer
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APPENDIX A

Sample Close-Out Letter to Contractor .
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PUBLIC SERVICE COMMISSION

CERTIFICATION OF
PAYMENT TO
EMPLOYEES, SUPPLIERS, SlJB-CONTRACTORS

The undersigned hereby certifies to the Public Service Commission that ali of our
employees engaged in work on the following project have been paid their full wages in
accordance with the Falir labor Standards Act. it Is further certified that all of our
suppliers and or subOcontractors erigaged for the purpose of fulfilling the terras of the
contract on the subject project have been paid in full for their services.

Project Name:

Sigriature of authorized official Date

Title of positiors
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Sample Contract Transmitial Letter
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SAMPLE CLOSE-OUT .
LETTER TO CONTRACTOR
December 16,2001
Mr. Jim Miles
“ Performance Results Associates

Management Consultants ]
2916 Kavanaugh Bivd. #386 ;1
Little Rock, AK 72206

Dear Mr. Miles:

The Public Service Commission entered into a contract with you/your firm on June 23,
2001. The contract #219, case PU 400-92-399 was for the purpose of providing
professional services to the Public Service Commisslon.

———
” “
/

) Our records indicate that all services required under the terms of thet contract have
been performed. Accordingly, we are preparing to close out the contract. If you .
disagree with this decision or have any outstanding claims for service against this
contract, please notify us within ten (10) days of the date of this letter.

Once the contract is closed no further payments for claims will be mude by the
Commission.

Since the Commission pald for the Geographic Wage/COL Differential Analysis J
produced by the Economic Research Institute, please sand it to the Commission. <

Please notify us immediately if you have any questions.

Sincerely,

Ron R. Dietz
Grants and Contract Officer

cc: lllona Jeffcoat-Sacco
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Sample Detalled Budget Sheet for Cost Reimbursable Contracts
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SAMPLE CONTRACT TRANSMITTAL LETTER

May 20, 2001

Dr. Larry Dobash

Department of Economics
University of North Dakota
Box 8255 |
Grand Forks ND 658202-8255 ,

’ ‘ RE: Case No. PU-400-92-399
Dear Dr. Dobesh: .

Enclosed are two original contracts for the consulting services in the above referenced
case. Please execute both copies, retain one and return one for the Commission files.

If you have any questions please contact this office at 701-328-4096.

Sincerely,

Ron R. Dietz
Grants & Contract Officer

Enclosures
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Check List for Negotlating Contracts .
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SAMPLE DETAILED BUDGET SHEET
FOR COST REIMBURSABLE CONTRACTS ‘
Contract No.,

Page_
BUDGET SHEET

PERSONNEL COSTS $
Salary $

i

| Fringe Benefits $

| REIMBURSBLE EXPESES $
Travel
Postage

<7~ Print & Repro,

Supplies

Telephone

¥ B  H o @

Other (explain) -
TOTAL s !
Detalled budget information ;

i

Budget modifications will only be made in writing and approved by both parties to the
contract. Reimbursable expense line items within the reimbursable expenses category
may exceed the amount specified as long as the total "> reimbursable expenses does
not exceed the reimbursable contract amount. Records for all expenses claimed
(including personnel costs) must be maintained and made avallable for audit to the

administrator.

Parsonnel costs must be stated In cost per unit (hours worked or items completed) or

flat fee for services. If employees of the contractor are going to be engaged in the work
under this contract the hourly wage for those employees of the contractor must be listed 5.
above and all actual charges must be backed by daily time distribution records. |
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Public Service Commission Contract Numbering System
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CHECK LIST
FOR
NEGOTIATING CONTRACTS

1. s there a clear and accurate description ( in unambiguous terms) of the
services to be performed?
2. When will the work begin? When will it be completed? The dates
should be specified in the contract.
3. Wil periodic progress reports be submitted (weekly, monthly, quarterly)?
R 4, What are the deliverables (written reports, statistical tables, oral
| | testimony, etc.)? Draft form or final? _ .
5. Who has ownership in the materials produced or purchased under the

contract?
6. Is there a cost/price analysis to determine if the cost Is falr and

reasonable?

7. What is the method of compensation (cash advance, fixed fee, unit
price, cost relmbursable)?

8. What expenses other than compensation for services will be allowed’?

9. Will the contractor be allowed to contract out (sub-contract) part of the
work? If so, identify all of the above that will be allowable under sub-

contracting?
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APPENDIX F

Conflict of Interest Disclaimer
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PUBLIC SERVICE COMMISSION
CONTRACT NUMBERING SYSTEM

EFFECTIVE DATE APRIL 11, 2001

The numbering system for future contracts of the Public Service Commission will follow

the following sequence:
1. The first two characters will be in alphabetic division identifiers {i.e. a

Public Utilities Division contract would have a PU identifier).

/\ 2. The next three characters will be humeric digits that are assigned in .

ascending sequential order (i.e. the 418" contract would bear the
number 418, the following contract would be 419).

3. The last two characters will be numeric digits that represent the calendar
year in which the contract is executed (i.e. the last two diglits in the
contract number of a contract awarded in calendar year 2001 would be
01).

The contract number assigned in the preceding example would be PU-418-01.
The Accounting Division will issue all ontract numbers. The number assigned should
be included in all correspondence with the contractor and be a part of all motions and

other internal actions involving the contract.
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APPENDIX G

Checklist for Work Stateiment (Specific Provisions) Contracts and
Requests for Proposals
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CONFLICT OF INTEREST
DISCLAIMER

PUBLIC SERVICE COMMISSION

The undersigned does hereby certify there is no financial substantive interest in the
utllities which are or may be parties in this proceeding. It is also certified that ho

substantive financial interest in the utilities which are or may be parties in this

proceeding. It is further certified that, should such a financlal interest occur during the
period of active involvement in the proceedings, the Commission will be immediately f
notified and shall have the right to terminate the contract. |

Applicant Organization Date

Signature of Certifying Official Title
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' CHECKLIST FOR

WORK STATEMENT (SPECIFIC PROVISIONS)
CONTRACTS AND REQUESTS FOR PROPOSALS i

The following checklist is designed to aid In the development of a good statemant of
work for the request for proposal or the specific provisions in any contract. This is the
most important and vital part of a Request for Proposal or a Contract.

1. Does the work statement contain only essential requirements? |
2, Are the specific goods or services to be delivered stated in clear

unambiguous terms?
3. Are directions readily distinguishable from general information?
4. If there are any limitations or constraints on the contractor, are they

identified in the statement?
o 5. What standards will be used to measure performance? Are they f
‘ objective? |

8. Are time-frames for deliverables Identifled? Are amounts identified?

7. Are reporting requirements (technical and progress/compliance) clear?
Have timing, content, and fevel of detall been specified?

8. Is payment to be periodic or based upon final completion? If periodic
payments, at what point (time, percent of completion, phases of
completion, welghted based on importance or level of difficulty, amount
of product delivered)?

9. Does the statement clearly indicatu that the administrator (owner) will
make the determination of what is acceptable quality of the goods or
services?

"If you don't know what you're buying, |

you shouldn't be solicitating or contracting” 1
or

"stay out of the mejon patch”
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7N PROCUREMENT PROCEDURES

f TABLE OF CONTENTS |

l GENERAL STATEMENT 1

Il.  DEFINITIONS AND MISCELLANEOUS POLICY PROVISIONS
A. Audit Trail
B8, Commission
C. Construction Maintenance
Contract
E. Contract Administration
F. Contract Execution
3. Contractor
H. Contractor Selection
l. Emergency
5 | J. Final Report
| { 3 K. Invitation for Bid Request for Proposal
L. Preference
f M. Procurement
) - N. Procurement Officer
- 0. Project Close-Out
[ P. Proposal Bid
Subcontractor

.  PSC EMPLOYEE AND PUBLIC CONTRACTOR CODE OF CONDUCT
A. General Rule
B. Gift

IV. PROCUREMENT PROCEDURAL REQUIREMENTS
A. Proposed Procurement Action Review

B. Procurement Pracedure
C. Maethod of Procurement

@ 1. Small Purchase Procedures

o
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Y Competitive Sealed Bids (Formal Advertising)
Competitive Bids - Construction Maintenance
Competitive Negotiation
Noncompetitive Negotlation (Sole-Source Procurement)
6. Emergency
D. Unsolicited Proposal
General
Required Information
Commission Review and Evaluation
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ri—~ NORTH DAKOTA
PUBLIC SERVICE COMMISSION
PROCUREMENT PROCEDURES
Adopted: January 12, 1981
7th Revision: April, 2001

R GENERAL STATEMENT
A. The purchase of goods and services through full and fair competition is

Commission policy. All procurement will be conducted in a manner that
provides maximum open and free competition. Unacceptable restrictions on
competition include: (1) unreasonable qualification requirements placed on
firms, (2) non-competitive practices between firms, (3) organizational
conflicts of interest, and (4) unnecessary experience requirements.

B. Whenever required, purchases will be made in accordance with statutes and

/\ rules through the Office of Management and Budget. N.D.C.C., Chapter 54-
e 44.4-01.

C. The Commission will take affirmative steps to use small and minority
businesses when possible as sources of supplies, equipment, construction,
and services. Affirmative steps may include:

1. Placing qualified small, minority and women's businesses on solicitation
lists. |

2. Solicitation of small and minority businesses whenever thay are potential
sources.

3. When economically feasible, dividing total requirements into smalier
tasks or quantities so as to permit maximum small and minority business
participation.

4. Where possible, establishing delivery schedules which will encourage
participation by small and minority business.

5. Using the services and assistance of the Small Business Administration,
o, the Office of Minority Business Enterprise of the Department of

I
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.~ Commerce and the Community Services Administration as required hy
the Federal Government.
6. If any subcontracts are to be let, the prime contractor will take the
affirmative steps in 1 through 5 above.

D. Except as otherwise provided by state law, the procurement policy will apply
to the Commission, its contractors and subcontractors.

E. Procurement policy provisions will be followed in procurements involving use
of federal grant funds. However, in procurements involving uses of state

. funds, Commission compliance with procurement policy provisions is
discretionary.

F. Standard contract provisions will be incorporated into relevant Commission
contracts. However, in any contract, the Commission may agree to change,
add, or delete contract provisions to the extent that such changes, additions,
or deletions are not inconsistent with federal and state law.

i DEFINITIONS AND MISCELLANEOUS POLICY PROVISION
A. Audit Trail. An audit trail is a series of records that makes it possible for an
auditor to easlly trace transactions. All procurement and contract
administration actions should be documented to establish an audit trail.
B. Commission. The Commission Is the North Dakota Public Service

Commission.
C. Construction Maintenance. Repalr of previously reclaimed abandoned

mine land sites.

D. Contract. A contract s a written agreement between th Commission and
the contractor setting forth obligations, including: perfor.aice of work,
furnishing of labor and materials, and the basis of payment. A Commission
contract usually includes specified standard provisions and any other
provisions and documents desighated as part of the contract.

E. Contract Administration. Contract administration is the process of
maonitoring a contractor's performance under a contract, insuring that all the
terms and provisfons of the contract are satisfied, and paying contract
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invoices, The contract administration function Is jointly assigned to the

procurement officer, the project manager, and contract officer.

Contract Execution. A contractor may not begin work until a contract has

been executed. The Commissioners or a designated representative, as

provided for in Policy No. 5-01-93(0), are the only persons authorized to
execute contracts to which the Commission Is a party.

Contractor. The contractor is the individual, partnership, firm, corporation,

company, or any acceptable combination or joint venture contracting with the

Commission for performance of prescribed work.

Contractor Selection. Contractor selection is the process of choosing a

contractor from all those that submitted a bid or proposal to provide goods or

services sought by the Commission. Among factors which may be
considered when selecting a contractor are:

1. Whether the offeror's bid, proposal, or statement is responsive to the
invitation to bid or request for proposal or standards for unsolicited
proposalis. ‘

2. Whether the offeror has the technical ability and resources to perform in
the manner described in its bid or proposal.

3. Whether the offeror has the financial ability and resources to complete
the project.

4. Whether the contractor is responsible as shown by its integrity,
compliance with public policy, prior contracts with the Commission, and
record of past performance with the State of North Dakota.

5. For construction bids, whether the bidder is the lowest responsible and
responsive bidder whose bid meets the requirements and criteria set
forth in the invitation for bids.

6. The Commission reserves the right to waive minor irregularities in a bid
or proposal and the right to reject any and all bids. The Commission has
the authority to require literal and exact compliance with all requirements
specified in its request for bids or proposals. These factors will be
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N evaluated by the Commission's procurement officer or a selection

committee of knowledgeable people.

l. Emergency. Any catastrophic event to property or person that requires an
immediate remedy.

J. Final Report. Following project close-out and final payment, the project
manager will submit, to the procurement office and the contract officer, a
final report evaluating the quality of the contractor's performance, including:
adequacy of communication, timeliness, reliability, attention to detail, interest
in accomplishing quality project work, and Interest in giving advice to produce
the best value for the state. The final report may serve as a basis for
subsequent procurement analysis. The procurement officer or the
procurement officer’s designee will present a report to the Commission when
conditions may warrant removal of a contractor from a Commission Bidder
List or Request For Proposal List. i

K. Invitation for Bid Request for Proposal. An invitation for bid (IFB) or a {
request for proposal (RFP) Is a solicitation issued by the Commission with f
the intent of eventually procuring a contractor to perform a particular service
or deliver a particular product. The IFB or RFP must contain the following:
the scope of work required or product specifications; the date, time, and
place of bid opening or proposal closing; and evaluation factors to be used.
Bids and proposals will be solicited in a manner that is consistent with
Commission policy and state and federal law. |

L. Preference. Preference will be given to a resident North Dakota bidder
when accepting bids for the provision of professional services, including
research and consulting services, goods, merchandise, supplies, equipment,
structures, and reclamation services. Nonresident bidders will be given
preference equal to the preference given or required by the state of the
nonresident bidder, seller, or contractor (N.D.C.C. 44-08-01).

M. Procurement. Procurement is the purchase of goods or services. There
are four methods of procurement for goods or services: small purchase
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P procedures, competitive sealed bids (formal advertising), competitive

! negotiation, and non-competitive negotiation (sole-source procurement),

‘ N. Procurement Officer. The procurement officer or the procurement officer's
designee Is the Commission employee charged with the responsibility of
directing the procurement process. This person may also draft a proposed
contract and assist the project manager in monitoring a contractor's
performance. This person works with the Commission, Commission
Executive Secretary, and project manager during the procurement and
contract administration process.

O. Project Closeout. The project closeout is a written verification that all the
requirements of the project have been satisfied; it is based on a final
technical and financlal review. The review may include an audit. When all
the contract work has been completed, the project will be closed-out, |
Following Commission acceptance of the project closeout, the contractor will
receive final project payment,

P. Proposal-Bid. A proposal is any offer of other submission presented to the
Commission by a potential contractor and used as a basis for contractor |
selection. Proposals are submitted by firms or individuals interested in |
undertaking projects for the Commission and, unless unsolicited, are based
on the scope of work description set forth in the RFP Issued by the
Commission. Bids are similar to proposals. However, while proposals
generally relate to the submission of work plans and costs for the provisions
of services, bids usually involve the offer of specific materials and
construction work and address physical specifications and fixed or unit
prices.

Q. Subcontractor. A subcontractor is an individual, partnership, firm,
corporation, company, or any acceptable combination or joint venture to
which the contractor sublets part of the contract.

ll. PSC EMPLOYEE AND PUBLIC CONTRACTOR CODE OF CONDUCT
A. General Rule
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N No Commissioner, Commission employee, or agent will participate in

| selection, or in the award or administration of a contract if a confiiot of

interest, real or apparent, would be involved. A conflict would arise when the

Commissioner, the employee, or agent; any member of his immediate family;

his partner; or an organization which employs or is about to employ the

Commissioner, Commission employee, his immediate family member, or

partner has financial or ather interest in the firm selected for award.

B. Cifts

1. Bidders and Commission contractors and subcontractors and their :
employees or agents will not directly or indirectly offer nor will
Commissioners or employees directly or indirectly accept or solicit any
gift, gratuity, entertainment, favor, loan, or any other thing of monetary
value which might reasonably be interpreted as intended to secure a
contract or favorable treatment in award, amendment, or adminisiration
of a contract.

\ 2. During an audit or inspection, Commissioners, employees, or agents will
neither solicit nor accept gratuities, food, favors, or anything of monetary |
value from a bidder, contractor, or party to a sub agreement.

3. As ageneral rule, project managers, inspectors, and any other
employees of the Commission should refrain from engaging in after-hour
soclalization with contractors and their employees during the contract
performance period.

4. No political contribution may be offered, solicited, or accepted for the
purpose of affecting the award, amendment, or administration of a
contract,

V. Procurement Procedural Requirements
A. Proposed Procurement Action Review
Before attempting to procure goods or services, the Commission Executive
Secretary and designated procurement officer, or the procurement officer's
designee, in consultation with the Commission, will discuss and determine in

e/ written memorandum form whether or not:
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1. Funds are available,
2, The purchase must be processed by the Office of Management and i

Budget; ‘ 5
3, The purchase may be avolded because It is unnecessary or duplicative; |
4. The purchase should be consolidated or broken out to obtain a more !

economical purchase;
5. A lease versus a purchase or hourly rate versus fixed fee would be most

economicat;

6. Greater economy and efficiency would be fostered by entering Into state
cooperative agreements with other state agencies for procurements or ;
use of common goods and services; and

7. Provisions of North Dakota law prescribe procedures applicable to the
particular purchase.

B. Procurement Procedure

1. Solicitation of offers, whether by competitive sealed bids or competitive
negotiation, will:

a. Incorporate a clear and accurate description of the technical
requirements for the material, product, service, or professional
requirements to be procured. The description will not, in competitive
procurements, contain features which unduly restrict competition.
The description may state the quality of the material, product, or
service to be procured and, when necessary, will set forth essential
characteristics and standards. Dete’ d product specifications
should be avoided if at all possible. When it is impractical or
uneconomical to make a clear and accurate description of the
technical requirements, a "brand name or equal” description may be
used to define the performance or other salient requirement
procurement. The specific features of the named brand, which must
be met by offerors, will be clearly stated.
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b. Clearly set forth requirements which offerors must meet and factors
to be used in evaluating bids, proposals, or statements of
qualifications.

C. Method of Procurement

Procurement will be by one of the following methods; small purchase

procedures, competitive sealed bids (formal advertising), competitive

negotiation, or noncompetitive negotiation,

1. Small Purchase Procedures. Any procurement estimated by the
procurement officer or the procuroment officer’s designee not to exceed
ten thousand dollars ($10,000) and not subject to Chapter 54-44.7, !
N.D.C.C., or the authority of the Office of Management and Budget may
be made with small purchase procedures. Small purchase may be
made when the item or service is available from more than one sourcs,
there is no public exigency or emergency, and time and expense does
not justify competitive bidding. Small purchase procedure will include
contact with an adequate number but not fewer than three qualified firms
selected from the bidders list. The procurement officer or the
procurement officer's designee will select the qualified firms. The
selection of the qualified firms will be based on what the procurement
officer or the procurement officer's designee knows about the
experience, past performance, integrity, compliance with public policy,
and financial and technical resources of the firm. Qualified firms will be
selected fairly without unreasonable restrictions or procedures calculated
to restrict competition. The procurement officer or the procurement
officer's designee will write each firm to explain the supplies or services
needed and request an offer from each firm for described supplies or
services. After a reasonable time during which all potential offers have
been made, the procurement officer or the procurement officer's
designee will recommend to the Commission which offer to accept.
Acceptance will be based on what the Commission believes will be the

) best use of public funds.
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2. Competitive Sealed Bids (Formal Advertising). Competitive sealed bide
(formal advertising) will be publicly solicitec  ‘d a firm-fixed-price
contract (lump sum or unit price) will be awarded to the responsible
bidder whose bid, conforming with all the material terms and conditions
of the Invitation for bids, Is lowest in price. Bidder's preference law will
apply based on N.D.C.C. 44-08-01 with consideration of out-of-state
bidders based on their state preference faw.

a. For formal advertising to be used, the following conditions must be
present:

1) A complete and realistic specification or purchase description
will be available.

2) Three or more responsible suppliers must be willing and able to
compete effectively for the Commission’s business.

3) The procurement lends itself to a firm fixed or fixed unit price
contract, and selection of the successful bidder can

N appropriately be made principally on the basis of price.
b. If formal advertising is used for procurement, the following
requirements will apply:

1) At rainimum, twenty-one (21) days prior to the date set for
opening of bids, bids will be solicited from an adequate number
of known suppliers or firms. The Invitation will be adequately
publicized. The public notice of invitation for bids (IFB) may be
published in newspapers of general circulation and in trade or
professional publications of general circulation calculated to
reach the type of firms needed. If such publication is
undertaken, the public notice will be published once prior to the

| date of bid opening. At a minimum, adequate public notice of
| invitation for bids will include the mailing of invitation for bids to a
'i reasonable number of parties on any applicable bidder list.

LGS R AR W P N s T
P ey e

‘ neges aceur sproductions of records delivered to Modern Information Systems for microfiiming end
: Ponn.ﬁmm’:hl u.uln m.'.' la.&.nims?“ﬂro photograghie process meets standerds of the American uat&:rl s:'?mrd:‘wgt\tnh:
(ANSI) for archivat microfilm. NOYICE: 1f the filmed fmage shove {s less legible than this Notice, it is to the qua

document being £{lmed, : 9 : &Q_L‘%:%

Operator’s Signature




\‘\_,_/

A
<o

- 2) The invitation for bids, including specifications and pertinent

altachments, will clearly define the items or services needed and

state:

a) When and where the plans, drawings, and specifications
may be examined; and how coples may be obtained.

b) The place where and the time when the bids will be publicly
opened, :

) That each bid will be accompanied by a bidder's bond, |
executed by a surety company authorized to do business In
this state, a certified check or a cashler's check in the sum !
equal to five (6) percent of the bid. A certified check or a
cashler's check must be drawn on the Bank of North Dakota
or a federally insured, solvent bank. If, within ten days after
notice of an award, the successful bidder should fail to
execute a contract with the owner, then the surety will pay

N unto the owner for the use and benefit of the owner five (5)

percent of the bid or bids on the contract on which there is a
default or the certified check or cashier's check of the bidder
will be forfeited to the owner. If the principal's bid is
accepted and the contract is awarded, the principal, within
10 days after notice of award, will execute a contract
consistent with the terms of the bid and performance and
payment bonds as specified by the Commission.

d) That all public contractor bidders must be licensed for the
highest amount of their bids as provided by Section 43-07-
06 of the North Dakota Century Code.

@) That the right of the Commission to reject any and all bids is
reserved.

3) That inadvertent Commission failure to meet all procurement
policy requirements will not invalidate Iettlng.
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Copies of al! plans, drawings, and specifications will be filed in
the Commission Abandoned Mine Lands’ office. Upon written
request, coples of all plans, drawings, and specifications will be
mailed at cost to the office of any firm.

Bids will be opened publicly in the presence of one or more
witnesses at the time and place designated in the invitation for
bids. The amount of each bid and other relevant information as
may be necessary, together with the name of each bidder, will
be recorded; the record and each bid will be open to public
inspection.

Bids will be unconditionally accepted without alteration or
correction except as authorized In this policy. Bids will be
evaluated based on the requirements set forth in the invitation
for bids, which may include criteria to determine acceptability
such as inspection, testing, quality, workmanship, delivery, and
sultability for a particular purpose. Those criteria that will affect
the bid price and be corisidered in evaluation for award will be
objectively measurable, such as discounts, transportation costs,
and total or life cycle costs. The invitation for bids will set forth
the evaluation criteria to be used. No criteria may be used in bid
evaluation that are not set forth in the invitation for bids.
Withdrawal of erroneous bids before award, or cancellation of
awards or contracts based on such bid mistakes, will be
permitted. After bid opening no changes in bid prices or other
provisions of bids will be permitted. Except as otherwise
provided, all decisions to permit the withdrawal of bids, or to
cancel awards or contracts based on bid mistakes, will be
supported by a written determination made by the procurement
officer or procurement officer's designee:

Upon Commission approval, Commission will award a firm fixed
or fixed unit price contract with reasonable promptness by
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written notice to the lowest responsible and responsive bidder
whose bid meets the requirements and criteria set forth in the
invitation for bids. In the event all bids for a construction project
exceed available funds as certified by the procurement officer or
the procurement officer’s designee, and the low responsive and
responsible bid does not exceed such funds by more than five
(8) percent, the procurement officer or the procurement officer's
designee is authorized, in situations where time or economio
considerations preclude resolicitation of work of a reduced
scope, to negotiate an adjustment of the bid price, including
changes In the bid requirements, with the low responsive and
responsible bidder, in an attempt to bring the bid within the
amount of available funds.
3. Competitive Bidding - Construction Maintenance. Competitive bids for
, construction maintenance on abandoned coal mine reclamation sites will
be solicited by mail, FAX or through the Intemnet and a firm-fixed-price
| contract (lump sum or unit price) will be awarded to the responsible
bidder whose bid, conforming with all the material terms and conditions
of the invitation for bids, is lowest in price.

a. A complete and realistic specification or purchase description will be
avallable.

b. Three or more responsible suppliers must be willing and able to
compete effectively for the Commission's business.

¢. The procurement lends itself to a firm fixed or fixed unit price
contract, and selection of the successful bidder can appropriately be
made principally on the basis of price.

d. At a minimum, five (5) days prior to the date set to receive bids, bids
will be solicited from an adequate number of known suppliers or
firms. This solicitation will be in written form and provided to
prospective bidders.

112

t
PRECS T A

B

: ' '
. . . . , -, L PRV
S YT STy SR PR T N S I P 03 Ll OXRIE AT AN OOY. o8
i e e A

v~

The micrographic images on this film are accurate reproduc
. tions of records delivered to Mode
m:t;i :::‘o::h mtmm‘ i‘m";o ?‘;c%?"}?:iu \ Tfhi‘l :;tﬁognpmc process meats standards ofrzh:nm?: mt:\:l ':5..'55:&' '!‘:c't tg
fval w mage ahove is less legible than this Notfce, 1t is cue to the quality of the

t being —
i oo OO iy ooz

Date



e. All bidders must be licensed for the highest amount of thelr bids as
provided by Section 43-07-06 of the North Dakota Century Code.

f. The right of the Commission personnel to reject any and all bids is
reserved.

g. The inadvertent Commission failure to meet all procurement policy
requirements will not invalidate letting.

h. Contract award, based on the lowest responsive bid, may be made
by Commission persorinel or through formal Commission action.

I Provisions of this section do not apply to abandoned mine land
emergencles.

4, Competitive Negotiation. In competitive negotiation, qualification
statements or proposals are requested from a number of sources and
the request is publicized. Negotiations may be conducted with sources
submitting statements or proposals. Either a fixed price or cost
reimbursable not-to-exceed contract will be awarded. Under some
circumstances, competitive negotiation may be required, Under other
circumstances, competitive negotiation is discretionary and may be used
if conditions are not appropriate for the use of formal advertising or small
purchase,

a. When purchasing architect, engineering, or land surveying, research
or professional services, the Commission will follow the competitive
negotiation procedures specified in Chapter 54-44.7, N.D.C.C. The
Commission may use the procedures described in Chapter 64-44.7,
N.D.C.C., to procure other professional services including lawyers,
accountants, economists, and real estate appraisers. When using
the procedures described in Chapter 64.44.7, N.D.C.C., the following
apply:

1) Notice of invitation may be published in newspapers of general
circulation and in trade or professional publications of general
) circulation calculated to reach the type of firms needed.
‘ | Adequate public notice includes maliling of the invitation to a
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o reasonable number of individuals or firms on a relevant trade or
professional list maintained by the Commission.

2) The invitation will state the relative impartance of evaluation
criteria used to select and rank the most qualifled firms. No
other factors or criteria will be used in the evaluation.

b. An alternative to the procedures prescribed by Chapter 54-44.7 may

be used to procure services other than architect's, engineer's, and

surveyor's professional services, e.g., lawyers, accountants, and real

eslate appraisers.

1) Proposals will be solicited through a request for proposal (RFP).

The request for proposal will state: }

a) The relative importance of price and other evaluation
factors.

b) That the right of the Commission to reject any and all
proposals is reserved.

¢) That inadvertent Commission failure to meet all procurement
policy requirements will not invalidate the procurement.

2) Notice of the need for services will be given by the Commission
through a request for proposal. At minimum, twenty-one (21)
days prior to closing of the request for proposal, proposals will
be solicited from an adequate number of known firms. The
request will be adequately publicized. The public notice of the
request for proposal may be published in newspapers of generai
circulation and in trade or professional publications of general
circulation calculatad to reach the type of firms needed. If
publication is unc'¢rtaken, the nublic notice will be published at
least twenty-one d.ys prior to the closing of the request for
proposal. At minimum, adequate public notice of the request for
proposal will include the maiting of the request for proposal to a
reasonable number of parties on any applicable bidder list.

3) The invitation should include the following:

s VU
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a) Project title

b) Scope of work

¢) Description of professional services required
d) Submittal of a flat rate or line item price quote
e) Resume of parsonnel providing the services
f) Documentation of related work experlences
g) Scheduled performance period

h) Rating system used in evaluating proposals

I) Provide at least three client references

j) Conflict of interest disclaimer

4) Proposals will be opened so as to avoid tisclosure of contents to
competing offerors during the process of negotiation. A register
of proposals will be prepared and will be open for public
inspection after contract award.

5) Discussions may be conducted with responsible offerors who
submit proposals determined to be reasonably susceptible of
being selected for award for the: purpose of clarification to
assure full understanding of, and responsiveness to, the
solicitation requirements. Offerots will be accorded fair and
equal treatment with respect to any opportunity for discussion
and revision of proposals, and such revisions may be permitted
after submissions and prior to award for the purpose of obtalning
best and final offers. In conducting discussions, there will be no
disclosure of information derived from proposals submitted by
competing offerors.

6) Upon recommendation by the procurement officer or the
procurement officer’s designee, award will be made to the
responsible offeror whose proposal is determined by the
Commission to be the most advantageous to the state taking
into consideration price and the evaluation factors set forth in the ;
request proposal. No other factors or criteria will be used in the 1
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N evaluation. The contract file will contain the basis on which the
award is made and contract negotiation minutes.
5. Noncompetitive Negotiation (Sole-Source Procurement)
A sound procurement system should provide for full and open
competition that Is both fair and equitable to all potential bidders,
Howaever, there are times when circumstances are such that the desired
action cannot be accomplished through the lengthy process of

| solicitation of bids. Under those unique conditions sole-source

| contracting may be warranted.

Sole source procurement (noncompetitive negotiation) is a method of

solicitation of a proposal from only one source. When this method of

procurement Is proposed, written justification must be presented to the

Commission or the person designated by the Commission for approval.

The following reasons may be justification for sole-source procurement:

| a. The proposed item or service is available only froin a single source.

S b. The person or organization has the unique product or the special

skills, knowledge, abilities to provide the required services (at the

| exclusion of others) and is considered the preeminent deliverer of

| that product or service at the time of selection.

¢. Emergency or severe time constraints preclude Issuing a formal
Request for Proposals.

d. The service Is available within the existing structure of state or focal
government. The following steps should be followed to secure a
sole-source contract:

1) Draft a written justification for sole-source procurement and
present it to the Commission or the designated authority for
approval.

2) If approved, contact the proposed provider and proceed to
negotiate the contract. Minutes of the negotiation session will be

‘ taken and the prepared minutes sent to the other party for

\ concurrence.

PO VO WP
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o~ 3) Prepare the contract and present it to the Commission for action,
If approved, execute the contract.
8. Emergency

An emergency includes, but Is not limited to, abandoned coal mine sites.

Pursuant to an amendment, dated May 25, 1993, to the North Dakota

State Abandoned Mine Land (AML) Reclamation Plan, and Chapter 38-

14.2-03-12, N.D.C.C, and Chapter 69-06.3-01-09, N.D.A.C., the

Commission has the authority to act to address AML emergencies in a

timely fashion.

a. Right-of-Entry documentation will be obtained from the landowner, or
at a minimum, permission will be received from the landowner to
begin the emergency work, and a completed Right-of-Entry form will
be obtained when possible.

b. An OSM Emergency Investigation Report will be completed prior to
beginning work if time permits, and then faxed to OSM. A letter of
eligibllity is required to be completed by the Commission Commaerce !
Counsel. |

c. Attempt to receive bids from at least two contractors. Interested
contractors will receive a faxed copy of the emergency bid sheet
documents, detalling plans and specifications of the proposed work,
or contractors will be handed the bid documents to be completed on-
site if a pre-bid meeting Is scheduled.

d. A contractor that is currently under contract to the PSC may be
utilized, providing they offer a bid that is considered reasonable by a
PSC Project Manager. Commission personnel have the authority to
reject any and all bids.

e. An emergency contract will be issued (SFN 19716 Rev. 056-2000) to
the contractor selected for emergency reclamation work.

f. The successful bidder will provide a current North Dakota
Contractor’'s license within the classification value of the project, and
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L~ be covered by a llability insurance pollcy of no less than $600,000

per person and $1,000,000 per occurrence.
D. Unsolicited Proposal.

1. General. An unsolicited proposal is a proposal submitted by a potential
supplier which is not solicited by the Commission. The unsolicited
proposal is an effective tool by which unique or innovative methods or
approaches developed outside the Commission can be made available
to the Commission. The offeror who submits an unsolicited proposal
hopes the Commission will enter Into a sole source contract with the
offoror for further development of the innovative idea contained in the
unsolicited proposal. If the Commission finds an offer sufficlently
innovative, it will not become the subject of a competitive procurement.

2. Required Information.

a. Introduction, The Introduction should identify the general subject
matter of the proposal. It should explain the need for the work,

- study, or research. The need should be expressed in terms of past

HUpRkersien.an 3

work or research and the manner in which the offeror believes that
the proposed work study or research will support Commission
activities or functions.

b. Objectives. The objectives must be stated as specifically as
possible. The objectives are the foundation of the project and the
basis of all work, study, or research plans. They may be described
as hypotheses to be tested. Objectives or hypotheses may be
changed, but only after a demonstration that the change is
warranted. They must describe the direction of the work, study, or
research to those not technically familiar as well as to those who are.
If the project is contemplated to continue for more than one year, the
proposal should state long-term objectives as well as short-term
objectives. The stated short-term objectives, l.e., those to be
accomplished within one year, should be presented in such a
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manner as to show thelr relevance in meeting the long-term goals or

objectives.

The proposal should convince the reader that meeting the projected

objectives Is necessary and feasible. That is, the work, study, or

research is needed; and the project objectives are likely to be
accomplished in a reasonable time at a reasonable cost.

The short-term objectives shoukd be hatural and discrete elements of

the long-term objectives.

Both long-term and short-term objectives should include statements

of the nature and extent of the anticipated resuits.

c. Work, Study, or Research Plan. The work, study, or research plan

should Include statements regarding: methodology, a work

schedule, and reports.

1) Methodology. The statement of project methodclogy should
explain how the objectives will be met or how hypotheses will be
tested. The statement should specify a work plan or study or
research design that describes the data to be collected and the
methods to be used in collecting and analyzing the data. All
elements of the methodology statement should be shown to be
relevant in meeting the stated objectives or testing the stated
hypotheses.,

2) Schedule. The schedule should be a statement that explains
when each natural element (e.g. test, procedure, method, or
other assoclated task) of the proposed methodology will start
and finish. The schedule should indicate the time to be
allocated for named Individuals and institutions to accomplish
defined tasks.

3) Reports. The proposal should state when reports will be
delivered to the Commission. The proposal should also state
what the reports will cover. All reports should be written in a
form acceptable to the relevant professional or scientific

T L S
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N community and the Commission. Each final report should stand
| alone as a finished product which meets the stated objectives of
the proposal,

d. Personnel and Management. All project staff, including the principal
investigator, should be Identified, their relevant qualifications
described, and vitae attached. The skills and experience
appropriate to the proposal should be stated, The project
responsibilities of all staff should be stated.

e. Related Experience. Proposals should include a brief description of
previous experience relevant to the proposed project, including the
identification of specific projects undertaken and compieted and a
bibliography of relevant resulting publications.

f. Facilities and Equipment. A description of physical facilities and
relevant, available project equipment to be used should be included.

g. Other Work. The proposal should include a projection of other

™ foreseeable workload for the period of the proposed work.

h. Budget. The proposal must include a budget. The budget is a
representation of the project expressed in dollars of estimated
expenses. At minimum, where federal grant funds are involved, the
budget must be submitted in a form that meets the standards of the
federal grantor agency. The budgeted amounts must be realistic
and well justified. Cost estimates must be in sufficlent detail to
enable the Commission to conduct an evaluation. Unless self-
explanatory, the proposer should submit a separate explanation of
how budget items were estimated. The budget must correspond to
the proposer's narrative materials.

i. Contract Details. The proposer should set forth the type of contract
anticipated and the period the proposai is available for Commission
acceptance. Clear statements should be included regarding the

| proposed duration of the effort together with any statements
| regarding cost sharing.
|
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N 3. Commission Review and Evaluation

a. Timely Proposal Submission, Unsolicited proposals should be
submitted sufficiently in advance of the time work is to start,

b, Sufficiency Review, After receiving an unsolicited proposal, the
Commission Executive Secretary and designated procurement
officer or the procurement officer's designee will expeditiously review
the proposal to see if it contains sufficlent information to enable a
meaningful evaluation. If the unsolicited proposal meets this
criterion, it may be evaluated in detail.

c. Detalled Evaluation, For detailed evaluation the proposal will be
circulated among and evaluated by Commission personnel and if ;
necessary others. In the circulation process, a cover memorandum #
will be attached to the proposal clearly identifying it as unsolicited.
This identification Is to insure that a private, i.e. non-governmental
proposal is treated as proprietary and unique to the proposer. The
purpose of the evaluation is to identify whether the proposal in fact
contains unique or innovative ideas or concepts which have not
independently been conceived by the Commission or other
government agencies. Additionally, the potential contribution to the
Commission's function will be evaluated together with the
capabilities and qualifications of the potential contractor.

4. Proposed Procurement Action Review. If after the detailed eveluation, a
favorable finding Is Issued by the relevant designated procurement
officer, the Commission Executive Secretary and designated
procurement officer or the procurement officer’'s designee in consultation
with the Commission will discuss and determine in written memorandum

A e et e e _

- form if:
| a. Funds are available;
| b. The purchase must be processed by the Office of Management and

Budget;
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— ¢. The purchase may be avolded because it is unnecessary or
duplicative;

d. The substance of the proposal is available to the Commission from
another source without restriction;

e. The proposal closely yesembles a pending competitive solicitation or
is otherwise not sufficiently unique to justify acceptance;

f. The purchase should be broken out to obtain a more economical
purchase;

g. A lease versus a purchase or hourly rate versus fixed fee would be
most economical;

h. Greater economy and efficlency would be fostered by entering into
state cooperative agreements with other state agencies for
procurements or use of common goods and services;

I. There are cornpelling reasons for non-competitive procurement; and

J.  North Dakota law sets purchase procedures.

o 5. Method of Procureinent. If in addition to receiving a favorable detailed
evaluation the unsolicited proposal passes the proposed procurement
action review, the Commission may direct the relevant procurement
officer or the procurement officer's designee to conduct a negotiated
non-competitive procurement.

6. Limited Commission Use of Data. Rastrictive statements inserted by the
private or non-governmental proposer that restrict the Commission's use
of the submitted data to evaluation of the unsolicited proposal will be
heeded. Even when the Commission receives an unsolicited proposal
which does not contain such restrictive statements, if the Commission
determines that detailed evaluation by personnel outside of state
government Is required, the Commission will obtain written permission
from the prospuctive private or non-governmental contractor prior to .
release of the proposal for evaluation. When an unsolicited proposal is
submitted to a non-govemmental evaluator, the Commission will secure

1.22

B P N T ST
\ LAY}

a2 ke

| ' ormation Sys

tions of records delivered to Nodern InfErRRCSR 0P ) ‘g underds Inatitute .

: XL on this $1lm are accurate reproduc metts standards of the Amaricen ! the '

B e e L Tt TR S, T e iy w8
micro B

(ANS1) for archive
document being f1lmed. : § &S %% \6{9\1&%
Operator's Signature g o




‘The micrographic images

S~ a writter agreement from the evaluator not to disclose the information
contained in the proposal.
E. Procurement Officer.
1. Designation. The procurement officer or the procurement officer's
designee will be designated by motion of the Commission. Ordinarily,

the procurement officer or the procurement officer's designee for a

project may be the Commission division director of the division ri.ost

closely connected with the project goals.
2. Duties, The procurement officer or the procurement officer's designee b
will

a. Administer Commission procurement polioy.

b. Cooperate with the Commission Executive Secretary and the Office
of Management and Budget to ensure orderly procurement of goods |
and services,

c. With the approval of the Commission, appoint, when necessary, a
sufficient number of evaluation committee members from
Commission staff and other state agencies. ;s

d. Establish and maintain programs for inspection, testing and 5
acceptance of supplies, services, and construction.

e. Make written evaluation committee and other reports to the
Commission recommending award.

f. After Commission approval, send a notification of Commission
procurement decisions to all interested persons.

3. Powers. In addition to other powers prescribed, the procurement officer

or the procurement officer's designee will have the power to:

a. Adopt operational procedures consistent with Commission
procurement policy and sound procurement practices on such
matters including but not limited to bid or proposal solicitation,
evaluation, and contract negotiation, award, administration, and

enforcement: and

TR
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b. Designate a project manager from within the Commission. If none is
designated, the procurement officer or the procurement officer’s
designee may also be the project manager,

F. Executive Secretary.

1. The Commission Executive Secretary will supervise Commission

procurement officers or the procurement officer's designees and
cooperate with the Office of Management and Budget to establish and
maintain Commission procurement in compliance with Commission
policy and state law.

The Abandoned Mine Lands Division procurement officer or the
procurement officer's designee may maintain bidder lists. The lists may
be used as a basls for making future sollcitations. A mailing list need not
be limited to the firms on a bidder list and a mailing list need not include
all firms on the bidder list. The procurement officer or the procurement
officer's designee, may adopt procedures on bidder list use and bldder
removal or suspension from bidder lists.

G. Evaluation Committee.

1.

The procurement officer or the procurement officer’s designee may
establish, with Commission approval, a formal selection committee to
evaluate proposals received for consultant and other professional
services. The committee should contain broad-based representation
with a variety of skills needed to perform proposal evaluation.

The committee will recommend the most economical proposal expected
to meet the state's needs. The evaluators will exercise impartial
judgment in evaluating the relative merits of each proposal. When
appropriate, legal counsel should be involved to assist in making the
final recommendation.

H. Notlce and Appeal.

1.

Tlhob KA S A SR 2 AV OO B L el R

L

Those participating in a small purchase, competitive sealed bid, or
competitive negotiation will receive by mall notice of the Commission’s
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e intent to award or notice of the Commission's selection and ranking of
firms. The notice will state:
a. The Interested parson has the right to appeal the Commission's
decision for cause;
b. The right must be exercised within a specified time;
¢. The right must be exercised in writing; and
d. The reasons for appeal must be stated.

2, |fthere Is an appeal a formal hearing will be scheduled and interested
parties notified as the Commission deems just and reasonable,

l. Project Manager. _

1. The key person in the state-contractor relationship is the state's project |
manager. This individual will control and monitor the contractor's
activiti=s and provide the proper level of leadership and coordination
which will satisfy the Commission's obligations under the contract and
which will be conducive to a healthy business relationship.

2, Since a professional service contract may contain only a limited
description of the overall scope of the project of service to be performed
by the contractor, the project manager must be able to distinguish
between specific provisions in the contract and that which he desires
from a professional point of view.

3. The project manager does not have unilateral authority to change the
scope of work or specification under a contract. Should circumstances
arise where the project manager deems immediate changes,
suspensions or delays are necessary or prudent, the Commission
Executive Secretary and the procurement officer or the procurement
officer's designee will be notified. The project manager will write detailed
contemporaneous memoranda regarding the change, suspension or
delay, and report to the full Commission at the eanliest opportunity. A |
change, suspension, or delay will not take effect without formal f
Commission action unless the Commission has otherwise formally
authorized the project manager to effect changes, suspension, or delays.
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. 4. Among the many responsibilities assigned by the procurement officer or
the procurement officer’s designee to the project manager, the following
tasks should be given serlous consideration:

a. The project manager shouid initiate a contract review with the
contractor's team leader and prime assistants. This conference
should include a detailed examination of the contract documents,
prject time schedules, and the establishment of procedures for
submission of contract progress reports. Required interviews with
Commission staff should be scheduled through the project manager
to minimize disruption of the Commission operation.

b. The project manager should require frequent and periodic
conferences with the contractor and staff, even though the quality
and performance of the contractor has been excellent, Such
conferences shoult be divided into two parts. The first part should
address past performance and the second should address the future
activities of the rontractor, Matters of substance should be fully

i documented.

l c. The project manager must recognize that indecision and
procrastination will be two major problems in working with a
professional service contractor. Time is money to a consultant, and
he is prepared to demand payment for downtime and delays if the
fault lies with the agency regardliess of the contractual stipulations
related to price. The project manager must comprehend that time
does not normally cure or solve technical problems and may very
well compound them beyond repair; timely decisions are crucial to
the success of the project.

d. The project manager must establish himself as a leader in the state-
contractor relationship. Experience has shown that where a vacuum
exists in state leadership, professional service contractors tend to
move forward and fill the void in order to complete and deliver the
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end products. Consequently, quality control may not be maintained

in the process.
While input from various levels of state management is necessary to
insure acceptability of the end product, certain imitations must be noted.
In order for the professional service contractor to accomplish his tasks,
the various opinions, needs, and desires of state management must be
polarized into one unit or else he Is faced with changing directions with
each level of management and individual. The state must be of one
voice. This single voice must be the contract document with the project
manager as its spokesman,
The project manager should establish and internal accounting system for
the contractor's invoices and supporting documentation and
correspondence. This system is necessary if the contract is based upon a
not-to-exceed price or contains any variables which may affect payment.
A clear, precise audit trali of all activities related to payment of funds and
acceptances of deliverables must be maintained and accessible to the

contract officer at all times.

J. The Commission
The Commission will make the final determination of award based on

recommendation of the procurement officer.

K. Contract Officer

LRI D b L S IINE RN

<in the regular course of bustiness.
(ANBLY for archival microfiim. WOTICE: [f the

document befng f1lmed.

. The procurement officer or the procurement officer's designee insures

that terms of the contract are met. The procurement officer or the

procurement officer's designee will:

a. Insure that all laws, executive orders, clearances, and approvals are
met and that sufficient funds are avalilable;

b. Insure that contractors receive impartial, fair, and equitable

treatment.
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7\ V. BONDS
A. Bid Security
1. Bid security is required for all competitive siealed bidding for construction
contracts when the procurement officer exceeds $100,000. Bid security
must be either a bond provided by a security company authorized to do
business in this state, a certified check, or a cashier's check. This does
not prevent the requirement of bid securities on construction contracts
under $100,000 when the circumstances warrant.
2. Bld security will be In an amount equal to at least five (5) percent of the
amount of the bid.
3. When the Invitation for bids requires security, noncompllance requires
that the bid be rejected.
4, After the bids are opened, they will be irrevocable for the period
specified in the invitation for bids, except as provided in competitive
sealed bidding. If a bidder is permitted to withdraw its bid before award,

e e et e i me A -

/ \ no action will be taken against the bidder or the bid security.
h B. Contract Performance and Payment Bonds.
1. When a construction contract is awarded, the following bonds or security
will be delivered to the Commission and will become binding on the
| parties upon execution of the contract:
| a. A performance bond satisfactory to the Commission, executed by a
| surety company authorized to do business in this state in an amount
equal to 100 percent of the price specified in the contract; and
; b. A payment bond satisfactory to the Commission, executed by a
f surety company authorized to do business in this state and by the
5 U.S. Treasury Department, for the protection of all persons supplying
' labor and material to the contractor or its subcontractors for the
| performance of the work provided for in the contract. The bond will
| be in an amount equal to 100 percent of the price specified in the
s contract.
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2, Every person who has fumished labor or material to the contractor or its
subcontractors for the work provided in the contract, for which a payment
bond Is furnished under this section and who has not been paid in full
therefore before the expiration of a period of 90 days after the day on
which the last of the labor was done or performed by such person or
material was furnished or supplied by such person for which such claim
is made, will have the right to sue on the payment bond for the amount,
or the balance thereof, unpaid at the time of institution of such suit and
to prosecute said action for the sum or sums justly due such person;
provided, however, that any person having a direct contractual
relationship with a subcontractor of the contractor, but no contractor
furnishing sald payment bond, will have a right of action upon the
payment bond upon giving written notice to the contractor within 90 days
from the date on which such person did or performed the last of the
labor or furnished or supplied the last of the material upon which such
claim is made, stating with substantial accuracy the amount claimed and
the name of the party to whom the material was furnished or supplisd or
for whom the labor was done or performed. Such notice will be
personally served or served by mailing the same by registered or
certified mail, postage prepaid, in an envelope addressed to the
contractor at any place the contractor maintains an office or conducts its

business.
3. Every sult instituted upon a payment bond will be brought in a North

Dakota court, but no suit wll be commenced after the expiration of one
year after the day on which the last of the labor was performed or
material was supplied by the person bringing suit. The obligee named in
the bond need not be joined as a party in any such suit.
C. Bond Forms and Copies

1. The Commission will supply the form of the bonds required.

2. Any person may request and obtain from the Commission a certified
copy of a bond upon payment of the cost of reproduction of the bond

- At Y AT S e
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N and postage, if any. A certified copy of a bond will be prima facie
| evidence of the contents, execution and delivery of the original,

VI. CONTRACT PRICING
The cost plus, a percentage of cost and percentage of construction cost method

of contracting, will not be used. The procurement officer or the procurement
officer's designee will perform some form of cost or price analysis in connection
with every procurement action Including contract modifications, Costs or prices
based on estimated costs for contracts under grants will be allowed only to the

‘ extent that costs incurred or cost estimates included In negotlated prices are
consistent with federal cost principles.

VIi. PROCUREMENT RECORDS
The procurement officer or the procurement officer's designee will maintain

records sufficient to detail the significant history of a procu7ement. These
records will include information on: rationale for the method of procurement,

s selection of contract type, contractor selection or rejection, and basis for the cost
) or price.
|
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Vill. APPENDIX

Evaluation Criterla for Request for Proposals/Competitive Negotiations
Sample Scoring System for Competitive Negotiation Type Contracts
Procedures for Competitive Negotiation Type Contracts

Sample Contract Negotiation Minutes

Procedures for Sole Source Procurement

Checklist for Work Statement (Specific Provisions) Contracts and Requests
for Proposals
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APPENDIX A

| Evatuation Criteria for Request for ProposalaICompetltivo Negotiations
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N EXAMPLE EXAMPLE EXAMPLE EXAMPLE EXAMPLE
PUBLIC SERVICE COMMISSION
EVALUATION CRITERIA ‘
FOR
REQUEST FOR PROPOSALS/COMPETITIVE NEGOTIATIONS
CASE NO. PU-314-92-1060

The following point system will be used in evaluating the proposals submitted. The individual
criterion and point system was established in the written request for proposals. Each rater will -
use this form to score each proposal received and accepted. The total points of all raters wili !
be added together and divided by the number of raters to establish the final score. All rating :

sheets will be kept as a part of the contract file.

Quality of written proposal - O to 6
Comments, if any?
Points awarded

Capability including personnel qualifications, specialized experience, training, education, and
performance record - 0 to 20

Comments, if any?
Points awarded
™\ Understanding of the project - 0 to 20
... Comments, if any?
Points awarded
Proposed work approach - 0 to 10
Comments, if any?
Points awarded
Price
A. Lowestbid to 120% 45
B. 121 %to 130% = 44 '¢
C. 131 %to 140% = 42 "
D. 141 %to 160% = 38
E. 151 %to 160% = 32
F. 181 %to 170% 24
G. 171% to 180% 14

H. 181 % to 180%

l. 191 % and over
Points awarded

TOTAL POINTS AWARDED
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APPENDIX B

Sample Scoring System for Competitive Negotiation Type Contracts
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~ SAMPLE |
SCORING SYSTEM |
FOR COMPETITIVE NEGOTIATION TYPE CONTRACTS
A. Lowestbidto 120% = 45 $12,000 TO $14,400
B. 121 % to 130% = 44 $14,401 TO $16,600
C. 131 % to 140% = 42 $16,601 TO $16,800
D. 141%to 160% = 38 $16,801 TO $18,000
E. 151 % to 160% 32 $18,001 TO $19,200
F. 161 % to 170% 24 $19,201 TO $20,400
G. 171% TO 180% = 14 $20,401 TO $21,600
H. 181 % TO 190% = 2 $21,601 TO $22,800
{/w L 191 % & OVER = 0
This scoring sheet can be altered in terms of percentages and /or dollar amounts as
long as it is done prior to sending out the invitation for proposals to a reasonable
number of quaiified applicants. All qualified responders to the request for proposal shall
be rated using the same scoring criterion.
.
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APPENDIX C

Procedures for Competitive Contract Negotiations
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PUBLIC SERVICE COMMISSION
PROCEDURES FOR
COMPETITIVE CONTRACT NEGOTIATIONS

Effective date: April 24, 2001

"Competitive Negotiation" is a procurement process in which an agency selects a

reasonable number of qualified Contractors to submit proposal(s) for deliverable goods

or services.

The following steps e to be followed when utilizing this method of procurement;

e

o

dacument

1.

the micrographic imeges
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or are
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Lar course of

orofilm. NOTiCEs 1€ the fil

Secure written approval from the Commission or the designated official

for this method of procurement.
Develop a clear and accurate description of work to be performed.

Prepare a formal invitation to firms for their submission ol a proposal.

The invitation should include the following;

a. Project title

Scope of work

Description of professional services required
Submittal of a flat rate or line item price quote
Resume of personnel providing tlie services
Documentation of related work experiences
Scheduled performance period

Rating system used in evaluating proposals

i. Provide at least three client references

J.  Commission authority to reject ariy and all proposals
k. Conflict of interest disclaimer

e >0 2 0o T

i el ran 5

e e et e

The appropriate PSC Division shzil establish a selection committee to
review and rate the proposals utilizing the rating criteria identified in the

solicitation notice.

The Commission approved policy shali be followed in the selection and

award of the contract.
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APPENDIX D
Sample Contract Negotiation Minutes
i
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SAMPLE SAMPLE SAMPLE SAMPLE SAMPLE SAMPLE
PUBLIC SERVICE COMMISSIOM
CONTRACT NEGOTIATION MINUTES

October 2, 2001

Time: 3:40 p.m.

Case:PU 314-92-1060 U.S.West.

Members Present: John Kapsner, Bill Binek, Pat Fahn, and lllona Jeffcoat Sacco

The meeting began by discussing the time frame of this Contract. The consensus was that the
contract would begin on October 6, 1992 subject to the approval of the Commission. Because
of the magnitude of the case it would be very difficult to estimate when the case would be
concluded. The estimated length would be up to one year subject to negotiation for an
extension If the case cannot be settled within that time frame.

The estimated cost of the work was then discussed. it was agreed that Mr.Kapsner would
charge a flat rate of $80,00 hr. which includes all clerical fees of his firm. It was agreed that Mr.
Kapsner would charge 50% of the $90.00 per hour for all tirne expended before 8:00 a.m. and
after 5:00 p.m. for hours worked on the case while engaged in travel. It was also agreed that
this would be a cost reimbursable contract and that all expenses charged would be backed up

by records available to the Commission for audit.

The estimated budget line items for expenses are as follows:
1. $90.00 per hour times 350 hours for personnel costs $31,600.
2. Documented reimbursable expense. at the estimated costs of:

a. Travel. $2,500.
b. Hotel/Motel. 400.
¢. Meals. 250.
d. Postage. 50.
e. Print/Reproduction 200.
f. Supplies. -0-
g. Telephone. 150.
h. Other. 1,850,

*Established at state rates based on up to four out of state trips.
** Based on court reporter, transcripts, and other related costs for 5 depositions at 3 hours each,

By signature, both parties agree that this Is a true and accurate representation of the
negotiation meeting.

For the PSC

For the Contractor -
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APPENDIX E

Procedures for Sole Source Procurement
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PUBLIC SERVICE COMMISSION
PROCEDURFS FOR
SOLE SOURCE PROCUREMENT

A sound procurement system should provide for full and open competition that I both
fair and equitable to all potential bidders.

However, there are times when circumstances are such that the desired action cannot
be accomplished through the lengthy process of solicitation of bids. Under those
unique conditions sole-source contracting may be warranted.

Sole source procurement (noncompetitive negotiation) is a method of solicitation of a
proposal from only one source. When this method of procurement is proposed, written
justification must be presented to the Commission or the person designated by the
Commission for approval.

The following reasons may be justification for sole-source procurement:

-
| 1,
a 2,
N
3.
[
|
\ 4.

The proposed item or service is available only from a single source.

The person or organization has the unique product or the special skills,
knowledge, abilities to provide the required services (at the exclusion of
others) and is considered the preeminent deliverer of that product or
service at the time of selection.

Emergency or severe time constraints preclude issuing a formal Request
for Proposal.

The service is available within the existing structure of state or local

government.

The following steps should be followed to secure a sole-seurce contract.

1.
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Draft a written justification for sole-source procurement and present it to
the Commission or the designated authority for approval.

If approved, contact the proposed provider and proceed to negotiate the
contract. Minutes of the negotiation session shall be taken and the
prepared minutes sent to the other party for concurrence.

Prepare the contract and present it to the Commiission for action. If
approved, execute the contract.
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S Chiecklist for Work Statement (Specific Provisions) Contracts and the Requasts
for Proposals
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CHECKLIST FOR
WORK STATEMENT (SPECIFIC PROVISIONS)
CONTRACTS AND REQUESTS FOR PROPOSALS

The following checklist is designed to aid in the development of a good statement of
work for the request for proposal or the specific provisions in any contract. This is the
most important and vital part of a Request for Proposal or a Contract.
1. Does the work statement contaln only essentlal requirements?
2. Are the specific goods or services to be delivered stated in clear
unambiguous terms?
3. Are directions readily distinguishable from general information?
4, |f there are any limitations or constraints on the contractor, are they
identified in the statement? |
5. What standards will be used to measure performance? Are they |
objective? |
Are time-frames for deliverables identified? Are amounts identified? ?
7. Are reporting requirements {technical and progress/compliance) clear?
Have timing, content, and level of detail been specified?
8. Is payment to be periodic or based upon final completion? If periodic
payments, at what point (time, percent of completion, phases of
completion, weighted based on importance or level of difficulty, amount
of product delivered)?
9. Does the statement clearly indicate that the administrator (owner) will
make the determination of what is acceptable quality of the goods or

sarvices?
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the miorographic {meges on this

Testimony
Engrossed HB 1180

Presented by: Linda Belisle, Director
OMB, Central Services Division

Before: Government and Veterans Al (- ( o:umittee
Karen Krebsbach, Chair
Date: March 6, 2003

Chairman Krebsbach and membets of the committee, my name {s Linda Belisle. I'm the
director of Central Services Division of the Office of Management and Budget.

Background: The Office of the State Auditor conducted a performance audit of contracts for
services early in 2000. Some of the recommendations in the report that was issued in March
of 2000 were that OMB develop policies related to the procurement of services and ensure
that state agencies receive proper training, The Auditor's Office also recommended that
OMB introduce legislation to allow OMB to establish these policies. A bill was introduced
during the 2001 Legislative Session. Section 2 of the bill removed the exemption for

agencies in the procurement of services,

Agencies vehemently opposed that section of the bill. As a result, the bill was amended to
add a legislative intent. It reads as follows:

"It is the intent of the fifty-seventh legislative assembly that (he office of inanagement
and budget in consultation with the attorney general develop standards and guidelines
for the procurement of contracts for setvices and if apptopriate, submit proposed
legislation to the fifty-eighth legislative assembly regarding those standards and
guidelines, State agencies are encouraged to follow the standards and guidelines as set
forth by the office of management and budget and develop agency guidelines for
procurement of contracts for service."

The State Procurement Office surveyed all state agencies and institutions and asked them to
provide a copy of their existing guidelines for the procurcment of services and also asked
them to identify one contact person to work with the Procurement Office in developing the
standards and guidelines, The State Procurement Office then contracted with the National
Association of State Procurement Officials (NASPO) States Helping States Program to
review existing agency guidelines and help develop a manual of standards and guidelines for
the procurement of services based on best practices in public procurement,

The State Procurement Office met with agencies in October to discuss the development of
these guidelines. Agencies were provided a copy of the draft guidelines. We met with the
agencies again in November to discuss the guidelines as they had been written at that point,
Concetns expressed at this meeting were addressed and incorporated into the manual, The
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o revised manual was reviewed by our legal counsel and sent to the agencies on January 3,
/ 2003,

|

{

{ The guidelines reflect best practice and are designed to serve as a desktop reference for all
; persons involved with the procurement of services. They were not intended to resirict the
; effectiveness of the individuals involved in procurement but to provide for legal, effective,
? consistent, and complete consideration of the procurement process while ensuring fair and
professional treatment of vendors desiting to do business with the State.

Now I would like to talk about HB 1180, Although I've listed every change in my prepared
testimony, I wiil only address the major ones in each section.

HB 1180

Section 1
e Updates the terminology from supplies and equipment to commodities and services.
These terms are more descriptive of how business is conducted today. This is done
thioughout the bill.
e Adds definitions for commaodities, procurement officer, professional services,
purchasing agency, and services.

Section 2
¢ Continues the exemption for professional services but requires agencies to report
T each professional contract they enter into to OMB, describing the nature of the
service procured, the process used, whether or not a competitive bidding or proposal
process was used, and an explanation as to why neither process was used within 30
days of securing the professional service.

o This section of the bill was amended by the House. The original version
continued the exemption for professional services as does this bill, but it
required agencies to follow the standards and guidelines established by
OMB—the standards and guidelines that were distributed January 3, 2003,
This hill continues the exemption but requires agencies to report their
contracts for professional services to OMB. Our concerns with the House
amendment are that (1) there is no minimum amount as to what needs to be
reported. Reporting every service contract regardless of the amount may
create an administrative burden for all agencies, (2) There is no directive as
to what OMB is to do with the information. (3) We are concerned that if
agencies don't report a professional service contract within 30 days, they are
in violation of law. We would suggest that a reporting time period be
specified such as monthly or quarterly,

Updates terminology from items to commodities.
Changes the word procurement card to purchasing card to be consistent with
terminology in this section.

e Moves language from 54-44.4-06 to this section so it is more appropriately placed.
(from Page 6, lines 6 through 10.)
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Section 3
"  Requires contract awards be made through a competitive bidding process to the

lowest responsible bidder.
Allows for a competitive proposal process.

o Allows the procurement officer of an agency to reject bids or negotiate for a lower
price with a successful bidder.

) Allowivs for competitive sealed bids to become subject to open records laws upon
opening.

» Extends allowances for when competition may be waived or limited and when
negotiations may be used to services, not just commodities.

e Rewrites #d, Line 12 on Page 5 for clarificatlon,

o Updates goods to commodities or services.

Section 4
o Updates item to commodity or service.
e Removes language regarding dclcgation of authority to more appropriate section. (to
Page 3, lines 28 through 31.)
o Updates supplies and equipment to commodities or services.
o Allows for a multistep sealed bidding process.

Section 5
o Allows for a competitive sealed proposal process.
m e Exempts proposals from the open records taws until an award is made.

Section 6

o Adds a section regarding small purchases.

Section 7
» Establishes a protest and appeal process.

Section 8

e Requires OMB to establish and maintain a current list of persons who desire to do
business with the State.

e Requires OMB and agencies to use that list when issuing solicitations over the
amount established for small purchases or when otherwise waived,

e Removes unnecessary language and clarifies existing language regarding the vendor
application.
Allows for the use of electronic signature on the vendor application.
Adds language which allows agencies to accept bids from vendors who are not on
the approved vendor list if the agency determines it is in the best interest of the state
to do so but requires that the successful bidder become approved within a specified
period of time, It also allows the agency to waive the approval requirement if it is !
determined that registration with the Secretary of State and the appointment of an
agent for service of process in this state are not required. ;

"""" . ¢ In the event of a tie, the approved vendor must be given preference. '
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TN Membets of the committee, it is not OMB's intention to attempt to micromanage agencies by

doing all of their buying, including contracting for their services, With a staff of § in the
State Procurement Office, that just would not be possible to do. Howecver, it is our intention
to continue the development of the guidelines that provide for legal, effective, consistent,
and complete consideration of the procurement process that reflect best and current practice
in the profession of public procurement, develop and implement a comprehensive training
program, and then delegate back to the agencies the procurement of commodities and
services, These changes will allow state agencies and institutions to purchase more goods
and services directly, thereby reducing the time required to obtain needed goods and
services and reducing the administrative costs of purchasing. The State Procurement Office
can then focus on providing value-added services to all agencies in the areas of traini.g,
consulting, and establishing multi-agency term contracts.

An effective central procureinent program reduces the cost of government by eliminating
inconsistent practices and procedures that confuse vendors and discourage them from
competing. It inspires public confidence in government because it places someone in charge
of the management of the system through which the State spends a significant amount of its
budget. It promotes honesty and integtity throughout governmental operations by providing,
among other things, support for the procurement officials in agencies with delegated
authority. It is, indeed, a function that the State cannot afford to undervalue or compromise.

At this time, I would like to submit amendments to the Engrossed HB 1180, They are listed

/"\\ on the attachment to my testimony. After working with the House on their amendments, we

discovered there is still some cleanup that needs to be done in this bill. The Attorney
General’s office and the Secretary of State’s Office concur with these changes.

This concludes my testimony. I would be happy to answer any questions you may have.
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1180
Page 3, after line 27, inseit;
2. All contrac Il other instruments executed by the industrial commission
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CHAPTER 84-44.7 ~
ARCHITECT, ENGINEER, AND LAND SURVEYING SERVICES

34-44.7-01. Definition. “Architect, engineer, construction management, and land
surveying services" are those professional services assoclated with the practice of architecturs,
professional engineering, professional land surveying, landscape architecture, interior design
pertaining to construction, and construction management, as defined by the laws of this state, as
well as incidental services that members of these professions and those in their employ may
logically or justifiably perform, Including studies, Investigations, surveys, evaluations,
consultations, planning, programming, conceptual designs, plans and specifications, cost
estimates, inspections, construction management, shop drawing reviews, sample
recommendations, preparation of operating and maintenance manuals, and other related
services, except for professional services related to prefabricated steel for bridge purposes.

54-44.7-02. Applicabliity - Policy. Architect, engineer, construction management, and
land surveying services must be procured as provided in this chapter, It Is the policy of this state
that all North Dakota state agencles shall negotiate contracts for services on the basls of
demonstrated competence and qualification for the particular type of services required.

54-44.7-03. Procurement procedures,

1. Each using agency shall establish its own architect, engineer, construction
management, and land surveying services selection committee hereinafter referred
to as the agency selection committee, which must be composed of those Individuals
whom the agency head determines to be qualified to make an informed declsion as
to the most competent and qualified firm for the proposed project. The head of the
using agency or that person's qualified, recponsible designee shall sit as a member
of the agency selection committee for the purpose of coordinating and accounting for
the committee's work.

2. - The agency selection committee is responsible for all of the following:
a. Developing a description of the proposed project,
b. Enumerating all required professional services for that project.

c. Preparing a formal invitation to firms for submission of finformation. The
invitation must include, but not be limited to, the project title, the general scope
of work, a description of all professional services required for that project, and
the submission deadline. The Invitation or notice thereof must be published.
Upon written request, the agency shall also mail coples of the invitation to any
interested party. The manner in which this must be published, the content of
the publication, and the frequency of the publication, must be established by
regulation of the agency selection committee.

3. The date for submission of information from Interested persons or firms in response
to an Invitation must be noi fess than twenty-one days after publication of the
invitation. Interested architect, englneer, and land surveying perscns or firms must
be required to respond to the Invitation with the submission of the information
required In general services administration forms SF 254 and SF 265,
architect-engineer related services questionnaire for specific project, or such similar
Informatlon as the agency selection commilttee may prescribe by rule.

4, Following receipt of information from all interested persons and firms, the agency
selection committee shall hold interviews with at least three psrsons or firms who
have responded to the committee's advertisement and who are deemed most
qualified on the baslis of information avallable prior to the Interviews. If less than
threa persons or firms have responded to the advertisement, the committes shall
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readvertise or hold interviews with those who did respond. The agency selection
committee's determination as to which wlll be interviewed must be In writing and
must be based upon its review and evaluation of all submitted materials. The written
report of the committee must specifically list the names of ali persons and firms that
responded to the advertisement and enumerate the reasons of the committee for
selacting those to be interviewed. This written report must be avallable to the public
upon written request. The purpose of the interviews must be to provide such further
Information as may be required by the agency selection committee to fully acquaint
itself with the relative qualifications of the several interested persons or firms.

The agency selection committee shall evaluate each of the persons or firms
interviewed on the basis of the following criteria:

a. Past performance.

b. The ability of professional personnel.
c. Willingness to meet time and budget requirements.
d. Location.

e. Recent, current, and projected workloads of the persons or firms.
f.  Related experience on similar projects.
g. Recent and current work for the agency.

Based upon these evaluations, the agency selection committee shall select the three
which, In its judgment, are most qualified, ranking the three in priority order. The
agency selection committee's report ranking the Interviewed persons or firms must
be In writing and must include data substantiating Its determinations, This data must
be available to the public upon written request.

The agency selection committee shall submit its written report ranking the
interviewed persons or firms to the goveming body of the using agency for its
evaluation and approval. When It Is determined that the ranking report s final by the
agency, written notification of the selection and order of preference must be
immediately sent to all of those that responded to the ageny selection committee's
invitation to submit Information.

The governing body of the using agency or its designec shall negotiate a contract for
services with the most qualified person or firm, at a compensation which is fair and
reasonable to the state, after notice of selection and ranking. Should the governing
body of the using agency or Its designee be unable to negotiate a satisfactory
contract with this person or firm, negotiations must be formally terminated.
Negotlations must commence In the same manner with the second and then the
third most quallfied until a satisfactory contract has been negotiated. If no
agreement is reached, three additional persons or firms in order of thelr competence
and qualifications must be selected after consultation with the agency selection
committee, and negotiations must be continued In the same manner until agreement

Is reached.

54-44.7-04. Exception.

1.

on this film aru sccurate reproduc

All state agencles securing architect, engineer, construction management, or land
surveying services for projects for which the fees are estimated not to exceed ten
thousand dollars may employ the architects, engineers, construction managers, and
land surveyors by direct negotiation and selection, taking into account all of the

following:
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a. The nature of the project.

A~ b. The proximity of the architect, engineer, construction management, or land
N surveying services to the project.

¢. The capability of the architect, englneer, construction manager, or land
surveyor to produce the required services within a reasonable time.

d. Past performance.
e. -Ability to meet project budget requirements.
This procedure shall still follow state policy set forth above,

2. Fees paid pursuant to this section during the tweive-month period immediately
preceding negotiation of the contract by any single state agency for professional
services performed by any one architectural, engineering, or land surveying ﬁfmn
or firm may not exceed twenty thousand dollars. All persons or firms seeking to
render professional services pursuant to this section shall fumish the state agency
with which the firm (s negotiating a list of professional services, including the fees
pald, performed for the state agency during the twelva months Immediately
preceding the contract being negotiated.

54-44.7-05. Splitting projects or services contracts prohibited. No using agency
mey separate service contracts or spiit or break projects for the purpose of circumventing the
provisions of this chapter.
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N PROPOSED AMENDMENT TO
ENGROSSED HOUSE BILL NO. 1180

Page 2, line 7, after “ 54-44,7-01" insert “which are exempt from this chapter”

Renumber accordingly
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Testimony on Engrossed House Bill #1180

Good morning Madam Chair and members of the committee. My name is Steve
Cochrane and | serve as Executive Director of the Retirement and Investment Office
(RIO). RIO is charged with the administration of the Teachers’ Fund for Retirement
(TFFR) and the State Investment Board (SIB). | am here today to testify not in
opposition to the bill, but to request that the bill be amended to remove its effects on our
fiduciarily grounded service procurement procedures. We are requesting this
exemption for two reasons:
1. Because of the fiduciary responsibility of the TFFR and SIB Boards.
2. The statutory provisions relating to the Teachers’ Fund for Retirement and the
State Investment Board.
As you know, the Retirement and Investment Office enters into contracts with many
investment managers, investment consultants and actuaries. We have approximately
30 such relationships in effect today. In our many years of experience, we have found
the critical aspects for considering such entities for retention to be diverse and unique to
each situation. Demonstrated skills, areas of expertise, personnel, relevant investment
strategles, compatibility to the investment program and other important setvice
relationship factors vary considerably from fim to firn. While fees are certainly
considered before contracts are signed, they often have a low correlation to the

selection of the service professional based on the most important considerations.

Authority to select and retain services is granted to our boards by state law. While
recoghizing the fiduciary responsibifities of the boards in discharging their duties, the

law does not prescribe a detailed procedure for executing these fiduciary duties.

/
-~ Through collective wisdom, experience and astute advice, the boards have responded
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to each hiring situation over the years as appropriate to the situation. Flexibility has

been a key to the boards’ success in efficiently executing their duties, understanding the

key criteria for each selection process.

The fiduclary responsibllities of TFFR and the SIB are entrusted to the Boards of
Directors who are the trustees under state statutes. As trustees, their sole responsibliity
is the programs that they administer. Therefore, in order to fulfili their responsibilities
they must be assured that they have a level of independence sufficlent to permit them to
perform these duties and to do so effectively and efficlently. As trustees they are
somewhat different from other state agencies in that they are subject to an extensive
and stringent set of fiduciary obligations to the program participants and beneficiaries.
These obligations both require and justify the need for independence.

Furthet, the independencé is required because it permits the trustees to perform their
duties in the face of pressures from others who may not be subject to such obligations.
In the absence of Independence, trustees must be forced to declde between fultilling
their fiduciary obligations to participants and beneficlaries and / or compfylng with the
direction of others that may be responding to a wider ranging set of interests. In this
gense, the independence rc ;ulred by the trustees is an integral part of the fiduciary

obligations thai govem the operations of the Boards.

Any interference with the Boards' procurement of goods and services interferes with
both the independence the Boards need to fill their fiduciary responsibilities and the

strict accountability in personat liability Board members have for a breach of fiduciary

duty.
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r | ! By requiring the Boards’ contracts to comply with regulations designed for all state
agencies we belleve that OMB could In effect exercise control over the Boards' choice
of service providers. This type of Interference impairs the ultimate accountability of the
trustees for selecting service providers, making it unclear whether they may be held
responsible for the consequences of an imprudent selection of a service provider.

Therefore, we feel that from a fiduciary standpoint it remains important that the Boards

are not subject to this provision.

In summary we belleve that exempting the TFFR and 5IB programs as administered by

RIO fror HB 1180 Is justified in order to maintain the Boards' fiduciary responsibility for

their programs and accountability to their members and program clients. Further, we
P believe it is consistent with the intent of prior legislatures in establishing the Boards as

the fiduciary. Finally, we believe it is justified since the legislature has already

established for TFFR and the SIB specific statutory requirements that grant authority in

contracting.

We would respectfully request that an exemption be granted to the Retirement and

Investment Office or that tt.» procurement of investment management setvices,

investment consulting services and actuarial services, be specifically exempted in this

legislation.

Thank you.
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TechLink...

Data Center

Testimony of Jason Dockter
General Manager, TechLink, Inc.
On HB 1180
March 6, 2003
Madam Chair and mesmbers c;f the Senate Government and Veterans Affairs Committee:

My name is Jason Dockter and I am the General Manager of TechLink, Inc., and servo as
the Director for Region V1, for the Information Technhology Council of North Dakota. Itis a
pleasure to provide testimony to encouraée more discussion and thought to HB 1180.

TechLink, Inc., a data center incorpotated in 1997, is a professional data entry and web
services provider located in Ashley, North Dakota. We currently employ 22 people a: a s;:mall
business in this states private sector, TechLink has and continues to aggressively pursue
cotnmercial and government opportunities, both state and fedetal.

Unfortunately, as a service provider in the State of Notth Dakota we have realized little,
if any opportunity to bid on contracts within our state. Since registering with State Procurement,
in August of 2001, we have not received one bid opportunity, other than an occasion where we
pursued the agency and an opportunity happened to be available to bid on at the time of inquiry.

o Q: Why has TechLink, a registered company with this state’s procuxement office, not
been afforded more opportunity to bid on service related contracts?

o A: 1)1 would suggest that it is due to the fact that agencies are not required to solicit bid

| requests to a central posting system on service related projects, and 2) bidder lists and
bidding requirements are not regulated to encourage more participation ot competition

from the private sector.
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I usk this committee to consider why service providers in this state should receive
different treatment than commodity providers. The principle of the matter directly equates to a
present system that does not offer “fair and equal opportunity.” The lack of agency procedures
and requirements, within the service sector needs of the govermment, will forever equal little or
no competition; and likely very slim private sector opportunity.

If members of this committee were in the private sector, providing a professional service
you wish to sell to ‘the state government, is it fair that you have to ‘cold call’ 90 state agencies
instead of accessing a central posting system or receiving solicitations because you are listed on
a bidders list offering core competencies in an area of need. If the state does not bring some

legitimate processes to service telated opportunities one can expect that the agencies will
continue ity an “as is” wode and refuse to change. There needs to be some authority that
S mandates agencies to use a bidders list and central posting site for appropriate service related
') opportunities.
The professional service providers in the p'rivlate sector deserve an opportunity to grow

there business by bidding and participating in our state govetnment procurement arena. I ask
you to consider that companies like TechLink offer professional services i.e. skills, knowledge
and advice that could be utilized by our state govetnment. Why are we not afforded a fair and
equal opportunity to participate in service contract opportunities for the State of North Dakota?
Would anyone on this committee wish to suggest that there has not been any projects in the last

year and a half that TechLink could not have bid on in the area of data entry, web design or other

service needs of the state? ﬁ
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I believe that professional service providers in the private sector have not been 3

*

encouraged to participate in state government procurement opportunities due to the current Jack E*
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b | h of direction and authority related to service procurement. Until the process edits and some
- direction and authority are in place I don't expect we will see this trend change and that is

unfortunate. It is 2003 and time to secure better procurement process details so agencies will
encourage more professional service provider participation and competition.

1 appreci&e the opportunity to provide this testimony and wish I could have been present
to deliver this myself. Please consider the viewpoint of professional service providers in this

) ' state who wish to respectfully participate in state government proourenient as a means of

sotential new business without tracking 90 different contracting offices.

Dockter Testimony in Support of Central Posting, Bidder Lists & Agency Requirements
to augment new contracting methods for greater private sector participation in
Professional Service Procurement Opportunities with the State of North Dakota.

~’ Jason Dockter
General Managex
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Roger Johnson Ph
Agriculture Commissioner Tolrl) ?=?ee g&; gig-;gg;
www.agdepartment.com L R Fax (701) 3284567
. Department of L
Agriculture
600 E Boulevard Ave., Dept. 602
Bismarck, ND 585065-0020
Testimony of Judy Carlson,
Project Safe Send Coordinator
House Bill 1180
Senate Government and Veterans Affairs Committee
March 6, 2003

Chairman Krebsbach, Committee members, I'm Judy Carlson, I coordinate several
programs in the department of agriculture,

Last session, a similar bill was introduced. Many state agencies testified “neutral” on
legislation putting the procurement of services under OMB but testified that guidelines
would be a good idea. We are opposed to the legislation now before you for many

reasons.

Contracting by our agency is done by persons responsibie for the outcome of the services,
with legal council and recommendations by an assistant attorney general.

This bill creates considerable more work for all agencies and OMB. We believe that the
fiscal note does not accurately reflect the additional costs that our agency and other
agenctes will incur if this is enacted. It could also create more work for small businesses.

The language is confusing. Currently, I administer several contracts dealing with manual
electronic soil digitizing; an advertising agency that creates print and radio ads, then
places the advertisement; and hazardous waste contractors that accept waste as the
generator, identify the waste, pack for shipping per EPA requirements and incinerate the
waste at out of state facilities. Reading the definitions, I am assuming that all of these
services would be “professional services” not “services”. It appears that professional
services are exempt from most of the requirements in this bill. Yet, in section 2, we
would be required to file a report to OMB and in section 7, OMB has jurisdiction over

professional service awards,

We support the section including sealed bids for services as closed records until the date
and time the bids are opened. However, does this include bids for professional services?

If there are abuses of the current system, the auditor’s office or OMB should deal with the
specific cases in lieu of creating a confusing, non-funded mandate. Thank you,
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HB 1180

Presented by: lllona A. Jeffcoat-Sacc. |
Director, Public Utilities Division
Public Service Commission

Before: Senate Government and Veterans Affairs Committes
Honorable Karen K. Krebsbach, Chair
Date: 6 March 2003
TESTIMONY

Madam Chair and committee members, | am lllona Jeffcoat-Sacco,
director of the Public Service Commission’s Public Utilities Division. The
Public Utilities Division administers the Commission’s jurisdiction over
telephone, gas and electric public utilities in North Dakota. The
Commission asked me to appear here today to oppose Engrossed HB
1180 as it relates to procurement of services.

The Public Service Commission has several divisions that are
involved in procurement of services. Our Abandoned Mine Lands Program
is one hundred percent federally-funded with an annual budget between
1.5 and 2.0 million dollars. In AML, construction and professional services
for the reclamation of abandoned mine sites are procured using
procurement procedures patterned after the Federal Acquisition

Regulations (FAR) and the Department of Transportation Standard
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Specifications for Road and Bridge Construction. Competitive sealed
bidding is the primary method by which services are procured, except in the
case of emergencies or where only one contractor is available to provide a
service. All procurement procedures, including sole source procurement,
are handled in strict compliance with the Commission’s procurement policy.
(A copy of this policy is available for your review if you wish.) The
procurement policy was initially adopted by the Commission in 1981 after
extensive consultation with and approval of the Attorney General. The
policy is updated as needed.

Our Reclamation Division is responsible for permitting active coal
mining activities in the state and ensuring adequate reclamation of mined
land. A reclamation bond is required to support this mandate, but if a
company were to forfeit its bond, the Reclamation Division would be
responsible for contracting with outside sources to reclaim the mined areas.
This contracting would also be done according to the Commission’s
procurement policy.

Another area in which the Commission depends on and uses the
guidance provided by its procurement pelicy is in the procurement of
professional services by the Public Utilities Division. In this division, the

professional services of attorneys, accountants, economists and others are
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sometimes required to process utility cases. We procure these
professional services by issuing a Request for Proposal (RFP), and we
include in that request information on how we will judge the proposals we x
receive. Our RFPs conform to the Commission’s procurement policy, as
does any sole source procurement that we may use in special
circumstances.

We are concerned with both the substantive and procedural impacts
of Engrossed HB 1180. The revised language regarding professional
services addresses some of our concerns, but it does not address all of
them. The reporting requirement on professional services is not a problem

for us. However, there is sufficient ambiguity in other provisions in the bill

that may negatively affect our ability to procure professional services.

One of cur main concerns relates to how the bill might impact our
ability to carry out our reclamation responsibilities. The process envisioned
by the bill could slow the procurement process for abandoned mine land
construction. The period during which construction may occur in North

Dakota is limited, and a timely procurement of services is critical. If

emergency procurement is needed, these problems are exacerbated.

Frovas e,

Another concern relates to accountability. We cannot emphasize

enough how important it is to keep the authority and accountability for
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statutory duties in the same place. The Public Service Commission has

statutory authority and an obligation to reclaim abandoned mine lands. It
carries out these duties by contracting with outside providers, rather than
having additional personnel on staff. This is the most efficient way to fulfill
the statutory obligation to reclaim abandoned mines, which pose threats to
public health and safety. The process used to contract these jobs should
and does meet high legal, ethical and risk management standards. But the
process still rightly belongs with the Commission, not another agency that

has no reclamation authority or expertise. It is the Commission that must

answer to the public and legislature, and the Commission should have the

N full authority and responsibility for the procurement process used to

implement its duties. We are concerned with a law that moves

procurement decisions from an Independently elected, constitutional,

expert agency to a separate agency without the same responsibility and

accountability to the public and legislature.

We have an additional concern with the requirement that pofential
bidders for services be registered vendors in North Dakota. This
requirement will limit the number of vendors available to the Commission i
and impose financial and administrative burdens on potential contractors. |

While each of our service contracts is very important to successful
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implementation of our programs, we do not believe that the amount of
business we may provide those vendors will justify their registration time
and expense. The House amendments to the original bill allow for a waiver
of this requirement under certain conditions, but there is some question
about the applicability of that provision to the Commission. This, combined
with the potential implementation of more restrictive rules, policies or
guidelines, and the need to justify a waiver on a case by case basis, will
significantly affect our procurement process.

Finally, and perhaps most importantly, by mandating that service
procurement be made in accordance with yet unwritten OMB guidelines,
o policies and rules, Engrossed HB 1180 will impose conditions on our

procurement of services that neither we nor you even know about today.

We cannot support legislation that imposes unknown conditions on how the

sommission carries out its statutory responsibilities.

For all of these reasons, the Public Service Commission opposes
Engrossed HB 1180 and urges the committee to recommend a do not
pass. In the alternative, the Public Service Commission respectfully

requests an exemption from the bill for the procurement of all professional

services and for services procured under N.D.C.C. Chapters 38-14.1 and

TRIE

38-14.2, or that the bill be amended to limit its applicability to commodities
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only. | would be more than happy to work with the committee and other

interested parties on amendments resolving these concems.

Thank you. This completes my testimony. | would be happy to

answer any questions you may have.
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N Prepared by Public Service Commission
PROPOSED AMENDMENT TO ENGROSSED HOUSE BILL NO. 1180

Page 2, line 22, overstrike the comma after “commodities” and insert an underscored
period, overstrike “except” and Insert immediately thereafter “The commodities

and services listed in" and after “following” insert “subsections are not subject to

in" i
requ pter other than as specifically provided

Page 3, after line 27, insert the following:
“9, ices obtained by the public service commission.”

Page 3, line 29, after “delegated” insert “by the office of management and budget”

Page 4, line 19, overstrike “section” and insert immediately thereafter “chapter”

Renumber accordingly

A

(.

S

y 2
TR e S

Proposed Amendmants to Engrossed HB 1180
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TESTIMONY OF JEFF ENGLESON
Director, Investments
North Dakota State Land Department

IN OPPOSITION TO ENGROSSED HOUSE BILL 1180
Senate Government and Veterans Affairs Committee

March 6, 2003

Engrossed HB1180 requires exacutive branch agencies to procure services through procedures
that are consistent with the procedures established in Chapter 64-44.4 and rules and policies
adopted by the office of management and budget. The bill also contains language that codifies
various aspects of the contracting for services process. Although we understand why the
legisiature (s interested in having the state develop standards and guidelines for the procurement
of contraots for services, we feel that Engrossed HB1180 conflicts with the Board's fiduciary
responsibilities under the State Constitution and current North Dakota law.

Atticle IX of the Constitution of North Dakota places responsibility for managing the state’s

permanent trust funds on the Board of University and School Lands. As a trustee, the Board has a
" fiduciary responsibility to manage trust assets for the best interests of the various beneficiaries.

NDCC 16-01-02 gives the Land Board “full control” over the investments, land and other assets of
the permanent trusts. In order to fulfill its responsibilities undor the constitution and North Dakota
law, the Land Board contracts with investment managers, investment consultants and other parties
as needed to perform services that cannot be performed In-house as efficiently or effectively as by

outside firms.

Contracting for investment services Is not the same as contracting for the purchase of goods or
the purchase of many other types of services. When purchasing investment services, many
factors, both tangible and intangible, weigh into the decision to hire a specific firm. Although the
bid price is important, other criteria weigh more heavily into determining which firm is most capable
of providing the desired service. When searching for investment services, Land Department staff
develop criteria that potential service providers must meet, Data Is analyzed, RFPs are Issued
and reviewed, and meetings are held with only those companies that best meet the established
ctiteria. The entire process Is documented to ensure that a fair and impartial decision has been

made.

At the present time, a representative of the Attorney General's office must approve all service
contracts entered into by the Land Board. Our attorney works with us to make sure we
understand the language in the contracts and to make sure that trusts’ interests are being
protected. The process used by the Land Board not only protects the interests of the trust funds, it
also gives us the flexibility we need to manage the trust assets in an ever changing business
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HB 1180
Tesatimony of Jeff Engieson
Senate Guvemment and Veterans Alfairs Commities

March 8, 2003

As currently propused, Engrossed HB1180 essentially takes away the Board’s authority to enter
into service contracts, and gives control of the contracting process to OMB, Although the bill does
exempt "professional services”, other servicas contracted for by the Land Board would not be
exempt. If the Land Board is required to follow rules and policies over which it has no control,
decisions could be delayed or prevented, potentially resulting in lost revenues to the trusts.

As | stated eartler, we understand why the legislature is interested in having the state develop
standards and guidelines to help the state better manage the many service contracts entered into
by various agencies, We are more than willing to work with OMB, and other agencies, to develop
standards and guldelines that would help us better manage how we contract for services,
However, we believe that requiring the Land Board to follow standards and guldelines that it has
no control over Is not the answer. If guidelines are going to be developed they should be just that:

guidelines, not requirements.

In addition to the broad concerns wa have about giving OMB authority over the Land Board's
contracting process, we have other concerns with Engrossed HB1180.,

¢ We have concerns about a number of the definitions in Section 1. The definition of
*Purchasing Agency" suggests that agencles don't have authority to enter into service
contracts without getting OMB approval.

o Wa feel that most of the issues addressed in Sections 3 through 8 would be better
addressed by policy or guidelines that allow for flexibly it circumstances watrant it.

o Section 7 establishes a process for interested parties to protest the awarding of a contract.
This process gives OMB the ullimate control over the contracting process and could delay
or prevent the Implementation of declsions made by the Land Board.

o Section 8 requires that potential bidders for services be registered vendors in North
Dakota. This requirement could potentlally decrease competition for service contracts and
increase the cost of contracting for services.

The fact is that this bill is poorty written and was drafted without the input of the agencies it
impacts. Had OMB worked with agencies prior to proposing this biil, we probably could have
reached an agreement as to concepts and language that would have satisfied everyone Involved.
Instead we are here today discussing a bill that satisfies aimost no one. The testimony you will
hear today from various agencles attests to the fact that this was not a well thought out bill or

process.

For the reasons outlined above, we respectiully oppose Engrossed HB1180 and ask that the
committee give a "do not pass* recommendation to the full Senate. In the alternative we would

request that Engrossed HB1180 be amended to either:
¢ make following OMB's contracting for services rules and policies voluntary, rather than a

requirement
o exempt the Board of University and School Lands from the provisions of Engrossed HB1180

| believe that other individuals will be proposing amendments today thai address the two
alternatives above. Because | have not seen the proposed amendments, | ¢an not tall you
whether or not we support those amendments. However, we would be happy to give you the Land

' Board's position on any proposed amendment once we have had a chance to review them.
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STATE AUDITOR
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STATE OF NORTH DAKOTA

OFFICE OF THE STATE AUDITOR
STATE nAPITOL
000 & BOULHARD AVE, - DEPT. §17
BISMARCK. ND 58508

TESTIMONY BEFORE THE SENATE
GOVERNMENT AND VETERANS AFFAIRS COMMITTEE
March 6, 2003

House Bill No. 1180

Testimony - Presented by Gordy Smith, CPA
Audit Manger

Madam Chairman, members of the committee, my name is Gordy Smith. I'm here to
testify in opposition to House Bill No. 1180. | testified in support of the bill when it was
originally presented in the House, however the State Auditor's Office opposes it in its
current form. Our opposition is tased only on the House amendments to the sections of
the bill that deal with issues brought forth in our performance audit on Contracts for
Services. My testimony will address only those sections of this bill. We have not taken a
position on other sections of the blll or the House amendments to those sections.

In the spring of 2000 the State Auditor's Office issued a performance audit on Contracts
for Services. This performance audit focused on current practices surrounding
procurement of services by state entities and whether they were providing for an
efficient and effective use of state resources.

The performance audit found that in fiscal year 1999, the State of North Dakota
expended in excess of $99 million on procurement of services. This figure would be
much higher for 2002. The total for fiscal years 1997, 1998 and 1999 was over $272
million. The total for fiscal years 2000, 2001 and 2002 would be significantly higher. A
critical area the performance audit uncovered Is the almost complete lack of any
formally established laws, rules, regulations or policies governing the procurement of
services by state entities,

The performance audit found numerous problem areas which were grouped into 3
broad categories:

a) processes to enter into contracts for services:

b) contract terms and language and;

¢) contract monitoring/management.

Page 1 of 3
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Examples of problems we encountered included: state entities procuring services
without having a written contract; and state entities entering into contracts without

following a bidding process.

The State Auditor's Office recently completed audit follow-up work on our performance
audit of Contracts for Services. This report was presented to the Legislative Audit and
Fiscal Review Committee during January, 2003. The results of our limited review
indicate that the circumstances we found during our original performance audit continue
to exist today. We believe the state is not utilizing its moneys efficiently or effectively to

procure services.

In its original form, HB1180 authorized the Office of Management and Budget to
establish policies relating to the procurement of services that must be followed by state
entities. This is a critical first step to ensure the state is efficiently and effectively using
its resources when procuring services. These policies could help ensure state entities
follow a sound, logical process to procure services. | would like to note that that the
original bifl provided OMB with the authority to establish policies. Contrary to what some
agencles stated in thelr testimony in the House, it did not change the state entity's
authority to bid the services or to select the vendor. However the amendments made to
this bill by the House in Section 2 eliminated the requirement that state entities follow
OMB policies established for the procurement of professional services. Instead, the
state entities are merely required to file a report with OMB each time they procure
professional services. This requirement does nothing to help ensure that state entities
follow a sound, logical process to procure services nor does it do anything to help
ensure the state is efficlently and effectively using its resources when it procures
services. The House amendment does little more than require additional paperwork

from stale entities.

| would like to point out that those services included in the definition of “professional
services” make up over 95% of the moneys expended by state entities for the
procurement of services. The House amendments in Section 2 require state entities
only to file paperwork surrounding each purchase of professional services. There has
been a lot of discussion during this legislative session relating to hov ‘ight money Is,
and how efflciencies have to be found. We strongly feel the state could realize
significant savings from the procurement of services if state entities were required to
follow a sound, logical and consistent process when purchasing services.

I've been made aware that an amendment may be offered to simply exclude agencles

that have a “fiduciary responsibility” from this legislation. One could argue that all state
entites have a fiduclary responsibility to the state’s citizens. Therefore it may be
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possible to construe such language to mean that all state entities would be excluded
from following this legislation should such an amendment be introduced and passed.

| believe that changes to this bill should be made to provide OMB with the authority to
establish policles and procedures for the procurement of all services, including
professional services. If there are certain types of services the Legislature feels should
be completely exempted (such as investment/actuarial services), then that could be
written into an amendment and put into law. However | feel that providing OMB with the
authority to exempt certain types of services or to delegate purchase of service authority
to agencles (this Is already done for purchases of goods/commodities) would resolve
those problem areas and still provide some assurance the state's resources are being
spent efficlently and effectively. In addition, there should be a process in place to allow
OMB to exempt an agency from following the policies and procedures in emergency
situations. This should be done on a case by case basis when the agency Is able to
demonstrate to OMB that an emergency exists.

State entity testimony in the House on this legislation included assertions by certain
state agencies that they currently have a good system in place to procure setvices. I'm
skeptical of those claims because during our original performance audit we asked state
entities to provide us a listing of their contracts for services. We established parameters
for those contracts that had to be provided to us. This should be an easy request to
comply with if the state entity has a sound system in place. We visited 15 state entities
after we received their listings and in every single case we found instances where
contracts that met our parameters had been omitted. That hardly endorses the assertion
that sound systems are already in place to procure services.

if any member of the committee would like a copy of our original performance audit or
our audit follow-up report, | will gladly provide them to you.

Madam Chairman, this would conclude my testimony and | would urge that changes be
made to the House amendments to Section 2 of HB1180. If the committee would like
our assistance in making changes to this bill, we would gladly provide it. I'm willing to
answer any questions the committee may have.
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U North Dakota University System
Engrossed HB1180
Laura Glatt, Vice Chancellor for Administrative Affairs

The NDUS supports Engrossed HB 1180, with the amendments offered by State
Procurement.

NS purchasing practicc. have been governed by purchasing policies enacted by the
Stute Board of Higher Education and implementing procedures adopted by the
Chancellor. The amendment on page 3, lines 28 and 31 and page 4, line 1 will clarify
that this practice continues, We have worked on this amendment with representatives of
the Attomey General’s Office and State Procurement,

I addition, the NDUS and OMB's Division of State Procurement share a rich working

relutionship. NDCC currently provides the State Board of Higher Education with broad

auihority over the purchasing activities of the NDUS, as well as the responsibility to

wuirk closely with State Procurement on joint activities, NDCC 15-10-17 (5) provides

specific power to the SBHE to “determine policy for purchasing by the university system

in coordination with the office of management and budget as provided by law. "

NDCC 54-44.4-02 also states: “The office of management and budget shall purchase
"/—\} items as requested by agencies and institutions under the jurisdiction of the state board of
\’ higher education and the legislative and judicial branches of state government, The

avencies and institutions under the jurisdiction of thee state board of higher education,

with the office of management and budget, shull make such joint purchases of like items 9

of high common usage as determined jointly by the agencies and institutions under the !

Jurisdiction of the state board of higher education and the office of management and

ttdget as will result in less cost to the state.” : ;

‘lie NDUS and State Procurement officials meet jointly on a regular basis to discuss joint f
purchasing, joint training and other cooperative efforts. This approach allows us to y
recognize our unique differences, but also to work together where it makes sense for the

hest interest of both parties.

'I'hank you for your thoughtful consideration of the amendments.
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TESTIMONY
OF
SPARB COLLINS
ON

ENGROSSED HB 1180

Madam Chair, members of the Committec, good morning. My name is Sparb Collins. I

am Executive Director of the North Dakota Public Employees Retirement System, or

PERS.

1 appcar before you concerning House Bill 1180. We are concemed for three reasons:
rN 1. Because of the fiduciary responsibility of the PERS Board.
2. The statutory provisions relating to the Public Employees Retirement System
(PERS).

3. Past Legislative review.

The fiduciary responsibilities of PERS are entrusted to the Board of Directors who are the

trustees of the system under the state statute. As trustees of PERS their sole

responsibility is the benefit programs that they administer. Therefore, in order to fulfill

their responsibilities they must be assured that they have a level of independence

sufficient to permit them tq perform these duties and to do so effcctively and efficiently.

As trustees they are somewhat different from other state agencies in that they are subject
™ to an extensive and stringent set of fiduciary obligations to the program participants and

beneficiaries. These obligations both require and justify the need for independence.
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Further the independence is required because it permits the trustees to perform their
duties in the face of pressures from others who may not be subject to such obligations, In
the absence of independence, trustecs must be forced to decide between fulfilling their
fiduciary obligations to participants and beneficiaries and or complying with the direction
of others that may be responding to a wider ranging set of interest. In this sense, the
independence required by the trustees is an integral part of the fiduciary obligations that

govern the operations of the Board,

Any interference with tlie Boards procurement of goods and se-vices interferes with both
the independence the retirement Board needs to fill its fiduciary responsibilities and the
strict accountability in personal liability Board menibers have for a breach of fiduciary

duty.

By requiring the retirement Board contracts to comply with regulations designed for all
state agencies we believe that OMB could in effect exercise control over the retirement
Boards choice of service providers. This type of interference impairs the ultimate
accountability of the trustees for selecting service providers, making it unclear whether
they may be held responsible for the consequences of an imprudent selection of a service
provider. Therefore, we feel that from a fiduciary standpoint it remains clearer that the

Board is not subject to this provision.

The statutes also do something for PERS that is unique in that the PERS Board is granted
the powets and privileges of a corporation. This does make PERS somewhat distinct

among other agencies and does suggest a prior legislative intent that the Board should be
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fulfilling its duties in a way (hat is consistent with the fiduciary obligation discussed

(/\ ' above.

Secondly, we note that one of the concerns of the auditor was the lack of guidelines for
agencies in contracting, We note that the legislature in enacting the PERS statutes is
clear concerning the requirements for the PERS Board as il relates to the contracting that
they must do. PERS statutes that directly relate to contracting include:

1. NDCC 54-52-04(4)- this section establishes the Board authority for retaining

Pev

actuarial and medical advisors and time frames for certain duties that must be

conducted relating to the actuarial reports.

2. NDCC 54-52-,1-04 - this statute establishes specific requirements for the

Board as it relates to the Uniform Group Insurance Program and the
assignment of contracts pursuant to that program for health insurance, life
insurance, dental insurance, long-term care insurance, employee assistance

program and vision care.

3. NDCC 54-52.1-04.1 — this section establishes specific provisions relating to

health maintenance organization contracting.
4, 54-52.2-02 and 54-52.01- these sections establish specific authority and
provisions relating to contracting for the Deferred Compensation Program. |
5. NDCC 54-52.6-04 — establishes the Board as the entity for contracting for the

defined contribution plan and as the fiduciary and trustee of that plan.

As the above indicates the PERS Board has responsibility for contracting in many y

,\ ) program areas. A

et
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Thirdly, PERS has two programs that allow participation by multiple vendors who meet :
7 3 minimum requirements which have been legislatively reviewed. These programs are the (
Deferred Comp Program and the EAP. The deferred ‘comp program format was recently |
roviewed by the Legislative Employee Benefits Committee and after hearing extensive
testitnony from the employee organizations, members and vendors it was determined that
the existing format should be maintained. Similarly for the EAP PERS offers a list of
qualified vendors to our participating agencies who can select one that best meets their
needs both in terms of capnbilities and geographic accessibility. I am note sure how

either of these program formats would work pursuant to guidelines that would be

developed pursuant to this bill.

Madam Chair, members of the Committee, thank you for allowing me this opportunity to

ped

D provide you our agencies thought and opinions on this bill. C -

This concludes my testimony.
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g
N PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1180 Qrnindpms

Page 2, line 22, overstrike the comma after “‘commodities” and Insert an underscored
period, overstrike “except’ and insert immediately thereafter “The commadities
and services listed in", and after “following” insert “subsections are not subject to

the procurement requirements of this chapter other than as specifically provided
in the applicable subsection”

Page 3, after line 27, Insert the following:

“9, Employee benefit services, trust-related services and any services
obtained by an agency or board with a fiduciary responsibility regarding

those services.”
Page 3, line 29, after “delegated” insert “by the office of management and budget”

Page 4, line 19, overstrike “section” and insert inmediately thereafter “chapter”

Page 8, line 5, overstrike the comma after “commodities” and insert “of”, and remove “,
SN or professional services”

Renumber accordingly
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