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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. 1302
House Industry, Business and Labor Committee

Q Conference Committee

Hearing Date January 28, 2003
Tape Number Side A Side B Meter #
4 X 2332-4932

Committee Clerk Signature (O Q muab(tL, %W

Minutes: CHAIR KEISER: Opened hearing on 1302

) GLENN BALTRUSCH: Supports with written testimony.

REP. KEISER: Where has the conflict come in between the doctors and the Bureau. Baltrusch
said the Bureau has declined many claims., They do not look at the evidence. Therapies are often
denied if the Bureau does not think it is doing any good.

REP. KASPER asked Baltrusch to compare decisions by the Bureau doctors with his own
physicians. Baltrusch said he believes the patient should be first regardless of who is paying and
he does not feel that happens when he has to go to the Bureau physicians.

TIM EFFERTZ: Said this bill would have helped him earlier. The Bureau is bound by rules.
They are the messengers of the Legislature, but take the heat for the rules. However, if you have
an avenue to go through the District Courts and the courts feel the claim is frivolous, then you

have to pay the WCB’s court fees.

v p ITZ (ND AFL-CIO): Supports
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Page 2
House Industry, Business and Labor Committee
Bill/Resolution Number 1302

N Hearing Date January 28, 2003

EVAN MANDIGO (WCB): Opposes with written testimony.

MARY SKAR (E.W. Wylie): This would cost the companies. If you allow the employees to
choose and then switch doctors when they do not get the answer they want, the employers end up
paying more, And if you are a company on the border, you have out-of-state employees and they
go to doctors, for example, in Minneapolis.

JODI BJORNSON (WBC): Opposes with written testimony.

DALE AMDERSON (GNDA): Opposes with written testimony.

VICE. CHAIR SEVERSON: Closed hearing on HB 1302.
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1302
House Industry, Business and Labor Committee
Q Conference Committee

: Hearing Date 1/29/03

Tape Number Side A Side B Meter #
: 2 X 38.9-42.0

J
Committee Clerk Signature /\\/Ld)}/u_ g/

Minutes: Chairman Keiser caWommittee work on HB 1302,

" Rep. Severson moved a Do Not Pass.

Rep. Klein seconded the motion.

Rep. Ekstrom: For the record, I’ve been working with the Burcau with regard to independent
medical examiners. I can’t support this bill in its present form. These issues do need to be
addressed but I agree with Chairman Keiser and Rep. Klein that passage of this bill as it currently
i stands would set WCB back several years.

The roll call vote results for a Do Not Pass were: 11-2-1.
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3 f‘\ FISCAL NOTE
\ / Requested by Legislative Councll
01/14/2003
Bill/Resolution No.: HB 1302
1A. State fiscal effuct: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated urder current law.
~2001-2003 Biennium 2003-2005 Biennium 2005-2007 Blennium
General |[Other Funds| General |OtherFunds{ General |Other Funds
Fund “und ) Fund
; Revenues
3 Expenditures
Appropriations
: 18. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.
2001-2003 Biennium 2003-2005 Blennium 2005-2007 Biennium
, School School School
’ Countles Cities Districts | Counties Clties Districts | Counties Citles Districts
2. Narrative: /dentify the aspects of the measure which cause fiscal Impact and Include any comments relevant to
your analysis.
o~
}  NORTH DAKOTA WORKERS COMPENSATION
=" 2003 LEGISLATION
SUMMARY OF ACTUARIAL INFORMATION
}
i BILL DESCRIPTION: Claims Appeals/Medical Care/Jurisdiction
BILL NO: HB 1302
SUMMARY OF ACTUARIAL INFORMATION: North Dakota Workers Compensation, together with its actuary, Glenn Evans
of Pacific Actuarial Consultants, has reviewed the legislation proposed in this bill in conformance with Section 54-03-25 of the
North Dakota Century Code.
{
E The proposed bill:
-Provides for appeals directly to district court, bypassing the administrative hearing process.
-Limits NDWC's continuing jurisdiction over claims properly filed.
-Eliminates NDWC's ability to direct care and utilize preferred providers and managed care programs,
-Requires independent medical evaluations to be conducted by a medical specialist in the employec's state of residence.
-Creates a presumption that the treating doctor is correct and vould require NDWC to prove otherwise through the administrative
hearing process.
-Allows for workers compensation jury trials at the district court level with de novo review.
FISCAL IMPACT: HB 1302 will reverse many of the legislative changes that were adopted in the carly 1990's, particularly those
dealing with medical and legal cost containment, We believe that the legislative changes from that period played an important
, role in NDWC's success in controlling workers' compensation losses in the State, Thus, some or all of those prior gains could be
_ , reversed if the proposed legislation passes. It is anticipated that the proposed bill will have a substantial increase in medical, legal,
¥
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and administrative costs,

Rate Level Impact: The similarity between the changes proposed under HB 1302 and the environment in which NDWC operated
during the late 1980's and carly 1990's provided us a way to quantify, at least approximately, the potential rate level impact of the
proposed legislation. Medical costs, when measured in relation to payroli, were more than 45% higher during the pre-reform
years than {ue post-reform years. We believe that the historical comparison demonstrates the likelihood that HB 1302 will
increase costs, possibly by a significant amount. However, we do not mean to suggest that passage of the bill will necessarily
result in a medical cost increase of 45%. Some of the cost savings can be attributed to a variety of other factors including niore
effective safety programs, increased fraud contro) efforts, improved retraining and retum to work programs, and streamlined
claims procedures. For each 10% increase in medical costs, the corresponding rate leve} increase is approximately 4.8%. If
medical costs increase in the range of 10% to 30%, the corresponding rate level increase would be approximately 4.8% to 14.4%,

Reserve Level Impact: Data limitations certainly prevent us from attempting to develop a formal estimate of the potential impact
the proposed legislation will have on reserve levels, However, passage of HB 1302 would likely generate the need for a
substantial reserve increase because the proposed changes would apply to all open claims,

DATE: January 22, 2003

3. State fiscal effect detall: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type and
fund affected and any amounts Included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
ftem, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriate, of the effect on
the biennial appropriation for each agency and fund affected and any amounts Included in the oxecutive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.

iName: John Halvorson Agency: NDWC
(Phone Number; 328-3760 Date Prepared: 01,22/2003
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Date: ‘ /29’/077

' Roll Call Vote #: l
2003 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. ‘ 507.'

House Industry, Business & Labor Committee

Check here for Conference Committee

Legislative Council Amendment Number

i Action Taken Dﬁ N 0+ (PZL‘S,S

Motion Made By S{A&M____ Seconded By KLQ,V/VM

Representatives Yes”| No Representatives

Chairman Kelser f/ Rep.Boe
Rep.Severson, Vice-Chair (V4 Rep.Ekstrom .
_ Rep.Dosch | / Rep.Thorpe p
™ Rep. Froseth v/ Rep. Zaiser V4
; Rep. Johnson v /
f ' Rep.Kasper v/
j Rep. Klein v/
i Rep. Nottlestad ‘/f
t Rep. Ruby v
| Rep. ficman v
{
|
?
v
| ,
i Total (Yes) l l No 2/
" Absent \

Floor Assignment &MM

If the vote is on an amendment, briefly indicate intent:
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REPORT OF STANDING COMMITTEE (410) Module No: HR-18-1332
January 30, 2003 10:23 a.m. Carrler: Severson
insert LC:. Title: . ;

N REPORT OF STANDING COMMITTEE
| HB 1302: Industry, Business and Labor Committee (Rep. Kelser, Chalrman)
recommends DO NOT PASS (11 YEAS, 2 NAYS, 1 ABSENT AND NOT VOTING).

HB 1302 was placed on the Eleventh order on the calendar.

§ (2) DESK, (3) COMM Page No. 1 HR-18-1332
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‘ 2003 HOUSE BILLS 1302, 1304, 1317,1370 & 1455
—

Fifty-eighth Legislative Assembly
Before the House Industry Business and Labor Committee
Evan Mandigo, Member
North Dakota Workers Compensation Board of Directors
January 28, 2003

Mr. Chairman, Members of the Committee:

My name is Evan Mandigo. | am a member of the Board of Directors of North
Dakota Workers Compensation. It has been my pleasure to serve on the Board

since 1998,

gt As each legislative session approaches, the Board, along with the staff of
NDWC, carefully considers the legislative package ultimately presented to the
Legislative Assembly. The process Is thorough, analyzing all aspects of
NDWC's operations. We believe the proposed legislation presented to this
Committee last week represents the legislation that will allow us to Improve and
provide a system that ensures adequate benefits to our employees at a

reasonable cost to employers.

During the legislative session, the Board meets frequently to discuss and {
evaluate other proposed !egislation. The Board has carefully evaluated the

legislation before you today and unanimously opposes House Bill No.'s 1302,

1304, 1317, and 1455. We are taking a neutral position on House BIll 1370.

The Executive Staff of NDWC will address the specific concerns we have with
the bills we oppose, and provide further information to you regarding House Bill
No. 1370. On behalf of the Board of Directors, | respectfully request this

~ Committee recommend a “do not pass” on House Bill No.'s 1302, 1304, 1317,
and 1456.
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i o 2003 House Bill No. 1302
’ U 58" Legislative Assembly of North Dakota
Testimony before the House Industry, Business, and Labor Committes
Presented By: Jodi Bjomson
Vice President of Legal Services
North Dakota Workers Compensation
January 28, 2003

Mr. Chairman, Members of the Committee:

My name is Jodi Bjomson and | am Vice President of Legal Services at North Dakota

Workers Compensation (NDWC). | am here to testify in opposition to 2003 House Bill
No. 1302. The Workers Compensation Board of Directors unanimously opposes this

bill. I will briefly address the main concems with each section of this bill.

e Pt S i tem e o - e

Sections 1 and 3 of this bill provides for an appeal of an administrative order directly to

, district court, allowing an appealing party to forego an administrative hearing prior to a
district court appeal. Section 7 would provide for de novo review by the district court,
allowing for the introduction of new evidence and a fu!l-blown jury trial on workers'

O

compensation matters at the district court level.

Under current law, the district court reviews a Workers Compensation decision to
; determine whether a reasoning mind could come to the same conclusions as NDWC did
? based upon the evidence. A direct appeal to district court as well as de novo will create
additional burden on the court system, increase litigation and associated costs, and

lengthen and complicate the appeal process.

e e e -

Section 2 attempts to provide for the recovery of attorneys' fees if an injured worker

prevails at the district court level, This will allow a claimant to recover attoreys’ fees

: without first seeking the assistance of the Office of Independent Review to attempt to
b" resolve a dispute, as current law requires. The Office of Independent Review is

ik

-t

ormation Systems for microfilming and
mer{can National Stardards Instftute

e reproductions of records delivered to Modern Inf
ft is due to the quality of the

The micrographic images on this f{lm are accurat Hodern Inf
. t {¢ process meets standards o
ore e I o onWoT! bus";efsstha Tfhleln?:do fon?a:;ephab,o\fe fs less legible than this Notice,

(ANSI) folr;et‘:rch;rf:ngicrofﬂm. NOTICE:
document ng . ) —
> NLn (ﬁl (‘M L(‘JL 10/2. /024

Date

ator’s Signature é///’



intended to reduce unnecessary attorney involvement and litigation. This amendment ¥

would serve to negate this process.

Section 4 mandates that, absent fraud, NDWC may not deny, at a later date, the
occurrence of any earlier determined compensable injury. The proposed amendment
would prohibit the correction of a later discovered error. The ability to correct errors is
a necessary safeguard in any workers compensation system. Absent fraud, the
proposed amendment would allow for the absurd result of the continued payment of

wrongly awarded benefits.

Section § would allow an injured worker to change physicians at any time and with out
pre-authorization. NDWC provides medical case management services to injured
workers. It is critical that we have the ability to communicate with the providers with
respect to medical needs and retum to work issues. An established primary physician

is key to the success of these services. }

Tais avendment would crzate significant barriers to the effectiveness of cur rztum to
work case managers, physically located at many of North Dakota’s larger medical
facilities. This program has been very effective in not only bringing about an earlier
return to work, but also in increasing communication and understanding of all parties.
We anticipate this amendment would increase disability and rehabilitation costs, as well
as a prolonged disruption in an employee’s ability to engage in an occupation.

Furthermore, we believe this amendment will eliminate the ability of employers in
NDWC's safety program to designate specialized medical providers to treat
occupational injuries. Designated medical providers are crucial to the success of our

salaty programs.

Finally, Section 5 would require NDWC to choose a medical specialist in the
employee's state of residence to conduct an independent medical evaluation, if such a
specialist is available. This amendment imposes an impractical and unnecessary i.
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i..rzen cn NDWC and will cnly prolong the process of coiaining @ physician to conduct
an independent medical evaluation. In a state of our size, it is difficult to secure an in-
state physician to conduct an independent medical examination. There are a limited
number of specialized providers, and physicians are reluctant to conduct an
independent medical examination that may render an opinion adverse to that of a
colleague's. Depending upon the location of the injured worker, the closest and most
appropriate physician for an independent medical evaluation may be located out-of-

state.

Section 6 relates to managed care decisions and creates a preéumption that the
treating physician is correct. This amendment would require NDWC to prove otherwise
through the administrative hearing process. Creating a presumption that the treating
physician is always correct in treatment decisions would essentially override our
managed care program, which is in place to help ensure procedures are not
inappropriately or unnecessarily recommended and the treatment is related to the work
injury. Section 65-02-20 already provides an appeal process for managed care

decisions.

Our actuary projects the fiscal impact of HB 1302 would be a substantial increase in
medical, legal, and admiristrative costs. An increase in medical costs of 10-30%, will
produce a prerhium rate level increase of 4.8-14.4%. Because the proposed changes
would apply to all open claims (Section 8), the passage of HB 1302 would likely

generate the need for a substantial reserve increase.

Due to the issues set forth above, NDWC strongly urges a recommendation of ‘DO

NOT PASS” on this bill.

Thank you for your consideration. At this time, | would be happy to answer any

questions you may have.
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Greater North Dakota Assoclation

S$TATEMENT BY DALE C. ANDERSON, PRESIDENT, GNDA, REGARDING
B 1302, THE NORTH DAKOTA HOUSE BUSINESS INDUSTRY AND
ILABOR COMMITTEE, JANUARY 28, 2003,

Chailrman Keiser ard members of the House Industry, Business and
Labor Committee. | am Dale O. Anderson, President, GNDA, North
Dakota State Chamber of Commerce. Thank you for this opportunity to
provide testimony in opposition of HB 1302 regarding workers’
campensation health care decisions and appeals.

The Greater North Dakota Association Is the volce for business and
principal advocate for positive change for North Dakota. The

T ol ganization's membership is an economic and geographic cross
section of North Dakota’s private sector, including statewide
associations and local chambers of commerce, development
organizations and convention and visitors associations and public
sector organizations. GNDA is governed by a Board of Directors
elected by our membership. The GNDA Board Chairman Is Dr. Jay
Leitch, Dean, College of Business Administration, NDSU, Fargo.

The North Dakota business community has been an active partner with
the North Dakota Leglslature in making sound Improvements to the
North Dakota Workers Compensation during the past decade. Any
business person can attest tc the difficulties created for employers by
tho current insurance market. We are pleased that the North Dakota
Workers Compensation has been able to maintain premium rates and
increase benefits. As | meet with business groups across the state,
the Workers Compensation Bureau receives high grades for

constituency service.

Box 2639 « 2000 Schaler St. = Bismarck, ND 58502 » [70}) 222.0929 » Fax: {701] 222-1611 » 1-800-382-1405 » gnda@qnda.com « web site; www.gnda.com
North Dakota’s State Chamber of Commerce
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We are concerned about the economic Impact of HB 1302. We believe
It undoes a lot of the medical cost containment that has heen
developed over the years.

Thank you Chalrman Keiser and members of the House Industry,
Business and Labor Committee for this opportunity to discuss the
business community’s position on HB 1302. We urge a do not pass on
HB 1302. |1 welcome your questions.

| The following organizations also oppose House Bill 1302:

Automoblile Dealers Association - Bob Lamp
Bismarck-Mandan Chamber of Commerce - Dave Maclver
“"‘* Grocer’s Assoclation - Tom Woodmansee
: implement Dealers Assoclation - Implement Dealers
Petroleum Council - Ron Ness
Retall/Petroleum Marketers Association - Russell Hanson
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