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Chairman Weisz: We will open the hearing on HB 1439; A bill for an act to amend and reenact
sections 39-06-32 and 39-06-35, subsection 7 of section 39.06.1-10, sections 39-08-01,
39-08-01.3, 39-20-03.1, and 39-20-03.2, subsection 1 of section 39-20-04.1, subsections 2 and 5
of section 39-20-05, and sections 39-20-07 and 39-20-09 of the North Dakota Century Code,
relating to the level of alcohol concentration prohibited for motor vehicle operators and
consequences for driving while under the influence.

Rep, Dave Weiler: I represent District 30 here in Bismarck. Iam here to present HB 1439, it
deals with fines and suspensions of driving under the influence, and also includes some
provisions for a graduated blood alcohol content. There are others here that are goiﬁg to go over

the details of it,

Chairman Weisz: Thank you.
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John Olson, Philip-Morris Companies, Miller Brewing: Miller Brewing has been in business

obviously a long time, and they know and have grown with the issues of abuse of alcohol. One
of those serious abuses is, of course, driving while under the influence of alcoholic beverages and
how to deal with the drunk driver on our highways. They have initiated a program called “Tough
Laws-State Roads”, As a result of that program, they have gone into each of the states and
analyzed drunk driving laws and have matched them up against what they believe to be tough
sanctions that are needed, remedies that are needed to address this really serious issue of drunk
driving. I am going to introeduce a representative of Miller Brewing, after I have gone through
the bill. I just wanted to tell you how this bill got here today. Thanks to Rep. Weiler, we did that
analysis and did that comparison and had the bill drafted accordingly. One of the things that
happened, however, that I made a mistake in not communicating clearly to the legislative council
on what our position on .08, and Miller’s position is neutral. That is an issue that they believe
better left to you to decide as a matter of public policy whether ot not you want to reduce the
blood alcohol content down to .08 instead of the current laws .10, in terms of establishing
presumption or evidence of driving while under the influence of alcohol. So where all of those
references are, and there are numerous references in the bill to .08, that we want you to
understand that that is a decision that you must make and we’re not either opposing or supporting
the bill’s position, The match up between the model legislation that Miller Brewing supports,
and North Dakota law really results in a finding that North Dakota law basically is in conformity
with the serious consequences that we afford to drunk driving and their recommendations, There
are some gaps in that and that’s what this bill tries to address. S0 you will see as we go through

the bill increased fines, increased times for license suspension, we’'ll see forfeiture of
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automobiles, some changes there, and you'll see some jail time, and increase commitment times
in jail, and see community service, that is one of the areas that Miller Brewing thinks that can be
a remedy as an alternative sentence, and see the graduated BAC provision. There is also under
current law, interlock ignitions, treatment services, and another area is law enforcement support.
Some of the fines and money that comes from that, will be diverted into law enforcement support
as well as into drug rehabilitation and alcohol evaluation and treatment. So those are just the
general parameters. Beginning on page 3, there are provision there for surcharges to be made, on
section 2, under suspensions the surcharges would be fined $100 and that would be subject to the
legislative appropriation for use to purchase law enforcement equipment. Section 3, for first
offense, the first offense violation for license suspension would be 365 days, that could be
~=  reduced to a period of 120 days upon proof of the evaluation being made. The next provision is

L if there is a prior DUI offense, then the life of the suspension would be for 3 years, that could be

: reduced to 547 days, depending upon an evaluation and following any recommended treatment,
and for subsequent violations within that five years, you would have the five year suspension of
the drivers license provision. Going next to page 8, beginning in subsection 4, would increase
the subsequent offenses to felonies for driving while under the influence going down to
subsection 4 for a first offense, there would be imprisonment time, but all of it could be
suspended if there were community service, except that there would be at least 24 hours of jail
time mandated for that first offense, For the second offense, the 30 day mandatory commitment
with community service, that mandatory commitment could be reduced to five days with the
community service; so you would have first offense 24 hours in jail, the 2nd offense, 5 days in

v jail as a minimum, and the 3rd offense would be 30 days mandatory. On page 9, there would be
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a graduated BAC which would increase fines for repeat offenders and those are set out there.
Going to page 10, that deals with the licensure or the vehicle forfeiture provision, right now tliere
are forfeiture provisions and there would be a mandatory forfeiture if the conviction came at a
time when there had been a suspension of the license for a previous DUI conviction. The
interlock device would be mandated on repeat offenses. That would be the same there. Going
next to page 14, this deals with the drivers license suspension. Again, I think that those
provisions track with what I said earlier, the first offense would be 365 days and that could be
reduced to four months, the second offense would be three years which could be reduced to 547
days depending on the compliances with the treatment programs after the evaluation, and a third

offense would be for a straight § years. That really concludes the overview of what the bill does,

==~ [I'willtell you right now, after this bill came in, we wanted it to conform to the Tough Laws-State

Roads program, but [ believe you should amend that first offense, for a couple of reasons. I think
you should take out those stiff penalties on the first offense, particularly where it increased
beyond the jurisdictior. of city’s courts that have class B misdemeanor jurisdiction right now. A
maximum penalty that could be imposed in the cities is a 30 day jail sentence, or $500 fine, I
don’t think it’s good for ND to have a carte blanche transfer of all those first offense cases into
the district court. That would prevent that from happening. If you reduce that first offense down
to that level. The second offense is more serious and [ think there are some people that would
argue that even on the second offense we don’t have the kind of jail commitment that would
require the state district court to get involved to impose jail time up to 1 year. That’s something I

think you should look at. I am not prepared to say to you today, that I back off of that. Because I
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district court to be involved in those repeat offenses starting with the second offense, But you
need to look at that and see what the impact of that would be on the system. The first offense,
reduce it, get it back to the city courts, and they will deal with it there. There are other provisions
that may cause some heartburn, particularly lawyers dealing with forfeiture, There are situations
where you forfeit an automobile that is subject to dual ownership and maybe a lien, and maybe
some of that needs to be worked out and further language crafted. We can work on that if you
are interested in pursuing that in that direction. There are other provisions here that I know that
you study and discuss and have changes on. We're here to work with you to do that. We don’t
believe one size fits all in this country. We do believe that North Dakota is unique, and we can
proceed with the law we have making those changes that you think are necessary. We’re willing
to work with you., We should be proud in North Dakota of what we have done, we have some
pretly good drunk driving laws in the state. Ithink we need some improvements and I think we
need to really attack that repeat offender, and I think that this bill does that.

Chairman Weisz: On page 9, with the repeat offender, are you aware if there are any restriction
on the Feds. on far as doing the graduated on the repeat offender part. I was somewhat under the
impression that we had to have one size fits all on the repeat offender, as far as the graduated.
Mr. Olson: I am not aware of the federal requirements on that issue.

Chairman Weisz: Are you aware of what other states have, do they have this exact provis‘ion
about repeat offenders.

Mr, Olson: Idon’t know about that, maybe Dianne Markut of Miller Brewing can answer that
question. Iknow that this effort on graduated BAC is a recent effort. Iknow it's being proposed

in other states, I don’t know if it has been adopted.
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Rep. Thorpe: Going through the fiscal note, I've seen the revenue increases predicted were
considerable, and I can understand that if we raise the fines; but wouldn’t there also be an impact
on the correctional people, wouldn’t there be a cost related to that for incarceration.

Mr. Olson: That's a good question, I think the answer would be that there would be an impact
on corrections, either local jails or beyond. Idon’t know what that impact would be. It’s hard to
predict that.

Rep. Thorpe: Maybe we could find out,

Chairman Weisz; Thank you. Further testimony in support of HB 1439,

Diane Markut, Government Affairs Program Manager for Miller Brewing Company:
Support (see attached testimony).

Chairman Weisz: Are you aware of any other states that has a graduated on the repeat offender
patt.

Ms, Markut: Wisconsin was one of the states that did that, the threshold was .16

Chairman Weisz: Thank you for appearing.

Keith Magnusson, Deputy Director of the Driver Vehicle Services, NDDOT: We here in
support of HB 1439. We do like the .08 provision that is in there, because that is one of the
things we’ve talked about before, on safety. Our basic mission in the DOT, is safety in many
different ways. This bill has the .08, the repeat offender aspect and has something new which we
haven’t had in the bill before, and we call them enhanced sanctions for higher BAC. On the
question of the repeat offender, the federal mandate that we’ve adopted in North Dakota, except
for the interlock device that you passed out a bill dealing with that, That’s all the farther the

federal mandates on repeat offender go. The concept that they arc looking at in many states, and
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I think MN might have something now, is attacking the higher BAC’s, which have become more
a problem and have more sanctions for that. We don’t you to downgrade something that we
have now, We’ve worked long and hard in ND to be among the leaders in the nation and now
some aspects we need to catch up again, but I think with discussion like this, we’ll again be right
up in the forefront,

Chairman Weisz: Part of the bill talks about the third or subsequent offense, and then it talks
about greater than ,17. I guess that is my question, that the repeat offender given a graduated or
stiffer penalty.

Mr. Magnusson: Under the federal sanctions, the mandate you can as long as you don’t g0
below the federal minimum and our law with the bill you passed you out on HB 1120, would
meet the federal minimums, Anything you want to have is extra sanctions, is welcomed. Maybe
this will be helpful in getting drunk drivers off the road and giving them the help they need.
Chairman Weisz: Thank you. Further testimony in support. Testimony in opposition to HB
1439,

Janet Seaworth, Executive Director of D Beer Wholesalers Association; Opposed (see
attached testimony).

Chairman Weisz: Thank you. Further testimony in opposition.

Brenda Neubauer, attorney: Iam appearing as an attorney in private practice, also as a
concerned family member, Tam speaking on a personal, painful note. I have personal feelings
about the bill, Ihad an ex-spouse who would have been affected by this bill. The enhanced
penalty provisions, effectively he would have lost his employment, the respect of our children,

lost his insurance, my son has a serious medical condition, it would have affected my children in
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terms of insurance coverage, vehicle forfeiture. I mean, the impact of this bill is so huge, we're
that component of this, what effect is this going to have on the family, the children. This bill is
missing so much in it, we’re targeting the drunk driver, but we're Inissing so many other things
with this bill. The enhanced penalties go too far. A first offender with a .15 or greater cari
certainly learn the same lesson with the law that is in place right now. That alcohol evaluation
and treatment can do the same thing that the penalties that we have: in effect now, can do what is
in this bill. This bill is wrong on so many levels. How are people going to pay the fines, how are
they going to afford treatment, is Miller Brewing going to set up an account to fund the
rehabilitation, treatment, etc. This bill will impact the families of the offenders, it is wrong,

Chairman Weisz: Thank you. Further testimony in opposition?

~ Rep. Thorpe: I appreciate that you've come before the committee and give your impassioned

plea; however, I think this bill, whether it is an overreaction, I don’t know, in our city that I
represent, we had a horrendous crash in the past year that took the life of that young individual
and I don’t know whether it was alcc .10l or substance abuse or what, the car hit a tree and
virtually split it in two, somewhere around 100 mph, and this is what we’re struggling wit. I
think the whole committee is struggling, We somehow have to get through to these people, to let
them know that this kind of behavior has to stop. We can’t have it. Do you have any ideas that
you would like to share with the committee on how to address this problem.

Ms. Neubauer: I appreciate that, and I do have concerns. Iam not advocating drunk driving, by
any means, it’s a very painful for a family to go through, and that’s an important part of the
situation. My concern is that this bill is not going to deter those behaviors, They are still going

' toget in that vehicle and drive unless they get therapy and treatment. Treatment is the issue; not
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incarceration, not enhanced penalties, it’s treatment. Thercfore, when the; judges make them
tollow through with the treatment, followed through with the evaluations, that’s what I think is
the answer,
Rep. Ruby: Another issue we have sirug jled with in the committee, is dealing with the
suspension of licenses. It’s really tough to enforce that. This also has a provision to stiffen that
penalty up too, the hard part of that is enforcement. I'm sure you have had clients with
suspended licenses drive to your office for a visit. There’s another thing, we’re looking for some
answers on how to get to those problems.
Ms. Neubauer: The concern with the suspensions is that I think the suspensions we go
backward from that, With stiffer penalties, they can’t get to their work, or probation officers, etc.
and that forces them to be in a bad situation, especially in rural communities. Extending
suspension periods isn’t the answer. They are going to be forced to drive at some point, with
their license suspended. We need to give people their dignity back.
Rep. Delmore: I can understand the points you are making. But if we see these people, repeat
offend, repeat offend, we are also seeing people die. Those are loved ones of all of us too. I care
very much about people getting help, but what is the answer to the people who keep going on and
on and we’re not reaching now regardless of this bill.
Ms, Neubauer: I don’t have the answers for evervthing. People who kill someone while driving
under the influetce, are put in prison; they aren’t charged with DUI’s. They are charged with
serious offenses and looking at penitentiary time,
Rep, Delmore: | understand that, but what if they’ve already been picked up five times, and

we’ve done nothing to deter them, regardless of the circumstances, and now somebody’s dead,
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sure we’'ll get them then, but we haven’t gotten them off the road when they should have been off
the road.

Ms. Neubauer; Under a Sth offense, it would be a felony. That was changed last session. 1am
not seeing that, If they have a 5th offense, they are doing time. If I see a 3rd offense, they are
doing mandatory time and generally getting treatment. I think this is going too far,

Rep. Weiler: 1have a coinment, You talked about the fines and penalties being so hard on these
people, especially on the repeat offenders. [ just think it is important to remember that it's not
the fines or the penalties that got these people in the trouble that they’re in. It’s not the penalties
that are the problem.

Ms. Neubauer; I acknowledge your comment. That’s why I think we need the treatment. They
would be better served.

Chairman Weisz: Thank you. Anyone else here in opposition,

Bruce Haskell, District Judge in South Central District: I am not in support or opposition,
more neutral. The reason I am here is that in the 2001 legislature, the drug court bill was passed,
which allowed for suspension of jail time that would otherwise be mandatory if a person was in
the drug court program, that did have a sunset clause, and the drafters of this particular bill, in
talking with Rep. Weiler, simply overlooked the fact that that was case, and adopted the 2003
language. 1 would urge that the drug court language be reinstated or reincluded. I would hope
that you would do that because one of the concerns that has been addressed, is what do we do
about these folks which are continually violating, and 1 think that the drug court program is a real
good alternative. We’ve had good success, we’ve had 9 graduates of the program, 5 of those

have been DUI people, in the drug court we take 3rd and above offenders. So these are people
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who have had repeat offenses. Those people have been out in the community and able to work,
contribute back to society, rather than sitting in jail, In principle, I am not opposed to increased
penalties. I would ask that you include language that allows for suspension of the mandatory
sentences, if drug court is ordered. (See attached amendments) I’'m glad to see that Mr. Olson
would prefer that the first offense not be a class A misdemeanor, and I would hope that you
would adopt that only because if you don’t do that, then some of the judge positions that were
eliminated in the past few years, would probably have to be put buck in place. 1 would also point
out that several of these require mandatory community service. There are some counties that I go
to, that don’t have community services available, so you might want to consider that when you
are looking at that aspect of the bill.

Chairman Welisz; In conversation, the topic came up about the lower levels of BAC. The
question was if it would be easier to go through the court system as an infraction or
misdemeanor, could you comment on that from your perspective.

Judge Haskell: I’m sure it would be easier, but I think as a judge, I like to have the option of
imposing some jail time if it is appropriate because there are cases where there have been
accidents involved, where there is high BAC’s, that sort of thing., As you know, an infraction
would just allow for only a fine. Ilike the flexibility of being able to have the option of giving
some jail time as appropriate.

Chairman Weisz: To follow up a little more, do you see that there is a greater tendency to go
and say .1 or .12 whatever is a lower level, to plead it to a non-DUI, especially in smaller

counties for example. They don’t want to go through the cost and time of the trial.
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Judge Haskell; I can only speak for my own experience, I was a prosecutor for a number of
years in Burleigh and Morton county before I became a judge. If it was a .11 or above, I would
usually not knock it down, but if it was a .10 red on the .10, I would just because they brought in
the toxicologist and argue to the jury that there was a margin of error. I can’t speak for what
other counties do. I would expect given what I see with the plea agreements that there is an
informal policy that at a certain BAC above a .10, perhaps a .1112, that they would be willing to
deal it to reckless driving or something like that,

Rep, Headland: Would it be your opinion that our law go far enough today.

Judge Haskell: That’s a hard question to answer. My opinion is that there is enough room
within the present law that judge’s can do what is appropriate. I'm not convinced that increasing
minimum mandatory penalties is the answer, [ don’t have a problem if you say well it's a felony
now, to give me that flexibility to go higher if I want to, but when I think you start putting low
end things on it, you start punishing people that may be aren’t necessarily the target of your
approach. That’s part of the reason that our drug court is for 3rd and 4th offenders, because
typically those are the minority, but they’re the most serious offenders who we want to get off the
streets. I think there is enough room within the present law to do what we need to do, but it
wouldn’t bother me a [ot if there were some upper levels,

Chairman Weisz: Thank you. Any further testimony in opposition?

Corey Schlinger, Drug Court Supervisor, DOCR: [ was prepared to testify in opposition of
HB 1439, but I knew of Mr. Olson’s proposed amendments and Judge Haskell’s testimony has

cleared up some of the matters that we were concerned about (see attached testimony),
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House Transportation Committee

Bill/Resolution Number HB 1439
<~ - Hearing Date 2/7/03

Chairman Weisz: Thank you. Anyone else in opposition to HB 1439, we will close the

hearing,
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1439
House Transportation Committee
U Conference Committee

Hearing Date February 13, 2003

Tape Number Side A Side B Meter #
3 X 10.6 to
| Committee Clerk Signature Eé Al 2 é ; :\:Z ]
Minutes:

Rep. Weisz, Chairman opened the discussion for action on HB 1439, Amendments were
distributed. Rep. Weisz explained the 1st offense BAC 0.08 to 0.10 no administrative penalty
and the criminal infraction 0.08 to 0.10 $100 fine to $500 and 2 points. Then the Chairman said
that the reason for this reconsideration they received some additional information from the DOT
and that the bill as it stood would not meet the intended results. He then continued to explain that
for the 1st offense for a BAC 0.10 to 0.16 stays the same as current law but that 0.17 and greater
was doubling -- $500 and was a class B misdemeanor. He then went on to explain second and
third offenses and the consequences The goal was not to be too heavy on the first time offender
at the lower BAC but to really clamp down onf the repeat offenders. following discussion. Rep.
Price. moved to approve the amendments which were L C number ---.0102

Rep, Delmore seconded the motion. The Motion carried on a voice vote.
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H_ouse Transportation Committes

Bill/Resolution Number HB 1439b
“™™  Hearing Date February 13, 2003

Rep. Weisz then went on to discuss and introduce several other amendments
Those amendments were approved by a voice vote,
R . ‘ ¥ ¢
¢p. Hawken moved a ‘Do Pass as Amended’ motion, Rep.Price seconded the motion, On a roll
call vote the motion carried 9 Ayes 4 Nays 0 Absent

Rep. Hawken was designated to carry HB 1439 on the floor,

End of record ( 51.2 )
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FISCAL NOTE

Requested by Legislative Council
04/16/2003

Amendment to; HB 1439

1A. State fiscal effect: /deniify the state fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated under current law.

2001-2003 Blennium 2003-2005 Biennium 2005-2007 Blennium
General |Other Funds| General |Other Funds| General |Other Funds
Fund Fund Fund
Revenues
Expenditures $20,00
Appropriations $20,00

1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.

2001-2003 Blennlum 2003-2005 Riennlum 2005-2007 Blennium

School School School
Countles Cities Districts | Countles Cities Districts | Counties Cities Districts

2. Narratlve: Identify the aspects of the measure which cause fiscal Impact and include any comments relevant to
your analysis.

The amendment removes all revenue from previous bill drafts and fiscal notes.

3. State fiscal effect detall: For Information shown under state fiscal effect In 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each reventie type and
fund affected and any amounts Included in the executive budget,

B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
item, and fund affected and the number of FTE positions affectsd.

Computer software would need to be upgraded to handle the changes In suspension/dates of convictions, etc, The
programming charges are approximately $15,000. An additional $5,000 for printing of forms, manuals, and public
Information efforts is included.

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriate, of the effect on
the biennial appropriation for each agency and fund affected and any amounts Included in the executive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.

The proposed budget for the biennium did not inciude this proposed legislation, Additional appropriation would be
necessary to accommodate the change.

(Name: Linda Mathern [Agancy: NDDOT
IPhone Number: 328-4359 [Date Prepared: 04/16/2003
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—~ FISCAL NOTE
Requested by Legislative Councli

03/25/2003
Amendment to; HB 1439

1A, State fiscal effect: /duntify the state fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated under current law.

2001-2003 Biennlum 2003-2005 Biennlum 2005-2007 Blennium
General (Other Funds| General |Other Funds| General |Other Funds
Fund Fund Fund
Revenues $1,305,000 $1,305,000
Expendltures $20,000
Appropriations $20,000
1B. County, city, and school district fiscal effact: /dentify the fiscal effect on the appropriate political subdivision.
2001-2003 Blennlum 2003-2005 Blennium 2005-2007 Blennium
School School School
Countles Clties Districts | Counties Citles Districts | Countles Citios Districts

2. Narratlve: [dentify the aspects of the measure which cause fiscal impact and include any comments relevant to
your analysis.

This bill addresses several Issues in regard to driving while under the Influence of alcohol and/or drugs. It
differentiates how fees, Jail times, and suspension times are assessed based on 1st, 2nd, 3rd, or subsequent
offenses, mainly based on stricter sanctions for a BAG of .16% or above. The current First Engrossment with Senata
Amendments removes the walver of suspension (infraction) for those violators of the law who are between .08%-.10%
BAC and subsequent 2-point suspansion; again changes crime classifications; removes the proposed increased
speed limit; and further amends section 39-20-04 by increasing the periods of revocation for refusal to submit to
testing to 3 years (was 2) for 2nd offense and 5 years (was 3) for a 3rd or subsequent offense. It also amends
subsection 1 of section 39-20-04.1 by changing suspension times In relation to BAC results.

The First Engrossment with Senate Amendments further removes the state fiscal impact of the .08% BAC previously
amended under the First Engrossment. If passed, there will be no toss of federal highway funds because of the
amendmsents now under consideration.

The NDDOT has no Information on the present Jail times assessed per Individual, per conviction. Therefore, this
NDDOT fiscal note does not include any additional revenue and/or expenditures relative to those aspects of HB1439.
We also do not know the Impact on the court system in relation to the new crime classifications HB1439 would

impose.

3. State fiscal effact detall: For information showr: tinder state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budgst.

The revenue figures are based on ESTIMATED Increased fees assessed for 1st, 2nd, 3rd & subsequent offenses in
relation to BAC results. These figures are estimates only (see attached) as we do not have any “tatistics for BAC
levels per each offense. We are estimating based on 50% less than .16% BAC and 50% 16% + BAC.

8. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
ltem, and fund affected and the number of FTE positions affected.

. Gomputer software would need to be upgraded to handle the changes in suspension/dates of convictions, etc. The
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programming charges are approxirately $15,000. An additional $5,000 for printing of forms, manuals, and public
\ Information efforts Is included.
C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriate, of the effect on
the blennial appropriation for each agency and fund affected and any amounts Includsd in the executive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.
The proposed budget for the blennium did not Include this proposed legislation. Additional approprlation would be
necessary to accommodate the change.
Name: LInda Mathern Agency: NDDOT
Phone Number: 328-4359 Date Prepared: (03/26/2003
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FISCAL NOTE
Requested by Legislative Council

02/19/2003
Amendment to: HB 1438

1A. State flscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated under current law.

2001-2003 Biennium 2003-2005 Biennium 2005-2007 Blennium
General |Other Funds| General [OtherFunds|{ General |Other Funds
Fund Fund Fund
Revenues $1,331,700) $1,331,700
Expenditures $60,000
Appropriations $50,00
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.,
2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium
School School School
Countles Citles Districts | Counties Cities Districts | Countles Cities Districts

2. Narrative: [dentify the aspects of the measure which cause fiscal Impact and include any comments relevant to
your anhalysis.

This bill addresses several Issues in regard to driving while under the Influence of alcohot and/or drugs. It
differentiates how fees, jall times, and suspension times are assessed based on 1st, 2nd, 3rd, or subsequent
offenses; waives suspensions for those violators of the law who are between .08%-.10% BAC; changwes crime
classifications; increases the speed limit from 70 to 76 miles per hour on access-controlled, paved and divided
multilane highways; and finally adds 2 points to a license for a DUI of less than .11% BAC.

Should this bill Luss, not providing for a .08% BAC minimum, the state fiscal impact is minimal but the federal dollars
the state will not recelve are quite dramatic. Beginning in 2004, the penally starts at 2% of certain federal highway

funds and grows 2% each year through 2007. After that, the annual loss is 8%. The loss of federal highway funds Is
estimated at $2.b millton in 2004, $5.7 million in 2005, $8.5 million in 2006, and $11.3 milllon in 2007, and thereafter.

The NDDOT has no information on the present jall times assessed per individual, per conviction, Therefore, this
NDDOT fiscal note does not include any additional revenue and/or expenditures relative to those aspects of HB1439.
Woe also do not know the Impact on the court system In relation to the new crime classifications HB1439 would impose

3. State fiscal effect detall: For information shown under state fiscal effect in 1A, please:
A. Revenues. Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

The revenus figures are based on ESTIMATED increased fees assessed for 1st, 2nd, 3rd, 4th, & subsequent
offenses in relation to BAC results. These figures are estimates only as we do not have any statistics for BAC levels

per each offense.

B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
ltem, and fund affected and the number of FTE positions affected.

Computer software would need to be 1upgraded to handle the changes in suspension/dates of convictions, etc. The
programming charges are approximately $30,000. An additionat $10,000 for printing of forms, manuals, and public

Information efforts is included.

goN

ystems for merof!iming and

ucthons of rec ivered to M e Jards Institute
sductions of records del Tvere od lean National Stan
on this film &t accurate"r“:pmr ogg;raphic process meets ?gf:da:‘;’: :J‘;h:o:‘ic:, it is due to the cquality of the

The micrograph e 1magenlnr course of business.
(0/la (8 2
a

arn Information §

. Less Leg
‘:zaglf)‘;mdamh‘ialrml&rofﬂm. NOYICE: 1f the fiimed image sbove {s

document belng 1 med. (%A / et /))4\ C %’»@L

OperatorTd Stgnature




& S

b

Based on the speed limit change from 70 to 75 mph, the state would spend $10,000 for changirig signs on the
Interstate.

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriate, of the effect on
the blennial appropriation for vach agency and fund affected and any amounts Included In the executive
budget. Indlcate the relationship between the amounts shown for expendliures and appropriations.

The proposed budget for the biennium did not Include this proposed legislation, Additional appropriation would be
necessary to accommodale the change.

Name: Linda Mathern Agency: NODOT
Phone Number; 328-4359 Date Propared: 03/05/2003 !
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FISCAL NOTE

Requested by Leglslative Council
01/21/2003

Bill/Resolution No.: HB 1439

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect an agency appropriations compared to
funding levels and appropriations anticipated under current law.
2001-2003 Biennium 2003-2005 Biennlum 2005-2007 Blennium

General |Other Funds| General [Other Funds| General |[Other Funds
Fund Fund Fund
Revenues $1,350,600 $1,350,6004
Expenditures $47,634
Appropriations $47,63

1B. County, city, and school district fiscal effect: /dentify the fiscal effact on the appropriate political subdivision.
2001-2003 Blennium 2003-2005 Blennium 2005-2007 Blennium

School School School

Counties Cities Districts | Counties Cities Districts | Countles Citles Districts

2. Narrative: Identify the aspects of the measurs which cause fiscal impact and include any comments relevant to
your analysls.

This blll addresses several issues In regard to driving while under the [nfluence of alcohol and/or drugs. Most notably,
it reduces the BAC from the present .10% to .08%; assesses a $100 surcharge for each violation of section 39-08-01
or chapter 39-20, which shall be deposited in a speclal fund, subject to legislative appropriation, to purchase law
enfarcement equipment; Increases fines, with the addition of more stringent fines based on the violators' level of
BAC; and adds that any money collected from the seizure, forfelture, and sale or disposition of motor vehicles for
violatlons under this section shall be depositsd in a special fund for alcohol/drug treatment, rehabilitation, prevention,

and education programs.

Although the state fiscal impact is minimal should .08% BAC be passed (HB1161 specifically addresses .08% BAC
passage), t“e federal dollars the state will not recelve are quite dramatic if .08% BAC legislation Is not enacted.
Beginning in 2004, the penalty starls at 2% of certain federal highway funds and grows 2% each year through 2007,
After that, the annual loss is 8%. The loss of federal highway funds Is estimated at $2.8 million in 2004, $5.7 million In
2005, $8.5 mitlion In 2006, and $11.3 million in 2007, and thereafter.

The NDDOT has no Information on money collected annually from the selzure, forfelture, and sale or disposition of
motor vehicles, or the present jall times assessed per Individual, per conviction. Thetefore, this NDDOT fiscal note
does not include any additional revenue and/or expenditures relative to those aspects of HB1439.

3. State fiscal effect detall: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type and
fund affected aind any amounts Included in the executive budget.

The revenue figures are based on the following
A. Passage of the $100 surcharge, for either violation of section 39-08-01 or 39-20, amounts to $800,000 per

blennium (based on past history, the NDDOT processes approximately 4,000 convictions per year, additional $100
per conviction),

B. During 2001, there were a total of 2,753 convictions In violation of 39-08-01, averaging $459 per fine, per
conviction, Assuming an average additional fine of $100 per DUI offense with an averate of 2,753 convictions per
year, the additional revenue generated from this provision would be $276,300 per year ($550,600 per blennium).
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B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
ftem, and fund affectad and the number of FTE positions affected.

Computer software would need to be upgraded to handle the change in suspension/dates of convictions and new
alcohol content change (.08% BAC). The programming charges are $29,638 and $8,000, respectively. An additional
$10,000 for printing of forms, manuals, and public Information efforts s included.

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriate, of the effect on
the blennial appropriation for each agency and fund affected and any amounts Included In the executive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.

The proposed budget for the blennium did not include this proposed leglislation. Additional appropriation would be
necessary to accommodate the change.

Name: Linda Mathern for Marsha Agency: NDDOT
Lembke
iPhone Number: 328-4359 {Date Prepared:  01/31/2003
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HOUSE AMENDMENTS TO HB 1439 htrn 2-18-03

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and
enact a new paragraph to subdivision b of subsection 3 of section 39-06.1-10; to amend
and reenact subsection 7 of section 39-06.1-10, sectlons 39-08-01 and 39-09-02, and
subsection 1 of section 38-20-04.1 of the North Dakota Century Code, relating to speed
limits and consequences for driving while under the influence; and to provide a penaity.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new paragraph to subdivision b of subsection 3 ot section
39-06.1-10 of the North Dakota Century Code is created and enacted as follows:

Driving while under 2 points
the influence, in violation of

39-08-01, with less than
eleven one-hundredths of one

percent by weight

SECTION 2. AMENDMENT. Subsection 7 of section 39-06.1-10 of the North
Dakota Century Code Is amended and reenacted as follows:

7. The perlod of suspension imposed for a violation of section 39-08-01 or
equivalent ordinance Is;

S a. Ninety-one days If the operator's record shows the person has not
violated section 39-08-01 or equivalent ordinance within the five years
preceding the last violation and the violation wag for an alcohol
congentration of at least elght gne-hundredths of one percent b
weight and under sixteen one-hundredths of one percent by weight.
The director shall waive the suspension If the alcohol concentration
was under eleven one-hundredths of one percent by weight and the
person was not operating a commercial motor vehicle.

b. One hundred eighty days if the operator's record shows the person
has_not violated section 39-08-01 or equivalent ordinance within five

years preceding the last violation and tne last violation was for an
alcohol concentration of at least sixteen one-hundredths of one
percent by weight.

Three hundred sixty-five days If the operator's record shows the
person has once violated section 39-08-01 or equivalent ordinance
within the five years preceding the last violation and the last violation
Is for an alcoho! concentration of under sixteen one-hundredths of one

ercent by weight.

e: d. Two years if the operator's record shows the person has at least twiee
once violated section 39-08-01 or equivalent ordinance within the flve
years preceding the last violation and the iast violation was for an
alcohol concentration of at least sixteen one-hundredths of one

percent by weight or if the operator's recora shows the person has at

east twice violated gsection 39-08-01 or equivalent ordinance within

he five years preceding the last violation he lolation was for
an alcohol concentration of at least elght one-hundredths of ong ,
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BOUSE AMENDMENTS to  HB 1439 htrn 2-18-03 }6%
percent by weight and under sixteen one-hundradths of one percent
oy welght.

0, Three years if the operator's record shows the person has at least
twice violated section 39-08-01_or equivalent ordinance within the five

years preceding the last violation and the last violation is for an
alcohol concentration of at least sixteen one-hundradths of one
percent by welght.

SECTION 3. AMENDMENT. Section 39-08-01 of the North Dakota Century
Code Is amended and reenacted as follows:

39-08-01. (Effective through July 31, 2003) Persons under the influence of
I';ltox:catlng liquor or any other drugs or substances not to operate vehicle -
enalty.

1. A person may not drive or be in actual physical control of any vehicle upon
a highway or upon public or private areas to which the public has a right of
access for vehicular use In this state if any of the following apply:

a. That persen has an alcohol concentration of at least ten
one-hundredths of one percent by welght at the time of the
Eerformance of a chemical test within two hours after the driving or

elng in actual physical control of a vehicle.

b. That person s under the influence of intoxicating liquor.

c. Thatperson is under the Influence of any drug or substance or
combination of drugs or substances to a degree which renders that
person incapable of safely driving.

d. That person Is under the combined influence of aicohol and any other
drugs or substances to a degree which renders that person incapable
of safely driving.

The fact that any person charged with violating this sectlon is or has been
legally entitled to use alcohol or other drugs or substances is not a defense
against any charge for violating this section, unless a drug which
predominately caused Impairment was used only as directed or cautioned
by a practitioner who legally prescribed or dispensed the drug to that
person,

2. A person violating this section or equivalent ordinance Is guilty of a class B
misdemeanor for the first or second offense In a five-year period, of a
class A misdemeanor for a third offense in a five-year period, of a class A
misdemeanaor for the fourth offense Ii» a seven-year perlod, and of a
class C felony for a fifth or subsequent offense in a seven-year perlod. The
minimum penality for violating this section Is as provided in subsection 4.
The court shall take judicial notice of the fact that an offense would be a
subsequent offense If indicated by the records of the director or may make
a subsequent offense finding based oh other evidence.

3. Upon conviction, the court may order the motor vehicle number plates of
the motor vehicle owned and operated by the offender at the time of the
offense to be impounded for the duration of the perlod of suspension or
revocation of the offender's driving privilege by the licensing authority. The
impounded number plates must be sent to the director who must retain
them for the period of suspension or revocation, subject to thelr disposition
by the court.
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A person convicted of violating this section, or an equivalent ordinance,
must be sentenced in accordance with this subsection. For purposes of
this subsection, unless the context otherwise requires, "drug court
program” means a district court-supervised treatment program approved by
the supreme court which combines judicial supervision with alcohol and
drug tesling and chemical addiction treatment in a licensed treatment
program. The supreme court may adopt ruies, including rules of
procedure, for drug courts and the drug court program.

4,

{mages on this

a.

For a first offense, the sentence must Include both a fine of at least
two hundred fifty dollars and an order for addiction evaluation by an
appropriate licensed addiction treatment program.

For a second offense within five years, the sentence must Include at
least five days' Imprisonment or placement in a minimum security
facility, of which forty-elght hours must be served consecutlively, or
thirty days' community service; a fine of at least five hundred dollars;
and an order for addiction evaluation by an appropriate licensed
addiction treatment program.

For a third offense within five years, the sentence must include at
least sixty days' imprisonment or placement in a minimum security
facliity, of which forty-eight hours must be served consecutivelg; afine
of one thousand dollars; and an order for addiction evaluation by an
appropriate licensed addiction treatment program.

For a fourth or subsequent offense within seven years, the sentence
must include one hundred eighty days' imprisonment or placement in
a minimum securlty facility, of which forty-eight hours must be served
consecutively; a fine of one thousand dollars; and an order for
addiction evaluation by an appropriate licensed treatment program.

The execution or Imposition of sentence under this section may not be
suspended or deferred under subsection 3 or 4 of section 12.1-32-02
for an offense subject to subdivision a or b, If the offense Is subject tu
subdiviston ¢ or d, the district court may suspend a sentence, except
for ten days' imﬁrisonment, under subsection 3 or 4 of section
12.1-32-02 on the condition that the defendant first undergo and
complete an evaluation for alcohol and substance abuse treatment
and rehabilitation. If the defendant Is found to be In need of alcohol
and substance abuse treatment and rehabilitation, the district court
may order the defendant placed under the supervision and
management of the department of corrections and rehabilitation and Is
subject to the conditions of probation under section 12,1-32-07. The
district court shall require the defendant to complete alcohol and
substance abuse treatment and rehabilitation under the direction of
the drug court program as a condition of probation in accordance with
rules adopted by the supreme court. If the district court finds that a
defendant has falled to undergo an evaluation or complete treatment
or has violated any condition of probation, the district court shall
revoke the defendant's probation and shall sentence the dafendant in
accordance with this subsection.

For purposes of this section, conviction of an offense under a law or
ordinance of another state which is equivalent to this section must be

considered a prior offense if such offense was committed within the
time limitations specified In this subsection.

If the penaity mandated by this section includes imprisonment or
placement upon conviction of a violation of this section or equlvalent
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\ . ordinance, and if an addiction evaluation has Indicated that the
defendant needs treatment, the court may order the defendant to
undergo treatment at an appropriate licensed addiction treatment

b program and the time spent by the defendant in the treatment must be

\ credited as a portion of a sentence of imprisonmerit or placement
under this section.

5. As used in subdivision b of subsection 4, the term "Imprisonment” includes
house arrest. As a condition of house arrest, a defendant may not
consume alcoholic beverages. The house arrest must include a program
of electronic home detention In which the defendant Is tested at least twice
dally for the consumption of alcohol. The defendant shall defray all costs
assoclated with the electroriic home detentlon. This subsection does not
apply to individuals committed to or under the supervision and
management of the depariment of corrections and rehabilitation.

(Effective after July 31, 2003) Persons under the influence of intoxicating
liquor or any other drugs or substances not to operate vehicle - Penalty.

1. Aperson may not drive or be in actual physical control of any vehicie upon
a highway or upon public or private areas to which the public has a right of
access for vehicular use In this state if any of the foliowing apply:

a. That person has an alcohol concentration of at least ten gight
one-hundredths of one percent by weight at the time of the
Eerformance of a chemical test within two hours after the driving or

eing in actual physical control of a vehicle.

b. That person is under the influence of intoxicating liquor.

c. That person is under the influencc of any drug or substance or
combination of drugs or substances to a degree which renders that
person incapable of safely driving.

d. That person is under the combined influence of alcohol and any other
drugs or substances to a degree which renders that person incapable

of safely driving.

The fact that any person charged with violating this section Is or has been
legally entitled to use alcohol or other drugs or substances is not a defense
agalnst any charge for violating this section, unless a drug which
predominately caused Impairment was used only as directed or cautioned
by a practitioner who legally prescribed or dispensed the drug to that

person.

2. A person violating this saction or equivalent ordinance is guilty of an

infraction If the alcohol soncentration Is at least sight one-hundredths of
ohe percent by welght and under eleven one-hundredths of one percent by
welght for a first offense in a five-year period, of a class B misdemeanor jf
the alcohol concentration ls at least eleven one-hundredths of one percent
by welght and under sixteen one-tiundredths of one percent by weight for
the first ei-eceend offense or if the alcohol concentration Is at least eight
one-hundredths of one percent by welght and under sixteen
one-hundredths of one percent by weight for a second offense in a
five-year perlod, of a class A misdemeanor If the alcohol concentration is at
least sixteen one-hundredths of one percent by weight for the first or the
second offense within a five-year period or the alcohol concentration is at
least eight one-hundredths of one percent by welght and under sixteen
one-hundredths of one percent by waight for a third or subsequent offense
of-a-class-A-misdemeaneriorthe-fourth-offonsedne

in a five-year period,
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soven-yearpered; and of a class C felony If the alcohol concentration is at
least sixtean one-hundredths of one percent by welght for a #ifth third or
subsequent offense in a seven-year five-year perlod. The minimum
penalty for violating this section Is as provided In subsection 4. The court
shall take judicial notice of the fact that an offense would be a subsequent
offense If indicated by the records of the director or may make a
subsequent offense finding based on other evidence.

3. Upon convictlon, the court may order the motor vehicle number plates of
the motor vehicle owned and operated by the offender at the time of the
offense to be Impounded for the duration of the period of suspension or
revocation of the offender's driving privilege by the licensing authority. The
impounded number plates must be sent to the director wha must retain
them for the period of suspension or revocation, subject to thelr disposition
by the court.

4. A person convicted of violating this section, or an equivalent ordinance,
must be sentenced in accordance with this subsection.

a. For a first offense, if the alcohol concentration was at at least eight
one-hundredths of one percent by weight and under eleven

ehe-hundredths of one percent by welght the sentence must include
beth a fine of at least one hundred dollars or if the alcoho!
congentration was at least eleven one-hundredths of one percent by
welght and under sixteen one-hundredths of one percent by weight a
fine of at least two hundred fifty dollars, if the alcohol concentration
was at least sixteen oneg-hundredths of one percent by welght a fine of
at {east five hundred dollars and In all cases an order for addiction
evaluation by an appropriate licensed addiction treatment program.

b. For a second offense within tive years, the sentence must include at
least 'tve days' imprisonment or placement in a minimum security
facllity, of which forty-elght hours must be served consecutively, or
thirty days' community service; if the aicohol concentration was at
least eight one-hundredths of one percent by weight and under
sixteen one-hundredths of one percent by weight, a fine of at least five
hundred dollars or if the alcohol concentration was at least sixteen
one-hundredths of one percent by welght a fine of at ieast one
thousand dollars; and an order for addiction evaluation by an
appropriate licensed addiction treatment program.

c.  For a third offense within flve years, the sentence must include at
least sixty days' imprisonment or placement in a minimum security
facility, of which forty-eight hours must be setrved consecutively; if the
alcohol concentration was at least eight one-hundredths of one

percent by welght and under sixteen one-hundredths of one percent

by welght, a fine of at least one thousand dollars ot if the alcohol
concentration was at least sixieen one-hundredths of one percent by
welght g fine of at least two thousand dollars; and an order for
addiction evaluation by an appropriate licensed addiction treatment
program.

d. For a fourth or subsequent offense within seven years, the sentence
must include one hundred eighty days' Irnprisonment or placement in
a minimum security facility, of which forty-eight hours must be served
consecutively and a fine of ere two thousand dollars.

8. The execution or Imposition of sentence under this section may not be
suspended or deferred under subsection 3 or 4 of section 12.1-32-02.
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f.  For purposes of this section, conviction of an offense under a law or
ordinance of another state which is equivalent to this section must be
considered a prior offense if such offense was committed within the

— time limitations specified In this subsection.

g. Ifthe penalty mandated by this section includes imprisonment or
placement upon conviction of a violation of this section or equivalent
ordinance, and if an addiction evaluation has indicated that the
defendant needs treatment, the court may order the defendant to
undergo treatment at an appropriate licensed addiction treatment
program and the time spent by the defendant in the treatment must be
credited as a portion of a sentence of Imprisonment or placemant
under this section,

5.  As used in subdivision b of subsection 4, the term "imprisonment” includes
house arrest. As a condition of house arrest, a defendant may not
consume alcohollc beverages. The house arrest must Include a program
of electronic home detention in which the defendant is tested ai least twice
dally for the consumption of alcohol. The defendant shall defray all costs
assoclated with the electronic home detention. This subsection does not
apply to Individuals committed to or under the supervision and
management of the department of corrections and rehabilitation.

SECTION 4. AMENDMENT. Section 39-09-02 of the North Dakota Century
Code Is amended and reenacted as follows:

39-09-02. Speed limitations.

1. Subject to the provisions of section 39-09-01 and except in those Instances
where a lower speed Is specified in this chapter, it presumably is lawful for
the driver of a vehicle to drive the same at a speed not exceeding:

a. Twenty miles [32.19 kilometers] an hour when approaching within fifty
feet [15.24 meters] of a grade crossing of any steam, electric, or street
rallway when the driver's view Is obstructed. A driver's view is
deemed to be obstructed when at any time during the last two
hundred feet [60.96 meters] of the driver's approach to such crossing,
the driver does not have a clear and uninterrupted view of such
railway crossing and of any traffic on such railway for a distance of
four h'undred feet [121.92 meters] in each direction from such
crossing.

b. Twenty miles [32.19 kilometers) an hour when Fassing a school during
school recess or while children are going to or leaving school during
opening or closing hours, unless a lower speed is designated or
posted by local authorities.

¢. Twenty miles [32.19 kilometers] an hour when approaching within fifty
fest [15.24 meters] and in traversing an intersection of highways when
the driver's view Is obstructed. A driver's view is deemed to be
obstructed when at any time during the last fifty feet [16.24 meters) of
the driver's approach to such intersection, the driver doas not have a
clear and uninterrupted view of such Intersaction and of the traffic
upon all of the highways entering such intersection for a distance of
two hundred feet [60.96 meters] from such intersection.

d. Twenty miles [32.19 kilometers] an hour when the driver's view of the
highway ahead is obstructed within a distance of one hundred feet
[30.48 meters]).
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HOUSE AMENDMENTS to HB 1439 htrn 2-18-03

. 9}
e. Twenty-five miles [40.23 kilometers) an hour on any highway in a
businoss district or in a residence district or In a public park, unless a
different speed Is designated and posted by local authorities.

f.  Flfty-five miles [88.51 kilometers) an hour on gravel, dirt, or loose
surface highways, and on paved two-lane highways If there is no
speed limit posted or If within the time perlod of one-half hour after
sunset to one-half hour before sunrise, unless otherwise permitted,
restricted, or required by conditions.

g. Sixty-five miles [104.61 kilometers] an hour on paved two-lane
highways If within the time perlod of one-half hour before sunrise to
one-half hour after sunset and if posted for that speed, and on paved
and divided multilane highways, unless otherwise permitted,
restricted, or required by conditions.

Seventy Seventy-five miles [+42-66 120,70 kilometers] an hour on
access-controlled, paved and divided, multilane interstate highways,
unless otherwise permitted, restricted, or required by conditions.

o>

2. The director may designate and post special areas of state highways
where lower speed limits apply.

3. Except as Erovlded by law, it Is unlawful for any person to drive a vehicle
upon a highway at a speed that is unsafe or at a speed exceeding the
speed limit prescribed by law or established pursuant to law.

4. In charging a violation of the provisions of this section, the complaint must
speclfy the speed at which the defendant is alleged to have driven and the
speed which this section prescribes is prima facie lawful at the time and
place of the alleged offense.

SECTION 5. AMENDMENT. Subsection 1 of section 39-20-04.1 of the North
Dakota Century Code Is amended and reenacted as follows:

1. Atfter the receipt of a person’s operator's license, if taken under section
39-20-03.1 or 39-20-03.2, and the certified report of a law enforcement
officer and if no written request for hearing has been received from the
arrested person under section 39-20-05, or if that hearing is requested and
the findings, conclusion, and decision from the hearing confirm that the law
enforcement officer had reasonable grounds to arrest the person and test
results show that the arrested person was driving or in physical control of a
vehicle while having an alcohol concentration of at least ten
one-hundredths of one percent by weight or, with respect to a person under
twenty-one years of age, an alcohol concentration of at least two
one-hundredths of one percent by weight at the time of the performance of
a test within two hours after driving or being In physical control of a motor
;/e]rlcle, the director shall suspend the person's operator's license as
ollows:

a. For ninety-one days if the person's driving record shows that, within
the five years preceding the date of the arrest, the person has not
previously violated section 39-08-01 or equivalent ordinance ot the
person's operator's license has not previously been suspended or
revoked under this chapter and the violation was for an alcohol
concentration of at least elght one-hundredths of one percent by
welght and under sixteen one-hundredths of one percent by welght,
The director shall walve the suspension |f the alcohol concentration
was under eleven one-hundredths of one percent by weight and the

person was not operating a commercial motor vehigie.
30663.0104
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HOUSE AMENDMENTS to  HB 1439 htrn  2-18-03 ?*64‘

b. Forone hundred elghty days If the gperator's record shows the person
has not violated section 39-08-01 or equivalent ordinance within five
years preceding the last violation and the last violation was for an
alcohol concentration of at least sixteen one-hundredths of one
percent by weight,

For three hundred sixty-five days If the person’'s driving record shows
that, within the five years preceding the date of the arrest, the person
has once previously violated saction 39-08-01 or equivalent ordinance
or the person's operator's license has once previously been ‘
suspendued or revoked under this chapter with the last viotation or

suspensiori for an alcohol concentratlon under sixteen
one-hundredths of one percent by weight.

e- d. Fortwo years if the person's driving record shows that within the five
ears preceding the date of the arrest, the person's operator's license
as % gnce been suspended, revoked, or

Issuance denied under this chapter, or for a violation of sectlon
39-08-01 or equivalent ordinance, or any combination thereof, and the
suspenslons, revocations, or denlals rasulted from at least two
separate arrests with the last violation or suspension for an alcohol

concentration at least sixtesn one-hundredths ne percent
welght or If the person's driving record shows that within the five years

receding the date of arrest, the person’s operator's license has at
east twice previously been suspended, revoked, or Issuance denied
under this chapter. or for a violation of section 39-08-01 or equivalent
ordinance, or any combination thereof, and the suspensions.
revocations, or denials resulted from at least two separate arrests with
the last violation or suspension for an alcohol concentration of under
sixteen one-hundredths of one percent by weight,

For three years if the operator's record shows that within five years

preceding the date of the arrest, the person's operator's license has at
east twice previously been suspencdled, revoked, or issuance denied

under this chapter, or for a violation of section 39-08-01 or equivalent
grdinance, or any combination therecf, and the suspensions,
revocations, or denials resulted from at ieast two separate arrests and
the last violation or suspension was for an alcohol congentration of at

least sixteen one-hundredths of one percent by weight."

|©
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REPORT OF STANDING COMMITTEE (410) Module "lo: HR-31-3052

Fehruary 18, 2003 9:48 a.m. Carrler: Hawken

Insert LC: 30663.0104 Title: .0300
o REPORT OF STANDING COMMITTEE

HB 1439: Transportation Commilitee (Rep. Weisz, Chalrman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(9 YEAS, 4 NAYS, 0 ABSENT AND NOT VOTING). HB 1439 was placed on the Sixth
order on the calendar.

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and
enact a new paragraph to subdivision b of subsection 3 of section 39-06.1-10; to
amend and reenact subsection 7 of section 39-06.1-10, sections 39-08-01 and
39-09-02, and subsection 1 of section 39-20-04.1 of the North Dakota Century Code,
relating to speed limits and consequences for driving while under the influence; and to
provide a penalty.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:
SECTION 1. A new paragraph to subdivision b of subsection 3 of section
39-06.1-10 of the North Dakota Century Code is created and enacted as follows:
Driving while under 2 points
the influence, In violation of
39-08-01, with less than
eleven one-hundredths of one
percent by weight
SECTION 2. AMENDMENT. Subsection 7 of section 39-06.1-10 of the North
. Dakota Century Code is amended and reenacted as follows:
7. The period of suspension imposed for a violation of section 39-08-01 or
equivalent ordinance Is:

a. Ninety-one days if the operator's record shows the person has not
violated section 39-08-01 or equivalent ordinance within the five
years preceding the last violation and the violation was for an al¢ohol
concentration t least sight one-hundredths of ercent
weight and under sixtee -hundredths of ercent by weight.
The director shall walve _the suspension If the alcohol concentration
was under eleven one-hundredths of one percent by welght and the
Dperson was not operating 8 commercial motor vehicle.

b. One hundred eigh if the o or's record sho er
has not violated section 39-08-01 or equivalent ordinance within fiv
years preceding the last violation and the last violation was for an
alcohol concentration of at least sixteen one-hundredths of one
percent by weight.

¢. Three hundred sixty-five days if the operator's record shows the
person has once violated section 39-08-01 or equivalent ordinance
within the five years preceding the last violation and the last violation
Is for an alecohol concentration of under sixteen one-hundredths of
one percent by weight.

e d. Two years If the operator's record shows the person has at least
twiee once violated section 39-08-01 or equivalent ordinance within
the five years preceding the last violation and the last violation was
for an alcohol congentration of at least sixteen one-hundredths of one
percent by weight or if the operator's record shows the person has at
least twice violated section 39-08-01 or equivalent ordinance within
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the five years preceding the last violation and the last violation was
f al oncentration of at ieast sight one-hundredths of one
me&mmmnmmmmw

e T it 0 or' rd_shows the person has at least
ice violated section 39-08-01 or equivalent ordinance within the five

years preceding the last violation and the last violation is for an
alcoho ggnggim@glgn of at least sbdeen one-hundredths of one
percent by weight,

SECTION 3. AMENDMENT. Section 39-08-01 of the North Dakota Century
Code Is amended and reenacted as follows:

REPORT OF STANDING COMMITTEE (410)
February 18, 2003 9:48 a.m.

38-08-01. (Effective through July 31, 2003) Persons under the Influence of
intoxicating liquor or any other drugs or substances not to operate vehicle -

Penalty.

1. Aperson may not drive or be in actual physical control of any vehicle upon
a highway or upon public or private areas to which the public has a right of
access for vehloular use In this state if any of the following apply:

a. That person has an alcohol concentration of at least ten
one-hundredths of one percent by weight at the time of the
performance of a chemical test within two hours after the driving or
being in actual physical control of a vehicle.

b. That person is under the influence of intoxicating liquor.

¢. That parson Is under the influence of any drug or substance or
combination of drugs or substances to a degree which renders that
person Incapable of safely driving.

d. That person Is under the combined Iinfluence of alcohol and any other
drugs or substances to a degree which renders that person incapable
of safely driving.

The fact that any person charged with violating this section Is or has been
legally entitled to use alcohol or other drugs or substances is not a
deferise agalnst any charge for violating this section, unless a drug which
predominately caused impairment was used only as directed or cautioned
by a practitioner who legally prescribed or dispensed the drug to that

person.

2, A person violating this section or equivalent ordinance is gullty of a class B
misdemeanor for the first or second offense in a five-year period, of a
class A misdemeanor for a third offense In a five-year period, of a class A
misdemeanor for the fourth offense in a seven-year period, and of a
class C felony for a fifth or subsequent offense In a seven-year period.
The minimum ﬁenalty for violating this section Is as provided In subsection
4. The court shall take judicial notice of the fact that an offense would be a
subsequent offense if indicated by the records of the director or may make
a subsequent offense finding based on other evidence.

3. Upon conviction, the court may order the motor vehicle number plates of
the motor vehicle owned and operated by the offender at the time of the
offense to be impounded for the duration of the period of suspension or
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revocation of the offender's driving privilege by the licensing authority. The

impounded number plates must be sent to the director who must retain

:)hetrn for thret) period of suspension or revocation, subject to their disposition
y the court.

A person convicted of violating this section, or an equivalent ordinance,
must be sentenced In accordance with this subsection. For purposes of
this subsection, unless the context otherwise requires, "drug count
program" means a district court-supervised treatment program approved
by the supreme court which combines judicial supervision with alcohol and
drug testing and chemical addiction treatment in a licensed treatment
program. The supreme court may adopt rules, including rules of
procedure, for drug courts and the drug court program.

a. For a first offense, the sentence must include both a fine of at least
two hundred fifty dollars and an order for addiction evaluation by an
appropriate licensed addiction treatment program.

b. For a second offense within five years, the sentence must include at
least five days' imprisonment or placement in a minimum security
facility, of which forty-eight hours must be served consecutively, or
thirty days' community service; a fine of at least five hundred dollars;
and an order for addiction evaluation by an appropriate licensed
addiction treatment program.

c. For a third offense within five years, the sentence must include at
least sixty days' imprisonment or placement in a minimum security
tacility, of which forty-eight hours must be served consecutively; a
fine of one thousand dollars; and an order for addiction evaluation by
an appropriate licensed addiction treatment program.

d. For a tourth or subsequent offense within seven years, the sentence
must include one hundred eighty days' imprisonment or placement in
a minimum security facility, of which forty-eight hours must be served
consecutively; a fine of one thousand dollars; and an order for
addiction evaluation by an appropriate licensed treatment program.

e. The executlon or Imposition of sentence under this section may not
be suspended or deferred under subsection 3 or 4 of section
12.1-32-02 for an offense subject to subdivision a or b. if the offense
Is subject to subdivision ¢ or ¢, the district court may suspend a
sentence, except for ten days' imprisonment, under subsection 3 or 4
of section 12,1-32-02 on the condition that the defendant first
undergo and complete an evaluation for alcohol and substance abuse
treatment and rehabilitation. If the defendant Is found to be in need of
alcohol and substance abuse treatment and rehabilitation, the district
court may order the defendant placed under the supervision and
management of the department of corrections and rehabilitation and
Is subject to the conditions of probation under section 12.1-32-07.
The district court shall require the defendant to complete alcohol and
substance abuse treatment and rehabilitation under the direction of
the drug court grogram as a condition of probation in accordance with
rules adopted by the supreme court. If the district court finds that a
defendant has failed to undergo an evaluation or complete treatment
or has violated any condition of probation, the district court shall
revoke the defendant's probation and shall sentence the defendant in
accordance with this subsection.
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f.  For purposes of this section, conviction of an offense under a law or
ordinance of another state which Is equivalent to this section must be
considered a prior offense If such offense was committed within the
time limitations specified in this subsection.

g. If the penalty mandated by this section Includes Imprisonment or
placement upon conviction of a violation of this section or equivalent
ordinance, and #f an addiction evaluation has Indicated that the
defendant needs treatment, the court may order the defendant to
undergo treatment at an appropriate licensed addiction treatment
program and the time spent by the defendant in the treatment must
be credited as a portion of a sentence of imprisonment or placement
under this section.

5. As used In subdivision b of subsection 4, the term “imprisonment" includes
house arrest. As a condition of house arrest, a defendant may not
consume alcoholic beverages. The house arrest must include a program
of electronic home detention in which the defendant is tested at least twice
dally for the consumption of aicohol. The defendant shall defray all costs
assuclated with the electronic home detention. This subsection does not
apply to individuals committed to or under the supervision and
management of the department of corrections and rehabilitation.

(Effective after July 31, 2003) Persons under the Influence of intoxicating
liquor or any other drugs or substances not to operate vehicle - Penalty.

1. A person may not drive or be In actual physical control of any vehicle upon
a highway or upon public or private areas to which the public heas a right of
access for vehlcular use in this state If any of the following apply:

a. That person has an alcohol concentration of at leastien eight
one-hundredths of one percent by welght at the time of the
performance of a chemical test within two hours after the driving or
being Iin actual physical control of a vehicle.

b. That person Is under the influence of intoxicating liquor.

c. That person is under the influence of any drug or substance or
combination of drugs or substances to a degree which renders that

person incapable of safely driving.

d. That person is under the combined Influence of alcohol and any other
drugs or substances to a degree which renders that person incapable

of safely driving.

The fact that any person charged with violating this section Is or has been
legally entitled to use alcohol or other drugs or substances Is not a
defense against any charge for violating this section, unless a drug which
predominately caused impairment was used only as directed or cautioned
by a practitioner who legally prescribed or dispensed the drug to that

person.
2. A person violating this section or equivalent ordinance is guilty of an

- Infraction Itttng glgort:tgi concentration Is at least eight one-hundredths of
one percent by welaht and under eleven

ven one-hundredths of one percent by
for - jod, of a class B misdemeanor i
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by weight and under sixteen one-hundredths of one percen for
the first er-seeenrd offense or if the alcohol concentration Is at least eight
one-hundredths of one percent by weight any under sixteen
one-hundredths of one percent by welght for g secund offense in a
five-year perlod, of a class A misdemeanorif thg alcohol concentration is at
least sixteen one-hundredths of one percent by weight for the first or the
econd offense within g five-year per r the alcohol roncentration is at
Jeast_eight ong-h t welght (inc_under sixteen

one- r ight for a third or subsequent offense
in a five-year period, et-a-slass-A-misdemeanorfer-tie-fourth-offense-n-a
- and of a class C felony If the alcoho! concentration is at
least sixteen one-hundredths of one nercent by weight for a #éththird or
subsequent offense In a eevenyearfive-vear period. The minimum
penalty for violating this section Is as provided in subsection 4. The court
shall take Judiclal notice of the fact that an offense would be a subsequent
offense If indicated by the records of the director or may make a
subsequent offanse finding based on other evidence.

3. Upon conviction, the court may order the motor vehicle number plates of
the motor vehicle owned and operated by the offender at the time of the
offense to be impounded for the duration of the period of suspension or
revocation of the offender's driving privilege by the licensing authority. The
impounded number plates must be sent to the director who must retain
them for the period of suspansion or revocation, subject to their disposition

N by the court,

4. A person convicted of violating this section, or an equivalent ordinance,

must be sentenced in accordance with this subsection.

a. For a first offense, If the alcohol concentration was at at least eight
one-hundredths of one percent by weight and under eleven
one-hundredths of one percent by waeight the sentence must
includebeth a_fine of at least one hundred dollars or if the alcohol

concentration was at least eleven one-hundredths of one percent by
h ¢ sixteen one-hundredths of one percent by weight a

welght and under s

fine of at least two hundred fifty dollars, If the alcohol concentration
was at least sixteen one-hundredths of one percent by weight a fine
of at least five hundred dollars andin_all cases an order for addiction
evaluation by an appropriate licensed addiction treatment program.

b. For a second offense within five years, the sentence must include at
least five days' imprisonment or placement in a minimum security
facllity, of which forty-eight hours must be served consecutively, or
thirty days' community service; If_the alcohol concentration was at

least eight -hundredths of one percent by weight and under

sixteen one-hundredths of one percent by welght, a fine of at least
five hundred dollars or if the alcohol gggcgm:_?t_lgg_mg_gj_ggsj

sixtean_one-hundr f walght a fine of at least
ne lars; and an order for addiction evaluation by an

n
appropriate licensed addiction treatment program.

c. For a third offense within five years, the sentence must Include at
least sixty days' Imprisonment or placement in a minimum security
facility, of which forty-eight hours must be served consecutively; [f the
alcohol concentration was at least eight one-hundredths of one

percent by welght and under sixteen one-hundredths of one parcent
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oo~ Qy_mm.l a fine of at least one thousand dollars or If the alcohol
concentration was at least sixteen one-hundredths of one percent by
m?bu_mle_qt_gx_mm_mumm_gmm; and an ordar for
addiction evaluation by an appropriate licensed addiction treatrnent

Eﬁ@w

program.

d. For a fourth or subsequent offense within seven years, the sentence
must include one hundred eighty days' imprisonment or placement in
a minimum security facility, of which forty-eight hours must be served
cansecutively and a fine of ene two thousand dollars.

e. The execution or imposition of sentence under this section may not
be suspended or deferred under subsection 3 or 4 of section

12.1-32-02.

f.  For purposes of this section, conviction of an offense under a law or
ordinance of another state which is equivalent to this section must be
considered a prior offense if such offense was committed within the
time limitations specified in this subsection.

g. If the penalty mandated by this section Includes imprisonment or
placement upon conviction of a violation of this section or equivalent
ordinance, and if an addiction evaluation has Indicated that the
defendant needs treatment, the court may order the defendant to
undergo treatment at an appropriate licensed addiction treatment
program and the time spent by the defendant in the treatment must

be credited as a portion of a sentence of imprisonment or placement

under this section.

5. As used in subdivision b of subsection 4, the term *imprisonment" includes
house arrest. As a condition of house arrest, a defendant may not
consume alcoholic beverages. The house arrest must include a program
of electronic home detention In which the defendant is tested at least twice
dally for the consumption of alcohol. The defendant shall defray all costs
associated with the electronic home detention. This subsection does not
apply to individuals committed to or under the supervision and
management of the department of corrections and rehabilitation.

SECTION 4. AMENDMENT. Scction 39-09-02 of the North Dakota Century
Code is amended and reenacted as follows:

39-09-02, Speed limitations,

1.  Subject to the provisions of section 39-09-01 and except in those
Instances where a lower speed Is specified in this chapter, It presumably s
lawful for the driver of a vehicle to drive the same at a speed not

exceeding:

a. Twenty miles [32.19 kilometers] an hour when approaching within fifty
feet [15.24 meters] of a grade crossing of any steam, electric, or
street railway when the driver's view Is obstructed, A driver's view Is
deemed to be obstructed when at any time during the last two
hundred feet [(60.96 meters] of the driver's approach to such crossing,
the driver does not have a clear and uninterrupted view of such
railway crossing and of any traffic on such raliway for a distance of
four hundred feet [121.92 meters] in each direction from such

crossing.
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Twenty miles [32.19 kllometers] an hour when passing a school
during school recess or while children are going to or leaving school
during opening or closing hours, unless a lower speed is designated
or posted by local authorities.

Twenty miles [32.19 kilometers] an hour whan approaching within fifty
feet [16.24 meters] and In traversing an Iintersection of highways
when the driver's view Is obstructed. A driver's view is deemed to be
obstructed when at any time during the last fifty feet [15.24 meters] of
the driver's approach to such Intersection, the driver does not have a
clear and uninterrupted view of such intersection and of the traffic
upon all of the highways entering such Intersection for a distance or
two hundred feet [60.96 meters] from such Intersection.

Twenty miles (32.19 kilometers] an hour when the driver's view of the
highway ahead Is obstructed within a distance of cne hundred feet
[30.48 meters].

Twenty-five miles [40.23 kilometers]) an hour on any highway In a
business district or in a residence district or in a public park, unless a
different speed is designated and posted by local authorities.

Fifty-five miles [88.51 kilometers] an hour on gravel, dirt, or loose
surface highways, and on paved two-lane highways if there is no
speed limit posted or if within the time period of one-half hour after
sunset to one-half hour before sunrise, unless otherwise perraitted,
restricted, or required by conditions,

Sixty-tive miles [104.61 kilometers] an hour on paved two-lane
highways if within the time period of one-half hour before sunrise to
one-half hour after sunset and If posted for that speed, and on paved
and divided multilane highways, unless otherwise permitted,
restricted, or required by conditions.

Soventy Seventy-tive miles [+42:66 120.70 kilometers] an hour on
access-controlled, paved and divided, multilane Interstate highways,
unless otherwise permitted, restricted, or required by conditions.

The director may designate and post special areas of state highways
where lower speead limits apply.

Except as provided by law, it Is unlawful for any person to drive a vehicle
upon & highway at a speed that Is unsafe or at a speed exceeding the
speed limit prescribed by law or established pursuant to law.

in charging a violation of the provisions of this section, the complaint must
specify the speed at which the defendant is alleged to have driven and the
speed which this section prescribes Is prima facle lawful at the time and
place of the alleged offense.

SECTION 6. AMENDMENT. Subsection 1 of section 39-20-04.1 of the North
Dakota Century Code is amended and reenacted as follows:

1.
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arrested person under section 39-20-05, or If that hearing Is requested and

the findings, conclusion, and decision from the hearing confirm that the law

enforcement officer had reasonable grounds to arrest the person and test

results show that the arrested person was driving or in physical control of a

vehicle while having an alcohol concentraton of at least ten

one-hundredths of one percent by welght or, with respect to a person
under twenty-one years of age, an aicohol concentration of at least two
one-hundredths of one percent by weight at the time of the performance of

a test within two hours after driving or being in physical control of a motor

vehicle, the director shall suspend the person's operator's license as

follows:

a. For ninety-one days If the person's driving record shows that, within
the five years preceding the date of the arrest, the person has not
previously violated section 39-08-01 or equivalent ordinance or the
person's operator's license has not previously been suspended or
revoked under this chapter he violati s for an alcohol
concentration of at ieast eight one-hundredths of one percent by
weight and under sixteen one-hundredths of one percent by weight.
The dir hal ve the suspension if the alcohol concentration
was under eleven one-hundredths of one percent by weight and the

rson was not operatin ommerclal motor vehicle.

b. For one hundred eighty f the operator's record shows the
person has not violated section 39-08-01 or eguivalent ordinance
within five years preceding the last violation an last violation was

R for an alcohol concentration of at least sixteen one-hundredths of one

percent by welght,

¢. For three hundred sixty-five days If the person's driving record shows
that, within the five years preceding the date of the arrest, the person
has once previously violated section 39-08-01 or equivalent
ordinance or the person's operator's license has once previously
been suspended or revoked under this chapter with the last violation

ot __suspenslon for an alcohol concentration under sixteen
one-hundredths of one percent by weight.

e d. Fortwo years if the person's driving record shows that within the five
years preceding the date of the arrest, the person's operator's license
has once been suspended, revoked, or
Issuance denled under this chapter, or for a violation of section
39-08-01 or equivalent ordinance, or any combination thereof, and
the suspensions, revocations, or denials resulted from at least two
separate arrestswith the last violation or suspension for an alcohol
concentration gt least sixteen -hundredths . of one percent by
welght or If the person's driving record shows that within the five
years preceding the date of arrest, the person's operator's license
has at least twice previously been suspended, revoked. or Issuance

denied under this chapter, or for a_violation of section 39-08-01 or

equivalent ordinance, or any combination thersof, and the
suspensions, revocations, or denials resulted fr t t_two
Separate arrests with the last violation or suspension for an alcohol

concentration of under sixte -hundr e _percen

welght,

e. For three years if the operator's record shows that within five vears

Ing the dat t ! tor's license
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1439
Senate Transportation Committee
Q Conference Committee

Hearing Date 3-14-03

Tape Number Side A Side B Meter #

! X 40-5880

Committee Clerk Signature 77 | Qhes K M
i y

Minutes:

Chairman Senator Thomas Trenbeath opened the hearing on HB 1439 relating to speed limits
and consequences for driving white under the influence and to provide a penalty.
Representative Dave Weiler (District 30) Introduced HB 1439. (See attached chart HB 1439.)
Feels that the graduated blood alcohol content is a good concept. The higher the blood alcohol
level is the higher the penalty is, especially at the second, third, and subsequent offenses.
Senator Trenbeath asked if the bill, as it stands, is acceptable for federal funding purposes.
Representative Wetler responded that he had just received an e-mail stating that HB 1439 is not
compliant with all the requirements of Section 163. (See attached e-mail.)

Senator Trenbeath asked if amendments expected to be proposed would make this bill

compliant.

Representative Wetler said that he wasn’t sure. He felt there were others that could answer the

question better,
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Senate Transportation Committee
Bill/Resolution Number HB 1439
Hearing Date 3-14-03

Jehn Olson (Miller Brewing Company) Reported that their proposed amendments would not
make this bill compliant with the federal requirements. Miller Brewing has no position on the
.08 or the 75 mph speed limit. Addressed concerns from the ND Peace Officers Association,

1.) They ask that, if the 75 mph speed limit is adopted, the fines and points they have presented
be adopted also. 2.) They feel that the penalties should be the same for violations whether it is
.08 or .10 and above, at least for administrative penalties. This bill helps get the repeat offenders
off the road. Miller Brewing has encouraged state legislatures to take an active role in
increasing the regulation and application of sanctions in the area of drunk driving. See
attachment, “Comparison of North Dakota DUI Legislation to Model Road Safe Legislation”.
One provision in the bill needs to be addressed, the repeat offender that gets caught and refuses
the test, The attached proposed amendment (.0305) addresses that issue.

Representative Robin Weisz (District 14) Explained that the House Transportation Committee
felt it was necessary to go after the higher BAC level both in first time and repeat offenders.
They felt they had put together a good compromise dealing with the .08 issue. Although the
Federal Department of Transportation looked at it as going backward, North Dakota is still
stronger than a lot of states in the area of penalties.

Senator Tollefson (District 38) Supports HB 1439, Introduced several suggested amendments
on behalf of a constituent, (See attached amendments .0301, .0302, ,0303, and .0304)

Mr. Tom Hallamyer Spoke in favor of HB 1439. (Meter 2200) (See attached pictures and
charts “ND/Out of State Driver Involvement” and “Average Economic Costs of ND Traffic
Crashes™) Gave some personal history related to how drunk drivers have affected his family. He

was frustrated that drunk drivers get their driving privileges back. The problem with the existing
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Senate Transportation Committee

Bill/Resolution Number HB 1439
SN Hearing Date 3-14-03

law is the word “may”. If people are not responsible enough to know when and when not to
drive a car, then he feels they don’t deserve to have the car. The court “may” or “may not” seize

their vehicle and the “may not” is not working, He feels it is just an idle threat and the car should

be taken away.

Senator Nething asked if he had an opportunity to testify in the House.

Mr. Hallamyer responded that he did not,

Libby Volk (Student in support of HB 1439) Feels that stiffening the consequences for drunk

drivers will result in fewer people taking the chance of driving after they have had a few drinks.

It seems logical that the results of this bill will help get more people into treatment.

Keith Magnusson (ND DOT) Spoke in opposition to HB 1439, (Meter 3920) Not opposed to
‘ <~  all parts of HB 1439. It was originally a very comprehensive bill. Changes made by the House
on lowering things were well intentioned but they actually went backwards. Handed out copies
of the implementing regulations for .08. (See attached Proposed Rules.) Referred to the e-mail
mentioned earlier by Representative Weiler, The concern is with lessening penalties already in
place. They are saying that HB 1161, standing on its own as a ,08 bill, will comply with the
federal law and federal regulations. HB 1439 as drafted will not. Urged the committee to take
out parts of HB 1439 that do not comply with the federal law.
Senator Trenbeath asked if he would get an official letter confirming the e-mail.
Keith Magnusson said he would.
Senator Trenbeath asked if he also could nutshell what he thinks could be done with the bill to
make it compliant,

Keith Magnusson replied that he would.
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Senate Transportation Committee
Bill/Resolution Number HB 1439

=~  Hearing Date 3-14-03

Senator Nething asked what part of the bill he was opposed to.

Keith Magnusson replied that they are opposed to the portions that are backtracking. He is
talking about the bill as amended in the House.

(Meter 4719) Discussion on the parts that are backtracking which would be waving a suspension
for a first time offense and lesser penalties. The feds are saying that .08 is being treated
differently than the normal DUI offense right now which is a.10. This would be fixed by
making .08 the same classification and ramifications of the .10 presently. There is no objection
to the increased penalties for blood alcohol content,

Senator Trenbeath asked if this bill, at least from the .11 up, would qualify for a graduated

penalty bill.

RN Keith Magnusson believes it would,

April Freeman and Val Schultz (SADD) Testified in opposition to HB 1439, (Meter 5000)
Deb Jevne (MADD) See attached testimony in opposition of HB 1439,

Keith Sorenson (ND EMS Association) The EMS has a problem with raising the speed limit.
The second leading indicator of deaths in ND is speed.

The hearing on HB 1439 wa< closed.
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2003 SENATE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1439
Senate Transportation Committee

O Conference Committee

Hearing Date 3-20-03

Tape Number Side A Side B Meter #
2 X 3830-end

Committee Clerk Signature 7 ") % /{’ V) e
Minutes:
| "’“" Chairman Senator Thomas Trenbeath opened HB 1439 for discussion.

Senator Trenbeath called on John Olson to explain the amendment by Representative Weiler,

John Olson said that both amendments .0306 and .0307 were prepared at his request with the

agreement of both Representative Weisz and Representative Weiler. One amendment removes

everything about .08 out of the bill, What is left is the graduated and he asked that the previously
| proposed amendment be adopted relating to upping the ante for refusals on second and
subsequent offenses.

Senator Trenbeath said that, as he sees it, .0306 just takes the speed limit portion out of the bill.
He asked John Olson to tell them what .0305 says.

John Olson responded that on any offense right now for drunk driving, if a person is charged

and refuses the test, within 30 days he can sign an affidavit saying he is guilty and file it. As long

as he hasn’t requested an administrative hearing, he can get the sanction for the refusal, that’s one
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Senate Transportation Committee
Bill/Resolution Number HB 1439
Hearing Date 3-20-03

year, set aside. Even on subsequent offenses the whole refusal would be not sanctioned. This
amendment leaves that first offense in place but after that the refusal ante goes up. That means a
person can’k go in on subsequent offenses and have the benefit. There’s no cure beyond the first
offense. What they are trying to do is to make sure that people are not sitting better with refusals
than they would be if they have BAC’s.

Senator Trenbeath asked how they would be doing better,

John Olson clarified that this is enhancement for the high BAC’s. The test is needed to punish
the higher BAC’s. He thinks this is an area, particularly for chronic repeat offenders, that can
really be addressed.

Senator Trenbeath asked for clarification that .0307 makes an .08 violation a Class B
misdemeanor and everything else folds into the formula.

John Olson said the .0307 is supposed to take out the .08 completely.

(Meter 4580) Discussion to the effect that it goes back to the law as it was except that it
enhances penalties for increased BAC’s over .10. The enhancement wouldn’t start until .16.
Senator Trenbeath disagreed that there should be a graduated penalty at this time. If the .08 is
adopted he didn’t think there should be a graduated penalty. The Federal Government sets up
certain criteria that they want to see happen with respect to driving under the influence of
alcohol, States must adopt any 5 of the 7 in order to comply. North Dakota has adopted 5.

He wasn't sure that this complies with the criteria for the program for drivers with higher BAC.
Senator Nething moved to adopt amendment ,0307. No second.

Senator Trenbeath didn’t think this bill in its present form was good for North Dakota. He said

it was a workable bill, but it doesn’t do us any good. He felt it would do harm if it was passed in
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Senate Transportation Committee
Bill/Resolution Number HB 1439

N  Hearing Date 3-20-03

its present form, Even though the .08 was passed, this makes the penalty for .08 so slight that the
Federal Government will say that we didn’t pass a .08,

Senator Nething asked if that was the case with the amendment, too.

Senator Trenbeath said no.

Senator Espegard moved a Do Not Pass on HB 1439, Seconded by Senator Mutch.

Roll call vote, 4-1-1. Floor carrier is Senator Trenbeath,
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30663.0301 Prepared by the Leglslative Councl! staff for
Title. Senator Tollefson
March 4, 2003

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439

Page 1, line 2, after the first "39-06.1-10" Insert "of the North Dakota Century Code, relating to
point demerits"

Page 1, line 3, after the comma Insert "subsection i of section 39-20-03.2,"

Page 10, after line 26, insert:

"SECTION 5. AMENDMENT. Subsection 1 of section 39-20-03.2 of the North
Dakota Century Code is amended and reenacted as follows:

1. Witheut Before taking possession of the person's out-of-state operator's
license, the law enforcement officer shall Issue 1o the person a notification
of the test results and a temporary operator's permit extending nonresident
operating privileges In this state for twenty-five days from the date of
issuance or until earlier terminated by the decision of a hearing officer
under section 39-20-05. The temporary permit must be signed and dated
by the officer and serves as the director's official notification to the person
of the director's intent to revoke, suspend, or deny driving privileges in this
state, and of the hearing procedures under this chapter. The officer shall
send the out-of-state gperator's license to the licensing authority In the
state of issuance."

Renumber accordingly
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30663.0302 Prepared b?/ the Leglslative Councll staff for
Title. Senator Tollefson
March 4, 2003
) TN
PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439
Page 1, line 2, after the first "39-06.1-10" Insert "of the North Dakota Century Code, relating to
point demerits” and after "reenact” insert "subsection 3 of section 39-06-03,"
Page 1, after line 6, Insert:
"SECTION 1. AMENDMENT. Subsection 3 of section 39-06-03 of the North
Dakota Century Code Is amended and reenacted as follows:
3. To any persen indlvidual who Is an g habitual drunkard, or is an a habitual

user of narcotic drugs, or is an g habitual user of any other drug to a
degree which renders the persen Individuat Incapable of safely driving a
motor vehicle. A habitual drunkard includes an Individual who is convicted
of any alcohol-related offense and has not provided the director with
adequate proof of the removal of the habit which may include satisfactory
complstion of alcohol treatment.”

Renumber accordingly
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30663.0303 Prepared by the Legislative Councll staff for
Title. Senator Tollefson
March 4, 2003

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439

Page 1, ling 2, after the first "39-06.1-10" insert "of the North Dakota Century Code, relating to
point demerits"

Page 1, line 3, after "39-08-01" insert ", 39-08-01.3,"

Page 9, after line 4, Insert:

"SECTION 4. AMENDMENT. Section 39-08-01.3 of the North Dakota Century
Code [s amended and reenacted as follows:

39-08-01.3. Alcohol-related traffic offenses - Ignition interlock devices and
the-selzure - Seizure, forfeiture, and sale of motor vehicles. A motor vehicle owned
and operated by a person upon a highway or upon public or private areas to which the
public has a right of access for vehicular use may must be seized, forfeited, and sold or
otherwise disposed of pursuant to an order of the court at the time of sentencing If the
person Is In violation of section 39-08-01 or an equivalent ordinance and has been
convicted of violating sectlon 39-08-01 or an equivalent ordinance at least one other
time within the five years preceding the violation. The court may also require that an
ignition interlock device be Installed in the person's vehicle for a period of time that the

N court deems appropriate.”

Renumber accordingly
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30663.0304 Prepared br the Leglslative Council staff for
Title. Senator Tollefson
March 4, 2003
N
PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439

Page 1, line 2, after the first "39-06.1-10" insert "of the North Dakota Century Code, refating to

point demerits" and after "reenact” insert "subsection 3 of section 39-06-42,"
Page 1, after line 6, Insart:

"SECTION 1. AMENDMENT. Subsection 3 of section 39-06-42 of the North

Dakota Century Code Is amended and reenacled as follows:

3. In addition to any other punishment imposed, the court may shall order the
number plates of the motor vehicle owned and oEerated by the offender at
the time of the offense to be impounded by the sheriff for the duration of
the perlod of suspension or revocation. When a period of suspension has
been extended under subsection 5 of section 39-06-17, the court may
order the number plates to be impounded in accordance with this
subsection. The impounded number plates may be relsased, upon order of
the court, to a bona fide purchaser of the offender's motor vehicle, if that
purchaser produces a new certificate of title to the motor vehicle Issued by
the director.”

Page 7, line 9, overstrike "may" and Insert Inmediately thereafter "shall"

Page 9, after line 4, insert:

"6. Upon conviction, the court shall order the defendant to immediately
surrender any temporary operator's permit and shall send the permit with
the date of surrender to the department.”

Renumber accordingly

Page No. 1 30663.0304
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30663.0305 Prepared by the Legislative Councll staff for
Title. Representative Weisz
March 13, 2003

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439

Page 1, line 3, replace the first "and"” with a comma and after "39-09-02" insert ", and 39-20-04"

Page 10, after line 26, insert:

"SECTION 5. AMENDMENT. Section 39-20-04 of the North Dakota Century
Code is amended and reenacted as follows:

39-20-04. Revocation of privilege te drive motor vehicle upon refusal to
submit to testing. -

1. Ifaperson refuses to submit to testing under section 39-20-0' or 39-20-14,
none may be given, but the law enforcement officer shall iImmediately take
ossession of the person's operator's license if it is then avallable and shall
mmediately Issue to that person a temporary operator's permit, if the
person then has valid operating privileges, extending driving privileges for
the next twenty-five days or until earlier terminated by a decislon of a
hearing officer under section 39-20-05. The law enforcement officer shall
sign and note the date on the temporary operator's permit. The temporary
operalor's permit serves as the director’s official notification to the person
of the director's intent to revoke driving privileges in this state and of the
hearing procedures under this chapter. The director, upon the receipt of
that person's operator's license and a certified written report of the law
enforcement officer in the form required by the director, forwarded by the
officer within five days after Issuing.the. temporary operator's permit,
showing that the officer had reasonable grounds'1'Bblieve the (erson fad
been driving or was in actual physical control of a motor vehicle while in
violation of section 39-08-01 or equivalent ordinance or, for purposes of
section 39-20-14, had reason to belleve that the person committed a
moving traffic violation or was Involved in a traffic accident as a driver, and
In conjunction with the violation or accident the officer has, through the
officer's observations, formulated an opinion that the person's body
contains alcohol, that the person was lawfully arrested if applicable, and
that the person had refused to submit to the test or tests under section
39-20-01 or 39-20-14, shall revoke that person's license or permit to drive
and any nonresident operating privilege for the appropriate period under
this section, or if the person Is a resident without a license or a permit to
operate a motor vehicle in this state, the director shall deny to the person
the issuance of a license or permit for the appropriate period under this
section after the date of the alleged violation, subject to the opportunity for
a prerevocation hearing and postrevocation review as provided In this
charter. In the revocation of the person's operator's license the director -
shail give credit for time in which the person was without an operator's
license after the day of the person's refusal to submit to the test except that
the director may not give credit for time In which the person retained driving
privileges through a temporary operator's permit issued under this section
or section 39-20-03.2. The period of revocation or denlal of issuance of a

license or permit under this section is:

a. One year If the person’s driving record shows that within the five years
preceding the most recent violation of this section, the person's
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operator's license has not previously been suspended, revoked, or
Issuance denled for a violation of this chapter or section 39-08-01 or
equivalent ordinance.

b. Twe Three years if the person's driving record shows that within the
five years preceding the most recent violation of this section, the .
person's operator's license has been once previously suspended,
revoked, or Issuance denled for a violation of this chapter or section
39-08-01 or equivalent ordinance.

c. Three Flve years If the person's driving record shows that within the
five years preceding the most recent violation of this section, the
person's operator's license has at least twice previously been
suspended, revoked, or issuance denied under this chapter, or for a
violation of section 39-08-01 or equivalent ordinance, or any

combination theteef of the same, and the suspensions, revocations,
or denlals resulted from at least two separate arrests.

2. Aperson's driving privileges are not subject to revocation under this
seetien subdivision a of subsection 1 if all of the following criteria are met:

a. Ne An administrative hearing iIs not held under section 39-20-05;

b. The person malls an affidavit to the director within twenty-five days
after the temporary operator's permit is issued. The affidavit must

state that the person:

(1)  Intends to voluntarlly plead gullty to violating section 39-08-01
or equivalent ordinance with an alcohol concentration of at least
eleven one-hundredths of one percent by weight and under .

sixteen one-hundreths of one percent by weight within

twenty-five days after the temporary operatot's perniit Is issued:;

(2)  Agrees that the person's driving privileges must be suspended
as provided under section 39-06.1-10;

(3) Acknowledges the right to a section 39-20-05 administrative
hearing and section 39-20-06 judicial review and voluntarily and
knowingly walves these rights; and

(4) Agrees that the person's driving privileges must be revoked as
rovided under this section without an administrative hearing or
udiclal review, if the person does not plead guilty within
twenty-five days after the temporary operator's ﬁermlt is issued,
orI tr?de court does not accept the guilty plea, or the gullty plea is
withdrawn;

¢. The person pleads gullty to violating section 39-08-01 or equivalent
ordinance with an alcohol concentration of at least eleven
one-hundreths of one percent by welght and under sixteen
one-hundreths of one percent by weight within twenty-five days after
the temporary operator's permit Is Issued;

d. The court accepts the person's guilty plea and a notice of that fact is
mailed to the director within twenty-tive days after the temporary

operator's permit is Issued; and

e. A copy of the final order or Judgment of conviction evidencing the
acceptance of the person's guilty plea Is recelved by the director ptior
to the return or reinstatement of the person's driving privileges.
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Renumber accordingly
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30663.0306 Prepared by the Legislative Councll staff for
Title. Representative Weller
March 19, 2003

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439

Page 1, line 2, replace "sectlons" with "section”
Page 1, line 3, remove "and 39-09-02"
Page 1, line 4, replace "spesd limits and" with “the"

Page 9, remove lines 5 through 30

Page 10, remove lines 1 through 26

Renumber accordingly

Page No. 1 30663.0306
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30663.0307 Prepared by the Legislative Councll staff for
Title. Representative Weller
March 20, 2003

¢
| PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1439

Page 1, line 1, remove "create and enact a new paragraph to subdlvision b of subsection 3 of"
Page 1, line 2, remove "section 39-06.1-10; to"
Page 1, remove lines 7 through 13

Page 1, line 20, remove "of at least"

Page 1, line 21, remove "elght one-hundredths of one percent Ly welght and"

Page 1, line 22, remove "The director shall waive the"

Page 1, remove line 23

Page 2, remove lines 1 and 2
| Page 2, line 17, remove "gf at least"

] Page 2, line 18, remove "sight one-hundredths of one percent by weight and"

|
i Page 6, line 4, remove the overstrike over "ter" and remove "gight"

Page 6, line 20, remove "of an Infraction if"

Page 6, remove lines 21 and 22
Page 6, line 23, remove "flve-year period.” and remove "at least”

Page 6, line 24, remove "eleven one-hundredths of one percent by weight and”
Page 6, line 25, remove the oversttike over "er-seeerd" and remove "ot if the"

Page 8, remove lines 26 and 27

Page 6, line 30, remove "at least eight"
Page 6, line 31, remove "gne-hundredths of one percent by weight and"

Page 7, line 8, after the period Inseit "A person convicted of violating subdivision b of
subsection 1 Is presumed to have an alcohol concentration of at lesst sixteen

one-hundredths of one percent by weight.”
‘_ P Page 7, line 17, remove "If the alcohol concentration was at at least eight"

Page 7, remove line 18

Page No. 1 30663.0307

P

The micrographic images on this film are accurate reproductions of records deliver.d to Modern Information Systems for microffiming end
were filmed fn the regular course of business. The photographic process meets standards of the Amerfoan National Standards Institute
(ANB1) for archival microfilm. NOYICE: 1f the fiimed {mage sbove {8 less legible than this Notfce, ft {s due to the quality of the

document being filmed. Igj5€;)f<;;)élli2ﬂ (};2\ C’J%;f£75?7£79(\ ¢/57//?2l1/25 =R

Operator’d Slgnature Date

==

-

138N
lr



gm‘%
A AN
: ol

Page 7, line 19, remove "of one percent by weight" and remove "a fine of at least one”

— Page 7, line 20, remove "hundred dollars or" and remove "at least eleven"

‘ Page 7, line 21, remove "one-hundredths of one percent by welght and” .
Page 7, line 29, remove "at least elght one-hundredths of one"
Page 7, line 30, remove "percent by welght and"

Page 8, line 7, remove "at least eight one-hundredths of one percent by welght and"

Page 11, line 14, remove "of at |east eight one-hundredths of"
Page 11, line 15, remave "gne percent by welght and"
Page 11, line 16, remove "The director shall walve the suspension If the alcohol concentration”

Page 1, remove lines 17 and 18

S e T Ty 7 - "

Renumber accordingly
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Page No. 2 30663.0307
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Date: 3-20-23
Roll Call Vote #:

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES

BILL/RESOLUTION NO. 4/ /439

Senate  TRANSPORTATION Committee

Check here for Conference Committee

Legislative Council Amendment Number

Action Taken Da mﬁ_ﬂw
Motion Made By Seconded Byéé‘j»u 77) Tt

Yes | No Senators Yes | No
Senator Dennis Bercier
Senator Ryan Taylor

Senators
Senator Thomas Trenbeath, Chair
Senator Duaine Espegard, V. Chair

Senator Dave Nething

N T e =

No /

Total  (Yes) ¢

Absent [
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1439
House Transportation Committee

V Conference Committee

Hearing Date April 4, 2003
Tape Number Side A Side B Meter #
1 X 0.4 to 48.5
Committee Clerk Signature W/
; Minutes:

"™ _Chairman, Rep. Weisz opened the conference committee with a call of the roll:

( Rep. Weisz Sen. Trenbeath
R Rep. Weiler Sen. Nething
| Rep. Zaiser Sen. Bercier

§
|
g

All were present and responded to role call.

Chairman Weisz asked the Senate members present to give the background to the Senate
amendments and their rationale. Sen. Nething stated that they basically kept the DOT bill -- that
portion that provided for the graduated BAC and took everything else out of the bill. Rep. Zaiser,
to clarify asked whether they left the BAC back at .10 -- Sen. Nething answered in the
affirmative. They took oﬁt the 0.08 and removed the speed limit. Discussion followed, that
inasmuch the legislature had as of this time adopted the 0.08 BAC and adopted the graduated

0,08 --- then other points of the bill which had been removed --what else but this bill was

I
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Page 2
House Transportation Committee
Bill/Resolution Number HB 1439

. Hearing Date April 4, 2003

effective until August 1, 2003 and this is the law until then unless the there is an emergency
added to some of the other laws then this is still the law but at 0.10. Rep, Weisz explained to the
committee that the Attorney General’s office and the ND States Attorney’ Association and others
a;te expressing concerns for this bill as it is. Their concerns begin with the prosecution of those
offenses where the offender refuses the blood test and enters a plea which results in a lesser
penalty,

Sen. Nething -- then you didn’t have any problem with the graduated -- ?

Rep. Weisz --- no as a matter of fact we like the graduated ---- [ know that a lot of people have
problem with it but -- the States Attorneys are working on the problems to see if they can fix it --

They say that with the graduated BAC and you pick somebody up -- they refuse and plead down

~~™~.  toalesser offense -- and on the criminal end their argument is you can’t conflict them without

the BAC -- of anything

Sen Ttrenbeath -~ you could but there are only two ways -- convict of driving under the influence
and most of those people are motivated to enter a guilty plea once they sober up and realize they
are going to lose the license because they refused the BAC test --

Rep. Weisz -- that isa the problem they are going to plead guilty right away to a leser offense
because the BAC is no known,

Rep. Zaiser in my proposed bill there was a higher penalty --

Rep. Weisz -- right but you can convict them criminally.

Sen. Trenbeath -- there is some language in this bill I patently don’t like -- starting on page 6 --

line 17 ~- persons convicted of violating subdivision B which is driving under the influence ---
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House Transportation Committee
Bill/Resolution Number HB 1439

N Hearing Date April 4, 2003

i
i
i
|

not the presumption -- “ is conclusively presumed to have an alcohol concentration of at least
0.16 or -- *
Discussion continued with prosecution and defense --etc -- etc -~
Kieth Magnusson, ND DOT; John Olson, ND States Attorney Asociation: and Ladd Erickson,
States Attorney from McClean county were available as resource personnel advisory to the
committee,
Keith Magnusson -- responded there is no standard language which is used across the country.
Rep. Zaiser said that he had looked at the requirement from states all across the country and they
were all over the ball park on these issues.
Enhanced penalties in both fines and suspensions were discussed.

N Language for enhance penalties for refusals were discussed for both administratively and
criminally.
Various cut-off levels for several criminal penalties in relation to the present law and refusals at
these levels compared to deterrents already available in the administrative section were
considered.
John Olson had checked with Cynthia Thielen, States Attorney of BurleighCounty as their
objections to the bill -- basically it caused too many procedural problems on the criminal side.
The results of the blood tests are not available until after the first appearance -- by that time the
offended has pleaded sentenced. The ‘professional , seasoned offender * is wise to this time

factor. Asking the court to refrain or wait until the blood tests results are available causes

procedural problems.
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House Transportation Committee
Bill/Resolution Number HB 1439
Hearing Date April 4, 2003

Sen, Trenbeath stated that the administrative actions are now based on the BAC results or from
the refusal because of the thirty days for the hearing.

Following discussion of some of the options to be considered for this bill it was decided to look
at language which would put the enhanced suspensions on the civil side --- also look at language
to modify the refusals --- in other words look at the bill without the enhanced criminal and with
the enhanced administrative -- let the State Attomeys look at it.

Ladd Erickson stated that he thought the enhanced penalties for the higher BAC’s had merit.

In the .25 -- .30 or high areas of BAC involving deaths and injuries into the special punishment
section of the code which bring about Cass A misdeamnors and stiffer penalties might be another
area to see what could be done. This would mean that the BAC level would not have to be
known if the prosecutors believed that -- well it would mean the that procedural problems in
Chapter 38 would not be problem -- a history or severity -- whatever you could amend into the
higher charge. the mandatory 90 day minimum kicks in but might not be justified.

Sen, Trenbeath questioned whether that would solve the cases first discussed because when the
guy first comes in and the BAC is not known and he has already plead.

The court jurisdictions entered into this because lesser offense start in city courts and complaints
are amended and transferred to district courts.

REp. Weisz and the committee agreed to look at how some of these things might be
accomplished thus to meet again,

End of record for this session of this conference comuriict . .

°
»,wdi

The micrographic {mages on this film are eccurate raproductions of records delivered to Modern Information Systems for microffiming amd
were filmed fn the regular course of business. The photographic process meats standards of the American National Standards Institute

(ANS1) for archival microfilm. NOYICE:

it the filmed image above 14 less legible than this Notice, it is due to the quality of the

document being £1med. %/m&jm Q,CJ%&X (0o B3

OperatorTH's1gnature Date

TR
"’h‘."&hﬁ

/<;ﬂ<f;?

ol

;



i
\
g
|
;

i A

{erographic {mages on this film
mgemfﬂmged m the regular course of
(ANB1)Y for archival microfiim, WOTICE:

4

2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1439 conf'b
Houge Transportation Committee
Z/Conference Committee

Hearing Date April 10, 2003

Tape Number Side A Side B Meter #
1 X 0 to 25.1
t
Committee Clerk Signature
Minutes:

Chairman, Rep. Weisz opened this session of the conference committee with a call for the roll;

Rep. Weisz Sen. Trenbeath
Rep. Weiler Sen. Nething
Rep. Zaiser Sen. Bercier

responded to the roll call.

Rep. Weisz presented the amendments which were drafted as the result of the previous
conference committee meeting, Sen. Trenbeath inquired about whether section one should be
shown in the amendments because that was part of the engrossed bill, Response was no, that is
history. Sen. Trenbeath stated that on page 2 that it is the consensus of the committee --- the
speed limits were already dealt with -- That had been left on because at the time it was unclear as
to the status -- that is also history. Rep. Weisz the refusal language is that still -- Sen, Trenbeath

stated that with him it was not -- it still has the same problems they had talked about before. He
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House Transportation Committee

Bill/Resolution Number HB 1439 conf b
— Hearing Date April 10, 2003

felt or in his opinion the sanctions for refusal lie in the administrative section rather than the
criminal section. The sanctions double in that section -- Rep., Weisz stated that was what the
House had had. According to Sen. Trenbeath none of what was being discussed really addressed

nor cured the problem of the pleas to a lesser sentence for lack of the BAC information at the

time of the initial appearance. There was considerable discussion of possible options and

combinations of the administrative and criminal changes to the bill were evaluated. Rep. Zaiser

T e e ew———y

referred back to his original bill seeking a .16 cut off for tougher criminal penalties. He feel the
repeat offenders are a serious societal problems. Ranges of ‘cut-offs’ between .16 and .20 were
discussed. The question was where to establish the legal presumption of when an offender is
above a certain limit. There was much time spent on reviewing the steps in the processes both at
SN the administrative level and in the court system. Again the time for receiving the BAC and also
the time the court would need to have to reschedule from the first appearance. There is always
the possibility that the BAC may come back lower than first thought it would. Following much
more discussion it was decided to try again with a different set of amendments which would pick
a cut-off and refusal language and that would eliminate the presumption language. John Olson
and Cunthia Feland were present as resource people to the committee. They were asked to assist
| the Intern in drafting amendments which capurted the committees thoughts and were still
acceptable to the States Attorneys. Cynthia Feland had states her perceptions of the wotk load
and the problems the presesutors would have with some of the options expressed. She is with the

States Attorney’s office in Burleigh County. End of record ( 25.4 ) for this session of the

conference committee.
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1439 confc
House Transportation Committee
E{ Conference Committee

Hearing Date April 11, 2003

[ Tape Number Side A Side B Meter #
1 X 0.1 to20.5
\
Committee Clerk Signature 7 i
Minutes:

Chairman, Rep. Weisz opened this session of the conference committee asking for a call of'the

roll;
Rep. Weisz Sen. Trenbeath
Rep. Weiler Sen. Nething
Rep. Zaiser Sen. Bercier

responded to the roll call.

John Olson was invited to explain the amendments which he and the Iutern had worked on, They
were handed out, Cynthia Feland was present at John Olson’s request inasmuch that she is
experienced in the legislative process as she was John Olson intern when he was in the Senate.

She is also a practicing , experienced prosecutor in the Burleigh County States Attorney’s office.
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House Transportation Committee
Bill/Resolution Number HB 1439 conf ¢
Hearing Date April 11, 2003

He states that they worked on the amendments with the Chairman they had tentatively decide
where they were going with the refusal language. He felt that they were on the same ‘page’. As it
stands that no matter at what BAC level you ( the law ) would administratively you could cure.
They took out of the wording out on all the various levels, Sen. Nething asked whether if an
offender were stopped he could still cure his license and driving record. John Olson responded
that your 1 year suspension could on the first offense by complying with the current law which
says --- you sign an affidavit that your are going to plead guilty of and -- all that -- you do not
request an administrative hearing. At first offense we are basically letting everyone ‘go’ -- on a
refusal -- refusals only. That is the current law. On second and subsequent refusals you would get
two years suspension and three years for a third offense refusal. No cures. The committee was
referred to 39-20-04 for comparisons with the current law. The committee then decided that they
had put the first offense cure back into the bill. Considerable discussion examined various
scenarios and how the proposed language might be applied and whether it would achieve the
desired effects, Some other topics were discussed including the problems of a ‘cut-off’ level to
establish presumptive language at .16, .18 or .20 and the coordinated aspects between the
administrative and the criminal sides of the code. there seemed to be consensus on the draft of
amendments as to what was expected it language to be. Cynthia Feland spoke of the problems the
prosecutors have with the appearances and the delay in acquiring The BAC level and the
pleadings to lesser charges. She and the committee discussed enhance criminal penalties -- fines,
suspensions and the procedural aspects of each of the options as they were brought up. She had
several suggestions but not necessarily the wording for amendments. The chairman asked John

Olson and Cynthia Feland to assist the Chairman and committee Intern with drafting some of the
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House Transportation Committee

Bill/Resolution Number HB 1439 conf ¢
N Hearing Date April 11, 2003

amendments for enhancing the criminal side of the code and to blend it with the administrative

schedules. The commiitee would meet again, End of record for this session ( 26.5 )
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1439 conf d
House Transportation Committee
N‘ Conference Committee

Hearing Date April 14, 2003

Tape Number Side A Side B Meter #
1 X 0.1 to 28.0
—
Committee Clerk Signature
Minutes:

Chairman, Rep, Weisz opened this session of the conference committee with a call for the roll;

Rep. Weisz Sen, Trenbeath
Rep. Weiler Sen. Nething
Rep. Zaiser Sen. Bercier

responded to the roll call,

Rep. Weisz asked the Intern to explain the amendments which had been worked on by himself,
John Olson, Cynthia Feland and Chairman Weisz. They basically doubled the fines for each of
the sections, they doubled when above .18, and on the last page he added the refusal language in
the criminal section. Sen. Trenbeath said they understood what was done but asked whether it
was what everybody agreed to do. His understanding was that they were going to shift the
enhanced penalties all to the civil side not the criminal side. This deals only with the criminal

side. Chairman Weisz -- what this does --- it was based on what the States Attorneys -- it leaves

i O

R S Information Systems for microfiiming and
raductions of records delivered to Modern y | Standards Institute

The micrographic {mages on this film are accurate rep
to the quality of the

Imed in the regular course of busfness. The photographic process meets stardards of the Amarficen Natfona
::zgl;'fgi arghfval nﬂcrof!lm. NOTICE: 1f the filmed image above fs less legible than this Nutice, 1t is due

document betng 1 lmed. ,%1 /}j o @\ (Lk}-{//ff’w' l /0 /o 4?6 2.

Operator’s Signature




Page 2

House Transportation Committee

Bill/Resolution Number HB 1439 conf d
B Hearing Date April 14, 2003

the graduated BAC intact on the administrative side, aand took it out of the criminal side and
used the enhanced penalties for the criminal side. There is no graduated BAC per se only
enhanced penalties if convicted. Sen. Trenbeath stated that that was not what they were talking
about -- they were talking about there being an enhanced penaity section, which there is that was
going to be amended -~ this doesn’t do that. This does it by sections. Rep. Weisz responded that
this was under the recommendation after Cynthia Feland had spoken and that is why I didn’t
know it the committee was going to like this -- this isn’t my amendment. Sen. Trenbeath -~ let me
read it more closely. Rep. Weisz -- she (Cynthia Feland ) recommended it in this section with
this wording. I was there for those conversations. Rep. Zaiser stated that the people back home
were talking the impoundment of the car, SEn. Trenbeath stated the problem with that is that the
offender is penalized but leaves 4 other family members without a vehicle so you penalize other
who were not convicted. It was also pointed out that you may impound one vehicle and the
offender has three or four other vehicles to drive. It is ok for one person who owns one vehicle.
Rep. Weisz was not saying that he agreed with it but what they what done was to eliminated any
reference on the criminal side to the graduated BAC; there is an enhanced penalty which stays - -
and she said that instead of the enhanced penalty section -- she thought it was better where we
have the current fines for the BAC -- so that is why it says for the first offense -- Sen. Trenbeath
agreed in that respect. Rep. Weisz you do have the increased penalties, the class A and class B
misdemeanors -- or what ever is currently -- it just doubles the fines. Sen. Nething-- it just
doubles the fines. It just takes it out of the sections to amend this -- Rep. Weisz -- the only othor
thing is if we like this and if we wanted to we could also -- where it mandates jail sentences we

could also say -- double the jail sentence, Sen. Trenbeath -- what this does as I look at it -- it
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House Transportation Committee
Bill/Kesolution Number HB 1439 conf d
Hearing Date April 14, 2003

doesn’t get us past what the perceived problem was and that is the guy who comes in on a
Monday morning after being arrested on a Friday night and wanted to plead guilty will a least
have the ability to know whether it is his first or second offense but not necessarily the blood test
-- or whether it is .18 or below -- If that is the case -- are you going to err on the side of clearing
the docket or are you going to err of waiting for the blood test and waiting for the trial thus
having more trials. Let me throw this out --- it strikes me that this thing has gotten to be 4 study
resolution and that is not to take the easy way out. Rep. Zaiser has told us that it has been
enacted in a number of states. There must be some common practice or maybe several ways of
doing it that have got some teeth -- it we would study it we could put together a decent law that

has some teeth to it. It scems that we are shooting in the dark a lot. Rep. Zaiser stated he would

e not be opposed to that because he feels strongly that we should take the time to do it right and not

piece meal. Some may be effective and some may not be. Sen. Trenbeath -- another thing a
study will tetl us is -~ there are certain criteria that the federal government would have the state
comply with --- there are 5 or 7 different programs they would have us to comply with --
graduated penalties is one of those -- is it not? -- Keith Magnusson stated that what they had put
together to date would probably fit the government requirement as long as they did not go over
.20. The other thing is in the new highway bill we think that of those criteria will go away and
they will be going to grants where you show performance -- you may not have the categorical
things. John Olson said he thought the bill as it is now would accomplished several things -- one,
There is an immediate problem with 7?? and I think we have a problem with the BAC s which
can easily be addressed on the civil side and I think the criminal thing does need to be looked at

-- 30 I would hope you would at least pass the first two and then on the criminal side of it -- a
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House Transportation Committee
Bill/Resolution Number HB 1439 conf d
Hearing Date April 14, 2003

study resolution would take care of that issue but there is no reason not to go ahead on the civil
side because you have not no problem there with procedure on the BAc that comes back on the
administrative side. On page two the amendments on -- we are amending that from the .16 to the
.18 --- 50 ---Rep. Weisz -- I am tending to agree with Mr, Olson -- I do like what we have on the
refusals and on the civil end if the committee would wants we could delete all the language on
the criminal part -- leave that as is and add some study language -- that the criminal part does
need some study for how to implement a graduated BAC, -- and at what level - if we have that
drafted up how would everybody is every body’s afternoon schedule? Sen, Nething had a clinic
appointment. The committee recessed.

The committee reconvened at 2:15 PM -- all were present except Sen. Nething who had his clinic
appointment. The drafted amendments which included the interim study were reviewed and
discussed. Sen.Bercier move to approve the amendments. Rep. Zaiser seconded the motion. The
motion carried. Rep. Weiler moved a ‘Do Pass as amended’ for HB 1439, Sen. Bercier seconded
the motion. The motion carried 5 Ayes 0 Nays 1 Absent.

Rep. Weiler was designated to carry HB 1439 on the floor.

End of record ( 28.0)
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30663.0309 Adopted by the Conference Committee
Title.0500 April 14, 2003
o~ Conference Committee Amendments to Engrossed HB 1439 - 04/15/2003
That the Senate recede from its amendments as printed on pages 1038-1041 of the House
Journal and pages 885-887 of the Senate Journai and that Engrossed House Bill No. 1433 be
amended as follows:
Page 1, line 1, remove "create and enact a new paragraph to subdivision b of subsection 3 of’
Page 1, line 2, remove "section 39-06.1-10; to" and replace "sections" with "section 39-20-04"
Page 1, line 3, remove "39-08-01 and 39-09-02"
Page 1, line 4, remove "speed limits and"
Page 1, line 5, replace "a penalty" with "for a legistative council study"
Page 1, remove lines 7 through 13
Page 1, line 21, replace "sixtgen" with "eighteen”
Page 1, line 22, remove *,_The director shall vyaive the"
Page 1, remove line 23
o~
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Conference Committee Amendments to Engrossed HB 1439 - 04/15/2003

Page 2, remove line 1

o Page 2, line 2, remove "vphicle"

Page 2, line 5, remove the second "last"

Page 2, line 6, replace "sixteen" with "gighteen”
Page 2, line 9, remove "last"

Page 2, line 10, replace "sixteen" with “eighteen”
Page 2, line 13, remove “last”

Page 2, line 14, replace "sixtesn" with "elghteen”
Page 2, line 17, remove "|ast"

Page 2, line 18, replace "sixtesn” with "elghteen”
Page 2, line 22, remove the second "last"

Page 2, line 23, replace "sixteen" with "elghteen”
Page 2, replace lines 24 through 30 with:

"SECTION 2. AMENDMENT. Section 39-20-04 of the North Dakota Century
Code Is amended and reenacted as follows:

39-20-04. Revocation of privilege to drive motor vehicle upon refusali to
submit to testing.

1. )f a person refuses to submit to testing under sectlon 39-20-01 or 39-20-14,
none may be given, but the law enforcement officer shall immediately take
possession of the person's operator's license If it is then avallable and shall
Immediately issue to that person a temporary operator's permit, if the
person then has valid operating privileges, extending driving privileges for
the next twenty-five days or until earlier terminated by a decision of a
hearing officer under section 39-20-05. The law enforcement offlcer shall
sign and note the date on the ternporary operator's permit. The temporary
operator's permit serves as the director's official notification to the person
of the director's intent to revoke driving privileges in this state and of the
hearing procedures under this chapter. The director, upon the receipt of
that parson's operator's license and a cenrtifled written report of the law
enforcement officer in tha form required by the director, forwarded by the
officer within five days after issuing the temporary operator's permit,
showing that the officer had reasonable grounds to bellieve the person had
been driving or was In actual physical control of a motor vehicle while in
violation of section 33-08-01 or equivalent ordinance or, for purposes of
section 39-20-14, had reason to belleve that the person committed a
moving traffic violation or was involved in a traffic accident as a driver, and
in conjunctior with the violation or accident the officer has, through the
officer's observations, formulated an opinion that the person's body
contains alcohol, that the person was lawfully arrested if applicable, and
that the person had refused to submit to the test or tests under section

_— 39-20-01 or 39-20-14, shall revoke that person's license or permit to drive

and any nonresident operating privilege for the appropriate period under
this section, or if the person Is a resident without a license or a permit to
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operate a motor vehicle In this state, the director shall deny to the person
the Issuance of a license or permit for the appropriate perlod under this section after the date of
the alleged violation, subject to the opportunity for a prerevocation hearing and postrevocation
., review as provided in this chapter. In the revocation of the person's operator's license the
| director shall give credit for time in which the person was without an operator's license after the
day of the person's refusal to submit to the test except that the director may not give credit for
time in which the person retained driving privileges through a temporary operator's permit
issued under this section or section 39-20-03.2. The period of revocation or denial of issuance
of a license or permit under this section Is:

a. One year if the person's driving record shows that within the five years
preceding the mest recent violation of this section, the person's
operator's license has not previously been suspended, revoked, or
issuance denled for a violation of this chapter or section 39-08-01 or
equivalent ordinance.

b. #we Three years if the person's driving record shows that within the
five years preceding the most recent violatior, 2f this section, the
person's operator's license has been once previously suspended,
revoked, or issuance denied for a violation of this chapter or section
39-08-01 or equivalent ordinance.

c. Fharee Four years if the person's driving record shows that within the
five years preceding the most recent violation of this secticn, the
person's operator's license has at least twice previously been
suspended, revoked, or issuance denied under this chapter, or for a
violation of section 39-08-01 or equivalent ordinance, or any
combination theteet of the same, and the suspensions, revocations,
or denlals resulted from at least two separate arrests.

2. A person's driving privileges are not subject to revocation under tais
geetien subdivision a of subsection 1 If all of the following criteria are met:

a. Ne An administrative hearing is not held under section 39-20-05;

b. The person malls an affidavit to the director within twenty-five days
after the temporary operator's permit is issued. The affidavit must
state that the person:

(1) Intends to voluntarily plead guilty to violating section 39-08-01
or equivalent ordinance within twenty-flve days after the
temporary opsrator's permit is Issued;

(2) Agrees that the person's driving privileges must be suspended
as provided under section 39-06.1-10;

(3)  Acknowledges the right to a section 39-20-05 administrative
hearing and section 39-20-06 judicial review and voluntarily and
knowingly walves these rights; and

(4) Agrees that the person's driving privileges must be revoked as
provided under this section without an administrative hearing or
judicial review, if the person does not plead guilty within
twenty-five days after the temporary operator's permit is issued,
orI ;hc? court does not accept the guilty plea, or the guitly plea is
withdrawn;

c. The person pleads gullty to violating section 39-08-01 or equivalent
Iorciilnange within twenty-flve days after the temporary operator's permit
s issued;
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d.  The court accepts the person's guilty plea and a notice of that fact is
mailed to the director within twenty-flve days after the temporary
operator's permit is Issued; and

8. Acopy of the final order or judgment of conviction evidencing the
acceptance of the person's gullty plea Is received by the director prior
to the return or reinstatement of the person's driving privileges and

f.  The person has never been convicted under section 39-08-01.

3. The court must mall a copy of an order granting a withdrawal of a guiity
plea to violating saction 39-08-01, or equivalent ordinance, to the director
within ten days after It is ordered. Upon receipt of the order, the director
shall Immediately revoke the person's driving privileges as provided under
this section without providing an administrative hearing."

Conference Committee Amendments to Engrossed HB 1439 - 04/15/2003

Page 3, remove lines 1 through 31

Conference Committee Amendments to Engrossed HB 1439 - 04/15/2003

Page 4, remove lines 1 through 31

Conference Committee Amendments to Engrossed HB 1439 - 04/15/2603

Page 5, remove lines 1 through 30

Conference Committee Ameniments to Engrossed HB 1439 - 04/15/2003

Page 6, remove lines 1 through 31

Conference Committee Amendments to Engrossed HB 1439 - 04/15/2003

Page 7, remove lines 1 through 31

Conference Committee Amendments to Engrossed HB 1439 - 04/15/2003

Page 8, remove lines 1 through 31

4 of 6 30663.0309

rmation Systems for microfiiming and
%wr!con Ngglonul Standards Institute

productions of records delivered to Modern Inf
it {s due to the quality of the

The microyraphic images on this fiim ece accurate"r": photographic process meets standards of the A

were fitmed in the regular ooursioﬁftcﬁeh}efsethe et above 16 leas Legiblo than this Notice,

f chival microfitm. ;‘
Nt being f1 Ured. y Q‘ )_m i 0o (6 A »g
o A [‘)&jﬁ 1 C /( o A Date oy

Operator’d Signature




pie
i !
:‘?;’ 7'
Conference Comnittee Amendments to Engrossed HB 1439 - 04/15/2003
— Page 9, remove lines 1 through 30
Conferoence Committee Amendments to Engrossed HB 1439 - 04/16/2003
Page 10, remove lines 1 through 26
Conference Committes Amendments to Engrossed HB 1439 - 04/15/2003
Page 11, line 15, replace "glxteen" with "elghteen”
Page 11, line 16, remove ",_The director shall walve the suspension if the alcohol
concentration”
Page 11, remove line 17
Page 11, line 18, remove "was not operating a commergial motor vehicle"
Page 11, line 22, replace "gixtean" with "eighteen"
Page 11, line 28, replace "gixteen" with "eighteen"
—
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Conference Committee Amendments to Engrossed HB 1439 - 04/15/2003
Page 12, line 1, overstrike the second *, or"
Page 12, overstrike line 2

Page 12, line 3, overstrike "resuited from at least two separate arrests" and remove " with the

last violation or"
Page 12, line 4, remove "gsuspension” and replace "sixteen" with "eighteen"

Page 12, line 11, replace *sixteen" with *eighteen”
Page 12, line 19, replace "sixteen" with "eighteen"

Page 12, after line 20, Insert:

"SECTION 4. LEGISLATIVE COUNCIL STUDY - PERSONS UNDER THE
INFLUENCE OF INTOXICATING LIQUOR OR ANY DRUGS OR SUBSTANCES NOT
TO OPERATE VEHICLE. The legislative council shall consider studying, during the
2003-04 Interim, the administrative and criminal laws of driving under the Influence of
Intoxicating liquor, the effects of adopting and Implementing a graduated penalty for
offenders with a high level of blood alcohol content and repeat offenders, as well as
other general deterrents to driving under the influence. The legislative councll shall
report its findings and recommendations, together with any legislation required to
Implement the recommendations, to the fifty-ninth legislative assembly."

Renumber accordingly
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Module No: HR-69-7807
Insert L.C: 30663.0309

REPORT O CONFERENCE COMMITTEE (420)
April 16, 2003 1:59 p.m.

REPORT OF CONFERENCE COMMITTEE
HB 1439, as engrossed: Your conference committee (Sens. Trenbeath, Nething, Bercler and
Reps. Welsz, Weller, Zaiser) recommends that the SENATE RECEDE from the Senate
amendments on HJ pages 1038-1041, adopt amendments as follows, and place
HB 1439 on the Seventh order:

That the Senate recede from its amendments as printed on pages 1038-1041 of the House
Journal and pages 885-887 of the Senate Journal and that Engrossed House Bili No. 1439 be
amended as follows:

Page 1, line 1, remove “create and enact a new paragraph to subdivision b of subsection 3 of*
Page 1, line 2, remove “section 39-06.1-10; to" and replace "sectlons" with "section 39-20-04"
Page 1, line 3, remove "39-08-01 and 39-09-02"

Page 1, line 4, remove "speed limits and"

Page 1, line 5, replace "a penalty" with "for a legislative council study"

Page 1, remove lines 7 through 13

Page 1, line 21, replace "sixteen” with "eighteen"

Page 1, line 22, remove ", The director shall waive the"

Page 1, remove line 23

Page 2, remove line 1

Page 2, line 2, remove "“vehicle"

Page 2, line 5, remove the second "Jast"

Page 2, line 6, replace "sixteen" with "eighteen"

Page 2, line 9, remove "|ast"

Page 2, line 10, replace "gixtean" with "eighteen"

Page 2, line 13, remove "last"

Page 2, line 14, replace "sixteen” with “gighteen”

Page 2, line 17, remove "last"

Page 2, line 18, replace "sixteen" with “sightesn"

Page 2, line 22, remove the second "[ast"

Page 2, line 23, replace "sixteen" with "gighteen"

Page 2, replace llines 24 through 30 with:

“SECTION 2. AMENDMENT. Section 39-20-04 of the North Dakota Century
Code Is amended and reenacted as follows:

(2) DESK, (2) COMM Page No. 1 HR-60-7807
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REPORT OF CONFERENCE COMMITTEE (420) Module No: HR-69-7807
April 16,2003 1:59 p.m.
Ingert LC: 30663.0309

N 38-20-04. Revocation of privilege to drive motor vehicle upon refusal to

submit to testing.

1. If a person refuses to submit to testing under section 39-20-01 or
39-20-14, none may be given, but the law enforcement officer shall
immediately take possession of the person's operator's license if it is then
available and shall immediately Issue to that person a temporary
operator's permit, if the person then has valid operating privileges,
extending driving privileges for the next twenty-five days or until earlier
terminated by a declsion of a hearing officer under section 39-20-05. The
law enforcement officer shall sign and note the date on the temporary
operator's permit. The temporary operator's permit serves as the director's
official notification to the person of the director's intent to revoke driving
privileges In this state and of the hearing procedures under this chapter.
The director, upon the recelpt of that person's operator's license and a
certified written report of the law enforcement officer In the form required
by the director, forwarded by the officer within five days after Issuing the
temporary operator's permit, showing that the officer had reasonable
grounds to believe the person had been driving or was in actual physical
control of a motor vehicle while in violation of section 39-08-01 or
equivalent ordinance or, for purposes of section 39-20-14, had reason to
believe that the person committed a moving traffic violation or was
involved in a fraffic accident as a driver, and in conjunction with the
violation or accident the officer has, through the officer's observations,
formulated an opinion that the person's body contains alcohol, that the
person was lawfully arrested if applicable, and that the person had refused
to submit to the test or tests under section 39-20-01 or 39-20-14, shall
revoke that person's license or permit to drive and any nonresident
operating privilege for the appropriate period under this section, or if the
person is a resident without a license or a permit to operate a motor
vehicle in this state, the director shall deny to the person the issuance of a
license or permit for the appropriate period under this section after the
date of the alleged violation, subject to the opportunity for a prerevocation
hearing and postrevocation review as provided In this chapter. In the
revocation of the person's operator's license the director shall glve credit
for time in which the person was without an operator's license after the day
of the person's refusal to submit to the test except that the director may not
give credit for time in which the person retained driving privileges through
a temporary operator's permit issued under this section or section
39-20-03.2. The period of revocation or denial of Issuance of a license or
permit under this section Is:

a. One year If the person's driving record shows that within the five
years preceding the most recent violation of this section, the person's
operator's license has not previously been suspended, revoked, or
issuance denied for a violation of this chapter or section 39-08-01 or
equivalent ordinance.

b. Twe Three years If the person's driving record shows that within the
five years preceding the most recent violation of this section, the
person's operator's license has been once previously suspended,
revoked, or Issuance denied for a violation of this chapter or section
39-08-01 or equivalent ordinance.

- c. Fhree Four years If the person's driving record shows that within the

five years preceding the most recent violation of this sectlon, the
person's operator's license has at least twice previously been

(2) DEBK, (2) COMM Page No. 2 HR-60:7807

T formation Systems for mfcrofiiming and
oductfons of records dellvered to Modern In aan et fonal Standards thstftute

fe images on thie film are accurate repr ats standards of the Amerfcan
L:gom!fc'rioamram the regular course of bus“rf““t‘h, TfhielmedmOtloagarﬂ.ewall:oxof:slse:: Legible then this Notice, ft is due to the cuality of the

(ANS1) for erchival microfilm. NOTICE!:
document beling f1imed, 65_
alpata K O,‘#’zﬂp\i\ /2 YA' ¥

Operator’d Signature

§
A
PRIV



& g

1{?0 : R AT
REPORT OF CONFERENCE COMMITTEE (420) Module No: HR-69-7807
April 16, 2003 1:59 p.m.
insert LC: 30663.0309
T, suspended, revoked, or issuance denied under this chapter, or for a

violation of section 39-08-01 or equivalent ordinance, or any
combination theteet of the same, and the suspensions, revocations,
or denials resulted from at least two separate arrests.

2. A person's driving privileges are not subject t0 revocation under s
seetien subdivision a of subsection 1 if all of the following criteria are met:

a. MNe An administrative hearing is not held under section 39-20-05;

b. The person mails an affidavit to the director within twenty-five days
after the temporary operator's permit Is issued. The affidavit must
state that the person:

(1) Intends to voluntarily plead guilty to violating section 39-08-01
or equivalent ordinance within twenty-five days after the
temporary operator's permit is Issued;

(2) Agrees that the person's driving privileges must be suspended
as provided under section 39-06.1-10;

(3) Acknowledges the right to a section 39-20-05 administrative
hearing and sestion 39-20-06 judicial review and voluntarily
and knowingly waives these rights; and

(4) Agrees that the person's driving privileges must be revoked as
N provided under this section without an administrative hearing or
judicial review, if the person does not plead gullty within
twenty-five days after the temporary operator's permit is issued,
or| thhde court does not accept the guilty plea, or the guilty plea is
withdrawn;

¢. The person pleads gulity to violating section 39-08-01 or equivalent
ordinance within twenty-five days after the temporary operator's
permit is issued;

d. The court accepts the person's guilty plea and a notice of that fact Is
malled to the director within twenty-five days after the temporary
operator's permit Is issued; end

e. A copy of the final order or judgment of conviction evidencing the
acceptance of the person's guilty plea is recelved by the director prior
to the return or relnstatement of the person's driving privileges ; and

f. The person has neve n convicted under section 39-08-01.

3. The court must mall a copy of an order granting a withdrawal of a gullty
plea to violating section 39-08-01, or equivalent ordinance, to the director
within ten days after It is ordered. Upon receipt of the order, the director
shall immediately revoke the person's driving privileges as provided under
this section without providing an administrative hearing."

Page 3, remove lines 1 through 31
l Page 4, remove lines 1 through 31

Page 5, remove lines 1 through 30
(2) DESK, (2) COMM Page No. 3 HR-69:-7607
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REPORT OF CONFERENCE COMMITTEE (420) Module No: HR-89-7807
April 16, 2003 1:58 p.m.
insert LC: 30663.0309
N
Page 6, remove lines 1 through 31
Page 7, remove lines 1 through 31
Page 8, remove lines 1 through 31
Page 9, remove lines 1 through 30
Page 10, remove lines 1 through 26
Page 11, line 15, replace "sixteen" with "gighteen”
Page 11, line 16, remove ", The director shall waive the suspension if the alcohol
concentration*
Page 11, removs line 17
Page 11, line 18, remove “was not operating a commercial motor vehicle"
Page 11, line 22, replace "gixteen" with "sighteen"
Page 11, line 28, replace "sixteen" with "eighteen"
Page 12, line 1, overstrike the second ¥, or"
N Page 12, overstrike line 2
| Page 12, line 3, overstrike "resulted from at least two separate arrests" and remove "“with the
last viglation or"
Page 12, line 4, remove "suspension" and replace "sixteen" with "eighteen”
Page 12, line 11, replace "sixteen" with “eighteen”
Page 12, line 19, replace "sixteen" with "gighteen”
Page 12, after line 20, insert:
*SECTION 4. LEGISLATIVE COUNCIL STUDY - PERSONS UNDER THE
INFLUENCE OF INTOXICATING LIQUOR OR ANY DRUGS OR SUBSTANCES NOT
TO OPERATE VEHICLE. The legislative council shall consider studying, during the
2003-04 Interim, the administrative and criminal laws of driving under the influence of
intoxicating liquor, the effects of adopting and Implementing a graduated penalty for
offenders with a high level of blood alcohol content and repeat offenders, as well as
other general deterrents to driving under the Influence. The legislative council shall
report its findings and recommendations, together with any legislation required to
iImplement the recommendations, to the fifty-ninth legislative assembly."
Renumber accordingly
Engrossed HB 1439 was placed on the Seventh order of business on the calendar.
\
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TED MENTS TO HB 1439 AND HB1452

Bruce B. Haskell, District Court Judge
South Central Judicial District
222-6682

haskell@ndcourts.

39-08-01(4) - “A person convicted of violating this section, or an equivalent ordinance, must be

sentenced in accordance with this subsection. For purposes of this subsection,
unless the context otherwise requires, “drug court program” means a district
court-supervised treatment program approved by the supreme court which
combines judicial supervision with alcohol and drug testing and chemical
addiction treatment in a licensed treatment program. The supreme court
may adopt rules, including rules of procedure, for drug courts and the drug

court program.”

BT 39-08-01(4)(e) “The execution or imposition of sentence under this section may not be suspended {

N\

The '"m“”?:q‘ih‘e e

were fil
(AN81) for or
dosument

or deferred under subsection 3 6r 4 of section 12.1-32-02 for an offense subject
to subdivision a or b. if the offense is subject to subdivision ¢ or d, the
district court may suspend a sentence, except for ten days’ imprisonment,
under subsection 3 or 4 of section 12,1-32-02 on the condition that the
defendant first undergo and complete an evaluation for alcohol and
substance abuse treatment and rehabilitation. If the defendant is found to
be in need of alcohol and substance abuse treatment and rehabilitation, the
district court may order the defendant placed under the supervision and
management of the department of corrections and rehabilitation and is
subject to the conditions of probation under section 12.1-32-07. The
district court shall require the defendant to complete alcohol and substance
abuse treatment and rehabilitation under the direction of the drug court
program as a condition of probation in accordarce with rules adopted by
the supreme court. If the district court finds that a defendant has failed to
undergo an evaluation or complete treatment or has violated any condition
of probation, the district court shall revoke the defendant’s probation and
shall sentence the defendant in accordance with this subsection.
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Testimony on House Bill 1439
Presented to the

North Dakota State Legislature Transportation Committee
Friday, February 7, 2003

Good Morning,

Thank you for this opportunity to address the House Transportation Committee on
important legislation that addresses the critical social issue of drunk driving. I'd like to
recognize Representative Weiler, author of House bill 1439, and Senator Nething, the
bill’s co-sponsor, for their leadership in supporting and advancing this legislation, and

helping to make North Dakota’s roads safer for everyone.
My name is Dianne Markut and I am the Government Affairs Program Manager
for Miller Brewing Corhpany. Miller is the second largest brewer of fine beers in the
. United States and the country’s oldest major brewery with headquarters and a brewing
) operation in Wisconsin, in addition to breweries in five other states. We work witha
network of distributor partners including eight wholesaler operations here in Nosth
‘ Dakota, as well as our association with hundreds of retail establishments throughout the
‘ state. In addition, a significant portion of the six row malting barely used to produce the
malt we need to brew our beer comes from North Dakota. In fact, the vast amount of our
six-row malt is purchased from Cargill Malt in Spiritwood. In deed, North Dakota is an
important state for us.
So I am here today to ask your support to help save lives on North Dakota’s
highways. I am here to encourage you to give North Dakota’s law enforcement personnel

the tools they need to effectively focus their efforts on drunk driving. Iam here to urge

you to let North Dakota’s teenagers know that illegal underage drinking and driving will
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not be tolerated. I'm here today to make clear Millet's commitment to those legislative
initiatives that strive to effectively end the abuse of our product. 1am here, in short, to
ask you to make House bill 1439 North Dakota law.For decades, Miller Brewing
Company and its distributor partners have initiated, supported and been involved in
innovative, proactive and effective efforts designed to help fight drunk driving, We
believe our industry should not only be part of the debate on these iséues, but should be
part of the process to help find reasonable solutions to these problems -- solutions like
those House bill 1439 offers.

Three years ago, Miller Brewing Company was part of a collaborative,
comrunity-based effort to help prevent alcohol-related traffic fatalities in Wisconsin by
supporting and helping to pass tough, comprehensive laws designed to get chronic drunk

drivers off our roads. Working along side business partners, advocacy groups, law

w‘; enforcement, labor, trade and professional organizations, not to mention the state

legislature, we were able to champion the passage of new, tougher drunk-driving laws,
The comprehensive legislation addressed the real issues surrounding druik driving - high
BAC drivers, repeat offenders and illegal underage drinkers who drive,

Following the legislative success in Wisconsin, we again worked with the
legislatures, and a varisty of community-based, law ¢nforcement and other organizations

in [llinois, Georgia, and this past session, in Florida to pass comprehensive legislation in

all three states.
Why comprehensive drunk driving legislation?
Did you know that according to Mothers Against Drunk Driving, one of every

three drivers arrested or convicted of drunk driving each year is a repeat offender. And,
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document being fiimed,

that the National Highway Traffic Safety Administration - or NHTSA - reports that 74

percent of fatally-injured drunk drivers have a bleod alcohol content level of point-one-

five ((15) or above?

The Century Council states that it is the hard-core drunk driver who is involved in
58 percent of all alcohol-related fatalities. They drive drunk at high BAC levels, do so
repeatedly and are the most resistant to changing their behavior in spite of previous

punishment, education, treatment or public disdain.

Closer to home, NHTSA reports that since 1990, total fatalities in drunk-driving
crashes in North Dakota are down 20 percent. Still, since 1990, nearly 500 lives were
lost as a result of drunk-driving accidents in which at least one driver had a BAC of .10 or
higher.

These tragedies were not caused by the thousands of Nouth Dakota advlts who
consuine and enjoy products like ours responsibly. It was, and is, caused by a relatively
small number of individuals who abuse our products.

We must, therefore, address directly the essence of the drunk-driving issue -- the
hard-core drunk driver.

House bill 1439 provides the tools to do just that. First, it provides for stiffer
penalties for repeat offenders. Second, it provides for improved treatment and
supervision options, and encourages the use of innovative technology like the ignition

interlock, And third, it continues to call for real penalties for illegal underage drinkers

who drive.

Working together, as we did in Wisconsin, Illinois, Georgia and Florida, we were

able to continue our fight, and to get the message out that drunk driving and illegal
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underage drinking will not be tolerated.

I say “our fight” because this isn’t just a beer industry issue. It’s clear that the
issues of drunk driving and illegal underage drinking go far beyond the realm of any one
industry.

Miller and dozens of other companies, groups, associations and individuals have
been fighting this effort to help stop alcohol abuse for a long time. And we all believe we
have a responsibility to help get the chronic alcohol abusers off our streets and highways.
Over the past two decades, all of us working together have reduced the nwnber of

alcohol-related traffic deaths by 37 percent (Signs of Progress: National Highway

Traffic Safety Administration).

We've come a long way, but we still have a long way to go. We should all be
proud of our successes and of everyone who has been a part of this effort to help curb the
abuse of alcohol. But, we must keep focused on those accidents that can and should be
prevented. All of us are ready and willing to continue the good fight, but we need your
help.

We need the tools to continue our effective and increasingly successful campaign
to get drivers who abuse alcohol off our roads and highways. We need the tools to
improve our efforts to rehabilitate those who have fallen into a pattern of abuse. We
need this bill - House bill 1439 - to demonstrate to the nation that when you combine the
efforts of dedicated people and companies with legislation that focuses effectively on the

abusers of alcoho) you can save lives on and off the highway.

Help us get the message out that the abuse of alcohol is serious and unacceptable

and that passage of House bill 1439 is a major step toward effectively focusing efforts

mx.&%

P s & e 4 et b app s 4

s

4

Tha micrographic images on this film are accurate reprodictfons of records delivered to Modern Information Systems for microfiiming and
were fiimed fn the reguiar course of business. The photegraphic process meets standards of the Amerfcan National Standards Institute
(ANS1) for archival microfilm. NOYICE: If the filmed image sbove fs less tegible than this Notice, it is due to the quality of the

docunent being filmed,
Dalostn Ruckimel (oL 55 ]

Oparator’d Signature Date




gmm

' ." Y‘i;"o‘ 3
1

where they are needed most - on the repeat offender.,

N
Iknow I can speak for all of us when | say we support this bill, not just as
business people and public policy advocates, but as citizens, members of families and
friends.
Thank you,
»
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COMPARISON OF
NORTH DPAKOTA
DUI LEGISLATION TO
MODEL
ROAD SAFE LEGISLATION

JULY 26, 2002
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Increased Penalties for Repeat Offenders
Increased Fines
To conform to Model Road Safe Legislation goals, minimum fines for first
and second offenses should be increased to the Model levels of $300 and
$600, respectively, The minimum fine for third offenses mirrors Model

goals, The maximum fine for third offenses should be increased to
$5,000. Maximum fines for first and second offenses mirror Mode] goals.

To conform to Model Road Safe Legislation goals, North Dakota should
increas: the license suspension periods for first, second, and third offenses
to the Model levels of 1 year, 3 years, and 5 years, respectively.

Vehicle Forfei

North Dakota’s vehicle forfeiture provisions substantially conform to
Model Road Safe Legistation goals. To more fully conform to Model
goals, however, North Dakota should adopt the Model provision that
mandates vehicle forfeiture for a DUI offense committed while the
violator’s license was suspended for a prior DUT offense.

Tail Ti

To conform to Model Road Safe Legislation goals, North Dakota should
make jail time mandatory for all offenses and should adopt the Model
minimum jail time periods for first, second and third offenses of 10 days,
90 days and 120 days, respectively. In addition, North Dakota should
increase the maximum jail time periods for first and second offenses to the
Model level of 1 year, Maximum jail time periods for third offenses

mirror Model goals.

. ity Servi

To conform to Model Road Safe Legislation goals, North Dakota should
adopt mandatory community service provisions for first, second and third

offenses.

Home Confinement / Electronic Monitoring
To conform to Model Road Safe Legislation goals, North Dakota should

- adopt the Model home confinement provision that permits home

£
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confinement for repeat offenders once the minimum period of actual
incarceration has been served. North Dakota should also permit electronic
monitoring as a condition of probation.

% % kK K

BAC Standards
0.08 BAC

Should North Dakota adopt 0.08 BAC for adults, comprehensive DUI
components must be included.

Graduated BAC for Repeat Offenders

To conform to Model Road Safe Legislation goals, North Dakota should
adopt the Model graduated BAC provisions for repeat offenders, calling
for first offense BAC standard for one or no prior convictions, and a
graduated BAC for offenders with two or more prior convictions.

Zero Tolerance for Minors

North Dakota law substantially conforms to Model Road Safe Legislation
goals, although zero tolerance for drivers under the legal drinking age may
be the preferred language. “Zero” tolerance may aliow for a BAC of up to
0.02 if the alcohol was lawfully obtained (e.g. prescription medication)
and taken in therapeutically appropriate amounts.

ook K kW

lenition Interlock

To conform to Model Road Safe Legislation goals, North Dakota should
adopt the Model provision, which mandates igniticn interlock for second
and subsequent offenses.

iR oM O %k
Alternative Transportation

To conform to Model Road Safe Legis!ation goals, North Dakota should
adopt the Model provision, which provides grants to fund the costs of
transporting persons suspected of having prohibited alcohol concentrations
from premises licensed to sell alcohol to their homes (“Safe Ride”
programs).
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Treatment Services

North Dakota’s treatment provisions substantially conform to Model Road
! Safe Legislation goals.

L R

Support for Targeted Enforcement

To conform to Model Road Safe Legislation goals, North Dakota should
adopt the Model provisions to support targeted enforcement of DUI laws:
(1) using the proceeds from sales of forfeited vehicles to fund alcohol or
drug treatment, rehabilitation, and prevention and education programs, and
(2) assessing an additional fine of $100 for DUI offenders and using the
proceeds to purchase law enforcement equipment,

%Rk ok Kk

Und Drinking Provisi
Striet Underage Drinkine Peualti

North Dakota’s underage drinking penalty provisions substantially
conform to Model Road Safe Legislation goals.

Graduated Licers

North Dakota’s graduated licensing scheme substantially conforms to
Model Road Safe Legislation goals.

Vertical Licensi

To conform to Model Road Safe Legislation goals, North Dakota should
adopt the Model vertical licensing provision that requires differentiation
between driver’s licenses of persons under 21 yeats of age and those 21

and older.
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Increased Penalties for Repeat Offenders
Increased Fines
North Dakota:

Ist offense:  $250 min. - $1,000 max.
2nd offense (w/in 5 years):  $500 min.- $1,000 max.
3rd offense (w/in 5 years):  $1,000 min. - $2,000 max.

Model Road Safe Legislation:

1st offense: $300 min, - $1,000 max.
2nd offense (w/in 5 years): $600 min. - $1,000 max.
3rd or subsequent offense (w/in 5 years): $1,000 min. - $5,000 max.

e If third or subsequent offense, and BAC 2 0.17 but < 0.199,
then fines double.

e If third or subsequent offense, and BAC = 0.20 but < 0.249,
then fines triple.

o Ifthird or subsequent offense, and BAC 2 0.25, then fines
quadruple.

Analysis:

To conform to Model Road Safe Legislation goals, minimum fines for first
and second offenses should be increased to the Model levels of $300 and
$600, respectively. The minimum fine for third offenses mirrors Model
goals, The maximum fine for third offenses should be increased to
$5,000. Maximum fines for first and second offenses mirror Mode! goals.

License Suspension
North Dakota:

1st offense (w/in 5 years): 91 days
2nd offense (w/in § years): 365 days
3rd or subsequent offense (w/in § years): 2 years

on this film are accurate reproductions of records delivered to Modern Information Systems for microfiiming and
lﬁ:J"i?T:gﬁ"?a'fh?"?gﬁﬂtar course of buginess, TheFLhotographic process meets standards of the American National Standerds Institute
(ANS1) for archival mlorofiim, NOTICE: 1f the filmed {mage above 1s less legible than this Notice, ft {s due to the quality of the

docutient befng f1imed.
i TAlraks Ky Olfgﬁﬂgi (0L (62

Onerator’d Sighature

o

el

;



Tha mfcrographic images on this film are accurat

*‘31ﬁﬁg%

Mode] Road Safe Legistation:

Ist offense: 12 months (reinstatement permitted after 120 days under

specific
conditions, including treatment and payment of restoration
fee)
2nd offense (w/in 5 years): 3 years (reinstatement permitted after 18
months
under specific conditions, including treatment and payment
of

restoration fee)

3rd or subsequent offense (w/in years): 5 years

Analysis:

To conform to Model Road Safe Legislation goals, North Dakota should
increase the license suspension periods for first, second, and third offenses

to the Model levels of 1 year, 3 years, and 5 years, respectively.
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f"\ Yehicle Forfelture
North Dakota:

Permitted penalty for repeat offenders.

Model Road Safe Legislation:

Mandatory penalty for violator driving while intoxicated and license
suspended.

Analysis:

North Dakota’s vehicle forfeiture provisions substantially conform to
Model Road Safe Legislation goals. To more fully conform to Model
goals, however, North Dakota should adopt the Model provision that
mandates vehicle forfeiture for a DUI offense committed while the
violator’s license was suspended for a prior DUI offense.
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Jail Time
North Dakota:
1st offense:  up to 30 days
2nd offense (w/in 5 years): 5 days (permitted penalty) - 30 days max.
3rd offense (w/in 5 years): 60 days min, - 1 year max.
Model Road Safe Legislation:
1st offense: 10 days min. - 12 months max. (portion may be probated)
(minimum 24 hours actual
incarceration)
2nd offense (w/in 5 years): 90 days min. - 12 months max. (portion shall j
be probated) (minimum 5 days actual
incarceration)
3rd or subsequent offense (w/in 5 years): 120 days min. - 12 months max.
(portion shall be probated) (minimum 30
| days actual incarceration)
f‘
| ,
| Analysis:

To conform to Model Road Safe Legislation goals, North Dakota should
make jail time mandatory for all offenses and should adopt the Model
minimum jail time periods for first, second and third offenses of 10 days,
90 days and 120 days, respectively. In addition, North Dakota should
increase the maximum jail time periods for first and second offenses to the
Model level of 1 year. Maximum jail time petiods for third offenses

mirror Model goals.
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North Dakota:
2nd offense (W/in S years): 30 days (permitted penalty)

Model Road Safe Legislation:

1st offense: 40 hours
2nd offense (w/in 5 years): 30 days
3rd or subsequent offense (w/in 5 years): 30 days

Analysis:

To conform to Model Road Safe Legislation goals, North Dakota should
adopt mandatory community service provisions for first, second and third

offenses,
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N Home Confinement / Electronic Monitoring
Notth Dakota:

There are no present home confinement or electronic monitoring
provisions for DUI offenses,

Model Road Safe Legislation:

Home confinement is a permitted penalty for repeat offenders once the
minimum period of actual incarceration has been served. Electronic
monitoring is a permitted condition of probation,

Analysis:

To conform to Model Road Safe Legislation goals, North Dakota should
adopt the Model home confinement provision that permits home
confinement for repeat offenders once the minimum period of actual
incarceration has been served. North Dakota shouid also permit electronic
monitoring as a condition of probation,
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BAC Standards
0.08 BAC
North Dakota:
0.10 BAC for adults

Model Road Safe Legislation:

0,10 BAC for adults is appropriate if in accord with existing law
0.08 BAC for adults only with comprehensive DUI components

Analysis:
Should North Dakota adopt 0.08 BAC for adults, comprehensive DUI
components must be included.

* ok ok ok

Graduated BAC for Repeat Offenders
North Dakota:

There are no present provisions regarding graduated BAC for repeat
offenders.

Model Road Safe Legislation:

o If one or no prior convictions, then prohibited alcohol concentration is
commensurate with first offense BAC standard.
e Iftwo or more prior convictions, then graduated BAC.

Analysis:

To conform to Model Road Safe Legistation goals, North Dakota should
adopt the Model graduated BAC provisions for repeat offenders, calling
for first offense BAC standard for one or no prior convictions, and a
graduated BAC for offenders with two or more prior convictions.
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Zero Tolerance for Minors
North Dakota:

0.02 BAC for minors

Model Road Safe Legislation:

Zero tolerance for underage drivers. Zero tolerance may allow for a BAC
of up to 0.02 if the alcohol was lawfully obtained and taken in
therapeutically appropriate amounts.

Analysis:

North Dakota law substantially conforms to Model Road Safe Legislation
goals, although zero tolerance for drivers under the legal drinking age may
be the preferred language. *Zero” tolerance may allow for a BAC of up to
0.02 if the alcohol was lawfully obtained (e.g. prescription medication)
and taken in therapeutically appropriate amounts,
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S~ Ignition Interlock

North Dakota:

Permitted penalty for repeat offenders.

Model Road Safe Legislation:

:I‘hg Moc.iel Road Safe Legislation calls for mandatory installation of
ignition interlock devices for repeat offenders.

Analysis:

To conform to Model.Rload Safe Legislation goals, North Dakota should
adopt the Model provision, which mandates i gnition interlock for second
and subsequent offenses.
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North Dakota:

There are no present provisions regarding funding of aiternative
transportation programs,

Model Road Safe Legislation:

The Model Road Safe Legislation calls for additional fines to be allocated
as grants for Safe Ride home programs. For example, the Model endorses
the issuance of grants by state governments to counties or municipalities
or to nonprofit corporations to cover the costs of transporting persons
suspected of having a prohibited alcohol concentration from any premises
licensed to sell alcohol beverages to their places of residence.

Analysis:

To conform to Model Road Safe Legislation goals, North Dakota should
adopt the Model provision, which provides grants to fund the costs of
transporting persons suspected of having prohibited alcohol concentrations
from premises licensed to sell alcohol to their homes (“Safe Ride”
programs).
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Treatment Services
North Dakota:

All offenders are required to undergo an addiction evaluation by an
appropriate licensed addiction treatment program. Repeat offenders may
further be required to complete alcohol and substance abuse treatment and

rehabilitation.

Model Road Safe Legisiation:

The Model Road Safe Legislation calls for treatment services for all
offenders and enhanced treatment services for repeat offenders. For
example, the Model endorses assessments for first-time offenders and
clinical evaluations for repeat offenders. In addition, the Model endorses
mandatory DUI Alcohol or Drug Use Risk Reduction Programs and the
development of individualized driver safety plans for all offenders.

Analysis:
North Dakota’s treatment provisions substantially conform to Model Road
Safe Legislation goals.
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—~ Support for Targeted Enforcement
North Dakota:
There are no present provisions regarding support for targeted enforcement
of DUI laws.
Model Road Safe Legislation:

The Model Road Safe Legislation calls for law enforcement support in the
form of increased funding and training required to uphold new laws and
policies. For example, the Model endorses distributing the proceeds from
the sale of forfeited vehicles to fund alcohol or drug treatment,
rehabilitation, and prevention and education programs, after making the
necessary expenditures for any costs incurred in the seizure and the costs
of the court and its officers. In addition, the Model endorses assessing
additional fines to DUI violators to fund the purchase of law enforcement
equipment that will assist in the prevention of alcohol related criminal
violence.

Analysis:

To conform to Model Road Safe Legislation goals, North Dakota should
adopt the Model provisions to support targeted enforcement of DUI laws:
(1) using the proceeds from sales of forfeited vehicles to fund alcohol or
drug treatment, rehabilitation, and prevention and education programs, and
(2) assessing an additional fine of $100 for DUI offenders and using the
proceeds to purchase law enforcement equipment,
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North Dakota:

Current provisions provide for penalties that are specific to offenders
under the age of 21, including the cancellation of a permit or license when
the violator committed an alcohol-related offense while operating a motor
vehicle.

Model Road Safe Legislation:

The Model Road Safe Legislation calls for strict underage drinking
penalties. For example, the Model endorses the mandatory revocation of
the driving privileges of a person under the age of 21 who is convicted of
driving while he or she has any alcohol in his or her body, unless the
alcohol in the underage driver’s body was lawfully obtained and taken in
therapeutically appropriate amounts. See zero tolerance definition.

Analysis:

North Dakota’s underage drinking penalty provisions substantially
conform to Model Road Safe Legislation goals.
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T Graduated Licensing

North Dakota:

Current provisions provide for a graduated licensing scheme for drivers
under 18 years of age.

Mode] Road Safe Legislation:

The Model Road Safe Legislation calls for graduated licensing for new
drivers. The purpose of the graduated licensing program is to develop safe
and mature driving habits in young, inexperienced drivers and reduce or
prevent motor vehicle accidents, fatalities, and injuries by:

(A)  providing for an increase in the time of practice period before
granting permission to obtain a driver’s license;

(B)  strengthening driver licensing and testing standards for persons
under the age of 21 years;

(C)  sanctioning driving privileges of drivers under age 21 who have
committed serious traffic violations or other specified offenses;

and
(D) setting stricter standards to promote the public’s
health and safety.
Analysis:

North Dakota’s graduated licensing scheme substantially conforms to
Model Road Safe Legislation goals.
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North Dakota:

There are no present provisions for vertical licensing,

Model Road Safe Legislation:

The Model Road Safe Legislation calls for a distinct license format for
underage drivers, For example, the Model endorses a requirement that
each graduated driver’s license and each regular driver’s license issued to
individuals under 21 years of age shall be of a distinct nature from those
driver’s licenses issued to individuals 21 years of age and older,

Analysis:

To conform to Model Road Safe Legislation goals, North Dakota should
adopt the Model vertical licensing provision that requires differentiation
between driver’s licenses of persons under 21 years of age and those 21
and older.
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2001 Data

NORTH DAKOTA/OUT-OF-STATE

DRIVER INVOLVEMENT
License All Crashes Fatal Crashes injury Crashes
North Dakota 19,613 or 88.7% 113 or 84.3% 4,547 or 86.8%
Out-of-State 2,508 or 11.3% 21 or 15.7% 693 or 13.2%
22,121 134 5,240

CONTRIBUTING FACTORS IN 2001 FATAL CRASHES*

Alcohol/Drug/Medication

Improper Evaslve Action
Weather

falled to Yield

Drove Left of Center
Attention Distracted
Vision Obstructed

Wrong Way

Improper Overtaking
Improper Backing/Turning
Defective Equipment

Following Too Close

* There were 96 fatal crashes in 2001, Multiple contributing faclors may be associated with one falal crash and are based on
the officer's preliminary Investigation,
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2001 Data
AVERAGE ECONOMIC COSTS OF
NORTH DAKOTA TRAFFIC CRASHES
Fatalities Injuries Propg:t:sﬁgr nee Total
Year Number Est. Loss Number Esi Loss Number Est, Loss Est. Loss
1992 88 § 77,440,000 6,122 $151,099,000 8,196  $53,274,000 $261,813,000
1893 89 80,100,000 5,607 180,622,600 9,176 53,220,800 313,950,400
1994 88 80,960,000 56569 193,637,800 10,189 67,247,400 341,745,200
1995 74 68,080,000 5,743 196,410,600 10,303 67,999,800 332,490,400
1996 85 68,850,000 6,015 205,713,000 11,762 71,748,200 346,311,200
1997 105 82,950,000 5900 189,980,000 12,589 75,534,000 348,464,000
1998 92 90,160,000 4917 167,669,700 10,950 70,080,000 327,809,700
1909 118 116,620,000 4962 176,647,200 11,027 70,672,800 363,840,000
2000 86 86,000,000 4619 163,050,700 11,294 73,411,000 322,461,700
2001 105 105,000,000 4,608 162,662,400 11,634 74,971,000 342,633,400
Per Property

Year Per Fatality Per injury Damage

19921 $ 880,000 $29,500 $6,500

19931 900,000 32,800 5,800

19941 920,000 34,200 6,600

19951 920,000 34,200 €,600

1996! 810,000 34,200 6,100

19971 790,000 32,200 6,000

1998! 980,000 34,100 6,400

1999! 980,000 35,600 6,400

2000 1,000,000 35,300 6,500

20012 1,000,000 35,300 £ /00

|Estimated figures published by National Safety Council,
22001 estimated figures not available at time of publication

Economic costs estimate the economic impact of motor vehicle crashes based on five cost components: (a) wage and pro-
ductivity losses, which Include wages, fringe benefits, household production, and travel delay; (b) medical expenses Includ-
Ing emergency service costs; (c) administrative expenses, which include the administrative cost of private and pubiic Insur-
ance plus police and legal costs; (d) motor vehicle damage, Including the value of damags to property, and (e) employer

costs for Injuries to workers,
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Proposed Rules

Federal Reglster
Vol. 88, No. 25

Thursday, February 6, 2003

Thig gection of the FEDERAL REGISTER
contains notices to the public of the proposed
lssuance of rules and regulations. The
purpose of these notices Is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

National Highway Tratfic Safety
Administration

Federal Highway Administration

23 CFR Part 1226
(Docket No, NHTSA-2002-13880)
RIN 2127-Al44

Operation of Motor Vehicies by
Intoxlcated Farsons

AGENCY: National Highway Traffic
Safety Administration (NHTSA) and
Federv] Highway Adminlstration
(FH“\’)A]. Department of Transportation
T).
_ION: Nntice of proposed rulemaking
UPRM]); request for comments.

SUMMARY: This document proposes to
implement a new program enacted by
the Department of Transportation and
Related Agenclvs Appropriations Act,
2001 (DOT Appropriations Act of FY
2001), which requires the withholding
of Federal-ald higliway funds, beginning
in fiscal year (FY% 2004, from any State
that has not enacted and is not enforcing
a Jaw that provides that any person with
a blood alcohol concentration (BAC) of
0.08 percent or greater while operating
a motor vehicle in the State shall be
deemed to have committed & per se
offense of driving while intoxicated or
an equivalent per se offenise, This
document solicits comments on a
proposed regulation to claitfy what
States must do to avoid the withholding
of funds,
DATES: Comments musi be received on
or before April 7, 2003,
ADDRESSES: Submit written comments
to the Dacket Management Facility,
DOT, 400 Seventh Street, SW., Room
PL~401, Washington, DC 20580,
Alternatively, you may submit your

comments electronically by logging onto

Nocket Management System (DMS)

. site al http://dms.dot.gov/submii,
Liick on “Help & Information” or
“Help/Info" to view instructions for

il
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filing your comments electronically.
Regardless of how you submit your
comments, you should mention the
docket number of this proposed ruls.
FOR FURTHER INFORMATION CONTACT: In
NHTSA: Ms. Marlene Merkison, Office
of Injury Control Operations &
Resources, NTI-200, telephone (202}
366-2121, fax (202} 366-7394; Ms.
Heldi Coleman, Office of Chief Counsel,
NCC-113, telephone {202) 366-1834,
fax (202) 366-3820; or Ms. Tyler
Bolden, Office of Chief Counsel, NCC~
113, telephone (202) 366~1834, fax (202)
366-3820,

In FHWA: Mr, Randy Umbs, Office of
Safety, HSA-1, telephone (202) 366~
2177, fax (202) 366-:3222; or Mr.
Raymond W. Cuprill, Office of Chief
Counsel, HCC-30, telephone (202) 366-
0781, fax (202) 366--7409, )
SUPPLEMENTARY INFORMATION: The DOT
Appropriations Act of FY 2001 was
signed into law on October 23, 2000.
See Public Law 106-346—Appendix,
sec. 351, 114 Stat. 1356A-34, 35,
Section 351 of Public Law 106-346—
Appondix (Section 351) provides that,
beginning in FY 2004, the Secretary of
Transportation shall withhold certain
Federal-ald highway funds from any
Stata that has not enacted and {s not
enforcing a 0,08 BAC law as descrlbed
in 23 U.S.C. 163(a) (Section 163).
Section 163 provides that 0,08 BAC
laws must spocify that any person with
a BAC of 0.08 percent or greater while
operating a motor vehicle in the State
shall be deemed to have committed a
per se offense of driving while
intoxicated or an equivalent per se
offense.

Background

The Problem of Impaired Driving

In the year 2000, the number of
people who were killed in motor vehicle
crashes reached 41,821, Alcohol uge
was linked to 16,853 of these crashes, an
average of 1 alcohol-related fatality
every 32 minutes. Although only about
8 percent of all motor vehicle crashes
involve the vse of alcohol, 40 percent of
fatal crashes involve alcoho! use,
In{‘urlas caused by motor vehicle
crashes are the leading cause of death
for people aged 4 to 33, Each year, these
injurles cost Americans an estimated
$160 billion, including $18 biilion in
medical and emergency expenses, $42
billion in Jost productivity, $52 billion
In property demage, and $37 billion in
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other crash related costs. Alcohol-

related crashes account for roughly 30

gercem of these costs—more than $456
tllion each year.

While alcohol-related fatalitias have
dropped significantly, from 22,084 in
18980 to 16,653 In 2000, & 25 percent
decrease in ten years, alcohor
involvement is still the single greatest
factor in motor vehicle deaths and
{njuries. The 26 percent decrease In
alcohol-related fatalities can be
attributed to more etfective laws, strong
enforcement and highly visible public
information and education. Four laws
that have been proven effective [n the
fight against impaired driving are:
illega) per se laws; administrative
license revocation (ALR) lews; ‘zero
tolerance’ Jaws and 0,08 BAC laws.
Both individually and collectively,
these laws have played a crucial role in
reducing the number of alcohol-related
fatalities in this country. Indeed, it has
been estimated that, if every State
adopted a 0,08 BAC law, approximately
590 lives could be saved each year.

Support for 0.08 BAC Laws

As we stated in the final rule for the
Section 163 Incentive Grant program (64
FR 36568, July 1, 1808), a number of
studies sponsored by NHTSA support a
legal limit of 0.08 BAC, copies of which
have been placed in the docket. For
example, the effect of California’s 0.08
law was analyzed in a 1991 NHTSA
study entitled "'The Effects Following
the Implementation of an 0.08 BAC
Limit and an Administrative Per Se law
in Culifornia.” The study found that 81
percent of the driving population knew
that the BAC limit had become strictor
(as the result of a successful public
education effort). The State experienced
a 12 percent reduction in slcohal-
related fatalities, although some of the
reduction may have resulted from a new
ALR law that was enacted during the
same year that the BAC standard was
lowered, The State also experienced an
increase in the number of impaired
driving arrests,

Another study, “Lowering State Legal
Blood Alcohol Limits to 0.08%: The
Effect on Fatal Motor Vehicle Crashes,"
reported in the September 1986 issue of
the ‘“American Journal of Public
Health," analyzed the effect of lowering
BAC levels to 0,08 in multiple states.
The study, conducted by Boston
University's School of Public Health,
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~ampared the first flve States to lower

'r BAC limit to 0,08 {California,

.ane, Oregon, Utah and Vermont) with
five nearby States that retained the 0,10
BAC limit. The results of this study
suggested that 0,08 BAC laws,

articularly {n combination with ALR
aws, reduced the proportion of fatal
crashes Involving drivers and fatally
infured drivers at blood alcohol levels of
0.08 gercant and higher by 18 percent
and those at a BAC of 0,16 percent and
greater by 18 percent.

The immediate significance of these
findings 15 that, the 0.08 BAC laws,

articularly tn combination with ALR

aws, not only reduced the overall
incidence of alcohol fatalities, but they
also reduced fatalities at the higher BAC
levels. The effect on the number of
extremely impaired drivers was even
greater than the ovarall effect. The study
concluded that if !’ States lowered
thelr BAC limits to 0,08, alcohol-related
fatalities would decrease nationwide by
500600 per year, which would result in
an economic cost savings of
approximately $1.5 billion,

More recently, additional studies have
been conducted to determine the
effectiveness of 0.08 BAC laws, For
example, in August 1999, NHTSA
snonsored a study conducted by the

‘fic Institute for Research and

iuation, entitled "“The Relationship
of Alcohol Safety Laws to Drinking
Drivers in Fatal Crashes,”” which
analyzed the relationships between the
passage of key alcohol safety laws and
the number of drinkini drivers in fatal
crashes. Specifically, the study
evaluated the extent to which the
reduction in alcohol-related fatalities
could be attributed to ALR laws, 0.10
BAC laws and/or 0.08 BAC laws. Study
results indicated that all three laws were
assoclated with significant reductiuns in
fatal crashes {nvolving drinking drivers,
In particular, 0.08 BAC laws were
assoclated with 8 percent reductions in
the involvement of both high BAC and
lower BAC drivers in fatal crashes, The
study concluded that If all 50 States had
0.08 BAC laws in 1997, 690 lives could
have been saved.

Also, Illinols' 0,08 BAC law, which
was enacted in July 1897, was analyzed
in 8 NHTSA-sponsored study conducted
by the Pacific Institute for Research and
Evaluation in December 2000. This
study, entitled “The Effectiveness of the
INlinols .08 Law,"” found that after
enactment of the 0.08 BAC law, the
number of DUI arrests of offenders in
the new 0,08 to 0.08 range increased

wide, while the average BAC of

sted drivers declined, In addition,
the proportion of offenders with BACs
higher than 0.15 decreesed, and the
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proportion of offenders in the 0.10 to
0.14 range increased slightly. Moreover,
the State experlenced an overall
reduction of 13.7 percent In the
proportion of alcohol-related fatalities,
whaereas surrounding States without a
0.08 BAC law showed no similar
decline. Illinois also experienced an
Increase, by almost 11 percent, {n the
number of total impaired driving arrests,
and it was estimated that the 0.08 law
may have saved 47 lives in 1998 alone.
However, on]i; 18 months of data were
available for the report, so the above-
mentioned reductions are limited
somewhat by the relatively short period
of post-0.08 law data avallable and the
possible effects of other legislation
implemented at the same time as the
0.08 law.

An update to the Illinois study was
published in December 2001, The
update, entitled “Evaluatiun of the
llinois .08 Law: An Update with the
1999 FARS Data,” concluded that
Nlinois' 0.08 law reduced the percentage
of drinking drivers involved in fatal
crashes by 13.65%. In addition, it was
estimated that during a two-year period
(1988 and 1098}, the 0.08 law had saved
approximately 105 lives.

other recent study sponsored by

NHTSA, entitled "'Relative Risk of Fatal
Crash Involvement by BAC, Age, and
Gender," ﬁ)rovides further support for a
0.08 BAC limit. The study reported that
the relative risk of Involvement {n a fatal
gassengar vehicle crash {ncreased with

igher driver BAC levels in every age
and sex group, among both fatally
injured and surviving drivers, Even a
BAC increase of 0.02 percentage points
among 16-20 year old male drivers was
estimated to more than double the
relative risk of a fatal single-vehicle
crash injury. In addition, at the
midpoint of the 0.08 to 0,10 BAC range,
the relative risk of & fatal-single vehicle
crash injury varied between 11.4
percent for drivers 36 and older to 51.9
percent for male drivers aged 16--20.
The study concluded that drivers at
non-zero BACs somewhat Jower than
0.10 percent pose substantially elevated
risks to themselves and to other road
users,

In addition, the results of a study,
entitled "'A Review of the Literature on
the Effects of Low Doses of Alcohol on
Driving-Related Skills," were published
by NHTSA tn 2000. The study {ndicated
that alcohol impairs some driving skills,
beginning with any significant
departure from zere BAC. Moreover,
significant impairment was reported at
0.05 BAC, and by 0.08 BAC, more than
94 percent of the reviewed studies
showed impairment in measurable
skills. The study concluded that sll
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drivers can be expected to experience
impairment in some driving-relatad
skills by 0.08 BAC or less,

Also in 2000, NHTSA published a
study conducted by the Southern
Californla Research Institute, entitled
“Driver Characteristics and Impairmont
at Various BACs." The study reported
that there is evidence of significant
alcohol-related impairment throughout
the range from 0.02 to 0,10 BAC, In
addition, the study found that the

ercentage of pecg‘)le exhibiting
mpairment and the magnitude of that.
impairment grows as BAC levels
increase, The study concluded that &
majority of the driving population s
impaired In some important measures at
BACs as low as 0.02 BAC,

TEA-21, Section 163 Incentive Grant
Program

On June 8, 1098, the Transportation
Equity Act for the 21st Century (TEA-
21) was signed Into law. Section 1404 of
the Act established a $500 million
incentive grant program under 23 U.S.C.
163 to encourage States to adopt tough
0.08 BAC laws. Section 163 provides
that the Secretary of Transportation
shall make a grant to any State that has
enacted and is enforcing a law that
provides that any person with a BAC of
0.08 percent or greater while operating
a motor vehicle in the State shall be
deemed to have committed a per se
offense of driving while intoxicated or
an equivalent per se offense.

On September 3, 19098, NHTSA and
the FHWA (the agencies) published a
joint interim rule, establishing the
criteria that States must meet and the

racedures they must follow to qualify
for an incentive grant, See 63 FR 46881,
On July 1, 1999, the agencies published
a final rule, implementing the Section
163 incentive grant program, Ses 64 FR
35568, ‘

Effects of Section 163 Incentive Grant
Program

Before the Section 163 program was
implemented, only 16 States had
enacted laws that established 0.08 BAC
as thetr legal per se limit, Fifteon of
these States had laws elready in effect,
so they were eligible to receive Section
163 {ncentive grant funds in FY 1998,
One State, Washington, enacted a 0.08
BAC law on March 30, 1898, but the law
did not become effective unttl januery 1,
1990, Thus, Washington was not ellgible
to recelve Section 163 incentive grant
funds until FY 1998, Between June 1608
and October 2000, only two additional
States (Washington and Texas) and the
District of Columbla enacted and began
enforcing 0.08 BAC laws that mot all of
the Section 163 criteria Although both
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. ¥antucky and the Commonwealth of

e

¥

o
WY

wto Rico enacted 0.08 BAC laws in
.J0, these laws did not become
effective until October 1, 2000 and

TABLE 1,—STATES WITH 0.08 BAC
LAWS THAT MEET SECTION 163
CRITERIA (AS OF OCTOBER 2002}

relate to the apportionments for the
National HiFhwny System, the Surface
Transportation Program and the
Interstate System (lncludin‘f resurfacing,

January 10, 2001 respectively. Thus, Enact: | Eyoc restoring, rehabilitating an
Kentucky and Puerto Rico were not State ment Dm"“ reconstructing the interstate system).
eligible for Section 163 incentive grant Date The amount withheld would Increase by
funds unti} FY 2001, Rhode Jsland also 07/31/85 | t1o/o1/s WO percent each year, untii it reaches
adopted & 0.08 BAC law In 2000, but its 07/03/01 | ogrot/or ©lght percent in FY 2007 and theresfer.
0.08 BAC law does not conform to all 04/11/01 | 08731/01  Compliance Criteria
of the mciuirements of Section 163 and 03/08/01 | 08/13/01 P
Rhode Island is not eligible to recaive an 1980 ( 01/01/60  To avoid the withholding from
Incentlve grant. See Table 1. 07/01/92 | 07/01/02 apportlonment of Federal-aid highway
District of Columbla .. | 12/01/88 ) 04/13/88 funds, a State must enart and enforce s
DOT Appropriations Act for FY 2001— (f-;lodde: g:ﬁzg? 0;‘3:594 0.08 BAC law that meets the criteria
Sanction Program Hoorgil e | SRR 88/3013; defined in the implementing regulations
In & effort 1o further roduce drunk 10800 cmm | 03/17/07 | 07/01/97 fOr the Sectlon 163 incentive grant
n an effort to further raduce drun OB oo 07/02/97 | o7/0297 Program. See 64 FR 36668, To conform
driving injuries and fatalities, Congress |00 " 05/08/01 { 07/0t/01 to the requirements of Section 163, a
gg%}‘fpﬂp?:;‘gi?gnlz"z%l’;?%wo‘glm KANBAG . 04/22/03 | 07/01/03 lz:w must contain the following
‘ =111 (1741 3V RN 04/21/00 | 10/01/00 elements:
See Public Law 106-346—Appuatdix, LOUISIANA .vvivvicsrnanes 08/26/01 | 09/30/03  ,
sec. 361, 114 Stat, 1356A~34, 35, m:l’nﬁe s gﬁg;gf garoarea - ny rerson
Sectlon 361 of Public Law 106~-346— NG ovisisinnne A State must enact and enforce a law
Misslssippl ..cviiinin 03/11/02 | 07/01/02
agnmmliz (Soc;t;?oré 3h1|) [[Jé'ogiid:s forthe oS 8PP o 08/12/01 | og/2a/py that test?}l;litshasle} BAC llilmit of o.Ofgr %r
olding of Federal-ald highway NODIBEKE oo 03/01/01 | 08/01/01 Frea er tha ap‘_{) es to all parsons. The
f‘.l!.;dtﬁ gomla;\y Sttate ;hatibas r:)o:] 6 BAC :aw nﬁ:}psmw ,,,,,,,, 33,” gga 01 501 ;94 sw can provide for no exceptions,
enacted and {s not enforcing a 0. oW Maxico .....veus, 19/03 | 01/01/04
law by the beginning of FY 2004, This  North Garoln ...... o7/os/e3 | 1001193 - yo0d Alcohol Concentration (BAC) of
legislation did not alter the incentive Oklahoma ..occoivvisnans ~| 0608011 07/01/01
grant program, which was established tn gfewﬂn-f ------------------- 03504/83 10/16/83 A State must set a level of no more
-21 and will continue through FY  Hu8o RICO e 01/10/00 [ 01/10/01  than 0,08 percent as the legsl limit for
. South Dakota ... e 02/27/02 | 07/01/02 1464 alcohol tration, thereb
3, Tennassee ... 08/27/02 | 07/01/03 0& alceno g_onr:en atlon, thereby
<he DOT Appropriations Act of FY TOXBS sivirimrsisvinsnarsnres 05/28/09 | 08/01/89 }r}na ng it an offanse for any person to
ave o BAC of 0.08 or greater while
2001 was signed into law on October 23 Utah o ereser 03/19/63 | 08/01/63
: Y P 06/068/91 | 07/01/81 ©perating 8 motor vehicle.
2000. Since that date, fifteen additional Virginla 040804 | 07101704
States (Alaska, Arlzona, Arkansas, Washingion ... | 03/30/a8 | ot/owe > PerSelaw
Connecticut, Georgla, Indiana, 11111 [ 03/11/021 07/01402 A State must consider persons who

Louisiana, Maryland, Mississippt,
Missouri, Nebraska, Oklahoma, South
Dakota, Tennessee and Wyoming) have
enacted conforming 0.08 BAC laws. By
October 2002, thirty-three States, the
District of Columbie and the
Commonwealth of Puerto Rico had
established 0.08 BAC laws that met all
of the requirements of Section 163, See
Table 1.

Although, Louisiana enacted a 0.08
BAC law in June 2001, this 0.08 BAC
law will not become effective until
Sertember 30, 2003. Thus, Louisiana
will not be eligible to receive an
{ncentive grant under the Section 163
program until FY 2003, but it will avold
the withholding of funds in FY 2004.
Similarly, Tonnessese enacted a 0.08
BAC law in June 2002, however, this
law will not become effective until July
1, 2003. Thus, Tennessee will not be
eligible to recelve an Incentive grant
nnder the Section 183 program until FY

3, but it will aveld the withholding
.unds In FY 2004,

¢ {mages oh this f{lm are accurat

Wyol
Total: 33 States, plus the District of Columbla
and Puerto Rico

Adoption of 0.08 BAC Law

Section 351 provides that the
Secretary must withhold from
apportionment a portion of Federal-ajd
highway funds from any State that does
not meet the Section 163 requirements.
To avoid such withholding, a State must
enact and enforce a law that provides
that any person with a BAC of 0.08
percent or greater while operating a
muotor vehicle in the State ghall be
deemed to have committed a per s¢
offense of driving while intoxicated or
an equivalent per se offense,

Any State that does not enact and
enforce a conforming 0.08 BAC law will
be subject to the withholding of a

ortion of it Federal-ald highway

nds. In accordance with the statute, If
any State has not enacted and is not
enforcing a conforming 0.08 BAC law by
October 1, 2003, two percent of fts FY
2004 Federal-aid highway
apportionment under 23 U.S.C.
104(b)(1), 104(b)(3) and 104(b){4) shall
be withheld on that date, These sections

uctions of records celive
ik process meets bt

have a BAC of 0.08 percent or greater
while operating & motor vehicle in the
State to have committed a per se offense
of driving while Intoxicated. In other
words, States must establish a 0,08 “per
se" law, that makes operating a motor
vehicle with a BAC of 0,08 percent or
above, in and of itself, an offense.

4. Primary Enforcement

A State must enact and enforce a 0.08
BAC law that provides for primary
enforcement. Under a primary
enforcement law, law enforcement
officlals have the authority to enforce
the law without, for example, the need
to sliow that thgy had probable caure or
had cited the oftender for & violation of
another offense. Any State with a law
that provides for secondary enforcement
of its 0.08 BAC provision will not
qualify for funds under this program.

5, Both Criminal and ALR Laws

A State must establish a 0.08 BAC per
se level under its criminal code. In
addftion, if the State has an
administrative license revocation or
susponsion (ALR) law, the State must
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.-ostablish an {llegal 0.08 BAC per se level and (3) 0.15 and above. Under the new

ler its ALA low, as well,

v, Standard Driving While Intoxicated
Offense

The State’s 0.08 BAC per se law must
be deemed to be or be equivalent to the
State’s standard driving while
Intoxicated offense. That is the State's
non-BAC per se driving while
intoxicated offense in the State,

In States with multiple drinking and
drlving provisions, the final rule for the
Section 163 incentive grant program
stated that the agencies will conslder a
number of factors to determine whether
the State's 0.08 BAC per se law has been
deemed to be or is equivalent to the
standard driving while intoxicated
offense in the State, These factors
include the treatment of these offenses,
thelr relation to other offenses in the
State and the sanctions and other
consequences that result when persons
violate these offenses. See 64 FR 36568.

A more detailed discussion of the six
elements described above is contalned
In the interim final rule establishing the
criteria for the Section 163 incentive
grant program, See 63 FR at 46883-84,

During the agency's administration of
the Section 163 incentive grant program,
wa have coasidered a number o?

y0sed Jaws to determine whether a

.a's proposed 0.08 BAC offense was
equivalent to the State's standard
driving while intoxicated offense. In
some reviews, these proposed laws wera
determined to be equivalent and in
others they were determined not to be
gqiiivalent. Two examples are described

elow.

A. Rhode Island

Following our review of Rbode
Island’s new 0.08 BAC law (enacted in
2000), we concluded that the law did
not make driving while {ntoxicated with
a BAC of 0.08 the standard driving
while intoxicated offense or equivalent
to that offense in the State. Mareover,
we determined that the Rhode Island
law did not apply the 0.08 BAC legal
Mmit (o the State's criminal code.

Previously, Rhode Island’s law
provided that a person convicted of
driving while l1:toxicated (with a BAC
of 0.10 or more) had committed a
misdemeanor and was subject to a fine
of $100-8300, 10 to 60 hours of public
community restitution and/or
imprisonment for up to one year. Such
rerson was subject also to a driver's

lcense suspension of three to six
manths,
Yade Island's new law croates 8

_+e-tlered penalty scheme that
distinguishes hetween offenders with
BACs of: (1) 0.08~0.09: (2) 0.10-0.14

law, a person convicted of driving while
intoxicated with a BAC of 0.08 or 0.09
may receive the following sanctions: a
fine of $100~§250; 10-60 hours of
public community restitution; a special
driving course; and suspension of thelr
driver's license up to 45 days. Moreover,
the new law treats a first t{me violation
to the 0.08 offense only as a civil

violation.
Howaever, under Rhode Island's new

law, & person convicted of driving while
intoxicated with a BAC of 0.10-0.14 is
subject to a fine of $100--$300, 10 to 60
hours of public community restitution
and/or imprisonment for up to one year,
and suspension of thelr driver's license
for 3 to 6 months. Likewise, persons
convicted of driving while {intoxicated
with a BAC level of 0.18 or mare, would
receive increased penalties of a fine of
$600, 2060 hours of public community
restitution, imprisonment up to one

ear, and suspenslon of their driver's
icense for 3-6 months, Thus, the
agency concluded that Rhode Island's
new law subjected 0.08 offenders to less
severe sanctions than those imposed on
0.10 offenders; and contained sanctions
that were permissive, and not
mandatory, as required by Section 163
and the agency’s implementin
regulations, In addition, violations to
the 0.08 offense were only civil offenses
and violations to the 0,10 offense were
criminal. Accordingly, the agency
determined that Rhode Island's law did
not make driving while intoxicated with
a BAC of 0.08 the standard driving
while intoxicated offonse or an
equivalent offenss,

B. Alaska

Following our review of Alaska's new
law (enacted in 2001), the agency
concluded that the ¢.08 law was
equivalent to the standard driving while
{ntoxicated offense in the State.

Previously, Alaska's law provided
that a person committed the crime of
driving while intoxicated if the person
operated or drove a motor vehicle while
they ware under the influence of
intoxfcating liquor or if 8 chemical test
revealed 8 BAC of 0.10 or more (within
four hours after the alleged offense),
This offense was a Class A misdemeanor
and was subject to at least 72 hours of
imprisonment and a fine of not Jess than
$250,

Under Alaska's new law, poople
commit the crime of driving while
intoxicated if they operate or drive a
motor vehicle while they are under the
influence of intoxicating liquor or if &
chemical test reveals a BAC of 0.08 or
more (within four hours afier the alleged
offense). This offense is a Class A

rds deltvered to Modern

misdemeanor and Is subject to not less
than 72 hours of imprisonment and a
fine of not less than $250.

In summary, Alaska's new 0.08 law
retained the same penalties as those
Frevtously imposed on the State's 0.10
aw, Indeed, the new law merely
changed the State's legal limit from 0.10
to 0,08 BAC. Accordingly, the agency
concluded that Alaska’s new 0.08 BAC
offense was squivalent to the standard
driving while intoxicated offense in the
Statse,

Demonstrating Compliance

A, Sanction Program

Section 361 provides that funds will
be withheld from apportionment from
noncomplying States beginning fn FY
2004. To avold the withholding, each
State would be required by this
proposed regulation to submit a
certification. Under the agencies’
proposal, States would be required to
submit their certifications on or before
September 30, 2003, to avoid the
withholding from agportionmeut of FY
2004 funds on October 1, 2003. The
agencies propose to permit (and strongly
encourage) States to submit
certifications In advance.

States that are found in
noncompliance with these requirements
{n any fiscal year would be required to
submit a certification to avoid the
withholding of funds from
apportionment in the following fiscal
year. To avotd the withholding (n that
fiscal year, these States would be
required to submit a certification
demonstrating compliance before the
last day (September 30) of the previous
fiscal year.

Certifications submitted under this
gart would provide agencies with the

asis for finding States in compliance
with the Section 351 requirements. The
agencles are proposing that the
certification must consist of: (1) A
statement from an appropriate State
official that the State has enacted and is
enforcing a 0.08 BAC per se law that
conforms to 23 U.5.C. § 163 and 23 CFR
Part 1225; and (2) cilations to the State's
conforming 0.08 BAC per se law,
including all applicable definitions and
provisions of the State’s criminal code
and, if the State has an ALR law, sl}
ap;lalllcable provisions of that law, as
wa 1

Once a State is determined by the
agencles to be in compliance with the
requirements of Section 183, the
agencies propose that the State would
not be required to submit certifications
in subsequent fisca! years, unless the
State's law had changed. This proposal
spocifies that it would be the
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-rgsponsibillty of the States to inform the
mcles of any such change in a
ssequent fiscal year, by submitting an

amendment or supplement to its

certification,

B. Incentive Grant Program

In this notice, the a?encies propose to
simplify the certification process for the
incentive grant program, States that are
receiving their first grant under the
incentive grant program, must submit a
certification consisting of: (1) A
statement from an ap;})lroprlate State
officlal that the State has enacted and is
enforcing a 0.08 BAC per se law that
conforms to 23 U.5.C. 163 and 23 CFR
Part 1225; (2) & staternent that the funds
received by the State under this program
will be used for projects eligible for
assistance under title 23 of the United
States Code, which include highway
construction as well as highway safety
prcg]ects and programs; and (3) citations
to the State’s conforming 0.08 BAC per
se law, including all applicable
definitions and provisions of the State's
criminal code and, if the State has an
ALR law, all ap{)licable provisfons of
that law, as well,

To recelve subsequent-year grants
under this program, a State must subrft
a certification consisting of: (1) A

‘sment from an appropriate State

clal, stating either that the State
either has amended or has not changed
its 0,08 BAC per se law; (2) a statement
that the Stats Is enforcing the law; and
(3) a statement that the funds received
by the State under this program will be
used for projects eligible for assistance
under title 23 of the United States Code,
which include highway construction as
well as highway safety tEro]ec:ts and
programs, Citations to the States' laws
will not be required for subsequent-year
certifications.

For a]l States in compliance with the
requirements of Section 163 in FY 2003,
certifications submitted for the
incentive grant program will apply
toward avoiding the withholding of
apportionment funds in FY 2004. No
further certification is necessary from
these States. To qualify for an Incentive
grant {n uny fiscal year, the regulations
would continue to provide that the
certifications must be recetfved by July
16,

Certification Requirements

As stated previously, under the
agencies' proposal, States would be
required to submit a conforming
certification on or before July 186, to

{ve an incentive grant in a fiscal
_i and on or before September 30, to
avold the withholding of funds in a
flscal year.

Advance Notice of Apportionments
Under the Sanction Program

To avold a sanction beginning in FY
2004, the agencles propose that States
would be required to enact and make
effective o conforming 0,08 BAC law
and submi{t a conforming certification
on or before the Jast day {September 30)

of the previous fiscal ysar,
However, NHTSA and the FHWA

expect that States will want to know
well in advance of the September 30
deadline whether their laws meet the
requirements of Section 183 and its
implementing regulations. Accordingly,
the agencies encourage States to submit
their laws for review as quickly as they
can, More importantly, the agencies
encourage States that are considering
proposed 0.08 BAC legislation to
request reviews from tghe agencies while
the legislation {s still pending. The
agencles will review the legislation and
determine whether it would conform to
the Federal requirements if enacted
without change, thus avoiding a
situation whereby a State
unintentionally enacts a non-
conforming 0.08 BAC law and then Is
unable to meet the Section 163
requirements. Requests should be
submitted through NHTSA's Regional
Administrators, who will refer the
requests to appropriate NHTSA and
FHWA offices for review.

To ensure that the States are advised
of thelr status under the Section 163
program well in advance of any
withholding, the agencies propose to
notify States of their compliance or non-
compliance with the requirements of
Section 163 through FHWA's normal
certification of apportionments process.
Under this process, States are advised in
advance of the amount of funds
expacted to be withheld from their
apportionments {n the upcoming fiscal
year. The advance notice normally fs
fssued not later than ninety days prior
to the date on which the funds are to be
apportioned. (Sincs funds normally are
apportioned on October 1 of each year,
the advance notice ordinarily is issued
on or about july 1 of each year.)

Under the agencles' proposal, {f the
agencies have not recelved a law and
certification from a State and
determined that they conform with the
requirements of Section 163 and its
implomenting regulations before June
15, the agencies would make an {nitial
detarmination that the State {s in non-
compliance with Section 163, and the
State would be advised in FHWA's
advance notice of apportionments of the
amount of funds expected {o be
withheld from the State in the following
fiscal year.

Accordingly, if States wish to avold
recelving an advance notice of
apportionments, based on an initial
determination that the State {s in non-
compliance with Section 163, the State
should submit a conforming law and
certification to the agencies well in
advance of June 30,

Each State that receives an advance
notice of non-compliance with the
requiremonts of Sectfon 163 will have
an opportunity to rebut the agenctes’
initfel determinatton. In addition, thess
States will be notified of the agencies’
final determ{natfon of compliance or
non-compliance as part of the final
notice of apportionments (which
normally is {ssued on October 1 of each

year),
Period of Availability for Funds

Section 361 provides an incremental
approach to the withholding of funds
from apportionment for noncompliance.
If a State is found to be In
noncompliance on October 1, 2003, the
State would be subject to a two percent
withholding of its FY 2004
apportionment on that date. If a State is
found to be in noncompliance on
Qctober 1 of any subsequent fiscal year,
the withholding percentage would
{ncrease by two percent each year, until
it reaches eight percent in FY 2007 and
thereafter. Seg Table 2,

In addition, if a State comes into
compliance with the requirements of
Section 163 on or before September 30,
2007, the funds withheld from
apportionment would be restored to the
State. Specifically, Section 361 provides
that, “If within four years from the date
that the apportionment for any State is
reduced in accordance with this section
the Secretary determines that such State
has enacted and {s enforcing a provision
described in section 163(a) of chapter 1
of title 23, United States Code, the
apportionment of such State shall be
increased by an amount equal to such
reduction.”

However, if a State is not in
compliance with the requirements of
Section 163 on October 1, 2007, any
funds withheld from apportionment to
the State will begin to Japse and will no
longer be available for apportionment.
Section 361 provides that, “If at the end
of such four-year period, any State has
nol enacted and s not enforcing a
provision described in section 163(a) of
title 23, United States Code, any
amounts so withheld shall lapse."
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TABLE 2,—EFFECTS OF THE 0.08 BAC
JANCTION PROGRAM ON NOM-COM-
PLYING STATES

Withhold

(percent) Lapse

2% withheld in FY04,
4% withheld In FY05,
6% withheld In FYO08,
8% withheld in FY07.
8% withheld In FY08,

ODODDRORn LN

Comments

Interested persons are invited to
comment on this notice of proposed
mlemaklr;ﬁ. It is requested, but not
required, that two copies be submitted,
All comments must be limited to 15
pages in length. Necessary attachments
may be appended to those submissions
without regard to the 15 page limit. See
49 CFR 563,21, This limitation is
intended to encourage commaenters to
detall their primary arguments in a
concise fashion.

You may submit your comments by
one of the following methods:

(1) By mail to: Docket Management
{lity, Docket No. NHTSA-01-XXXX,
f, 400 Seventh Street, SW., Nassif
ouilding, Room PL—401, Washington,
DC 20690;

(2) By hand delivex to: Room PL~401
on the Plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m, and 5 p.m., Monday
through Friday;

(3) By fax to the Docket Management
Facility at (202) 493--2251; or

(4) By electronic submission: log onto
the DMS website at http://dms.dot.gov
and click on ""Help and Information” or
““Help/Info” to obtain instiuctions.

All comments received before the
close of business on the comment
closing date will be considered and will
be available for examination in the
docket at the above address before and
after that date, To the extent possible,
comments filed after the closing date
will also be considered. However, the
rulemaking action may proceed at an
time after that clate. The agencies wil
continus to file relevant material in the
docket as it becomes available after the
closing date, and it {s recommended that
interested persons continue to examine
the docket for new material.

You may review submitted comments
In person at the Docket Management

‘lity located at Room PL-401 on the

¢a lavel of the Nassif Bullding, 400
Seventh Street, SW., Washington, DC,
between 9 a.m, and 5 p.m., Monday
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through Friday. You may also review
submitted comments on the Internet by
taking the following steps:

(1) Go to the DMS web page at http://
dms.dot.gov/search/.

{2) On that poge, click on “‘search’.

(3) On the nexi page (http://dms.dot.gov/
search/) type in the four digit docket number
shown al the beginning of this notice. Click
on "search”’.

{4) On the next page, which contalns
docket summary informalion for the docket

ou selected, click on the desired comments.

ou may also download the commaents,
Although the comments are imaged
documents, instead of word processing
documents, tha “pdl’ versions of the
documenls are word searchable,

Those persons who wish to be
notified upon recelpt of their commaents
in the docket should enclose, in the
envelope with their comments, a self.
addressed stamped postcard. Upon
receiving the comments, the docket
sup?rvisor will return the postcard by
mall,

Regulatory Analyses and Notices

Executive Order 12988 (Civil Justice
Reform)

This proposed rule would not have
any preemptive or retroactive effect.
This action meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

Executive Order 12866, “'Regulatory
Planning and Review" (58 FR 51735,
October 4, 1993), Erovides for making
determinations whether a regulatory
action {s “significant’ and therefore
subject to Office of Mansgement and
Budget (OMB) review and to the
requirements of the Executive Order,

The Order defines a “'significant
regulator{y action" as one that {s likely
to result {n a rule that inay:

(1) Have an annua) effact on the sconomy
of 5100 million or more or adversely affect
in @ material way the economy, a sector of
the economy, productivity, competition, jobs,
the anvironment, ﬁ:bllc heslth or safety, or
State, local, or Tribal governments or
communities;

(2) Creale & serious inconsistency or
otherwlse interfere with an action teken or
plenned by enother agency;

(3) Materially elter the budgetary impact of
entitlements, grants, user fess, or loan
programs or the rights end obligations or
reciplents thereof; or

(4) Reise novel legal or policy issues
arising oul of legal mendales, the President’s

rorilies, or the principlas sel forth in the
xeculive Order,

The agency has considered the impact
of this rulemaking action under
Executive Order 12866 and the
Dapartment of Transportation’s
regula(orycrollcies and procedures and
determined that it is "“significant"
because it involves the withholding of
Federal-ald highway funds to any State
that has not enacted and s not enforcing
a 0.08 BAC law by FY 2004, a matter of
substantial interest to the public and to
Congress. Further, there is a possibility
that the State withholdings resultin
from this proposed rule could total %rom
$100 million to $400 million. See
NHTSA, Preliminary Regulatory
Evaluation, 0.08 Sanction Program 20,
Thus, this rulemaking could be
sconomically significant under
Executive Order 128686, /.., have an
annua] effect on the economy of $100
million or more. Accordingly, a
Erellmlnary ragulatory evaluation has

een prepared to review costs and
benefits imposed on States to enact a
0.08 BAC law, The preliminary
regulatory evaluation has been placed in
the docket for this proposed rule.

The preamble to this rulemaking
{ndicates that the adoption of 0.08 BAC
laws could save 690 lives each year.
This "“benefit" is based upon a research
study published in 1999 that measured
the effects of 0,08 BAC laws by
reviewing the fatality numbers in States
with conforming 0.08 BAC laws at the
time this study was conducted (15
States). This study concluded that 0.08
BAC laws might reduce alcohol-related
fatalities b af)proximately 8 percent,

The preliminary regulatory evaluation
uses a slightly different measure to
determine the "benefit’’ of adoption of
0.08 BAC laws. As explained in more
detail below, the ““benefit" was
determined in the preliminary
regulatory evaluation by measuring the
fatality numbers for the States that had
not enacted conforming 0.08 BAC laws
before the creation of the 0,08 sanction
program fn October 2000 (32 States),
using an estimate that 0,08 BAC laws
might reduce alcohol-related fatalities
by 7 percent, This estimate was derfved
from a recent Center for Disease Control
(CDC)-sponsored independent task force
study, which calculated 7 percent as the
medlan effectiveness percentege for 0.00
BAC laws, Using these measures, the
preliminary regulatory evaluation
concludes that 816 lives (ure belng/
could be) saved each yesr by the
adoption of 0.08 BAC laws, See
Prellininary Rogulatory Evaluation,
supra, at 1,

A, Benefits

The preliminary rugulatory evaluation
concludes that changing the level of

for microfiiming ard

acords del {vered to Modern Information Systems
National Standards Institute
ocess meets standards of the Amerfcan ety of the

ware f{lned in the regular course of busir}efsstim Tfhielmtl?arga:ha'tfox is less legible than this Notfce, ft is due

(O o /02

Signhature

)}kﬂﬁ‘i Pate

¥



Federal Register /Vol, 68, No. 25/Thursday, February 8, 2003/Proposed Rules

6097

,algohol from 0.10 to 0.08 in State per se
; s will result in fewer alcohol-related
iflc crashes and fatalities,
Specifically, the preliminary regulatory
evaluatian citas a review performed by
& CDC-sponsored independent task
force, to support the conclusion that
0.08 BAC laws may reduce alcohol-
related fatalities by 7 percent oach year.
This 7 percent reduction could annually
revent 616 fatalities, over 13,800 non-

atal injuries, and over 60,000 damaged
vehicles tnvolved in over 30,000
property-damage only {PDO) crashes.
See Preliminary Regulatory Evaluation,
supra, at 23.

B. Costs

The regulatory evaluation concludes
that the impact of 0.08 BAC laws will
depend on drinldnf drivers’ perceptions
that they are more likely to be caught
over the limit, and thereby reduce the
amount they drink before driving. To
successfully eccomplish this goal, States
will develop public information
campaigns, both at the time of
legislative debate to inform the public of
the need for the law and later during
enforcement and prosecution of the law
to help achleve compliance. Typically,
States will use unpuid medta exposure,
such as news stories and public service

1sages, however, some States will

Jlement public information
campaigns that Involve paying for
airtlme on radio and television and/or
advertising space in print media and
billboards, Both approaches would
require the time of State and local
workers, especially in the State
Highway Safety Office, to develop and
manage these public information
programs.

To mitigate costs incurred in
educating the public, States may use
Federal highway safety grant funds to
pay for the development of public
information programs and for airtime
and print advertising space. In addition,
NHTSA provides sample press release
kits to aid communities in publicizing
new programs through newspapers, TV
and radio.

Aside from advertising costs, the
preliminary regulatory evaluation,
expects that the costs for implemantin
this proposed rule will be minimal an
consist of changes that States rnake a5 a
matter of course when amending & State
law (8.g., updating driver handbooks
and forms),

C. Conclusion
The preliminary regulatory evaluation
's that It {s difficult to measure the
ots of 0.08 BAG laws. This difficulty
arises because impatred-driving laws are
often passed concurrently or within the

¢ images on t
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samo yaar. In eddition, the degree of the
law's enforcement, and especially the
publicity surrounding that enforcement,
can vary significantly and such
varlability can influence the law's
effectiveness, Nonetheless, the
preliminary regulatory evaluation
concludes that 616 lives {are being/
could be) saved each year by the
adoptton of 0.08 BAC laws,

Regulatory Flexibility Act

The Regulatory Flexihility Act (Pub.
L. 96-354, § U.5.C, 601-612) requires an
agency to review regulations to assess
their Impact on small entities unless the
agency determires that a rule is not
expected to have a significant Impact on
a substantial number of small entities.
We hereby certify that the rule proposed
In this notice of proposed rulemaking
will not have a slgnificant economic
{mpact on a rubstantial number of small
entities, As 1 sanction program, this rule
will have d(fferent consequences
depending on whether the Stutes enact
and enforce a conforming 0.08 BAC law
or whether they choose to ¢ccept the
sanction for not enacting and enforcing

a conforming law.
In States that have {mssed 0,08 BAC

laws, consumption of beer has dropped
3.5 percent on average. By contrast,
consumption of wine and spirits do not
correlate with the number of drinking
drivers in fatal crashes. Thus, if a State
passes a 0.08 law, all businesses, large
and small, that sell and serve beer are
likely to experience a small reduction in
sales. However, maost businesses sell
other products, such as food or other
beverages. Therefore, the averall impact
on those husinesses would be
significantly less than 3.6 percent. For
some businesses, such as beer
distributors (where a small business is
defined as 100 employees ar less), the
decline may afproach the 3.5 percent
range. See Preliminary Regulatory
Evaluation, supra, at 21.

States that do not ¢nact and enforce

conforming 0,08 BAC laws will lose
Federal-aid highway funds. This loss
may impact highway construction firms,
where a small business s defined as
$28.5 million in annual gross Income.
The precise number of small businesses
that may be affected cannot be
determined, since it is assumed that any
fmpact is just as likely to Impact
businesses of any stze. In addition, the
f[i:malty affects only Federal highway
nds, which make ur. on average in the
17 States affected, only 16 percent of all
State highway expenditures,
Accordingly, even if the sanction was
iraposed at the highest rate of 8 percent,
the maximum reductions {n highway
expenditures {n the relevant States

repr

would be within a range of only 0.77
percent (in Massachusetts) to 3.82
percent (in Montana). Further, most of
these businesses do not rely totally on
highway construction contracts for their
revenue. Based on these considerations,
the preliminary regulatory evaluation
finds that this action would not result
in & significant impact on the small
businesses involved. See Preliminary
Regulatory Evaluation, supra, at 21,

Paperwork Reduction Act

This action does not contain a
collection of information requirement
for purposes of the Papsrwork
Reduction Act of 1985, 44 U.S.C.
Chapter 35, as Implemented by the
Office of Management and Budget
(OMB) In 5 CFR Part 1320,

National Environmental Policy Act

The agencies have analyzed this
proposed action for the purpose of the
Nationa! Environmental Policy Act {42
U.5.C. 4321 et s8q.) and have
determined that it would not have any
significant impact on the quality of the
human environment.

The Unfunded Mandates Reform Act

‘The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531) requires
agencies to prepare a written assessment
of the costs, benefits and other effacts of
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more (adjusted annually
for inflation) in any one year. This
proposed rule does not require an
assgssment under this law. The costs to
States to enact and make effective
conforming 0.08 BAC laws v/l not
result in annual expenditures that
exceed the $100 million threshold,
Morseover, States that enact 0.08 BAC
lawzs will avotd the loss of millions of
dollars in Federal-atd highway funds.

Executive Order 13132 (Federalism)

Executive Order 13132 requires the
agencles to develop an accountable
process to ensure "“meaningful and
timely input by State and local officlals
in the development of mﬁulatory
policies that have Federalism
{mplications." “Policies that have
Federalism implications” {s defined in
the Executive Order to include
regulations that havo “substanttal direct
effacts on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibillties among the
various levels of government.”

Under Executive Ordor 13132, the
agency may not tssue a regulation with
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~~Egderallsm {mplications, that imposes

stantial direct compliance costs, and

1t is not required by statute, unless
the Federal government ﬁrovldes the
funds necessary to pay the direct
comrllance costs Incurred by State and
local governments, the agency consults
with State and local governments, or the
agency consults with State and local
officlals early in the process of

developinft e proposed regulation, The
5

agencles also may not issue a regulation
with Federalism implications that
preempts State law unless the agency
consults with State and local officials
early in the process of developing the

proposed regulation.
Woe have analyzed this proposed rule

in accordance with the principles and
criterla set forth in Executive Order
13132 and have determined that this
roposal may have Federal
mplications. We {ntend to consult with
State and local officials about this
proposal, and we will include a
Federalism summary {mpact statement
in the preamble to the flnal rule.
NHTSA seeks comments on the
federalism impact of this proposal.

Executive Order 13175 (Consultation
and Coordination with Indian Tribal
Governments)

'he agencies have analyzed this

Jposed rule under Executive Order
13176, and belfeve that the proposed
action would not have a substantial
direct effect on one or more Indian
tribes; would not impose substantial
direct compliance costs on Indian tribal
governments; and would not preempt
tribal law. Therefore, a tribal summary
impact statement {s not requfred.

Regulation Identlfication Number

A regulation {dentification number
(RIN) is assigned to each lato
section listed {n the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross-reference this section with
the Unified Agenda.

List of Subjects in 23 CFR Part 1226

Alcohol and alcoholic beverages,

Transportation, Highway safety,
In consideration of the foregoing, the

agenciles propose to revise 23 CFR part
1225 as follows:

PART 12256—O0PERATION OF MOTOR
VEHICLES BY {NTOXICATED
ISONS

1226.1 Scope.
1226.2 Purpose.

1226,3 Definitions

1226.4 Adoplion of 0.08 BAC per se law.

1225.5 Genersl requirements for incenlive
granl program.

1226.6 Award procedures for {ncentive
grant program.

1225.7 Certification requirements for
sanction program.

1226.8 Funds withheld from
apportionment.

1225.9 Parlod of availability of withheld

funds,

1225.10 Apportionment of withheld funds
afler compliance,

1226.11 Notificalion of compliance,

1226.12 Procedures affecting stales in
noncompliance.

Appendix A To Part 1225—Effects of the
0.08 BAC Sanction Program on Non-
Complying States

Authority: 23 U.S.C. 183; sec. 351, Pub, L,

108-346—Appendix, 114 Stat, 1356A-34, 35;
delegation of authority et 48 CFR 1.48 and
1.50.

§1225.1 Scope.

This part prescribes the requirements
necessary to implement 23 U.S.C. 163,
which encourages States to enact and
enforce 0.08 BAC per se laws through
the use of incentive grants and section
361 of Public Law 106-346—Appendix,
which requires the withholding of
Federal-aid highway funds from any
State that has not enacted and is not
enforcing a 0.08 BAC per se law as
described in 23 U.S.C. 163,

§1226.2 Purpose.

The purpose of this part is to specify
the steps that States must take to qualify
for incentive grant funds in accordance
with 23 U.8.C. 163; and the steps that
States must take to avoid the
withholding of funds as required by
Section 351 of Public Law 106-346—
Appendix,

§1225.3 Definitions,

As used fn this part:

(a) Alcohol concentration means
either grams of alcohol per 100
milliliters of blood or grams of alcehol

per 210 liters of breath,
(b) ALR means either administrative

license revocation or adminlstrative
license suspension.
(c) BAC means either blood or breath

alcohol concentration,
{d) BAC per se law means a law that

makes it an offense, in and of ftself, to
operate a motor vehicle with an alcohol
concentration at or above a specified

lovel.
(e) Citations to State law means

citations to all sections of the State's law
relled on to demonstrate compliance
with 23 U.S.C. 183, including all
applicable definitions and provisions of
the State's criminal code and, if the
State has an ALR law, all apﬁllcable
provisions of the State's ALR law,

(1) Has enacted and is enforcing
means the State's law is in effect and the
State has begun 1o implement the law,

(8) Operating a motor vehicle means
driving or belng in actual physical
control of a molor vehicls.

(h) Standard driving while intoxicated
offense means the non-BAC per se¢
driving while Intoxicated offense {n the
State.

(1) State means any one of the fifty
States, the District of Columbia, or
Puerto Rico.

§1226.4 Adoption of 0,08 BAC per se law.

In order to avoid the withholding of
funds as specified in §1225.8 of this
part, and to qualify for an {ncentive
grant under § 12255 of this part, a State
must demonstrate that it has enacted
and is enforcing a law that provides that
any person with a blood alcohol
concentration (BAC) of 0.08 percent or
greater while operating a motor vehicle
in the State shall be deemed to have
committed a per se offense of driving
while Intoxicated or an equivalent per
se offense, The law must:

(a) Apply to all persons;

(b) Set'a BAC of not higher than 0.08
percent as the legal limit;

(c) Make operating a motor vehicle by
an individual at or above the legal limit
a per se offense;

(d) Provide for primary enforcement;

(e} Apply the 0.08 BAC legal limit to
the State’s criminal code and, if the
State has an administrative license
suspension or revocation (ALR) law, to
its ALR law; and

(f) Be deemed to be or be equivalent
to the standard driving while
intoxicated offense in the Stats,

§1225.5 General requirements for
incentive grant program.

(a) Certification requirements.

(1) To qualify for a first-year grant
under 23 U.S.C. 163, a State must
submit a certification by an appropriate
State official, that the State has enacted
end is enforcing a 0.08 BAC per se law
that conforms to 23 U.8.C. 163 and
§1225.4 of this part and that the funds
will he used for eligible projects and
programs.

(1} If the State's 0,08 BAC per se law
is currently in effect and {s being
enforced, the certification shall be
worded as follows:

(Name of cartifylng official), (position

title), of the (State or Commonwealth) of
. do hereby ceriify that the (State

or Commonwealth)of .~ has enacted
snd is enforcing s 0,08 BAC per se law that
conforms 10 23 U.S.C, 182 and 23 CFR
1226.1, (cltatlons to Stele law), and that Lhe
funds received by the (Stato or
Commonwesith)of ___ under 23
U.5.C. 183 will be used for projects sligible
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nr assistance under title 23 of the United
s Code, which {nclude highway
Aruction as woll as highway safety
pevfecis and programs.

(1) If the State's 0.08 BAC per se law
is not currently in effact, but will
become effective and be enforcad before
the end of the current fiscal year, the
certification shall be worded as follows:

{Name of certifying officlal), (position

title), of the (State or Commonwealth) of
» do hereby certify that the (Stele

or Commonwealth) of __ has enacted
a 0.98 BAC per se law thsi conforms ta 23
(.5.C. 163 and 23 CFR 12264, {citations to
State law), and will become effective and be
enforced as of {effective dets of the law), and
thet the funds received by the (State or
Commonweslth) of under 23
U.S.C, 163 will be used for projects eligible
for assistance under title 23 of the United
States Code, which include highway
construction as well as highway safety
projects and programs,

(2) To qualify for a subsequent-year
grant under 23 U.S.C. 183, a State must
submit a certification by un appropriate
State officfal.

(1) If the State’s 0.08 BAC per se law
has not changed since the State last
qualified for grant funds under this
program, the certification shall be
worded as follows:

“ame of certifying official), (position
» of the (State or Commonweslth) of
» do hereby cerlify that the (State

or Commonwealth) of bas not
changed and is enforcing a 0,08 BAC per so
law, which conforms to 23 U.S.C, 163 and 23
CFR 1225.4, and that the funds received by
the (State or Commonwaalth) of
under 23 U.S.C, 163 will be used for projects
eligible for assistance under title 23 of the
United States Code, which include highway
construction as well as highway safety
projects and programs.

(#) If the State’s 0.08 BAC per se law
has changed since the State last
qualified for grant funds under this
program, the certification shall be
worded as follows:

{Nasme of cerlifying official), (position
title), of the (State or Commonwealth) of

__, do hereby certify that the (State
or Commonwealth) of _ has
smended and is enforcing a 0.08 BAG per s
law that conforms to 23 U.S.C. 163 and 23
CFR 12254, (citations to State law), and that
éh: funds rec]etll:v)edfby the (Stele ord 2

mmonwealth) o , under
U.S.C. 183 will be used for projects eligible
for assistance under litle 23 of the United
States Code, which include highway
construction as well as highway safety
projects and programs.

(3) An original and four copies of the

‘fication shal! be submitted to the

opriate NHTSA Reglonal
Administrator. Each Regional
Administrator will forward the

phic {mages

ra
The miaro8foi ine

on this

ceriiflcations it recelves to appropriate
NHTSA and FHWA officas,

(4) Each State that submits a
certification will be informed by the
agencies whether or not it qualifies for
funds.

(5) To qualify for grant funds in a
fiscal year, cortifications must be
recetved by the agencies not later than
July 15 of that fiscal year.

({) Limitation on grants. A State may
racelve gran! funds, subject to the
following limitations:

{1} The amount of a grant apportioned
to a State under § 1225.4 of this part
shall be determined by multiplying:

(i) The aniount authorized to carry out
section 163 of 23 U.S.C. for the fiscal
year; by

(1) The ratio thet the smount of funds
apportioned to each such State under
section 402 for such fiscal year bears to
the total amount of funds apportioned to
all such States under section 402 for
such fiscal year,

{2) A State may obligate grant funds
apportioned under this purt for any
project eligible for assistance under title
23 of the United States Code,

{3) The Federal share of the cost of a
project funded with grant funds
awarded under this part shall be 100
percent,

§1225.6 Award procedures for incentive
grant program,

(a) In each Federal fiscal year, grant
funds will be apportioned to eligible
States upon submission and approval of
the documentation reguired bfl
§ 1225.5(a) and subject to the limitations
in §1225.5(b). The obligation authority
associated with these funds are subject
to the limitation on obligation pursuent
to section 1102 of the Transportation
Eq)uity Act for the 21st Century (TEA-
21),

(b) As soon es practicable after the
apportionment in a fiscal year, but in no
event later than September 30 of the
fiscal year, the Governor's
Representative for Highway Safety and
the Secretary of the State's Department
of Transportation for each State that
recelves an apportionment shall jointly
identify, in writing to the appropriate
NHTSA Regional Administrator and
FHWA Division Administrator, the
amounts of the State’s apportionment
that will be obligated to highway safety

rogram areas and to Federal-ald
ﬁighwey projects.

§1225.7 Certlification requirements for
sanction program,

(a) Baginning with FY 2004, to avoid
the withholding of funds, each State
shall certify to the Secretary of
Transportation, before the iast day of the

ve in less

previous fiscal year, that It meets all of
the requirements of 23 U.S.C. 163 and
this part.

{b) The certification shall contain a
statement from an appropriate State
officlal that the State has enacted and s
enforcing & 0.08 BAC per se law that
conforms to 23 U.S.C, 163 and 23 CFR
part 1225, The certifying statement
should be worded as follows:

1, (name of certifying official}, (position
title), of the {State or Commonwealth) of
. do hereby certify that the {State
or Commonwealth) of » has
enacled and is enfarcing a 0.08 BAC per so
law thal conforms to the requiraments of 23
U.S.C. 163 and 23 CFR 1225, (cilations to
State law),

{c) An original and four copies of the
certification shall be submitted to the
appropriate NHTSA Reglonal
Administrator, Each Regional
Administrator will forward the
certifications it receives to appropriate
NHTSA and FHWA offices,

(d) Once a State has been determined
to be in compliance with the
requirements of 23 U.S,C, 163 and this
part, it is not required to submit
additional certifications, except thet the
State shall promptly submit an
amendment or supplement {o its
certification provided under paragraphs
(a) and (b) of this section if the State's
0.08 BAC per se law changes.

(eg FY 2003 Certifications.

{1) Any State that submits a
certification of compliance in
conformance with the requirements of
23 U.S.C, 183 on or before july 15, 2003,
will qualify for an incentive grant in FY
2003 and will avoid the withholding of
funds in FY 2004, All certifications
submitted in conformance with the
incentive grant program will meet the
certification requirements of the
sanction program. No further
certification is necessary from these
States.

(2) Any State that submits a
certification of compliance in
conformance with the requirements of
23 U.5.C. 183 between July 186, 2003 and
September 30, 2003, will not qualify for
an incenttve grant {n FY 2003, but will
meet the certification requirements of
the senction program, thereby avotding
the withhelding of funds in FY 2004. No
further cortification {s necessary from
these States.

$1225.8 Funds withhetd trom
apportionment,

(a) Beginning in fiscal year 2004, the
Secretary shall withhold two percent of
the amount required to be apportioned
for Federal-aid highweys to any State
under each of paragraphs (1), (3), and (4)
of section 104&) of title 23, Unlted

n {nformation

‘ d to Mode
of vecords del ivere ode!
A accurateﬂ::p;\ogt:g;l:&::‘c process meets gtandard

ge of businesss " ifimed (mage abo

Legible than this Notice, {

ot

or microfiimin

gystems f
qual bty of the

at{onal
the Amerfcan e dus to ¢



s

6100

Federal Register/Vol. 68, No. 25/Thursday, February 6, 2003 /Proposed Rules

~4qtes Code, If a State has not enacted
is not enforcing a law that meets the

;uirements of 23 U.5.C. 163 and
§1225.4 of this part,

(b) In ﬂscal!ear 2006, the Secretary
shall withhold four percent of the
amount raguired to be apportloned for
Federal-aid highways to any State under
each of paragraphs (1), (3), and (4) of
section 104(b) of title 23, United States
Code, if a State has not enacted and is
not enforcing a law that meets the
requirements of 23 U.S.C. 163 and
§1226.4 of this part.

{c} In fiscaldvear 2006, the Sccretary
shall withhold six percent of the
amount required to be apportioned for
Federal-ald highways to any State under
each of paragraphs (1), (3), and (4} of
section 104(b) of title 23, United States
Code, if a State has not enacted and is
not enforcing a law that meets the
requirements of 23 U.S.C. 163 and
§12265.4 of this part,

(d) In fiscal year 2007, and in each
fiscal year thereafter, the Secretary shall
withhold eight percent of the amount

uired to ge apportioned for Federal-
ald highways to any State under each of
paragraphs (1), (3), and (4) of section
104(b) of title 23, Unitod States Code, if
a State has not enacted and is not
“““‘orcing a law that meets the

iirements of 23 U.S.C, 163 and
¥ 1225.4 of this part,

§1226.9 Period of avallablility of withheid
funds,

If a State meets the requirements of 23
U.S.C. 163 and §1225.4 of this part
within four years from the date that a
State's apportionment is reduced under
§1225,8, the apportionment for such
State shall be increased by an amount
equal to the reduction, as illustrated by
appendix A of this part,

51225.10 Apportionment of withhaid
funds after compliance.

If a State has not met the requirements
of 23 U.5.C. 163 and § 1225.4 of this
part by October 1, 2007, the funds
withheld under § 1225.8 shall begin to
lapse and will no longer be available for
apportionment to the State, in
accordance with appendix A of this
part,

§1225.11 Notification of compliance,

(a) Beginning with FY 2004, NHTSA
and FHWA will notify States of their
compliance or noncompliance with the
statutory and regulatory requirements of
23 U.8.C, 163 and this part, based on a
rview of certifications received. States

be required to submit their
fications on or before September 30,
to avoid the withholding of funds in a
fiscal year,

The micrographic ima

ges on this film are accurate re

(b) This notification of compliance
will take place through FHWA's normal
certlfication of apportionments process.
If the agencies do not receive a
certification from a State or if the
certification does not conform to the
requirements of 23 U.S.C. 163 and this
part, the agencies will make an initial
determination that the State 5 1ot in
compliance,

§1226.12 Procedures affecting states in
noncempliance,

(a) Each fiscal year, beginning with
FY 2004, based on a preliminary review
of certifications recelved, States that are
determined to be in noncompliance
with 23 U.S.C. 163 and this part, will be
advised of the amount of funds expected
to be withheld through FHWA's
advance notice of apportionments,
normally not later tﬁan ninety days
prior to final apportionment,

(b) If NHTSA and FHWA determine
that any State is not in compliance with
23 U.S.C. 163 and this part, based on the
egencies’ preliminary review, the State
may, within 30 days of its recelpt of the
advance notice of apportionments,
submit documentation showing why ft
is in compliance. Documentation shell
be submitted through NHTSA's
Regioneal Administrators, who will refer
the requests to appropriate NHTSA and
FHWA offices for review,

(c) Each fiscal year, each State
determfned not to be in compliance
with 23 U.S.C. 163 and this part, based
on NHTSA's and FHWA's final
determination, will receive notice of the
funds being withheld under § 1226.8
from apportionment, as part of the
certification of apportionments required
under 23 U.S.C. 104(e), which normally
ocours on October 1 of each fiscal year.

Appendix A to Part 1225—Effects of the
0.08 BAC Sanction Program on Non-
Complying States

EFFECTS OF THE 0.08 BAC SANCTION

PROGRAM ON  NON-COMPLYING

STATES

Fiscal | Withhold Lapse

ysar {parcent) (percent)
2004 eriane 2
2006 ... 4
2006 LIRT1} 6
m? LIEIREY ] 8
2008 ..., 8 | 2% withheld in FY04.
2008 ... 8 | 4% withheld In FY0S,
2010 i 8 | 6% withheld in FY08.
2018 8 | 8% withheld in FY07.
2012 8 | 8% withheld in FY08.
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lssued on: January 31, 2003,
Mary E. Poters,

Administrator, Federal Highway
Administration.

Jeffrey W. Runge,

Administrator, National Highway Traffic
Safety Administration,

{FR Doc. 03-2790 Filed 2-6-03; 8:45 am)
BILUNG CODE 4910-59-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD05-02-068])
RIN 2115-AE47

Drawbridge Operation Regulations;
Raccoon Creek, NJ

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking,

SUMMARY: The Coast Guard proposes to
change the regulations that govern the
operation of the Consolidated Rail
Corporation (CONRAIL) Raflroad Bridge
across Raccoon Creek at mile 2.0, in
Bridgeport, New jersey. The proposed
rule would increase openings and
eliminate the need for a bridge tender by
allowing the bridge to be operated by a
train crewmember. This change will
provide for the reasonable needs of
navigation,

DATES: Comments and related material
must reach the Coast Guard on or before
April 7, 2003,

ADDRESSES: You may mail comments
and related material to Commander
(Aowb), Fifth Coast Guard District,
Federal Building, 4th Floor, 431
Crawford Street, Portsmouth, Virginia
23704-5004, or they may be han
delivered to the same address between
8 a.m, and 4 p.m., Monday through
Friday, except Federal Holidays. The
telephone number is (767) 398-68222.
The Commander (Aowb), Fifth Coast
Guard District maintains the public
docket for this rulemaking. Comments
and material recelved from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at the above address.

FOR FURTHER INFORMATION CONTACT: Ann
B. Deaton, Bridge Administrator, Fifth
Coast Guard District, at (767) 398-6222,

SUPPLEMENTARY INFORMATION!

Request for Comments

We encourage you to participate in
this rulemaking by submitting
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B HOUSE TRANSPORTATION COMMITTEE
- Representative Robin Weisz, Chairman
February 7, 2003

Corey Schlinger, Drug Court Supervisor
Parole Officer Hi
Department of Corrections and Rehabilitation
Field Services Division
Presenting Testimony Re: HB1439

On behalf of the Division of Fleld Services of the Department of Corrections and
Rehabilitation and representing the interests of the North Dakota Drug Court in
Bismarck | am testifying in opposition of HB 1439.

I wish have this committee recogniza the passing of HB 1191, which removes the
sunset clause in NDCC 39-08-01 and preserves the language regarding the
North Dakota Drug Court intended in HB 1191.

—~ The Division of Field Services of the Department of Corrections and
, Rehabilitation recognizes a substantial impact by the passing of HB 1439
regarding the increased penalties. Class B misdemeanors would be moved into
the Jurisdiction of the District Courts and are authorized by law to be ordered to
probation under the Department of Corrections and Rehabliitation. Additionally,
Class A misdemeanors would be moved to a Class C felony and must be

ordered by law to the Department of Corrections and Rehabilitation.

The passing of HB {439 would create a significant fiscal impact on the State of
North Dakota and the Department of Correstions and Rehabilitation. The
Division of Field Services would anticipate requiring at least 2 additional
Probation Officers as a result of HB 1439.
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TESTIMONY OF JANET DEMARAIS SEAWORTH
EXECUTIVE DIRECTOR
NORTH DAKOTA BEER WHOLESALERS ASSOCIATION

HB 1439
House Transportation Committee

Mr., Chairman, members of the committee, my name is Janet Seaworth. I’m the Executive Director
of the North Dakota Beer Wholesalers Association.

Wo appear today in opposition to HB 1439 as it is currently drafted. We do have concerns
regarding the increased penalties for low BAC first time offenders. We have appeared before this
committee previously in opposition to .08, Our position has not changed. The drunk driving
problem does not lie with the low BAC driver. The problem lies with the high BAC, repeat
offender. We support efforts that focus on that driver. But HB 1439 as it is written, does not do
that.

In fact, the bill imposes significantly more punitive sanctions for driving at .08 than are now
provided for violation at .10. That is going to do nothing to engender public support and respect
for the law,

In 2000, the National Traffic Safety Board recommended that states focus on the high BAC repeat
offender. To that end, the board :eccommended, among other things, vehicle sanctions such as
impoundment, forfeiture and ignition interlocks be employed for high BAC first offenders and
repeat offenders. Yet HB 1439 would allow ignition interfock for first time offenders regardless of
the BAC level and would impose a 365 day suspension for a first offense.

To the extent HB 1439 imposes significantly tougher sarctions on low BAC first time offenders,
the bill does not comport with NTSB recommendations that states focus on the high BAC repeat
offender. To the extent the bill can be amended to better focus on the real problem, we would
reconsider our opposition to the bill as it is currently veritten,

Thank you.

For more Information, contact the North Dakota Beer Wholesalers Association, P.O. Box 7401,
Bismarck, ND 58507, (701)258-8098,
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iy ‘ T8t Offense
oints BAC Crime Evaluatlon L
| cense Su
r,f'\ 2 .08 - .10 Infraction Yes Nonaepenslon MIniaugg e
- A1-.169 Class B Misdemeanor Yes 81 days $260
- A8+ Class A Misdemeanor Yes 180 days $600
2nd Offense
BAC
- .08 -.169 Class B Mlsdemeanor Yes 1
- .18 + Class A Misdemeanor Yes 2 yyeeaarg s:sggo
3rd and Subsequent Offenses
BBAC
- .08 - ,1569 Class A Misdemeanar Yes
. 18 + Class C Felony Yes : Years :;'ggg
41h Offense
BAC
- .08 + - - - $2,000
SurrentLaw
AdmInistrative
081/360+ Offense Crime Evaluation License Suspension | Minimum Flne
. 1st Class B Misdemeanor Yes 91 days $250
0.10 + 2nd within § years Class B Misdemeanor Yes 1 year $500
010 + 3rd within 6 years Class A Misdemeanor Yes 2 years $1,000
0.10 + 4th within 7 years Class A Misdemeanor - - 1'000
0.10 + 5th within 7 years Class C Felony - - :1 '000
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Date: 03/12/2003 03:06 pm -0300 (Wednesday)
From: Tyler Bolden

To: Marti Miller

Subject: Re: Fwd: ND legislation - Complete

** High Priority **

Marti -
Here is a preliminary draft of our review for ND. Part of my first e-mail was cut off. The

official review will follow later this week.

---------------------------------------------------------------

I have reviewed both bills from the State of North Dakota. HB 1439 is not compliant with all the
requirements of Section 163. Most notably, HB 1439 retains the 0.10 limit in the ALR
provisions and distinguishes the penalties for offenders with a BAC of .08-.10, .11-.15 and .16
and higher. Specifically, the fines associated with the proposed .08 offense are reduced and the
driver's license suspension provisions may be waived for offenders with a BAC between .08-.10.

I have also reviewed HB 1161. This bill is compliant with the Section 163 requirements. It
retains the same penalties previously associated with the .10 offense, but lowers the legal limit to

.08.

Accordingly, this office concludes that HB 1439, if enacted without change, would not allow
North [Jakota to meet the requirements of Section 163. However, HB 1161, if enacted without
change, would enable North Dakota to comply with the requirements of Section 163 and the

agency's implementing regulaticns.
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G TESTIMONY OF DEB JEVNE
SPOKESPERSON FOR MADD CASS COUNTY
SENATE TRANSPORTATION COMMITTEE
FRIDAY, MARCH 14, 2003

FOR THE RECORD, MY NAME IS DEB JEVNE, AND I AM THE
SPOKESPERSON FOR MOTHERS AGAINST DRUNK DRIVING CASS
COUNTY AND ALSO A MEMBER OF THE RED RIVER VALLEY SAFE

COMMUNITIES COALITION, BUT MORE IMPORTANTLY I AM HERE

BECAUSE I AM A VICTIM OF DRUNK DRIVING.

I AM HERE TODAY TO TESTIFY IN OPPOSITION OF HOUSE BILL 1439
AS WE DO NOT FEEL THAT THIS MEETS THE SIX REQUIREMENTS SET

FORTH BY THE FEDERAL GOVERNMENT FOR .08 PASSAGE. THE

Pk

® REQUIREMENTS ARE AS FOLLOWS:
e IT MUST APPLY TO ALL DRIVERS
¢ IT MUST SET A BAC LEVEL OF NO MORE THAN .08

o IT MUST ESTABLISH DRIVING AT .08 BAC AS AN ILLEGAL PER SE
OFFENSE

¢ IT MUST PROVIDE FOR PRIMARY ENFORCEMENT OF THE LAW

e 1T MUST APPLY TO THE CRIMINAL CODE AND, IN STATES WITH

ADMINISTRATIVE
LICENSE REVOCATION (ALR) LAWS, TO THE ALR LAW AS WELL

o ITMUST BE DEEMED TO BE EQUIVALENT TO THE STATE’S

STANDARD
“DRIVING WHILE INTOXICATED” OFFENSE.
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S WE DO FEEL THAT THE PORTION OF THF) BILL REGARDING THE
HIGHER BAC. OFFENDERS IS VERY GOOD HOWEVER WFI. CAN NOT
SUPPORT THE BILL THE WAY IT IS CURRENTLY WRITTEN,
THANK YOU FOR YOU TIME.
wii’ﬁ-t?-;@j
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