MICROFILM DIVIDER

OMB/RECORDS MANAGEMENT DIVISION
SFN 2053 (2/85) SM

ROLL NUMBER

DESCRIPTION

the micrographic fmages on this film are accurate reproductions of records delivered to Modern Information Systems for microffiming and
were filmed in the regutar course of business. The photographic process meets standards of the American Nat{onal Standards Institute
(ANS1) for archival microfitm. NOTICE: 1f the filmed image above is less Legible than this Kotice, it {8 due to the quality of the

document being f1lmed,
- %/%sdﬂ X 0)}//(?%( (0o (65

Operator’d Signature




2003 HOUSE HUMAN SERVICES

HB 1458

The micrographic images on this film sre accurate reproductions of records delivered to Modern Information Systems for microfiimirg and
were #ilmed in tha regular course of business. Tha photographic pracess meets standards of the Amerfcan Natfonal Standards Inst{tute
(ANSE) for archival microfilm.  NOYICE: 1f the filmed image above is less Legible than this Notfce, it {s due to the quality of the

document being f1lmed,
o %1/ ada K (Jf//(m( (O e (62

Operator’d Signature Date



| e
-

1

L ',;ey‘.ei

2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB1458
House Human Services Committee
Q Conference Committee

Hearing Date 2-12-03

Tape Number Side A Side B Meter #
1 XX XX Entire tape

2 XX 0.0--9.5

2 26.0--31.7

XX X
Committee Clerk Signature \7%';9/] QLQ CAM A

Minutes:Rep. Devlin: Opened hearing on HB1458.

Rep. Dosch, Dist. 32: In support. (SEE ATTACHED TESTIMONY)

Rep. Sandvig: Are ther: any instances you can sight where this has been a problem in ND?
Rep. Dosch: ND has been lucky due to previous work in tort reform. ND has not been effected
like other parts of the country. This bill takes additional proactive approaches to certain areas.
Rep. Sandvig: Is it fair to compare ND with California?

Rep. Dosch: I believe it is. We know that CA is a very liberal state. They had to deal with these

issues years ago as a result of the nature of CA. Their reforms have been time tested and used as

models,

Rep. Potter: 6.8 If we start telling businesses what they can charge, like lawyers, then do we tell

doctors. I am concerned with this.
Rep. Dosch: That has been one of the problems in the medical malpractice end of it; the

litigation costs. The big huge awards are a problem. Sometimes the lawyers receive as much as
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House Human Services Committee
Bill/Resolution Number HB 1458
Headring Date 2-12-03

the injured person, Higher litigation costs trickles down to all of us. If you want meaningful
reform, you have to look at the whole package. This model works in CA.

Rep. Weisz: 9.0 You make the point that $136,000 is unreasonable fee for a $500,000 claim. If
they tried 6 cases and loss 5 and win 1 case, then is $136,000 unreasonable for a $6M settlement?
Rep. Dosch: This is not new. I figure they have many more cases out there then we do.

Bruce Levi, ND Medical Assoc.:10.1--20 In support (SEE TESTIMONY & AMENDMENT)
Rep. Amerman: On pg. 4, section 3, how does the court project life expectancy of the plaintiff?
Bruce: The court is given the discretion as to how periodic payments work and issues with
projected value, The court would resolve the issue as to placing total value of payments.

Rep. Amerman: Your amendment under section 2, was this put in to cover all civil cases?
Bruce: Section 2 in the amendment is existing now. The amendment would require that in all
cases where the future damages are in excess of $50,000, the court is required to set up periodic
payments,

Shelly Peterson, ND Long Term Care Assoc.: In support. We have been working with the
Health Care Assoc. And the Medical Assoc. On this issue, We feel this bill would assure a fair
and balanced market in ND. One for the consumer and one for the attorneys and one for citizens
of ND. We have not seen a lot of litigation in the area of long term care. Nationally, it is
exploding, We have seem a great increase in our general liability insurance premiums, In 2002 in
ND, we had any where from 0% increase to over 472% increase. Today, our average per bed cost
is $300 per bed. Nationally, is $2360 per bed. Last year we had a 90% increase in general liability

insurance. In ND, the Medicaid government controls 96% of a facility's rate, The federal
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House Human Services Committee
Bill/Resolution Number HB 1458
Hearing Date 2-12-03

Medicate controls the other 4%. We see this legislation as positive. We are seeing that attorneys
are getting 47% or of money settlement, so not much is left for the plaintiff.

Rep. Neimeier: 41.4 Ifthis is rare in ND, then why are your rates so high?

Shelly: That is what is going on in other states. The southern states have had huge claims. We
had one major carrier pull out of ND,

Rep. Maragos Dist. 3: 43.6 oppose bill. I will leave this letter for you and read it into testimony
from Richard McGee I Minot, ND (SEE ATTACHED TESTIMONY)

Dan Ulmer, BC/BS: opposed to bill, (SEE WRITTEN TESTIMONY)

Christine Hogan, Ex. Dtr, State Bar Assoc,: opposed bill (SEE WRITTEN TESTIMONY)
End of side A, Tape 1

Side B: John Olson, ND Trial Lawyers Assoc.: oppose bill (SEE TESTIMONY) This bill
will not handle the malpractice insurance premiums crisis in the US. There is enormous
investment by lawyers in malpractice cases. Too many hours. Only a few in ND will handle it.
Rep. Porter: 9.8. Can you run through how the client-attorney relationship is from day one?.
What is the fair and reasonable cut, etc?

John Olson: That’s a good question. It is common that the standard fee is 1/3 recovery in all
cases, Some may raise the % if they go to trial. In medical malpractice cases, the cases are so
complex and expensive. Thus, the fees are higher, I don’t see any great offense in the contracts
from ND lawyers and injured clients. The fees are discussed upfront right away to client. They
are written down, The client takes the contract and review for a time so he/she is clear about fees.
Rep. Wieland: I did not know that ND law discourages frivolous medical malpractice taw suits

and that it requires a plaintiff to obtain a medical expert.
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House Human Services Committee
Bill/Resolution Number HB 1458
Hearing Date 2-12-03

John: That’s right. There are experts out there in all area, not just medical malpractice. There is
little success in these cases unless you get a medical expert who is believable, credible, and will
be able to convince a ND jury or judge to win malpractice.

Rep. Neimeier: 18.1 Besides the insurance company and lawyer, who else can lay claim to the
award?

John: May be a health insurance carrier, lean holder, other litigants.

Alvin Boucher, Atny, Grand Forks: 19.2 opposed to bil(SEE WRITTEN TESTIMONY) I
work with medical malpractice cases. This is what I do every day.

End of tape 1, side B This bill would put health care providers above others in the law. This is
wrong and is not American justice. Do not pass this legislation Thank you..

(10 minute recess)

Paula Grosinger: ND Trial Lawyers Assoc.: oppose bill, Generally, ND has a good appeal to
doctors coming in to ND. They are not afraid to practice here. (SEE WRITTEN TESTIMONY)
I don’t think there is a correlation between torte and malpractice premiums. It was brought up
that CA has had success in keeping premiums low because of torte reform they passed in the
1980°s. CA premiums still continued to rise until they passed Citizens Proposition 103. This was
a mandated moratorium on increases in malpractice premiums. Nothing to do with torte reform
legislation.

Vice-Chair Devlin: 9.5 Any further testimony. Seeing none, HB 1458 is closed.

(later today) Chair Price: Take out HB1458,

Rep. Porter: ND is ahead in the Torte reform game. I move a DO NOT PASS.

Rep. Potter: I second. VOTE: 13 YES, 0 NO, 0 AB. Rep. Pollert will carry.
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TESTIMONY
HB 1458
Human Services
February 12, 2003

Chairwomen Price, members of the Human Services Committee, for the
record my name is Mark Dosch Representative from District 32 south

Bismarck,

I come before you to day to talk on the topic of medical professional liability
reform. We all know the topic as it has become an issue that is being talked
about across America. It is an issue that is effecting virtually every
American, every family, every community. From the east cost to the west,
from the middle class, to the poor, from the young to the very old. It is an
issue that was once considered a “doctor or hospital” concern, is now an
epidemic that is effecting us all.

Medical malpractice insurance rates have soared, causing major insurers to
either drop coverage or raise premiums to astronomical levels, Doctors are
being forced to abandon patients and practices, particularly in high-Risk
specialties such as emergency medicine and OB/GYNs. Low-income
peighborhoods and rural areas are particularly hard hit. The US Department
of Health and Human Services concluded in a July report that awards in
malpractice cases have risen 76% in the past few years.

So where does North Dakota stand? Together with our Legislative Council,
we reviewed the California law entitled Medical Injury Compensation
Reform Act, which was enacted many years ago to address their insurance
crisis, It is time tested legislation and has been used as 2 model across the
country. What you see before you in HB 1458 is a portion of that law,
Although not in it’s entirety, as ND has already addressed part of “tort
reform” in previous legislative sessions, we owe much to our former colleges
for their courage and foresight to address this issue, For it is their work that
heiped ND avert the “crisis” situation other states are now facing,

What is contained in HB 1458 is a few more steps in the reform process. AsI
meantioned in the beginning you will hear some opposition to this bill, No
doubt from the trial lawyers who don’t like the sliding fee schedule. I can
understand why. According to my calculations, suppose a settlement of
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$500,000, they would receive only a mere $136,500.00. You will also hear
from others, but I ask of you committee members only one thing, and that s
to keep focused on the legislation before you, and the goal we are trying to
achieve. Remember this legisiation is time tested and does, and has worked
for many years in California. Please remember this when the opponents start
telling you just how bad this bill is.

Will these steps help curb the substantial increases in insurance rates one
can’t say for certaln, but we believe it will help. We must do something, or
face the same demise as many other states. Raising rates will result in many
more people being unable to afford insurance, adding to the list of uninsured.
Our state workers face the prospect of a $17 million premium increase erase
their hopes for a raise, watching this money go to the insurance companies
rather in to their own pockets. What will become of our small communities
as they can no longer pay enough for a doctor to make a living and pay his
medical malpractice insurance.

We all want those who are infured to receive just compensation. However
Americans spend more per person on the costs of litigation that any other
country in the world. This environment has caused doctors who fear getting
sued to practice “defensive medicine,” prescribing costly medical treatments
for the sole purpose of avoiding litigation, thus raising costs of insurance even
more. This hurts net only the insurance companies, but us as consumers, gs ¢
remi and
some day perhaps even with our life as the availability of doctors becomes a

great concern,

Madam Chair, and members of the Human Services committee, please join
with me, and our past courageous legislators in taking the next step in Tort
reform. It’s the right thing to do for ALL North Dakotans. Please support

this bill with a DO PASS recommendation.

This concludes my testimony, I would be happy to answer any questions.

Thank you.
Rep. Mark Dosch
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Testimony in Sup
port of HB 1458
North Dakota Medical Association
House Human Services Committee
February 12, 2003

Chair Price and Members of the H

Dakota . ers ouse Human Services Committee, I’ i

Del edryiedmal Association. NDMA is the professional or aniza': m Bruce Levi of the North
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Since 2000, the Medical Association has been closely monitoring professional liability insurance
trends, including working closcly with the Insurance Department in an effort to stay ahead of the
crisis that has emerged in many states. It is expected that hospitals will experience the largest
liability insurance increases in 2003 [Medical Liability Monitor 1/10/03]. Qur state insurance
commissioner Jim Poolman has also formed a medical liability insurance task force which will
bring together experts to stay ahead of these issues in our state.

The third component of the problem is access to health care, which has become one of the most
significant concerns nationwide, as the lack of availability and affordability of malpractice
insurance has impacted access to health care in many areas of the country. The situations in New
Jersey, West Virginia, Nevada, Mississippi, and Pennsylvania are well known. If there's
interest, I have an American Medical Association compilation of access issue nationally,
including places where obstetricians have stopped delivering babies, where physicians have
simply had to leave the state, and where physicians are refusing some high-risk procedures

because of skyrocketing premiums.

And fourth, the cost of health care. Physician concerns about malpractice liability lead to
increases in defensive medicine ~ performing procedures that may not be necessary, just to
provide a defense in case the patient has an adverse outcome. A study at Stanford University
found that tort reforms could lead to reductions in expenditures for defensive medicine in the
billions of dollars, Medical liability insurance premiums are the third largest practice expense

for physicians. '

With medical liability crises in many states, medical liability reform has come in recent weeks to
the forefront of public attention. In July, 2002, the Secretary of the US Department of Health
and Human Services Tommy Thompson called for fixing our medical liability system, by
curbing excessive litigation. Subsequent reports from HHS showed that he current crisis is not
merely a reflection of an “insurance cycle,” but a broken medical litigation system (Appendix
A). HHS also reported that insurance premiums are lower in states that have reformed their

litigation system (Appendix B).

North Dakota has undertaken some significant reforms since the 1970s (Appendix C). HB 1458
would initiate another step in our state’s incremental approach to tort reform, and would
strengthen North Dak ,ia's ability to maintain stability in the medical liability insurance market,

The medical and hospital communities and their national organizaiions such as the American
Medical Association, American Hospital Association, medical specialty societies and liability
insurers have begun a campaign to enact tort reforms, possibly at the federal level and certainly
at the state level to assure wider availability of medical services to the public. At both the
national level a~ in many states, reforms are being sought what mirror California’'s MICRA
[Medical Injury Compensation Reform Act] package, especially caps on noneconomic damages,
as well as limits on punitive damages, a collateral source offset, periodic payment of large
awards of future damages, and limitations on attorney contingent fees,

California’s MICRA was passed in 1975 and its constitutionality was upheld in 1985. Thai was
the first year that its impact could truly be felt. In 1984, insurance rates in California were higher
than national averages. By 1995, they were significantly lower. California physician premiums
have increased at a lower rate than the yest of the country. Since 1975, U.S, rates have increased
420%. California rates have increased only 168%.
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What is obvious about MICRA is that it works and works well. Doctors and hospitals in
California pay significantly less for liability protection today than their counterparts in states
without MICRA-type reforms. MICRA has helped stabilize the liabili'y insurance market. That

is why MICRA is seen as a model.

HB 1458 as introduced would provide for these MICR A-style reforms, through establishment of
a sliding-scale fee cap on attorey contingent fees; modification of what is called the “collateral
source” rule to allow evidence of other sources of damage reimbursement, such as insurance, to
be considered in determining economic damages; and a requirement that future damages over
$50,000 be awarded as periodic payments rather than in a lump sum,

Amendments to HB 1458 would better address current conerns

After Representative Dosch introduced HB 1458, our Association reviewed the bill and began
discussions with other organizations, defense attorneys, liability carriers, and health
professionals about what steps could be taken in North Dakota to expand upon previous
legislative reforms. The amendments being proposed address the placement of two of the
proposed reforms into existing statutory provisions regarding collaterai source payments and the
periodic payment of future damages. The amendments would not change that part of the bill

relating to attorney’s contingent fees.

Collateral Source Rule.

The collateral source rule is a rule of evidence that was developed by courts. It prohibits
defendants in civil lawsuits from introducing evidence at trial that demonstrates that the plaintiff
will receive peyment for certain losses from a separate “collateral source,” such as health,
disability or workers compensation insurance. Under current law in North Dakota (NDCC 32-
03.2-10), the jury in a civil action may not be informed of the potential for reducing economic
damages because of payments from a “collateral source.,” However, the law does allow the party
responsible for paying economic damages to apply to the court, after the award of damages has
been made, for a reduction of the damage award to the extent that any of the economic lnsses
presented to the jury were covered by payments from a collateral source. Under our current law,
a “collateral source” is defined narrowly. Our Supreme Court has said that the intent of the
statute was to eliminate double recovery from sources such as Workers Compensation and Social
Security. However, the statute does not allow a reduction for life insurance, other death or
retirement benefits, or any health insurance or other insurance or benefit purchased by the party

recovering damages.

HB 1458 as introduced would chenge the collateral source rule in North Dakota only in medical
liability cases. With the amendments being proposed, HB 1458 would revise our state’s current
“collateral source” rule in all civil actions to require the court to reduce economic damages that
are awarded by amounts received from collateral sources and expand the definition of a

“collateral source” to health insurance benefits,

Periodic Payments

The bill would also revise our current provision on periodic payments for future damages by
requiring that future damages over $50,000 be awarded as periodic payments rather than in a

lump sum.

Under this type of system, payments for damages that will occur in the future are compensated
periodically, such as lost wages and future medical expenses that the plaintiff might incur. The
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judge would determine the amount of payment for future damages, and order that this amount be
paid to the plaintiff over a period of time,

Periodic payment contributes greatly to market stability by giving insurers a road map to plan for
future expenditures over time, Excessive verdicts mean huge insurance payments, sometimes
exceeding premium limits. Insurers are unable to plan and invest accordingly for these payouts.
This can adversely affect reserves and contribute to market instability.

Periodic payment also ensures that plaintiffs will have the funds necessary to cover future
expenses by protecting them from mismanaging their money. This is especially important in
cases involving minors and other individuals, who might not otherwise be able to plan for future
costs. Tax consequences of periodic payment are also more favorable to the plaintiff.

Attorney’s Contingent Fees
The proposed amendments would not revise the provision in HB 1458 that would address

attorney’s fees in medical liability cases.

Medical liability plaintiffs’ attorney fees are capped in several states. Currently in North Dakota,
Rule 1.5 of the ND Rules of Professional Conduct for Attorneys requires that a lawyer’s fee be
reasonable. HB 1458 tracks language provided in HR 4600, the latest medical liability reform
legislation passed by the US House of Representatives (and supported by Representative Earl
Pomeroy). The bill would give the court in a health care malpractice action the ability to redirect
attorney contingent fees to a plaintiff’s damage award. The bill would also limit attorney
contingent fees in any malpractice action to a sliding-fee scale — 40% of the first $50,000
recovered, 33~1/3 of the next $50,000, 25% of the next $500,000, and 15% of the amount
exceeding $600,000.

Reasonable limits on attorneys’ fees benefit injured persons by helping to ensure that these
parties receive their fair share of damages. Limits also help discourage frivolous lawsuits
because they make it less lucrative to pursue meritless cases.

The North Dakota Medical Association urges a “do pass” on HB 1458 with the proposed
amendments. The bill would provide an additional measure of stability in the medical liability

insurance market.
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PROPOSED AMENDMENTS TO HB 1458
Page 1, line 1, replace “three” with “one” and replace “sections” with “section”

Page 1, line 3, replace “‘section 32-42-01” with “sections 32-03.2-06 and 32-03.2-09” and replace
“definitions” with “collateral source payments and periodic payments in civil actions”

Page 1, line 5, replace “32-42-01" with “32-03.2-06"
Page 1, replace lines 7 through 23 with:

“32-03.2-06. Reduction for collateral source payments. After an award of
economic damages, the party responsible for the payment thereof is entitled to and-mey
apphy-te-the-ecurt-for a reduction of the economic damages to the extent that the
economic losses presented to the trier of fact are covered by payment from a collateral
source. A "collateral source" payment is any sum from any other source paid or to be

paid to cover an economic loss which need not be repaid by the party recovering

economic damages including any contractual allowance, but does not include life
insurance, other death or retirement benefits, or any insuranee-or benelit purehased-by-the
party-recovering-economie-damages from a federal program that by law must seek
subrogation. The court may reduce the reduction for collateral source payments by an

amount equal to the premiums to the collateral source paid directly by the party
recovering economic damages for the one-year period immediately preceding the accrual

of the action, as determined to be appropriate by the court.

SECTION 2. AMENDMENT. Section 32-03.2-09 of the North Dakota Century
Code is amended and reenacted as follows:

32-03.2-09. Periadic payments for-econtinuing-eustodial-eare,
1. If an injured party elaims ig awarded future eeonomie damages for-oontinuing
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fer-furthor-continuing-care-shall-torminate, the district court. at the request of either

party. shall enter a judgment ordering that money damages or its equivalent for
future damages of the judgment creditor be paid in whole or in part by periodic

payments rather than by a lump-sum payment if the award equals or exceeds fifty

thousand dollars in future damages. As used in this section, "future damages"
includes damages for future medical treatment, care or custody. loss of future

earnings, loss of bodily function, or future pain and suffering of the judgment
creditor, In entering a judgment ordering the payment of future damages by periodic

payments, the court shall make a specific finding as to the dollar amount of periodic
payments which will compensate the judgment creditor for such future damages. As

a condition to authorizing periodic payments of future damages, the court shall
require the judgment debtor who is not adequately insured to post security adequate
to assure full payment of such damages awarded by the judgment. Upon termination
of periodic payments of future damages, the court shall order the return of this
security, or so much as remains, to the judgment debtor.

The judgment ordering the payment of future damages by periodic payments shall

specify the recipient or recipients of the payments, the dollar amount of the
payments, the interval between payments, and the number of payments or the period
of time over which payments are to be made. The payments may only be subject to
modificatiofi iii the event of the death of the judgment creditor. If the court finds that
the judgment debtor has exhibited a continuing pattern of failing to make the

payments, the court shall find the judgment debtor in contempt of court and, in
addition to the required periodic payments, shall order the judgment debtor to pay the

judgment creditor all damages caused by the failure to make such periodic payments,

including court costs and attorney's fees.
Periodic payments of future damages to the judgment creditor. other than damages

for loss of future earnings, must cease when the judgment creditor dies. Money
damages awarded for loss of future earnings may not be reduced or payments
terminated by reason of the death of the judgment creditor, but must be paid to
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persons to whom the judgment creditor owed a duty of support, as provided by law,
immediately prior to the judgment creditor’s death. If no duty of support existed
immediately prior to death, ail periodic payments of future damages shall cease upon
death of the judgment creditor. In such cases the court which rendered the original

judgment, upon petition of any party in interest, may modify the judgment to award
and apportion the unpaid future damages in accordance with this subsection

Following the occurrence or expiration of all obligations specified in the periodic
payment judgment, any obligation of the judgment debtor to make further payments
ceases and any security given under subsection 1 reverts to the judgment debtor.”

>

Page 2, remove lines 1 through 21
Page 2, line 22, replace “Three” with “A” and replace “sections” with “section”

Page 2, line 23, replace “are” with “is”
Page 2, remove lines 24 through 31

Page 3, remove lines 1 through 31
Page 4, remove lines 1 through 5

Renumber accordingly
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APPENDIX A

U.S. Department of Health and Human Services

Update on the Medical Liti ‘
al Litigation Crisis:
Result of the "Insurance Cycle". notthe

g}%clzz;;::;t?:nt. (:f Health and Human Services
, ssistant Secretary for Plannin
g and Evaluation

September 25, 2002
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an "insurance cycle": they claim that the management practi fth
ces of the insurance

industry have caused the crisi
, , But their claim
and without i 518, Sult th s are not supported .
meaningful medical liability reforms provide gl%ar evit()i}t;nf:tcettsl;a(t: (zlllr;pbmions Ofstates with
roken medical

litigation system is responsible.

- Fact 1: i i I
c‘ 1: States With Liability Reforms Are Not Experiencing the Crisis

While it is true that high | i
18 evels of investment i
1990's, it is not tru stment income and competiti emium
wonld ’be ol e?c It)l::; ;E:. current crisis is caused by the inmrx"anceo Zylf‘jgt Ipfr th rates lower in the
ing & crisis. In fact, some states that have enact.ed re?ctnnwers ;so, then all states
ave seen

decrcases in malpractice pretiums.

The issues today are simi '
milar to those 15
reform continue to : ) Years ago, and the many states i
such as Petmsylvan?:ffﬁzi%t h&ih‘:’\}{‘lg.at‘mn costs and reduczd accest:?ct) f‘;ﬁ:d ;g heed the call to
relocating to states that h st Virginia and Mississippi, qualified physici . For example, in states
s that have reformed their litigation syStems' fied physicians are retiring early or
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TABLE 1, Medical Malpractice Loss Ratios: States with $250,000 Caps on Non-economic
Damages
State 2001 Loss Ratio
Indiana 41.34
Colorado 46.87
1 LCalifornia : 64.06
Nebraska 38.93 '
Utah 102.77 (~
Montana 119.93
Average: 6 states with caps ‘ 68.98
Average: 44 States without caps ' 100.86
Source: Medical Malpractice Insurance Net Premium anc! Incurred Loss Summary,N_;Eonal
Association of Insurance Commissioners, 2001 data.
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Update on the Medical Litigation Crisis: Not the Result of the "Insurance Cycle" Page 2 of'5

Insurance premiums are largely determined by the expensive litigation system. Although most cases do

not actually go to trial, it costs a significant amount of money to defend each claim--an average of

$24,669. The most dramatic cost driver, however, is the effect of the few cases that result in huge jury
awards, Even though very few cases result in these awards, they encourage lawyers and plaintiffs in the ‘(
hope they can win at the litigation lottery, and they influence svery settlement discussion as well.

According to the American Academy of Actuaries, insurers' costs began to increase in the late 19901,
fueled by increases in both the size and frequency of very large claims and in the costs of defending
lawsuits, Case in point: the size of the median jury award more than doubled from $475,000 in 1996 to
$1 million in 2000. This means that half of all jury awards are currently above $1 million.

In 2001, the average loss ratio (the ratio of claims paid to premiums collected by insurers) in states
without caps was 100.8¢ compared to 68.98 in states with reasonable limits on non-economic damages.
Simply put, claims have outstripped premiums in states without such reforms, With no limits on further
increases in enormous jury awards and hence in future liability costs in sight, insurers in non-reform
states are raising premiums dramatically, limiting coverage, or eliminating coverage altogether.

Fact 3: The Current Medical Litigation Crisis is Not Caused by Bad Investing

This crisis has not been "caused" by poor management practices by insurers or losses from investment
income. In fact, investments by medical malpractice companies have been relatively conservative. Most -
states have laws that specifically limit the percentage of assets an insurance company can put in
speculative or volatile investments. According to the NAIC, only 1/4 of the assets of property and
casualty insurers were invested in stocks in 2001, compared to over 50% iun bonds. Even with reductions
in equity values, insurers' investments in equities, as a percentage of total ass s, is in line with prior
years (i.e. less than 10%).

5 Year Historical Asset Allocation Table
. P&C - Size: All, Type: All, Line: Medical Malpractice, Weight: Market Value

TABLE 2. Asset Class .

o N
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Update on the Medical Litigation Crisis: Not the Result 0.’ the "Insurance Cycle" Page 3 of 5

Cash { Corp | Equity { Govt | Muni | Other | Prof
Yo ) % | % N % | % | % | %
19974 4.98 127.61 1 8.87 121.12{34,194 1.27 §1.96
1998 ¢ 5.83 126.51 || 8.93 (18.773644% 1.80 [ 1.64
1999 1 5.39 §28.52 ] 10,78 115.54]36.89 f 1.37 }1.51
20004 6.48 130,801 9.72 114.90)35.03 § 1.40 | 1.57
20014 7.74 134.84 )1 9,03 113.73)31.41) 1.53 ] 1.73
©2002 Brown Brothers Harriman & Co,

Of course, premiums would have to be increased less if insurers were able to eamn more investment
income. Investment income helps pay claims.

It is significant, moreover, that the insurers are not leaving other markets. If the crisis were caused by
lower investment returns, these companies would be exiting the property-casualty market, for example.
But they are not. They are leaving the medical liability market because of the risk of unbounded payouts
in that sector, particularly in non-reform states,

Fact 4: Reduced Compeatition Among Insurers is A Result of the Litigation Crisis

Doctors and patients benefited from the fact that a number of companies entered the malpractice
insurance market in the 1990s. The increased competition and the efforts of the new companies to attract
business kept premiums lower than they would otherwise have been. But the companies underestimated
the extent to which the costs imposed by the litigation system would increase, particularly in non-reform
states. Many lost money and exited the market.

The fact that companies entered and then left the market does not mean the litigation system has not
caused the problem. On the contrary, the departure of insurers demonstrates how badly the litigation
system is broken. Illustrating this fact, several major carriers have stopped selling malpractice insurance.

e St. Paul Companies, which was the largest malpractice carrier in the United States, covering 9%
of doctors, announced in. December of last year that it would no longer offer coverage to any
doctor in the country,

o MIXX pulled out of every state; it will reorganize and sell only in New Jersey.

» PHICO vnd Frontier Insurance Group have also left the medical malpractice market.

» Doctors Insurance Reciprocal stopped writing group specialty coverage at the beginning of this

year.

It should be noted that commercial insurance companies do not provide most medical liability insurance.
Approximately 60% of doctors are covered by physician-owned companies, which were developed
because commercial carriers had left the market or offered unaffordable policies, Physician-owned
insurers are often the ones that fill the void left by exiting insurers.

The simple fact is that, because of the unprecedented size of jury awards in some states, malpractice
insurance is too risky to be a profitable activity for many insurance companies. As a result, the number
of insurers that have left or are contemplating leaving the medical malpractice market has reached crisis

proportions in the last three years.

http://aspe.hhs.gov/daltcp/reports/mlupd2.htm 2/11/2003
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 price, particularly in non-reform states. This forces them to give up their practices, restrict what patients
{

Update on the Medical Litigation Crisis: Not the Result of the "Insurance Cycle" Page 4 ot 5

This fiirectly affects patients' ability to get care not only because many doctors find the increased
premiums unaffordable but also because insurance is increasingly difficult for doctors to obtain at any

they accept, or move to states that have reformed their system.

gactli 5: lThe Success of Litigation Reform Demonstrates That The Problem is Not
yclica

Reform of medical liability systetns in several states convincin

orm ¢ \ : : ingly demonstrates that tort reform works.
Calllforma‘s MCM-Medlcﬂ InJ.ury Compensgtlpn Reform Act-is one such example. It reduces the cost
of insurance premiums and provides that truly injured people get properly compensated for their

injuries.

The number of large jury awards has been declining in Californi

claims has not--Californians still have their day m%ourt % elthovgh the total number of
Thef percentage of claims resolved through settlement and arbitration has increased in California,
saving money for injured patients.

Insurance premiums in California have risen by 167% in the 25 years since MICRA has been in
effect while tho:‘;e in the rest of the country have increased 505%. MICRA included steps to
protect the quality of medical care as well as procedures to help assure that medical malpractice
insurance would be available at realistic and affordable prices. This bi-partisan reform has saved
California residents billions of dollars in lower health care costs and saved federal taxpayers

billions of dollars ip the Medicare and Medicaid programs. .
For example, premiums for specialists in Los Angeles are substantially less than for specialists in

metropolitan areas in states without reforms such as Florida, Illinois and Nevada. (
TABLE 3. Malpractice Liability Rate Ranges by Specialty by Geography as of July 2001
- Cap Low High

INTERNISTS

California (Los An_ggles area) $250,000 7,900 13,000

Pennsylvania (Urban Ptiladelphia area) No cap 10,700 11,800

Nevada (Las Vegas area) No cap 11,600 15,800

Hlinois (Chicago area) No cap 16,500 28,100

Florida (Miami and Ft, Lauderdale areas)* No cap - 17,600 50,700
GENERAL SURGEONS '

CaﬁfoMa (Los Angeles area) $250,000 23,700 42,200

Pennsylvania (Urban Philadelphia area) No cap 31,500 35,800
Nevada (Las Vega_sarea) No cap 40,300 56,900
Illinois (Chicago area) No cap 50,000 70,200
Florida (Miami and Ft. Lauderdale areas)* No cap 63,200 126,600
OBSTETRICIANS/GYNECOLOGISTS

California (Los Angeles area) $250,000 46,900 57,700

Pennsylvania (Urban Philadelphia area) No cap 45,900 66,300 :
Nevada (Las Vegas ares) Noowp | 71,100 | 94800 ]

2/11/2003
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Update on the Medical Litigation Crisis: Not the Result of the "Insurance Cycle" Page 5 of 5

Ilinois (Chlcggro area)

No ca 72,500
n Florida (Miami and Ft, Lauderdale areas)* No ca!; 108,000 ;(l)g’;gg
~ [Source: Medical Liability Monitor, Vol. . ’ :
October 9, 2001. ty , Yol.26, No.10, October 2001: Shook, Hardy, Bacon, L.L.P.,
* Florida reform legislation went into effect in 2001. It i
, . . It imposes ca -
neither party demands binding arbitration or the defendantpreﬁnses ?: ::;)?tzx':?é.o 00-330,000 unless

Malpractice reforms in the 1980s led to a 34% decline i i
ine in mal i j
enacted reforms compared with states that did not enact refonlg:‘mce premiums In those states that

For more information on this subject, go to the Office of Disability, Aging and Long-Term Care website

at http://aspe.hhs.gov/daltcp/reports. htm.
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APPENDIX B

U.S. Department of Health and Human Services

Special Update on Medical Liability Crisis

U.S. Department of Health and Human Services
Office of the Assistant Secretary for Planning and Evaluation

September 25, 2002

This paper wus prepared by the Office of Disability, Aging and Long-Term Care Policy
within the U.S. Department of Health and Human Services. For additional information, you
may visit the DALTCP home page at htip.//aspe.hhs.gov/daltcp/home.htm or contact the
office at HFIS/ASPE/DALTCP, Room 424k, H.H. Humphrey Building, 200 Independence
Avenue, SW, Washington, DC 20201, The e-mail address is: webmaster. DALTCP@hhs.gov.

On September 24, 2002, Medical Liability Monitor (MLM), an independent reporting service which
tracks medical professional liability trends and issuzs, released preliminary results of the MLM's annual
rate survey. This survey determined that the crisis in medical malpractice liability insurance identified in
HHS’s report entitled, “Confronting the New Health Care Crisis: Improving Heaith Care Quality by
Fixing Our Medical Liability System,” has worsened in 2002,

Insurance Premiums Have Risen More Rapidly in 2002

The cost of the excesses of the litigation system are reflected in the rapid increases in the cost of
malpractice insurance coverage. Premiums are spiking across all specialties in 2002. When viewed
alongside previous double-digit increases in 2000 and 2001, the new information further demonstrates
that the litigation system is threatening health care quality for all Americans as well as raising the costs

of health care for all Americans.

TABLE 1. Medical Malpractice Liability Average Premium Increases by Specialty
(Date is When Survey Was Taken, Compared to Previous Rates)
Specialty July 2000 i July 2001 § December 2001 | Summer 2002

Internists 17% 10% 22% 26.3%*

General Surgeons 14% 10% 21% 23.7%*
Obstetricians/Gynecologists 12% 9% 19% 19.4%*

Source: Medical Liability Monitor

* preliminary data

http://aspe.hhs.gov/daltcp/reports/mlupd1.htm 2/11/2003 .
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Special Update on Medical Liability Crisis
Page 2 of;5

The data in Table 1 reflect an ave ialti
. . rage of specialties in all staies, Averaging disgui
experience in states that have reformed their litigation systen;s and thrc';lsgem t}gxa(thtslg‘l/ueszitth ® different

Rates Are Rising Fastest In St
Damages ates Without Reasonable Limits on Non-Economic

As reported in “Confronting the New Health Care Crisis:
iabili » 2001 premium increases i i itigati
Medical " 2( . s in states without litigati
3 m;’;,a;:s/i;algezg‘%Zéﬁtlégcs;ug?eolnaga:S?f:tcnorate(tl). S;ates without reasona%le ﬁ;ﬁg%?lnnroarﬁ%zgrgﬁc
: : increases by far, with increases of betw %- i
States with reasonable limits on non-economic damages have not experiencedet;ne 2melr§:/::1ﬂ§gg g

TABLE 2. Premium Increases in Non-Reform States*
State Premium Increase
in
Arkansas 1 122(:’3 2
Connecticut 40°/o
Florida 75°/0
0
Georgja 40%
M_gryland 37%
Mississippi 99°/o
Nebraska 36‘V0
Nevada 0
0% ‘\
New Hampshire S50%
North Carolina SO‘VO
0
Jghlo 60%
regon 80%
Pennsylvania 40%
South Carolina 42‘V0
Tennessee °
6 0,
Texas 4(5);)
0
:’virglnla ‘ 113%
xonﬁng . 38%
Em}rcet Medlcal Liability Monitor, 2002.
"Highest increase among specialty physicians as reported in MLM Survey, 2002

The July HHS report identified 10 non-refo
o L -reform states that had signi L .
three key physician specialists. Here is how those statesi1 faraeczisilnggl(%czifm preanium inoteases in 2001 for

TABLE 3. Average High_est Premium Increases in Non- Reform States

State | 2002 Average
Highest Premium Increase

http://aspe.hhs.gov/daltcp/reports/mlupd1.htm 2/11/20
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Special UJpdate on Medical Liability Crisis Page 3 of 5
Arkansas - — - 64%
Oregon . J‘T 41%
Pennsylvanis 40%
Ohio — 35%
Georgla 20%
Nevada 26%
Connecticut 24%
‘ New Jersey 15%
West Vir a 13%
Washington _ 7% N
Source: Medical Liability Monitor 2002 Report. Average highest premium increase reported for
internal medicine, ggner‘al surgery and ob~gyn physicians.

The most recent data from MLM indicate that physicians in additional states without reasonable limits
on non-economic damages are now facing rimilarly substantial premium increases, These new states in

crisis appear in the table below.

TABLE 4. New States in Crisis
State 2002 Average
Highest Premium Increase

{Virginia 66%

Mississippi 54%

Florida - 48%

New Hampshire 44%

Tennesses 40% -

South Carolina — 37%

North Carolina \ 32%

|Colorado 23%

Nebraska N 23%

Towa - 22% -
Source: Medical Liability Monitor 2002 Report, September 24, 2002 (preliminary data}. Average
highest premium increase reported for internal medicine, general surgery and ob-gyn physicians,

Physician Premiums Are Lower in States That Have Refbrmed Their Litigation

System

A comparison of the range of physician premiums, by specialty, in states that have not reformed their
litigation system, to California, which has implemented reasonable caps on non-economic damages,
reveals how excessive awards for non-economic damages affect premiums.

| TABLE 5. States with High Annual Premiums in 2002 by Specialty, Cc;l;;;ared to California

http://aspe.hhs.gov/daltep/reports/miupd ! htm
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Special Update on Medical Liability Crisis Page 4 of 5
State OB/GYNs Surgeons Internists
Florida — - $211K-$78K _$124K-$36K $56K-$15K
Nevada $142K-$59K. $85K-$38K $17K-$11K
Michigan . $141K-$50K $107K-$43K $46K-$14K
New York $115K-$33K $66K-$19K | $17K-$6K
Illinois $102K-47K $70K-$32K F $26K-9K
Texas $98K-$42K $71K-$31K $26K-$10K
Maryland $96K-$30K $45K-$24K $11K-$6K
West Virginia $95K-8$69K. $64K-$40K $18K-$9K
Connecticut $95K-$69K $43K-$37K $14K-$7K
District of Columbia 'Lf $90K-$84K $43K-$38K $13K-$11K
California . $72K-$20K $49K-S17K $12K-S5K_
Source: Medical Liability Monitor 2002 Report, September 24, 2002 (preliminary data). Average
ihighest premium increase reported for internal medicine, general surgery and ob-gyn physicians.

Impact of Year-After-Year Rate Increases in Select Crisis States

The recent data demonstrate the cumulative impact of year-after-year increases in premiums. In the 9
states ‘which the American Medical Association deemed to be in a crisis, the Medical Liability Monitor

- compared the rate increases of 2001 and 2002. The results are clear:

TABLE 6. Highest Rate Increase for OB/GYNs in AMA Crisis States Compared to California
— 1998-2002 .
State 1998 Rate 2002 Rate Increase

: Since 1998
[Washin ton $38,882 $51,878 33.4%
{Georgia $39,732 $48,973 23.2%
Nevada (Clark Co.) $94,824 $141,760 49.5%
Florida $147,875 $210,576 42.4%
Mississippi $37,296 $45,125 21%
Ohio $61,364 $152,49 148.5%
Oregon $21,680 $48,942 126%
Pennsylvania $25,548 $64,314 125.3%
West Virginia $84,551 $97,790 30.4%
Source: Medical Liability Monitor 2002 Report, September 24, 2002 (preliminary data). Average
highest premium increase reported for internal medicine, general surgery and ob-gyn physicians.

Continuing and accelerating increases in insurance means more doctors are confronted with premiums
they cannot afford to pay. More doctors will retire early, reduce their practice to patients who present
less risk of litigation, or move to states that have reformed their litigation system. This reduces
Americans’ access to quality care and increases the cost of care paid by all Americans. The litigation

crisis is only getting worse.

http://aspe.hhs.gov/daltcp/reports/miupd1.htm
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(3
| ( R lower than for the US as a whole. This holds true for all three specialties
" [TABLE 8. Average Premiums
for Internists, General
L__ - ,2002 al Surgeons a2nd Obstetrician/Gynecologists
¢ on |
—— ng:ronzists General Surgeons Ob-Gyns
South Dakota $4’1 5(3) e 1* o
T , $13,853 $18,63
T Lﬁ :(75,?256’ $16,238 3&24’97:13
o y $25,756 :
@‘h $7,334 $26,775 o
, $40,69
New Mexico :3’23; i $.‘i—5 58:
X , $35,015 :
Miath;ornia $10,098 $28}693 i
Toml%asn ih $26,146 $71’7 13 o
o — $12,355 $36’564 e
ce: cal Liability Monitor 2002 Report, September 24 2,002 (preliminary data) 2
) ary aata).

’

at http://aspe.hhs.gov/daltep/teports.htm.

http://aspe.hhs.gov/daltep/reports/mlupd1.htm
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APPENDIX C

Tort Reform in North Dakota
The following are statutes enacted in North Dakota relating to tort reform.

Statute of Limitations
In action without death, 2 yrs after injury known (reasonable diligence) but cannot be extended

more than 6 yrs by nondiscovery unless discovery prevented by fraud of physician or hospital. In
action with death, 2 yrs after discovery of malpractice, but not extended more than 6 yrs unless
fraud; in cases involving minors, limitation can be extended up to 12 yrs for infancy (28-01-18;

28-01-25)

Economic Damages
Economic damages in excess of $250,000 subject to “reasonableness” review if requested (1987)

(32-03.2-08)

Non-Economic Damages
In medical liability cases only, $500,000 limitation on noneconomic damages, regardless of

number of people sued or actions brought for that injury (1995) (32-42-02)

Fair Share
No joint liability, unless joint tortious act (1987) (32-03.2-02)

Attorney Contingency Fee Caps -
Nol contingency fee limits other than reasonableness (Prof. Conduct Rule 1.5)

Collateral Sources of Payments
Defendant may apply to court for reduction of economic damages to extent covered by collateral

sources. Collateral source defined not to include insurance benefits (1987) (32-03.2-06)

Punitive Damages ‘ .
“Clear and convincing standard,” no claim in initial filing / must amend into pleadings; cap of

greater of $250,000 or‘twige the amount of economic damages (32-03.2-11)

Permit Periodic Payments .
Periodic payments permitted in court’s discretion for future damages for continuing institutional

or custodial care of over two years in duration (1987) (32-03.2-09) -

Alternative Dispute Resolution —“Good faith effort” to consider alternative dispute resolution
(1995) (32-42-03) |

Expert Opinion Screen - Claimant must produce expert opinion supporting claim allegations
within 3 months (1981, 97) (28-01-46)

Privilege Waiver — Claimant waives privilege for medical records, opinions, or other
information / informal discussion allowed (1997) (28-01-46.1)
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Frivolous Lawsuits ‘
Court may requirs the plaintiff to pay attorney’s fees and other costs of the defense in a (

“frivolous” claim (28-26-01)

1970s Reforms
Th islati
e 1977 ND Legislative Assembly enacted medical liability reform legislation that included a

$300,000 cap on all claims arisin
. ; g from any one occurren ibiti joini
" ‘ y C ce, & prohibiti
:h atogas;:fga:sl: :::Id?czfir ;}1,)1“%:1451‘8, an f:llllcrlmnation of the coll&eral so:rnc: rrl\i]l(;utlhiﬁfrzguc?rﬁs o
. . y nonrefundable medical reimb insur
premiums paid by or for the claimant over the i i PrO ance benefit, less
' . immediate preceding fi " di ion §
:)(:2: e(tl(; ;‘;Vg:‘)do%%mages in regul arthmtervals rather than inz lump sﬁm Yt? tiza:ii’m::ec;ev?;?l e
' ,000, a requirement that medical expert testim

oireum { ] ony be presented i
cireun :t:;lgolaz,oa org(c)lulrement that all health providers file proof of gnancial r::;oegzi‘ll)?l(ilm f:erélmn
Toptatation also ) ge:i oceurrence as a condition of licensure, and other provisions Thty e
e a0 s Oxz)row e that.if the insurer under the basic policy of insurance pa: ts i
it ,000 and the claimant is dissatisfied, the claimant was required t D aming Y

wly-created trust fund as defendant, and have the case tried witho:::1 a jury 0 Sie nemne

The ND i
vphysiciazisugﬁﬁ; Cf)urtthm Arneson v. Olson, 270 N.W.2d 125 (ND 1978), a suit brought by fo
D sion and exnert glglg e con:st‘ltunonallty of the legislation, declared the joinder of ca 4 fur
o alp witness provisions as unconstitutional as violating the Supreme C et
$300 OOOocI; > :;ltgomy to estabhslé rules of procedure. The Court also detelz'min:d t?ll;?ﬂs;

e amages arising from any one occurrence violated th °

} . e {1 :
proisionof o North Dakota Conitutin and thatthe $100,000 poloy peyment vl
trial, Upon makin ath suit without a jury trial violated the state constitution’s guarantee ;‘ ‘
unconstitutional oxf grgf;g: :i?rﬂhox?se the Court proceeded to declare the entire Act as i
: Tou provisions of the legislation were so.connect

upon each other that it could not be presumed that the Legislature would lf:vidé:naitgsptﬂd\?:ltid

sections without the unconstitutional sections.
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McGee, HANKLA, Backes & DoBROVOLNY

‘ A HROEKBSIONAL CORPORATION
ON1LIN W, DAGKC G
( KIGHART) H. M ORI 1 LAWYERS weLs "::" BANK GENTEN
~ e I me=rpree ¢ s
R L&N&pﬁmw 190} v oy \ 2003 14 STCOND AVENUE QW
o nat, ; 0 RoX foe
HLYEI 8 HANKLA wharas Over 100 Years Jr-nd P
JATION I, VENDBEL Fedd MR L HEAIAS Al MINQT, NORTH DAKOTA
URYAN VAN QIRINRVEN QRONCEAMGEZ  MICHANDH McGed Se7az ook
Netrud {1878-1083) {1818-1007) —_—
WAL ERID 1, LIANKLA y
NIRRT AW lF 1 AR I'ebruary 4, 2003 7010322544
BYTION L LINDOO, CTA FACSIMI B
Pordnias N 10y 147N
Yin Eacsimile (701) 328-1271
Andrew G, Maragos
District 3 Representative
State Capitol 0
Bismarck, ND 58505 28

Re:  Houso Bill 1458
Dunr Reprosentalive Maragos:

You andl | have known each other for mauy years, [ feel compolicd to write to you and discuss what

! belicve to be o very troubling and unfair piece of proposed legislation, Your committeo will

( addresy this proposcd legistation on February 11,2003, As you know, I have practiced law here in
gt Minot for the past 25 years. T am a gradvate of Bishop Ryan High School and Minot State College,

I amn a 1977 graduste of tho University of North Dakota School of Law. I am the third generation

of lawyers (rom tho McGes fumily to practico law in Minot. My grandfather, George McGee came

to Minot in 1901. My family has lved here ever since, This is the first time I have ever wrillcn a

lotter to & legislalor to comment on proposed legislation, I feel I must do so at this time, 1am

concened aboul HB 1458,

[ would like to provido you with information regarding existing state law when considering this
proposcd logislation. T will bo out of statc on February 11, 2003 and would therefore ask thut you
consider my thoughts, shace this Jetter with fellow legislators, and place this Jetter of record so my

thonghts ato known.

Boforo I discuss the content of this legistation I think it {3 important {o give you an overview of
applicable North Dukota statates that regulate “frivolous” medical malpractics lawsuits und provide

supcevision over unrensonable awards,

Tho vxisting North Dskota laws aro very protective of physicians and other health care providors.
N.DC.C, §28-01-46 requires that a Pleintill'in & medical malpractice case must provide to the court
an aflidavit from an oxpert within 3 months of the commencement of the action. This statement,
wnder oath, must state that the oxpert physician has reviewed the medlcal records, and musi, in
suflicient dotall, state why the medical care provided was below tho appropriate standard of caro.
( ailure to file such an affidavit resulis in mandatory dismissal of the lawsuit. This legislation ¢learly
o\ protects miedical providers from “frvolous” lawsuits, N.D.C.C, Scctions 32-42-01 and 04 require
that an injuved party consider alternative dispute resolutlon procedures (as opposed to lawsuits),
before initiating & medical malpractice lawsutt. This section providos ah added layer of protection
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from purely filvolous lawsuits being started. Curlously, in every case that I have requested the
healtheare professional and his/ils insurance carricr to take advantago of this law, they have rofused

to do 50,

N.D.C.C. §32-03.2-08 allows a health carc provider, against whom a jury award for cconomic
damages (futueo medical exponses, lost future wages, otc.) is rendered in excess of $250,000.00, to
reyucst that the court conduct a review of the roasonableness of such award. If the court should find
that the award i3 unroasonable, the court is mandated 16 reduce the award to reasonable economic
dumages, N.1D.C.C. §32-42-02 places a cap, or limit, on non-cconomic damages (pain and suffering
and disability) in a medical malpractico case. Aninjured person or surviving family member cunnot
rocover more than $500,000.00 for such a claim, no matter how badly they are harmed. N.D.C.C.
§32-03.2-09 ullows a party against whom a judgment is rendered for continuing institutional care
to reguost that the court, in its discretion, allow periodlc payments for such continuing care.

I'inally, ond importantly, N.D.C.C. §28-26-01 provides that if a court finde that a ¢laim was
“frivalous”, tho court is to award the healthcare provider reasonable and actual statutory costs,
including rensonable attornoy’s fees, regardless of the “good faith” of the atiorney for tho party ,
making the olaim. In short, lawyers go out of their way to avoid frivolous lawsuits against (he (

healtheurs industry.

All of these laws presenily “on the books” make it impossible to prosecule a frivolous medical
malpractice lawsuit {n North Dakola, without scvere economic conscquences in doing so.
Furthermore, these laws place great discretion in the judge to monitor and, if necessary, modify

unreqnsonable awards,

Having said all of the above, T{ouse Bill 1458 can only be intended 1o serve onc purpose, which is
(o make it impossible for tho average Notth Dukota ctizen to hire a skilled attomay to represcnt him
or her in a medical malpractice enso. Tho attorncys' fees portion of the bill limits attorneys® Jeos
according to a sliding scale, The title of this portion of the bill s “Maximizing Patient Recovery”.
‘I'his statement is a *“lool good" heading, bul is actlually a red herring, The section beging with a
provision nuthorizing tho (ilal judge to change tho attorney-client fea agreemont and allow less
altoiney's fecs at the conclugion based upon tho “interests of justice and principles of equity™, There
exisls no dofinition of these words, nor any puidance to the court, In practice, even though the ¢lient
and tho attorney are in apreement as to fair compensation, an attorney will never know what his or
hor foo will bo, as it is subject (o modification. The cowt can basically rewrite any contract hatween
a client and his attomey. In cvery case the altornoy faces the prospect of fighiing with tho client over
foes cven after the cuso is completed, It seems to me that judges have enough to do alteady without
saddling them with decisions over falr compensation for logal services,

Maximum fees are also set on the sliding scale in the proposed legislation. Although attorneys (
handling auto accident cases and products liability cases aro typleally paid one-third for their
services, attormoys who handlo significantly more complicated medical malpractice olaims would
hive their fees limited under the guise of “Maximizing Patient Recovery.” Most auto acoident
attorneys ure 11l cquipped to tako on a medical malpractice claim. Currently, most experienced
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medical maipractice atlomeys have coniingency agreements of 40% and many Jawyers choso not to
iako such cascs even al that rate, beeause the time, costs and risks involved are too great to provide
a reasonable chance of recovery over the long torm, As it is, it is very difficult to maintaln a practice
in this area. The medical malpractics attorney tnkes a fee only if the case prevails, The slatistical
ovidence shows that of the cases that go {o tnal theeo is a $0% probability of no recovery to the client

or lawyer.

Tntorostingly, the proposed legislation containg no comparable fee resirictions on attomeys who
dofond medical malpractice cases. While an atiorney representing an injurcd party would be strictly
litnited under the propose legislation; hospitals, dootors and insuranco companies can pay &s much
as they want for competent attorneys, Ofton, morc than one attotnay is hired to defend a case, It is
not imusual for mo to see two altotneys (from different Iaw {irms) and a nurse paralegal on the athor
side of the table in depositions and/or trials, The insuranco companies also have direct and unlimited
access (o export witnesses, since they already insure many of these exports, Obviously, insurance
companios have extremely deop pockets, and can certainly afford to spend mote on their cases than
the typleal North Dakota housewife or blue-collar worker who has beon Injured by medical

negligenco,

Representative Maragos, thicre is no doubt in my mind but that if HB 1458 passos, the net offect of
this legistation will bo that the citizens of North Dakota will be lefl with no access to the courts (0
redress injurles suffered due to medical negligence, because it will bo impossible for them to {ind
compotont attorneys to represont them,

The porledic payments portion of the legislation must also bo cvaluated. [irst, as noted ahovo,
N.D.C.C. §32-03.2-09 alrcady provides essentially the same strictures contained in Hi3 1458,

Second, B 1458 would allow the insurence company for the responsible medical provider to pay
a small portion of the actunl legally detormined damages in a given caso to the severe detriment of
n Notth Dakota citizen injured by negligent medical cure, The provision of 1B} 1458 applies to all
future damages, whether cconomic or non-economi¢, Onco tho payments are set, they cannot bo
changed, regardicss of changes in the circumstances of the victim, uncxpected increases in medical
costs, cle, Tha victim Is “stuck” with intcrost rates at the time of the award. This, in spltc of the fact
that healthcare costs have been sustaining double digit increascs for most of the last decade, One
of the most troubllng provisions of the proposcd law is that once a judge detormines the amount of
petiodic payments, tho court moves out of the piciure, Tho only way the injured party can later
complain about missed payments, is if the injured party can prove that the “judgment debtor hag
exhibited a continuing pattern of failing to make payments,” How many failed payments doos it take
1o constitute a “continuing pattern?” Presumably, the insuranco company will purchase an annuity
to make the paymonis, ‘T'o me, the term “continuing pattorn” of failed payments is synonymous with
insolveney. |f the annulty compony is insolvent, thon it’s tough fuck for the injured perty. In
addition, this inflexible “annwity solution” for damage awards docs not take into consideration
changes in circumstancos of the injured party, whether it be n chango of medlcal condition, increased
noeds for therapy, transporiation sorviees, inflation, ete. If a negligent doctot has passed away, and
{he annuity company becomos Insolvent, yours later, when the injured party necds the coniponsation
most, the injured party has no recourse. The courls cannot undo the situation, 1f the injured parly
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dios boforo the life expectancy determined by the jury, the insurance company simply potitions the
courl 10 end paynient responsibilities, On the other hand, if the injured party lives beyond the
annuity period, “too bad,”

To sum things up, years ago the legisinture passed laws to deal with frivolous lawsuits, periodic
piyment provisions, disclosure requiremonts and the like. Not once have I heard an insurance
company or a health ¢are profossional stato that these existing laws aro somchow flawed or
insufticlent for their intended purposo. Comparing the laws presently “on tho books® with the new
law proposed, the only rational conclusion is that the sole purposc of the proposed law is to prevent
injured citizens, through restriction of fees, from hiring competent counsel und thereby denying the
common citizens access 1o Justico through the courts.

I havo over twenty years experience litigating these cases in North Dakota. [ have nover scen &

frivolous case bo successful. In my cxperience in representing pationt’s and theis families, most of

these cases arc settled. ‘The insurance companies making the settlement will generally do 80 subject

to two provisions. First, tho injurcd person must agree, in writing, that they will never discuss with

a third person what happencd, Secondly, the injured person must agree that the healthcare provider

may ask tho couirt to “seal” the public record (court filo) so no one will ever find out the frue facls
of what oceurred. 1 can stale ftom first hand cxperience that these cases are always vigorously g
defended by the Minest atlornays in Notth Dakota from very reputable insuranco defonse firms,

Thoso cases are never easy, Without a doubt, they are the most difficult typs of caso a lawyer can
handle, Prosenily, only a handful of attorneys in the state will considor such reproscntation, To the
bost of iy knowledge I know of no situation whore a succossful party in a medical malpractice
Action has complained that their attomeys foos were cxcessive, Removing all the Jargon, this
lepislation serves no purpose othor ihan to deny the citizens of North Dakota access to fuir and
computent representation. 1 urge the comemittee to carcfully consider the repercussions of proposed
11D 1458,

Respecifily,
MeGILE, IIANKLA, BACKES & DOBROVOLNY, P.C.
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Testimony BCBSND-HB 1458
( It is with great reticence that we oppose HB 1458, We at BCBSND

understand the recent medical malpractice insurance crisis and the ensuing
costs of defensive medicine and truly believe that something needs to be
done to curb those costs.

However HB 1458 makes health insurance companies victims as well as
the person who suffered the negligence of whatever act was committed. Our
brief analysis of the amendments, and the original bill, indicate to us that
insurance companies will NOT recover whatever expenses we incur as @
result of a defendant being found guilty of being negligent. This solution to
the collateral source rule makes victims of insurers, who have lived-up to
their obligations. Thus, 1458 only creates more collateral damage by
rearranging the collateral source statute.

For instance, if a doctor was found guilty of negligence in a childbirth case
and we at BCBSND paid out $1,000,000 in health care costs. Under this act,
unless the case was settled out of court, BCBSND would not be allowed to
recover the cost it incurred as a direct result of the doctor’s negligence.

Thus BCBSND gets victimized, and the patient gets victimized twice as the
$1,000,000 bill would exhaust his/her lifetime maximum as well as force
them to live with whatever injuries the negligence caused.

( Under existing law BCBSND is allowed to recover our expenses caused by
the claim. As a result BCBSND recovers the $1,000,000 spent on the injury
and then credits the recovery to the victim'’s account and allows them to
continue being insured. If this act passes our costs will obviously increase
and we will have to spread them across our entire membership.

In addition, it is our reading of the amendments that the only time our
rights/subrogation/reimbursement/assignment contract clauses would apply
would be if a settlement occurred. HB 1458 states that if the case goes to
trial we would be prohibited from recovering our costs (trier of fact). Adding
the terms ‘including any contractual allowance’ disallows health and other
insurance companies from recovering any expenses they incurred as a result

of someone’s negligence.
It’s our thinking that the statute would encourage more trials since both the

victim and the negligent person would not have to repay any entity for
expenses incurred as a result of their negligence if they go to trial and they
would have to do so under any out of court settlement type activity.
BCBSND doesn't believe that malpractice reform should create a statute
that further victimizes injured parties or entities responsible for paying for
the care and treatment of those who wete neglected. Any reform needs to be
et fair to all parties in negligence actions rather than tipping the scales in favor

®
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of the defendant. We need to remember that by the time awards are being
deliberated the defendant has been found guilty. The jury has found that
negligence has occurred and when that happens all party’s involved need to
be fairly remunerated for their efforts. We sincerely hope you will oppose

HB1458.
Dan Ulmer ;
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Testimony on HB 1458
House Human Services Committee
Christine Hogan
Executive Director
State Bar Association of North Dakota

The State Bar Association of North Dakota represents the 1800 attorneys who are
licensed to practice in North Dakota. The Association opposes House Bill 1348 for
reasons of public policy. The Association is not taking a position on those parts of
HB1458 that would change substantive aspects of the law of medical malpractice, but the
Legislative Committee and the Board of Governors unanimously oppose the provision on
page 4 of this bill that would fundamentally affect the ability of vitizens of this state to
make contracts with their own attorneys. This provision on page 4 of HB1458 would
introduce a significant change in the law. It would authorize and would in fact require the
judicial branch of government to interfere in private contracts between individuals and
their attorneys. Aside from possible constitutional problems, this provision is

unprecedented in North Dakota law. The judicial branch has not asked for and does not

want this authority.

The integral, core value of the legal profession is the sanctity of the attorney—client
relationship. Our system of justice casts the lawyer in the role of fighter for the person

whom he or she represents, There is a strong tradition of loyalty that is attached to the
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relationship between attorney and client, For generations, this tradition of loyalty, known
as the attorney—client privilege, has been recognized in the law and has protected the
public. The existence of the privilege provides all citizens, most especially injured
citizens, a safe place to bring their problems, a place to bring their legal issues—a place

where every individual’s confidence will remain forever sacrosanct,

This tradition of attorney ~client privilsge would be fundamentally altered if judges
would be given routine authority to examine and to revise the relationship—if judges
were given the power to rewrite the contracts that people make with their own attorneys.
Claimants in medical malpractice actions have trouble enough finding lawyers willing to
take their cases. These are difficult cases, with no guarantees for anyone. The contingent
fee agreement is one way that has developed over time that allows an injured claimant to
have his or her day in court. T'o fundamentally change the current system of attorney ~
client privilege by requiring courts to step in and change fee arrangements between a
client and an attorney after a recovery in court would cause unknowable damage to the
traditional attorney ~client relationship. There is no good reason to make such a drastic

change in the law.

The State Bar Association of North Dakota strongly urges you to defeat this bill,

Thank you for this opportunity to appear before you.
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Testimony before House Human Services Committee
Representative Clara Sue Price, Chairman

House Bill 1458

Madam Chairman Price and members of the House Human Services Committee. My name

is John Olson of Olson Cichy Attomeys in Bismarck. I represent the North Dakota Trial Lawyers

: Association. Following are the important points we raise in opposition to House Bill 1458 relating
5 to medical malpractice awards and attorneys fees.

1. Existing North Dakota law discourages frivolous medical malpractice lawsuits,

a. N.D.C.C. § 28-01-46 requires a plaintiff to obtain a medical expert.
| b. N.D.C.C. § 32-42-01 requires a plaintiff to pursue alternative dispute resolution

before initiating litigation.
C. N.D.C.C. § 32-03.2-08 provides that the court review the reasonableness of a jury

|
i award in excess of $250,000.00.
| d. N.D.C.C. § 28-26-01 provides that the court can assess costs and attorneys fees

against parties bringing frivolous lawsuits.

2, Limiting attorneys fees is contrary to good public policy.

contracts” between private parties. (ND Constitution Art 1, Sec 18).
: b. Provisions in bili such as “interests of justice and principles of equity” are confusing
| and will result in unwarranted judicial review and interference.
c. Inequity of sliding scale of attorneys fees will result in unavailable legal
representation for injured plaintiffs seeking relief for medical negligence.

%

i . . '] . [ * )

f a. North Dakota Constitution prohibits any Jaw relating to the “impairment of
l

3. Structural periodic payments are grossly unfair and will perpetuate hardship and lack of
protection for injured plaintiffs.

a. Existing N.D.C.C. § 32-03.2-09 provides for periodic payments at the court’s

discretion. |
b. Severe limitations on damages to the injured plaintiff. Amount, interest accrual,

, change in circumstances and insolvency are all variables that are not protective of
f long term assurances for plaintiffs and needed recovery.

l' For the above reasons, I respectfully ask that you give House Bill 1458 a *“do not pass”
! recommendation,

Thank you for your consideration of our concerns.
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HOUSE HUMAN SERVICES COMMITTEE
HOUSE BILL 1458

Testimony
of
Alvin O. Boucher
February 12, 2003

My name is Al Boucher. | live at 1805 Chestnut Street in Grand Forks. | am here to
testify in opposition to H.B. 1458.

| am one of three shareholders in the Robert Voge! Law Office, P.C., in Grand Forks.
We are a small business which has been in existence for about 20 years. We employ six
full ime employees and four part-time employees. Only three of our employees are
attomneys. All of our employees, including our part-time employees, earn well in excess of
minimum wage. Although our law firm practices in a number of areas of law, our primary
area of practice has been representing victims of health care malpractice. At the risk of
sounding too melodramatic, it is our belief that if H.B. 1458 is passed, it will drastically
charge the nature of our practice. it will also dramatically limit our clients' ability to obtain
legal counsel; and, it will put our clients' damage settlements at serious risk of loss.

The Bill, as best as | can glean, has three major provisions: (1) a periodic payment
provision for future damages; (2) a collateral source provision which appears to eliminate
subrogation in health care malpractice actions; and, (3) a limitation on attorneys' fees, |
intend to address the attomeys' fees provision first, and then the periodic payments

provision.  will let the insurance companies, Medical Assistance, and Medicare speak to

the elimination of their subrogation interests by that section of the proposed legislation.
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Our iaw office is a small business, not unlike other small businesses in this state. We
often struggle to meet our payroll. in fact, we take substantial financial risks to do so.
Besides paying our employees wages well above minimum wage, we provide health
insurance, liberal amounts of annual and sick leave, matemity leave, paid holidays,
retirement contributions, and other fringe benefits.

In other words, we substantially contribute to the economy of Grand Forks. To do
this, we depend on contingency fees in our health care malpractice cases. However, unlike
; other small businesses, H.B. 1458 seeks to regulate what we can charge our clients in the

name of medical liability reform. As far as | know, no other bill in this session limits or
controls the fees or charges of other small businesses in this state in the name of liability
| reform, in the name of economic development, or in the name of any other so-called public
B " good. Why is it right for government to interfere in the private business relations among the
residents of this state? Since when did it become appropriate for the Legislature to tell a
business what it can charge for its services. What's next? WIill you tell restaurants what
they can charge for pancakes and eggs? WIll you tell a new high tech business what it
| must pay its employees? Will you tell real estate agents what fees they can charge? WIill
f you tell a surgeon what he or she can charge for a knee surgery? Will you tell a medical
E malpractice insurance carrier what it can charge a hospital for insurance premiums? No,
: the Legislature will not because it does not want to interfere in private business. it lets the
market economy determine the price. A law firm is no different from any other business.
We all have costs of doing business, such as, meeting our payroll and keeping our doors
open. What we charge for services is determined by our overhead. Frankly, if we charge

" too much for our services, market competition will cause our clients to go to other taw firms.

2

.- T {nformatlon Systems for microfilming and
roductlons of records deltvered to Modern ) Amer{ can Natfonal Standards Institute

otographic process meets standards of the

The micrographic images on this fiim are accurate rep
{s less leglible than this Notice, It is due to the quallty of the

tilmed fh the regular course of business, The ph
?2531; for archival microfilm, NOTICE: If the f{lmed {mage ebove

docunent bedng {1 med. ,%}/}7&:{& Q‘! OW/( (0 /o D/a%f-)q em‘wﬁ

Operator’s Signature




YA ot
ﬁw g
¥
I‘r,':

To widerstand the impact this Bill will have on our business, and ultimately the abllity
of our clients to aaek just compensation for their tragic injuries, it is important to understand
what a contingency fee is and what it Is not. But, prior to doing so it is also important to
understand how difficult it is to represent victims of malpractice in North Dakota.

{ don't know exactly how many thousands of people have contacted our office In the
last twenty years about their sad stories, but it is in the thousands. The next case that
comes to our office wiill be numbered 3047. This will be the 3047th file we have opened
since our law firm was established in the mid 1980's. Almost all of these files are
| malpractice files. The vast majority of those cases did not result in a recovery for our

clients, however. Besides these cases, we have rejected probably 3 to 4 times that many
without even opening a file. Most of the people that have contacted us do not have a
: legitimate case; however, it takes significant attorney time and money to determine who has
a good case and who does not. We must do our best to eliminate frivolous cases. When
we spend 10's to 100's of hours Investigating, but ultimately rejecting a case, we get paid
nothing for our time. In other words, we aren't making money. This is similar to the work
of a real estate agent or other persons earning money on a commission basis. What is

different, however, is that most times we also lose the money we have advanced to

investigate the case.

It is important to understand and accept that serious medical malpractice happens

| in North Dakota. According to the National Practitioners Data Bank, between September
"L 1, 1990 and December 31, 2000, there were 191,938 payments (representing 100,241
physicians) to malpractice claimants in the United States. | do not have statistics for 2001

" tothe present. Of those payments, 244 were physician payments made in North Dakota
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cases for the same period of time. (See www.npdb-hipdb.com) The mean payment in

North Dakota was $167,869.00, and the median payment was $77,500.00. Some
payments may be as low as $5,000.00, and some can be a million dollars. However, five
hundred thousand dollar and greater settlements are extremely rare. For the same period
of time, there were 3,202 nurse payments nationwide with only four payments attributed to
North Dakota nurses. These numbers differ from the ND State Insurance Department
numbers which may be discussed by the committee; but, the National Practitioners Data
Bank numbers are the most accurate numbers because federal law requires the reporting
and there are serious federal penalties for failing to do so. 1 know the reports to the
Insurance Department are off because there are cases our office has settled that do not
appear on the list. | belleve this is because the settlements were within the deductible limits
and not paid by an insurance company. The individual National Practitioners Data Bank
information is protected from being discovered by consumers and their attomeys.

Over the years, we have been called to represent a client who had a breast removed
unnecessarily because she was told she had breast cancer but she didn't: a client who had
the wrong ‘knee oper ated upon; a child ciient who was rﬁistakenly given a medicine into the
muscle instead of o:) top of the skin, causing brain damage and almost death; a number of
clients operated on by the same Alzheimer's affected neurosurgeon who operated at the
T1-2 level (around the shoulder blades) instead of the C5-6 level in the mid neck: clients
who are victims of surgeons who still use antiquated surgical techniques that cause
significant harm; clients whose cancer is missed because a positive x-ray report Is not
followed-up upon for over a year reaulting in death. Other reported North Dakota cases

include removal of the wrong kidney, fraudulent surgery, retained sponges and surgical
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Instruments, and sexual misconduct with patients. We have also sued physicians who were
drug and/or aicohol addicted. | could go on and on. However, what is common to most of
these cases is that the patients' injuries are often so devastating that they cannot work or
the medical bills bankrupt them. With the exception of a few physicians, other
professionals, or wealthier people that we have represented, our clients usually do not have
the financial resources to pay hourly attomey fees or the costs to investigate and prosecute
a malpractice action. The victims of malpractice must, therefore, find a lawyer willing to
take the case on a contingency fee basis and willing to advance the costs of the case based
on the hope of a substantial contingency fee.,

Because state law requires expert opinion to eliminate frivolous actions, and almost
no doctor in North Dakota testifles against another North Dakota doctor, we must go outside
the state for expert opinion. Those experts charge from $200.00 to thousands of dollars per
hour, depending on their specialty. The expert must review the medical records, x-rays,
perform medical research, review depositions and give depositions. This takes a significant
time committment,

| don't know if you have ever tried to get copies of your medical records, but it can
cost over a dollar a page to get the records. | had one facility charge $30.00 for two pages
of records. |tis not rare in our more complex cases for the records from one facility to cost
over one hundred dollars and the records from all the facllities that provided care to cost in
excess of a thousand dollars. Our office often advances these costs because generally,
the clients don't have the resources to obtain them and consequently won't get the justice
they deserve.

After review of the records, an expert opinion ma be negative (no malpractice). In
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this situation, we do not pursue a case. Although we may have incurred $2-5,000 in costs,
the client generally is unable to repay those costs to us. Therefore, our law firm must suffer
the financlal loss.

If there is a meritorious case, the costs to bring it to a successful resolution are
astronomical. It is rare that | can settle a malpractice case in our office for less than
$5,000.00 in costs advanced. Generally, our clients can't afford this expense and depend
on us to advance it. In the more complex cases, our law firm has advanced over
$50,000.00. ) have heard of some law fims in North Dakota malpractice cases of
advancing over $100,000.00 in costs to get the case through trial. We seldom have much
control over the costs since most of it relates to expert opinion. Obviously, if the case is
resolved successfully for the client, the costs are repaid by the proceeds. However, if the
case Is unsuccesstful, and many are, despite very good expert opinion, our law firm, and
others like ours, end up shouldering the financial costs. Although, we can and do often
enter into an agreement with our clients that they must pay our costs, win or lose, the reality
is that our clients do not have the money to pay us back, even if we were to sue them for
the costs.

We must, therefore, rely on the possibility of a substantial contingency fee in another
case to break even financially and meet our payroll. Currently, our office's standard
contingency fee Is V4 of the net proceeds after the costs of the case are deducted from the
gross proceeds. Our fee goes up to 40% of the net recovery right before a trial because
our office overhead and our attorney time increase greatly during this period of time. We
have been doing this type of fee agreement for over 20 years. Some other law firms charge

up to 40 to 60% of the gross recovery, plus costs advanced. It is true that in some cases
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our fees may seem very high; however, overall our fees are not high because on average
the high fees balance out the times when we eamn nothing for thousands of hours of time
and tens of thousands of dollars in case advances unpaid. While a $300,000.00 fee, in a
million dollar recovery may seem large, it must be applied against the losses to our law firm
that are suffered li. other unsuccessful cases. VVhen this is done, all of the lawyers and
secretaries in our law firm make a modest living. If our ability to contract with our clients is
restricted as proposed, our fees will be cut substantially. As a result, we and other
attomeys will not be able to cost effectively pursue malpractice cases. It is important to
realize that the defense bar and malpractice insurance claims agents go into settlement
conferences bragging that there hasn't been a plaintiff malpractice trial verdict in Burleigh

County for over 50 years; a plaintiff trial verdict in Cass County for about 20 years; and, a

' plaintiff trial verdict in Grand Forks County for over 60 years. Nationwide, plaintiffs win only

one out of ten malpractice jury trials. In North Dakota, that number is significantly fower.
Quite simply put, if it is this Bill's intention to stop malpractice cases in North Dakota,
it will probably do that because it will not be cost effective for attorneys to pursus the cases,
(It may stop the cases, but unfortunately, it will not stop the malpractice.) If it is the Bill's
intention to maximize patient recovery, it will not do that, because it will be difficult, ff not
impossible, for malpractice victims to find legal representation, let alone obtain any type of
recovery. If the Legislature wants to truly maximize patient recovery, the Legislature should
propose legislation that forces Insurance companies and health care providers to settle

meritorious claims much earier. It often takes two to three years to bring a case to a final

resolution, even when the malpractice is obvious.
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limit future damages to periodic payments. This Is not a problem that needs fixing. Current
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To make matters even worse for the victims of malpractice, the Legislature wants to

law already requires the discounting of future damages to present value. But, what is most
conceming about this provision is that it puts victims of malpractice at great financial risk.
The proposed legislation does not make adequate provisions to ensure that future
payments will be paid. Many insurance carriers go insolvent each year. A good example
of this is Phico Insurance. This was one of the major medical malpractice insurance
carriers in the United States, including North Dakota. The North Dakota Insurance
Guarantee Fund is now left holding the liabilities of that company here in North Dakota.
This default will have a great financial impact upon other insurance carriers in North Dakota.

The Bill further doesn't define precisely how future payments will be determined. Wil
the damages be discounted to present value? What interest rates, if any, will be used to
compensate the victim for his or her loss of use of the money? Over what period of time
will the payments be made? Who really will guarantee that the payments will be made?
What affect will this have on the North Dakota Insurance Guarantee Fund? This will also
add another layer of expense to the case because an economic or annuity specialist will
have to be hired to determine the value of the future payments or to consult regarding the
safety of the future payment. Frankly, this periodic payment provision is a mess and gives
no direction to courts regarding how to proceed.

What is particularly disturbing about HB 1458, is that it singles out one particular kind
of legal action. There Is no evidence of a malpractice insurance crisis in this state. We
have a very low malpractice claim rate compared to other states. There is no evidence that

attorneys are charging too much for their services. Moreover, | see no evidence that this
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(’ . legislation will lower the true cause of health care claims, which is the malpractice itself.
if the Legislature truly believes that there are problems that must be addressed, shouldn't
they be addressed in all legal actions and shouldn't they be addressed to the defense
fawyers as well? But, in final the analysis, everyone in this country has a right to seek
redress of their legal grievances in court. No one in this country, no matter their wealth and
political muscle is above the law, including health care providers. This proposed legislation

puts health care providers above others in the law. This is wrong and is not American

justice.

Thank you.
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Testimony by Paula J. Grosinger Lobbyist #193, North Dakota Trial Lawyers Assoclation 1
To: House Human Services Committee, The Honorable Clara Sue Price Chairperson

Re: HB 1458

Date: 12 February 2003

“Well — Something has to be done.”

Chairman Price, members of the Commiittee, “Well, something has to be done because
Doctors can’t afford malpractice insurance and some people are getting rich.”

My name is Paula Crain Grosinger, RN, ] am a former insurance agent. I am a
Baccalaureate Degreed Registered Nurse who has worked in autonomous nursing
practice, and the acute care setting, as well as the intensive long term acute care setting,
In the latter I had primary nursing responsibility for the development of documentation
forms including incident reports, policy and procedure manuals, and helped a new
hospital successfully complete its first state survey in the patient care setting.

I carry professional liability insurance for my small business and I carry malpractice
insurance as a nurse.

I am also the executive director of the North Dakota [rial Lawyers Association and a
lobbyist for the North Dakota Trial Lawyers Association. The association has over 150
attorneys who provide representation to those who have been wrongfully harmed or
injured.

Some of you may be wondering, “Why did she go over to the dark side?”

“Well — Something has to be done.” .

When 1,500 medical instruments are left inside patients each year'; when one in 50
hospitalized patients is injured due to negligence’ (American Academy of Family
Physicians); when 98,000 Americans die due to hospital mistakes each year
(National Academy of Sciences and National Institutes of Medicine)® ... Well,
something has to be done.

Think about those ninety-eight thousand Americans who die from things as simple as
infections caused by health care providers’ failure to wash their hands, to preventable
medication errors, to complex cascades of events. That’s the equivalent of a DC-10
loaded with people taking off from the Bismarck airport, crashing, and killing everybody
on board every day for a year.

Don’t you think we’d all be saying, “Something has to be done’?

We are fortunate. We live in a community and state where most doctors have high
competencies and are deeply concerned about the welfare of their patients, Bismarck has
one of the top 100 Heart Hospitals in the United States and enjoys a level of health care
envied by both patients and practitioners around the count]y. Medical malpractice
premiums are about 40% lower than the national average.'
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' Testimony by Paula J. Grosinger Lobbyist #193, North Dakota Trial Lawyers Association 2
To: House Human Services Committee, The Honorable Clara Sue Price Chairperson
Re: HB 1458
¢ Date: 12 February 2003

I recently completed over ten years of service on the St. Alexius Advisory Board, I am
aware of the issues involved with physician recruitment and retention. The cost of
medical malpractice insurance and the fear of lawsuits and plaintiff judgments are not
deterrents in North Dakota. Again, we are the envy of other states. So what exactly is
House Bill 1458 trying to fix?

Doctors in other states have seen malpractice insurance premiums skyrocket, But is this
because of a tort crisis?

That is not supported by the facts, and certainly in North Dakota it's not supported by the
facts. What the facts do show is that medical malpractice insurers, who profited from
double-digit returns on their stock market investments during the 1990s, let underwriting
standards slide as they bid for more customers while keeping premiums artificially low.
When the market dropped, or became what is called a “hard market,” insurance
companies jacked up premiums to make up for their own mistakes.

Rather than blame their Enron-like accounting practices (as in the case of St, Paul
Companies which released $1.1 billion in reserves between 1992 and 1997 to boost its
bottom line while trying to avoid paying taxes on those reserves)*, and rather than admit
they brought problems upon themselves with their underwriting and investment practices
they said, “Well, something’s got to be done.”

So, insurance companies, and those interested in insurance companies -- some of them at

high government levels, created a crisis complete with manufactured press events and

headlines that played on the public’s fears:

o “Doctors are leaving practice because of frivolous lawsuits and runaway jury
verdicts.”

o “Health care crisis caused by greedy plaintiffs and attorneys.”

¢ “Doctors protest high malpractice premiums: Tort reform needed.”

For every problem there is a solution that is neat, simple, and wrong -- especially when
the solution hasn’t made the right causal connection.

What about those runaway jury awards and the explosion of medical malpractice
lawsuits?

First, there is no explosion. The National Center for State Courts confirms that overall
claims rates continue to decline.’ (North Dakota Insurance Department records indicate
less than 2000 reported incidents of medical malpractice claims since they started
keeping records in 1983) ¢, Second, juries and medical malpractice awards aren’t a
significant cause of premium increases. The national jury payout average is $125,000
with the average projected payout for all claims expected to settle between now and 2010
being less than $45,000. North Dakota by the way {s 49™ in medmal payouts. ” (Most tort
cases result from: automobile accident injuries and most civil case filings are contract

disputes.®)
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. Testimony by Paula J. Grosinger Lobbyist #193, North Dakota Trial Lawyers Assoclation 3
To: House Human Services Committee, The Honorable Clara Sue Price Chairperson

. Re: HB 1458
. Date: 12 February 2003

Even the Chairman of the Board of the American Academy of Family Physicians Dr.
Richard G. Roberts says it's not about the money:

“The size of the awards is driven primarily by the medical care costs of the successful
plaintiff. Pain and suffering along with other noneconomic damages, can be factors in the
3ncreasc in awards, but the rising cost of medical care appears to be the most significant.”

Roberts also notes that of the one in 50 hospitalized patients injured due to negligence,
only 10% of those injured file lawsuits. That “there is more malpractice committed than
is recognized, litigated or compensated... and injured patients are much more likely to
sue when they believe their physicians failed to address their concerns.”®

Former Texas Insurance Commissioner J. Robert Hunter and former state legislator now
current Washington State Insurance Commissioner Mike Kreidler agree that the medmal
premiums charged by insurance companies and do not correspond to jury awards but
rather according to Hunter, “rise and fall in concert with the state of the economy.”®

Even the CEOQ of one of California’s leading malpractice insurers, Donald Zuk says “I

* don’t like to hear insurance company executives say it’s the tort system — it’s self-

inflicted.” * By the way, successes in halting the rise in California malpractice premiums
were not the result of tort reform. They were the result of legislated moratorium
(Citizens’ Proposition 103) on malpractice insurance premium increases.

House Bill 1458 and its Federal cousin H.R. 4600 are the wrong solution for this so-
called “crisis.”

This Bill will not reduce insurance premiums. Instead, it mandates structured settlements
that will ensure malpractice victims remain vulnerable and in poverty while large
insurance companies reap the interest benefits of a plaintiff’s jury award. And what
happens if an insurer becomes insolvent? There is no protection for the injured victim
who faces a lifetime of ongoing medical expenses. Taxpayers like you and I will then be
responsible for someone else’s mistakes, Besides, North Dakota law already has
provisions for periodic payments for those who are medically harmed and require

custodial or institutional care.

Think about the cost to a family of a child with malpractice-induced cerebral palsy over
the life of that child. ‘

And what if you are a middle income or economically disadvantaged person who loses
both breasts unnecessarily due to medical negligence? The contingency fee provisions of

A this bill would ensure that victims like Linda McDougal won’t find an attorney. o (Fargo

Forum article provided.)

H o ¢ y  of records ¢ ‘ feroffiming and
urate reproductions of records delivered to Modern Information Systems for m
Lﬁe’"'ﬁ??@?ﬁ’imﬁﬂm tcho'us‘rsfe1 lg‘f al::sf::se. e‘rhepphotographic process meets standards of the Amer{can Nat éonat s:ﬁndarg?iins:;tutlﬁ:
(ANS1) for archival microfilm. NOTICE: 1+ the filmed image above is loss legible than this Notfce, it s dus to the quality

document being f1lmed, ,(%/ }79;&7:2 Q‘. C J/—lkﬁé‘i (0l D/a C& o= w;

Operator’d Signature




- - —-

I \{i ;

’ ) Testimony by Paula J. Grosinger Lobbyist #193, North Dakota Trial Lawyers Association 4
To: House Human Services Committee, The Honorable Clara Sue Price Chairperson

Re: HB 1458

. Date: 12 February 2003
If we really want to do something about malpractice premiums, we should be looking at
solutions that reduce medical mistakes.

There is no open reporting of medical mistakes or even medical malpractice. ' Most peer
review systems keep the public and injured patients in the dark about which doctors cause
the most harm. Performance Improvement programs and Risk Management initiatives
tend to stymie reporting of actual incidents. In fact, nursing staff who file incident reports
related to errors may find they are now in a hostile and retaliatory work environment. 2

There is a national databank which is supposed to contain reports of malpractice claims
paid by insurers on behalf of named practitioners, but it’s of no use to medical
consumers, The public is denied access. In fact, the American Medical Association
provides information on their website under the heading “How to evade a report to the
NPDB (National Practitioners Data Bank)”.!?

Well, something has to be done — but HB 1458 fixes nothing and only further harms
those who have already been harmed.

Why should negligent defendants who are doctors be treated much more favorably in the
eyes of the law than negligent accountants, lawyers, engineers, or even blue collar

~ workers? A basic principle of our legal system is that all are treated equal under the eyes
of the law. 1458 clearly violates this principle.

Talking Points:
e Medical errors are the 8% leading cause of death in this country, November 1999 report of the Institute

of Medicine (IOM), entitled To Err Is Human; Building A Safer Health System
hitp://books.nap.edu/books/0309068371 Vindex,htm] **

e “More Americans die at the hands of incompetent or dangerous doctors than are killed by car crashes,
homicides, suicides, illegal drug use and AIDS combined... anyone can become a victim of

malpractice.” ** National Center for Patient Rights

o Patients are often harmed by inadequate care and outright medical mistakes in the days afier they are
sent home from the hospital, Nearly one In five patients have adverse events after they go home — new
or worsening symptoms resulting from treatment they received, not from their underlying disease. 16

e  One out of four debtors in 1999 identified illness or injury as a reason for filing for bankruptcy. A
significant number of these debtors identified tort injuries as the basis for their incapacity. As other
research Indicates that women receive a significantly larger proportion of their compensatory damages
as noneconomie, it s notable that the study found that households headed by women, and single
women, were nearly twice as likely to file for barkruptcy for medical reasons as houscholds with a
male present. For other especially affected categories, debtors over 65 years of age, 47.6% listed
medical costs as a reason for filing, compared to 7.5% of dcbtors under 25. ' Elizabeth Warren,

Harvard Economics Study

« o  Talk about “greedy attorneys and clients.” Attorneys have to bear the up front expense of hiring
experts for the discovery phase of a malpractice lawsuit. This involves hiring medical doctors whose

fees typically start at $400 - $500 per hour,
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L ' ! Testimony by Paula J, Grosinger Lobbyist #193, North Dakota Trlal Lawyers Assoclation 5
To: House Human Services Committee, The Honorable Clara Sue Price Chairperson
. Re: HB 1458
- Date: 12 February 2003

¢ HB 1458 treats malpractice victims unfairly by creating more obstacles to financial recovery, limiting
their abllity to obtain legal counsel, and limiting payment for counsel who must carry the burden of
proof, At the same time it places no restrictions on payment for the defense.

*  Ifthose responsible for causing harm do not pay for their wrongdoing, taxpayers will have to pay
instead.

*  American College of Obstetricians and Gynecologists says a typical OB-GYN can expect to be sued
2.5 times in a career. Dr. Denise Baker, the Sarasota, FL. OB-GYN referred to by President Bush in his
2003 State of the Union address has been sued four times in four years. Her practice problems cannot

be said to be typical or indicative of a need for tort reform, '*

» Attorneys face legal sanctions for frivolous cases. If Uniform Civil Code Rule 11 is violated,
attorneys fees and costs are imposed on the plaintiff.

Sources
1. New England Journal of Medicine, Risk Factors for Retained Instruments and Sponges after Surgery

(http://content.nejm,org/cgi/content/full/348/3/229 Jan, 16).

2, American Academy of Family Physicians News Department, Tort Reform Only Part of solution for
Liability Crisis (Leawood, KS: American Academy of Family Physicians, 17 May 2002).

3. National Academies Press, Priority Areas for National Action: Transforming Heaith Care Quality
A (Washington, DC: The National Academy of Science - Institute of Medicine 2002),

4, Zimmerman, R. and Oster C., Insurers’ Price Wars Coniributed to Doctors Facing Soaring Costs;
Lawsuits Aone Didn't Inflate Malpractice Premiums; Reserves at St. Paul Distorted Pricing Plcture
in 1990s, (New York, NY; Wall Street Journal, 24 June 2002),

5. The National Center for State Courts, Examining the Work of State Courts (Willlamsburg, VA,
2001, NCSC Court Statistics Project)
http://www,ncsconline,org/D_Research/csp/2001_Files/2001 Tort&Contract.pdf

6. North Dakota Department of Insurance (Bismarck, ND)

7. Doroshow, J., An Accident and a Nightmare (New York, NY, Citizens for Corporate Accountability
and Individual Rights November 1998).

8. Roberts, R., Understanding the Physician Liability Insurance Crisis (Family Practice Management,
October 2002); pp. 47-51.

9, Hunter, R., Medical Malpractice Costs a Small Fraction of Total Health Care Costs (New York, NY,
Citizens for Corporate Accountability and Individual Rights, 14 November 2001).

10. Aamot, G., Woman Scarred by Medical Error Fights Bush Plan (Fargo, ND; Fargo Forum, 3
February 2003) p. A8,

11. United States Congress, Office of Technology Assessment, Defensive Medicine and Medical
Malpractice, OTA-H-602 (Washington, DC: U.S, Government Printing Office, July 1994),
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= Aduit Helght PHILADELPHIA -- Patients are often harmed by inadequate care and More search optic
Predictor outright medical mistakes in the days after they are sent home from the
» Caffeineand  hospital, according to new research.

Eertllity
- _fﬂc__jggssgls The study, conducted at one large hospital, found that nearly one in five
= Child CPR patients had “‘adverse events" after they go home - new or worsening

symptoms resulting from the treatment they received, not from their

» Arthritis Quiz X .
. : underlying disease. Most problems could have been prevented or eased

rind ox with better care.

ap health | . . -
‘ sclence The researchers said the problems often occur because hospitals fail to

your heaith communicate effectively with patients and their primary care physicians

after discharge, and neglect to follow up to identify symptoms and

mpls.st.paul g P ymp

hepa!th P complications before they become more serious.

disease Index

talk about your Many studies have looked at patient safety inside hospitals, including a

health review by the Institute of Medicine that blamed medical mistakes for the
deaths of 44,000 to 98,000 hospitalized Americans each year. The latest
report, in Tuesday's Annals of Internal Medicine, is the first to assess

how often discharged patients become sick as a result of their treatment.

contact us

Researchers at the University of Ottawa and Harvard Medical School
contacted 400 patients who were hospitalized at an unidentified urban

teaching hospital. '

They found 76 patients had adverse events after they were sent home. Of
those, 23 were deemed preventable and 24 would have been less severe

with better care.

Two-thirds of the problems resulted from drug side effects. In one case,
an asthmatic patient who had a heart attack was prescribed a beta
blocker, a drug that slows the heart rate but can cause asthma attacks.

The patient developed wheezing and a cough.

y In another case, a patient with an inflamed pancreas was sent home after
his X-ray was misread. He was readmitted four days later with

worsening symptoms.

Study co-author Dr. David Bates said the results demonstrate a nced for

httn://www.startribune.com/stories/1556/3632763.html 02/11/2003
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Medical errors follow patients after hospital stays, study says Page 2 of 2

better follow up.

“*The current reimbursement structure does not reward providers for
glving post-discharge care," but *"hospitals ought to support having
someone get in touch with (discharged patients)," said Bates, of
Harvard's Brigham and Women's Hospital.

The study's results are not surprising because patients are discharged
from the hospital more quickly than in the past - and in worse shape,
said Dr. Kenneth Kizer, president of the National Quality Forum, which
is working to develop better ways of measuring medical care. *'They are
still vulnerable, their needs still have to be looked after and they need to

be tended to."

GEY OUT OF A JOB YOU DON'T LIXE
AND INTO CNE YOU DO.

Return to top
© Copyright 2003 Star Tribune. Al rights reserved.
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the Physician

Insurance Cirisis

Just when you thought declining reimbursement
and rising expenses had squeezed your practice
dry, liability insurance premiums began to climb
dramatically. Here’s what’s behind the increases.

Richard G. Roberts, MD, JD, FAAFP

n certain areas of the country, sky-

rocketing medical liability insurance

premiums are pushing physicians out

of practice and denying patients access
to needed services. In eight states, premiums
increased an average of 30 percent or more
last year. Another 12 states saw average pre-
miums increase 25 percent during the same
period, and problems are emerging in several
other states as well, (See the map on page
49.) The hot spots are states where insurers
have either left the market or gone bank-
rupt, where awards are particularly high or
where there is very active litigation in certain
areas {e.g,, pregnancy-related cases). Premi-
um increases as high as 80 percent have
been reported in
some areas.!

The premium dif-
ferences between
these areas and those
in other parts of the
countty are dramatic.
In Wisconsin, a family doctor who delivers
babies and performs cesarean sections pays
about $14,000 a year for coverage that
extends to infinity. Family physicians with
far less coverage pay three to five times as

The
NOYICE: |

The size of the awards is driven
primarily by the medical care
costs of the successful plaintiff,

RV

o rep

much in some other
states. Physicians in
other specialties are
suffering, too. In
southern Florida,
obstetricians spend
$209,000 for
$250,000 in coverage
and, in effect, are essentially self-insured.

Dimensions of thz problem

The most important factor in rising medical
liability premiums appears to be the size of
the awards, rather than the frequency of
lawsuits. In Wisconsin, the number of
claims filed actually decreased from 348 in
1990 to 249 in
2001.2 In 1995,

the national median
for jury awards was
$500,000 and the
median pretrial set-
tlement amount was
about $350,000. By 2000, the median

jury award had risen to $1 million, with

the median pretrial settlement award at
$500,000. In 2000, defendant doctors
prevailed in GO percent of all the cases that

October 2002 « www.aafp.otg/fpm » FAMILY PRACTICE MANAGEMENT v 47
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Dr. Roberts is past president of
the AAFP. He served for six
years on the Board of Governors
of the Wisconsin Patient Com-
persation Fund and for the past
eight years has served on the
Board of Directors of the Physi-
cian Iriturance Company of
Wisconsin, He is a profestor of
Jamtly medicine at the Univer-
sity of Wisconsin Medical
Sthool and practicet in
Belleville, Wis. Conflfcss of
interest: none reported,
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Rt The size of the awards is driven primarily
¢ by the medical care costs of the successful

}6 plaintiff. Pain and suffering, along with

other noneconomic damages, can be factors
% in the increase in awards, but the rising cost
of medical care appears to be the most sig-
( nificant factor,

Other important data describing the
medical liability insurance crisis come from
the Physician Insurers Association of Ameti-
ca (PIAA), which represents 51 companies,
many of which are doctor owned or doctor
directed, In 2001, the companies’ loss ratio,
the amount of money they paid out for
malpractice claims compared to the amount
they took in, was about 116 percent. In
other words, for every
dollar that they
received in premiums,
they paid out $1.16.4
Malpractice insurers
can be profitable with a loss ratio as high as
105 percent because the
difference between the amount received in

may be more than made up for by invest-
ment income earned on the premiums that
are held in reserves for future pay-outs.
What happened? A robust economy in
the 1990s meant more visits to doctors and
excess capital. More patients golng to their
ductors meant a greater chance for more
lawsuits in the future with higher liability
costs. Excess capital meant that there was
mote money to invest, and the companies
invested their funds in the industry they
knew best - their own — by discounting
their premiums below actuarial risk in order
to obtain or preserve market share, The
increased suits, and awards, that began to
roll in toward the end of the 1990s coincid-
ed with a drop in the investment economy,
Suddenly, malpractice carriers faced the

A8 FAMILY PRACTICE MANAGEMENT » wwwanfp.arg/fpm * Odober 2002
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Malpractice carriers faced the
“perfect storm” in 2001,

TP FFRERY

premiuins and the amount paid out in losses

{c process mee
n the regutar course of busfr}:sst.he Tfhielmtion?a?ephabp\fe {g tess legible tha

“perfect storm” in 2001: Higher loss ratios
(116 percent) occurred at the very time
investment income plummeted (—8 percent
yield), resulting in significant losses, Conse-
quently, major carriers declded to leave the
market. Among them was the second largest
carrier, The St. Paul Companies, which
reported nearly $1 billion in losses for med-
ical liability in 2001,

Costs of medical liability

Several factors are cruclal in understanding
the true costs of medical lability: insurance
premiums, defensive medicine, physician
time and medical care costs.

Insurance preminms, The dramatic
premium increases experienced recently by
many physicians have much to do with sta-
ble or even decreasing premiums paid during
the mid-to-late 1990s. At that time, insurers
were looking for ways to avoid paying taxes
on their reserves, which were growing rapid-
ly as a result of significant gains in their
investment portfolios. Rather than maintain
excess capital on the books and pay taxes on
that capital’s investment income, the compa-
nies bought or preserved market share by
selling policies for less than their actuarially
predicted risk, The market was “soft.” In
other words, they sold
$10,000 of risk for
$5,000 in premiums
to sell twice as many
policies. At the time,
doctors were pleased with stable or declining
premiums; insurance company shareholders
were happy with their rising share prices and
dividends. Eventually, when the under-
reserved losses finally came due and the
investment economy cooled, a correction
was bound to occur, That day has arrived,
and the medical lability insurance market
has “hardened” dramatically in the past
two years.

Defensive medicine. Doing additional
tests or procedures mote for liability protec-
tion than patient benefit costs an estimated
$40 billion to $100 billion a year.

Physician time in litigation. Physicians
who are sued for malpractice spend on aver-
age about one week of their professional life
dealing with the claim.

Medical care costs. Rising liability insur-
ance premiums are part of the reason for
increasing medical care costs, as doctors
attempt to pass on the additional costs of
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liability coverage in the form of higher
patient fees, Similarly, rising medical care
costs affect liability premiums as insurance
companies have to pay out more for the
medical care of successful plaintiffs.

Even more distressing are the indirect
costs of the medical liability system, repre-
sented by changes in physician practices and
relationships with their patients,

Practice changes. Without question,
being sued for malpractice represents a very
profound experience for physicians, Accord-
ing to one study of about 150 doctors who
were sued for malpractice, 95 percent
reported significant
physical or emo-
tional symptoms
during the litiga-
tion process,

42 percent stopped
seeing certain
kinds of patients and 28 percent stopped
doing certain kinds of procedures.

Extensive media coverage of trauma cen-
ters closing in Nevada and women driving
long distances to find maternity care in Mis-
sissippi spotlight the impact that the liability
insurance crisis has had on access to medical
care, Public and legislative interest in tort
reform appears to increase when medical care
access is restricted.

Changed relationships. Being sued can
permanently change how doctors regard

A NATEONAL PERSPECTIVE
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Public and legislative interest in
tort reform appears to increase when
medical care access is restricted.
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themselves and their patients, Some may
contend that the risk of malpractice litiga-
tion is simply an inevitable cost of doing
business for physicians. That point of view
fails to recognize that doctoring is by its very
nature an intensely personal endeavor, not
one that can be treated as an arms-length
commercial transaction,

Perspectives on malpractice

Doctors often assert that if there were fewer
lawyers, there would be fewer medical mal-
practice lawsuits, While the U.S. has one-
sixth of the world’s lawyers, studies have
shown that it is
the number of
doctors, not
lawyers, in an area
that predicts the
number of mal-
o practice lawsuits.
The explanation for this finding lies in the
fact that more doctors in an area means more
doctor-patient encounters, More encounters
means a greater chance for more unwanted
or unexpected outcomes, with more lawsuits
as the result,

Plaintiffs’ lawyers commonly attribute the
problem to “just a few bad doctors” and
point to studies such as one in Southern
California that reported that 0.6 percent of
Los Angeles County’s doctors resulted in 10
percent of the lawsuits and 30 percent of the

I States in crisis
States showlng problem signs
L3 States currently OK
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pay-outs in one year.” The problem with this
study and others like it is that they look at
limited periods of time during which only a
small number of doctors are likely to be
named in suits, while virtually every doctor
is likely to be named in at least one suit over
the course of a career,

Insurance companies contend that the
current crisis is about matching premiums to
liability: Insurance policies were sold in the
1990s for less than their projected risk and
now the piper has to be paid.

The public
ends up confused
in the media bat-
te for their sup-
port. Consider
the combatants;
the poor under-
paid doctors, the

lowly downtrod-

den lawyers and the small struggling insur-
ance industry. All look like villains to
members of the public, At this time, however,
the public appears to have heard the message
about premiums rising too high and creating
havoc in the availability and practice of medi-
cine. If recent surveys are to be believed, the
public is sympathetic on this point.

A poll conducted in April for the Health
Care Liability Alliance by Wirthlin World-
wide showed that 73 purcent of respondents
favor reasonable caps on the “pain and suf-
fering” component of malpractice awards,
and 76 percant favor limiting attorney con-
tingency fees. Some 78 percent of respon-
dents were concerned that increases in
medical liability costs could limit their access
to care, and 71 percent felt that malpractice
litigation is one of the main reasons that
health care costs are rising, Almost half (48
percent) thought there are too many lawsuits
filed against doctors, although about 17 per-
cent thought there are too few.

One reason for these different perspec-
tives is that people are not in agreement on
the goals of the tort system and whether it
accomplishes those objectives. Most would
argue that the tort system is supposed to
accomplish three goals: make the injured
party whole again, punish the individual
who committed the harm and put others on
natice that they should avoid the behavior
that caused the injury. In fact, the system
does not do any of these very well,

As to making the patient whole, the Har-
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vard study in New York State showed that
fewer than two percent of patents injured as a
result of negligence sued for malpractice, And
the researchers estimate that “perhaps half the
claimants will eventually recelve compensa-
tion,” Several other large, important studies
have found similar results, These studies sug-
gest that there is more malpractice being com-
mitted than is being recognized, litigated or
compensated, The system is not very efficient
at making patients whole when fewer than
1 percent of those with injuries due to medical

error ever get

any money.

One of the great dilemmas of American When it

health care is that even as doctors are  comes to punish-
able to do more and better, patients
expect more and better.

ing the individual
who cornmitted
the harm, the tort
system certainly
exacts an emo-
tional punishment on individual doctors, but
insurance softens the financial blow.

The system also falls short at putting oth-
ers on notice. Doctors rarely know the most
likely reasons for being sued. Therefore, they
do not know what they should be doing or
not doing to avoid a particular harm,

Potential solutions

There are only two ways to go through a
medical career and never be named in a suit.
The first is to never see a patient, The second
is to keep all patients deliriously happy,
because happy patients do not sue. Of course
neither approach is very realistic, Another
“solution” doctors may contemplate is prac-
ticing without liability coverage, As tempting
as this strategy may be, many states mandate
coverage by making it a prerequisite to main-
taining a medical license. The following are
more practical strategies for improving the
current malpractice climate:

Public education. One of the great
dilemmas of American health care is that
even as doctors are able to do more and bet-
ter, patients expect more and better, It seems
difficult, if not impossible, to meet public
expectations. 'The media contribute to this
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problem by sensationalizing medical
advances, Physicians and the media share a
responsibility to provide reallstic portrayals
of medical care so people have more reason-
able expectations of what physicians can do.

Improved legal defense. Emerging
science has made
some types of mal-
practice cases easler
to successfully
defend. For example,
studies show that the
cause of neonatal
seizures, mental retardation or cerebral
palsy in more than 90 percent of affected
children is unknown, but it is not due to
the birth process.

Tort reform. Adopted in the 1970s in Cal-
ifornia, the Medical Injury Compensation
Reform Act (MICRA) has served as a model
for many tort reform efforts. Experience with
MICRA-type reforms has shown that 4 cap on
non¢conomic damages (pain and suffering,
loss of consortium, etc.) is the single most
effective way to moderate premiums ~ it low-
ers premiums by about 15 to 18 percent.

Reducing the statute of limitations to
three years for an adult also reduces premi-
ums by about 8 to 9 percent. Restraining
attorneys’ contingency fees to a sliding scale
that limits them to ho more than a third of
the overall award will bring premiums down
by about 5 to 7 percent.é Two other reforms
that can help to moderate premiums are the
collateral source rule, which allows the jury
to hear that there are other sources of money
for the patient, and periodic payment, which
allows for payments to be paid over time as
they are needed (e.g., future medical costs),
rather than in a single lump sum,

Alternative dispute-resolution systems
such as binding arbitration or mediation,
though appealing in some respects, are not
necessarily more cost-effective than more
traditional approaches, Loser pay systems are
popular, especially in Europe, but are not
generally favored by Americans,

The Help Efficient, Accessible, Low-Cost,
Timely Healthcare (HEALTH) Act, intro-
duced by Rep. James C. Greenwood, R-Pa,,
would apply MICRA reforms to all states
through federal law. Political pundits give the
HEALTH Act a low chance for passage at this
time, Many believe that the better strategy is
to push for MICRA reforms at the state level
in those states with the biggest problems,
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Conclusion

Lawsuits alleging medical negligence date
back as early as the founding of the Republic,
The direct and indirect costs of malpractice
litigation are considerable, Liability insurance
premiums fluctuate based on patterns of
medical care utiliza-
tion and on returns
from the investment
economy. The key
actors in the liability
system all have dif-
ferent perspectives
on the reasons and solutions for the current
crisis. While the initial temptation is to push
for any and all types of tort reform, experi-
ence has shown that some reforms are more
effective than others and that some may actu-

ally make matiers worse, a

Send comments to fpmedis@aafp.org.
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McDougal Transcript

My name is Linda McDougal. 1 am 46 years old. I am from a small Norwegian
community in north western Wisconsin, about 35 miles east of the twin cities, called
Woodbville, Wisconsin. The population of my town is a little over one thousand, we are
small town USA,

I am a veteran of the United States, and my husband is too. We both served in the
Navy, and 8 months ago... In preparation for an annual physical, I went to the hospital in
the twin cities, for a routine mammogram. I was called back, ah... for additional testing
and they proceeded with a needle carbiopsy, and within a day I was told that I had breast
cancer,

The following week, I met with a surgeon, and the surgeon laid out my options, I
could go for a lumpectomy or a single mastectomy or a double mastectomy., With the
lumpectomy and single mastectomy, I was quoted statistics on, umm.... Chances of
reoccurrence within five to six years.

1 was told that I would have to go on chemotherapy and radiation, possibly
followed by a drug called tomoxifin, I went in and discussed this with my husband at
length. We—my world was shattered at this point, but we discussed it and decided on the

“ most aggressive form of treatment to us. And that was the double mastectomy.,

Surgery was set up and I had the procedure done at United Hospital in St. Paul,
Minnesota. Forty-Eight hours after my surgery, the surgeon walked in my room and told
me ‘I have bad news for you,’ you don’t have cancer.

Not—being in shock...my husband was with me, uh...we were reduced to tears,
and we couldn’t get out of the hospital fast enough. I dealt with shock for many days.
To some extent I am still suffering from a deal of shock, Uh.., my... its difficult when its
easier to accept the fact that you have cancer, than to accept the fact that you don't have

cancer,

Its difficult to accept the fact that I don’t have cancer because my—the trust I
have in the medical profession was betrayed. The pathologist apparently had switched
slides with the paper work, and made a...very big mistake.

Its been very difficult for me to deal with this....uh... several weeks after my—
the removal of my breasts, I had infection, Uh.., I'had to undergo an emergency surgery
to remove...part of the reconstruction materials that had caused an——there was an

infection raging through my body.

I am still fighting infection it’s been seven and a half months. And I am still
fighting infection and cannot continue with the reconstruction process. 1don’t at this
time, I don’t know how long it's going to take me, but it could be a year, maybe two
before 1 have anything that...I can't see how its even going to resemble anything like a
breast. Uh... they assure my that it will, but I can't see it.
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What the future holds for me, I—I don't know. Iknow...that...limits on....Jimits
on the ability to sue doctors is not the answer. In my particular case I was told when I
came public with this, that the pathologist involved had a ten year period of
exemptlamentry performance, and that they don’t reprimand or punish this doctor until a
second reoccurrence—or second occurrence. I don’t understand that if somebody has to
die, but to limit—put limits on what I need in the future is not fair.

I feel like I have to speak out for all the victims out there that can’t speak for
themselves, uh because there are victims., You could be a victim tomorrow, Umm,., ]
think everybody needs to ask....they need to speak from there heart and their conscious,
instead of to corporate America and the insurance agencies. Rather than deal with
...umm, .. putting limits on my recovery over the future years, you need to address why
this happened. The need to get to the root of the problem and stop—stop the medical

mistakes from happening.

Doctors aren’t held accountable, and they need to be. That is all I have to say.
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February 12, 2003

HOUSE HUMAN SERVICES COMMITTEE
HB 1458

CHAIRMAN PRICE AND COMMITTEE MEMBERS:

My name is Jack McDonald, I'm appearing here today on behalf of The Arc of North
Dakota. The Arc is an open membership organization made up of people with mental
retardation and other related developmental disabilities, their familles, friends, Interested

cltizens, and professionals in the disability fleld.
The Arc of North Dakota has over 1,200 committed members and friends...your

neighbors and constituents...in chapters In Grand Forks, Fargo, Valley City,

Jamestown, Bismarck, Dickinson and Bowman.
The Arc has a number of legislative priorities for the 58" Legislative Assembly. One

of them Is to do everything It can during this ses

from mental retardation.

—

sion to assist those we serve who suffer

The Arc Is concerned about the Impact this bill will have upon victims of medical
malpractice, and particularly about malpractice that happens during childbirth that might
result In mental retardation or other developmental disabilities. This, unfortunately, is not

an uncommon occurrence.

Statistics indicate that up to 98,000 people are killed each year by medical
mistakes. Most people do not pursue legal action. Those who do pursue legal remedles
most often lose. Doctors win about 75-80% of all malpractice cases.

HB 1458 addresses the small number of malpractice victims who may actually win
a case, and penalizes them for winning by: (1) having their damages reduced by collateral
sources; (2) having their damages reduced to a periodic payment schedule; and (3) having
thelr attorney fees capped. The net result of 1 & 2 is that Injured victims of malpractice will
recover far less than they deserve. The net result of 3 is that victims of maipractice will not
be able to find attorneys to take their cases. This will be particularly hard on those who will
suffer mental retardation for the rest of their lives.

North Dakota has malpractice insurance premiums that are among the lowest in -
the nation. The problem the bill s designed to address does not exist here. There aren't
many malpractice verdicts in the history of the state, but one of them out of Minot is a
malpractice case which resulted In a verdict for the family of a baby who was negligently
delivered and has multiple lifelong disabillties (Including profound mental retardation) as a
result of the doctor's lack of care. Under HB 1458, the family's recovery would have been
greatly reduced, and there would be no guarantee that the recovery would even cover the
care costs caused by the malpractice. If the doctor who caused the Injury Isn't going to pay
for the care costs, then the costs fall back on the famlily and then to all of us through the
Department of Human Services, as this committee knows full well.

There Is ample evidence that the increase in malpractice costs Is more closely
related the management and Investment practices of the insurers than to lawsuits. As
Indicated above few people pursue lawsuits, and those who are awarded large verdicts are
usually awarded those verdicts because of the cost of future care.

We urge a do not pass. If you have any questions, | will be happy to try to answer.
them. THANK YOU FOR YQUR TIME AND CONSIDERATION,
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