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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1471
House Finance and Taxation Committee
Q0 Conference Committee

Hearing Date January 29, 2003

Tape Number Side A Side B Meter #
1 X 21.5
Committee Clerk Signature Q{QJ{\_& u ) (AZEJJ’}'\)
Minutes: U
REP. WESLE T IRM Called the hearing to order.
REP. AL CARLSON, DIST. 41 Introduced the bill. He presented amendments to the bill,

Because of miscommunication, the legislative council drafted the bill as a flat tax, it was not
meant to be a flat tax, it was meant to bracket it, except with different rates. Summary of the
testimony is with the amendments added. See attached summary, This bill deals with addressing
corporate inconie tax. He felt the perception of North Dakota is that it is a high tax state. The
main objective of this bill is to get us to a real rate.

JILY. DE GENERAL GER OF BH Testified in opposition of the
bill. See attached written testimony.

REP. KLEIN How much would you have to raise the price of the paper, if we pass this bill?
JILL DENNING A couple of years ago, we raised the price of our news stand copies of fifty

cents to seventy five cents, we were scarcd. Businesses cut back on their ads.
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House Finance and Taxation Committee
Bill/Resolution Number HB 1471
Hearing Date January 1-29-03

REP. HEADLAND Do you have any idea how long newspapers have been exempt in this

state?
JILL DENNING Idon’t know.

ROGER BAILEY, EXECUTIVE DIRECTOR OF THE NORTH DAKOTA
NEWSPAPER ASSOCIATION Testified in opposition of the bill. See written testimony,
REP, KELSH Do you know how many other states have newspaper exemptions?

ROGER BAILEY I don’t know, there are some that have the tax, but they are in the minority.
REP. BELTER Is there some disagreement in your organization on this issue?

ROGER BAILEY Iknow that issue was explored by the forum editorily, and I believe they are
with us on this opposition to the bill,

REP, KLEIN On your testimony you say a sales tax of $21,528, is that yearly?

ROGER BAILEY That is an annual figure.
REP, WEILER Referred to middle of testimony, to absorb the tax an increase will not be

possible, will you explain why it wouldn’t be possible, to add a nickle onto the price of the
newspaper?

ROGER BAILEY It could be possible, but in many cases, such as the situation with vending
machines, the overall average price of newspapers now is about fifly cents. Vending machines
only work in increments of twenty five cents, if the sales tax is added onto an individual copy, we
are either looking at going up a whole lot, so that the individual copy would be seventy five
cents, the consumer would pick that up. In many cases, if we are only adding three or four cents

of sales tax on to it, the newspaper is not going to invest in new machines to take care of that,

REP. WEILER Ifit s fifty cents in the vending machine and you get charged an extra three or
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House Finance and Taxation Committee
Bill/Resolution Number HB 1471
Hearing Date Januery 1-29-03

four cents, but you bump it up to seventy five cents, you are kind of coming out pretty good on
that, unfortunately, the consumer gets hurt, but overall the income for the newspaper, is
substantially increased.

ROGER BAILEY After having gone through this experience personally, an increase in
advertising and subscription, each time it happens, you see a decrease in single copy sales.
REP. WEILER What is the percentage of vending machine sales versus delivicy to homes?
ROGER BAILEY I can speak from my own experience as publisher of a newspaper in Rolla,
about half of our newspapers were sold through individual copy and half through subscription.
That is probably average throughout North Dakota.

DAVE BUNDY, EDITOR OF THE BISMARCK TRIBUNE Testified in opposition of the
bill. See written testimony.

REP. CLARK Has your paper ever published an editorial talking about how you integrate
income tax?

DAVE BUNDY I would have to say, there is a strong likelyhood, that we have come out in

favor of some kind of tax levy at one point or arother, I don’t have the facts in front of me right

now.
REP. CLARK Don’t you find your position a liftle schizophrenic then, talking about not
wanting to pay taxes?

DAVE BUNDY Actuzlly, I was pointing out on the first bullet item, we do not have a problem
at all with paying our fair share of the tax, it is just how it applies to newspapers.
REP. WEILER You said your problem is singling out newspapers, if we put amendments on

to add four or five others, would you be O.K. with adding newspapers?
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Page 4
House Finance and Taxation Committee
Bill/Resolution Number HB 1471

o~ Hearing Date January 1-29-03
DAVYE BUNDY Ithink there are other bills that address reduction of a corporate income tax

that are more palatable to us. 1don’t know what the four or five things are you might be thinking
of, but if they were things that were able to contribute enough of 4 portion to reduce the corporate
income tax, so that we weren’t entirely responsible for it, I think that is something we would be
much less opposed to.

JACK MCDONALD, NORTH DAKOTA NEWSPAPER ASSOCIATION Testified in
opposition of the bill. See written testimony plus a copy of a Supreme Court ruling.

MARY LOFTSGARD, SUPERVISOR OF THE CORPORATE INCOME TAX SECTION

OF THE STATE TAX DEPARTMENT. Appeared in a neutral position. Added comments to

Rep. Carlson’s testimony. Submitted a form 40 of the corporate income tax return. Referred to

™ the income tux return relating to areas which could be deleted. She explained what water’s edge

i
i
{
i

filing was, and who used that type of filing. Companics who use the water’s edge filing do not
get the tax exemption, She also submitted a North Dakota Domestic Disclosure Spreadsheet form
for committee members. See attached copy.

REP. BELTER Are all the rules the same in all states regarding the water’s edge?

MARY LOFTSGARD No they are not.
REP. BELTER A deletion of the sales tax to newspapers would have a 1.4 million dollars

fiscal note?

MARY LOFTSGARD Yes
REP. BELTER You mentioned in your earlier comments regarding the bank portion of'it, do

we need to amend this bill then?

' MARY LOFTSGARD No, that is already in the bill,
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House Finance and Taxation Commiittee
Bill/Resolution Number HB 1471

~-~.  Hearing Date January 1-29-03

REP. FROELICH If we break it out, instead of taxing both the newspapers and the ink, where
would we be in income?
REP, BELTER Stated we have to get that information,
REP, GROSZ What would happen if someone was in the second year of the water’s edge, then
this bill passed, would they still be able to go through the five years, or would it be gone?
MARY LOFTSGARD It would be gone.
REP. KLEIN Asked for examples of the water’s edge.
MARY LOFTSGARD She stated she couldn’t divulge information as to what corporations
were in the water’s edge. She stated, these would tend to be large companies who extract

| ~==~  national resources and process them. Generally, they are large multi national companies that
operate world-wide,

REP, BELTER, TO MILES VOSBERG Asked if they have a break down in the newspaper

situation of the sales tax of the sale of the paper, but there is also the sales tax on the ink and
print of the paper?

MILES VOSBERG Stated they didn’t have a break-down of those two items, the newspaper
association testified that the tax on the newspaper would be about $750,000, so the remaining
4.1 million increase in tax revenue, would be on the sale of the newspaper.

REE, GROSZ I believe they were receiving one million dollars more by the elimination of the
water’s edge, so do we take one off of 4.1 million, should it be only 3.1 from the newspapers?
MILES VOSBERG There is a net loss of revenue of 4.1 million in the corporate income tax

- changes, About one million dollars is raised from the change in the water’s edge, but there is
4
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House Finance and Taxation Committee
Bill/Resolution Number HB 1471
Hearing Date January 1-29-03

still an overall net loss of corporate tax revenue of 4.1 million. The sales tax revenue between
the tax on the sale of newspapers and the tax on the newspaper and ink, would be an increase in
tax revenue of 4.1, to make it revenue neutral,

REP. KELSH The state of Minnesota was toying with eliminating the exemption on
newspaper, did that ever come to pass?

MILES VOSBERG I am not sure, I could check on that.

REP, CARLSON Commented again, if you just took away the water’s edge, and you took
away the federal deductibility, the rate would be 7.6 percent. You have to use that as your
benchmark. The only reason that rate went to 7.2 and down to 2.1, is because we took the
revenue from taking the exemption off of newspapers, to lower the rate, If you want to further
lower the rates, you do that by taking an exemption away, and that further lowers the corporate
income tax. That would represent North Dakota’s rate.

With no further testimony, the hearing was closed.

COMMITTEE ACTION 2-3-03, Tape #1, Side B, Meter #5.7

REP, BELTER Presented amendments to the committee, 30645.0103, which will take the
newspapers out completely, but still makes the bill revenue neutral.

REP, GROSZ Made a motion to adopt the amendments as presented.

REP. DROVDAL Second the motion. Motion carried by voice vote, with one no vote.
REP, GROSZ Made a motion for a DO PASS AS AMENDED

REP, HEADLAND Second the motion. MOTION CARRIED
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COMMITTEE ACTION Cont'd, 2-3-03

8 yes 5 no 1 absent

REP,. GROSZ Was given the floor assignment,
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FISCAL NOTE

Requested by Legislative Council
03/27/2003

Amendment to: HB 1471

1A. State flscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated under current law.

2001-2003 Blennium 2003-2005 Biennium 2005-2007 Biennium
General |Other Funds| General [OtherFunds! General [Other Funds
Fund Fund Fund
Revenues ($544,000)
Expenditures
Appropriations
18. County, city, and school district fiscal effact. /dentify the fiscal effect on the appropriate political subdivision.
2001-2003 Blennium 2003-2005 Biennium 2005-2007 Biennium
School School School

Counties Cities Districts | Countles Cities Districts | Countles Citles Districts

2. Narrative: /Identify the aspects of the measure which cause fiscal iinpact and include any comments relevant to
your analysis.

Engrossed HB 1471 with Senate amendments changes the corporation income tax structure by repealing the federal
tax deduction, repealing net operating loss carryback provisloens, and imposing five tax rates ranging from 2.6% to
7.0% of taxable Income. The Senate amendments continue to allow the Water's Edge election at rates approximately
equal to current law. Engrossed HB 1471 with Senate amendments is expected to reduce state general fund
revenues by $544,000 In the 2003-05 blennium.

3. State fiscal effect detali: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue type and
fund affected and any amounts included In the executive budgst.

B. Expenditures: Explain the expenditure amourits. Provide detall, when appropriate, for each agency, line
ftem, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, of the effact on
the blennlal appropriation for each agency and fund affected and any amounts Included in the exe ~utive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.

IName: Kathryn L. Strombeck ~ |Agency: Tax Department
[Phone Number: 328-3402 [Date Prepared:  03/28/2003
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—~ FISCAL NOTE

Requested by Legisiative Council
02/05/2003

Amendment to: HB 1471

1A. State flscal effect: /dontify the state fiscal effect and the fiscal effect on agency appropriations compared fo
funding levels and appropriations anticipated under current law.

2001-2003 Blennium 2003-2005 Blannium 2005-2007 Blennlum
General |(Other Funds{ General |Other Funds| General [Other Funds
Fund Fund Fund
Revenues ]
Expenditures
Appropriations
18, _County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.
2001-2003 Blennium 2003-2005 Biennlum 2005-2007 Blennium
School School School

‘ Countles Cities Districts | Counties | Clties Districts | Counties | Citles Districts

; 2. Narrative: /dentify the aspects of the measure which caiise fiscal impact and include any comments relevant to
your analysls.

Engrossed HB 1471 changes the corpuration income tax striucture by repealing the federal tax deduction, repealing
*““'\ the water's edge optional filing method, and imposing tax rates ranging from 2.2% to 7.5% of taxable income.
i ! Engrossed HB 1471 is expected to bs approximately reveniie neutral.
3. State fiscal effect detail: For information shown under state fiscal effect In 1A, please:
A. Revenues: Explain the revenue amounts. Provida detall, when appropriate, for each revenue type and
fund affected and any amounts included In the exscutive budgst.

B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
ftem, and fund affected and the number of FTE positions affected.

C. Appropriations: Explaln the appropriation amounts. Provide detall, when appropriate, of the effect on
the blennial &ppropriation for each agency and fund affected and any amounts Included in the exscutive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.
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Name: Kathryn L. Strombeck Agency: Tax Dept.
iPhone Number; 328-3402 [Date Prepared: 02/05/2003
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—_ FISCAL NOTE

Requested by Legistative Councll
01/21/2003

Bill/Resolution No.: HB 1471

1A. State fiscal effect: /dentify the stete fiscal effect and the fiscal effect on agency appropriations compared to

funding levels and appropriations anticipated under current law.

2001-2003 Blennium 2003-2005 Blennium 2005-2007 Blennlum

General |Other Funds| General |[Other Funds{ General |Other Funds
Fund Fund Fund

Revenues
Expenditures
Appropriations

18. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.
2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium

School School School
Countles Citles Districts | Countles Clties Districts | Counties Citles Districts

2. Narvative: ldentify the aspects of the measure which cause fiscal Impact and include any comments relevant to
your analysfs.

’ \ HB 1471 changes the corporation income tax structure by repealing the federal tax deduction, repealing the water's edge optional
filing method, and imposing a flat tax rete of 6.73%. This is expected to reduce revenues by an estimated $4.1 million per
biennium. The bill also eliminates the sales tax exemption for newspapers and magazine subscriptions, which is expected to
increase revenues by $4.1 million per biennium. Overall, with the exception of some possible timing differences, the provisions
of HB 1471 are expected to be approximately revenue neutral,

3. State fiscal effect detail: For Information shown under state fiscal effect in 1A, please:
A. Revenues: Explaln the revenue amounts. Provide detall, when appropriats, for each revenue type and
fund affected and any amounts Included in the executive budget.

5 B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line
item, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropriate, of the effect on
the blennlal appropriation for each agency and fund affected and any amounts included in the exacutive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.

Namo: Kathryn L. Strombeck gency: Tax Dept,
Phone Number: 328-3402 Date Prepared: 01/28/2003
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Roll Call Vote #: '
2003 HOUSE STANDING COMMITTEE ROLL CALL Vb'l‘ES
BILL/RESOLUTION No. 4K 41/
House FINANCE & TAXATION Committee
D Check here for Conference Committee
Legislative Council Amendment Number N 0 a
Action Taken m
Motion Made By o ‘ Seconded By M_‘_&MJ“‘L
Representatives Yes { No R ' \ '
TR o epresentatives Yes | No | -
DROVDAL, VICE-CHAIR v
CLARK ' L~
o FROELICH o
TN | GROSZ ,
" HEADLAND
§ KELSH
KLEIN
NICHOLAS
I WIKENHEISER
Total  (Yes) 3 No i
Absent '
Floor Assignment & e' ( ; YoS2
If the vote is on an amendment, briefly indicate intent:
’I&-'*.h;!&
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REPORT OF STANDING COMMITTEE (410) Module No: HR-21-16980

February 4, 2003 9:47 a.m, Carrler: Grosz
insert LC: 30645.0103 Title: .0200

REPORT OF STANDING COMMITTEE
HB 1471: Finance and Taxation Committee (Rep. Beiter, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(8 YEAS, 5 NAYS, 1 ABSENT AND NOT VOTING). HB 1471 was placed on the Sixth
order on the calendar.

Page 1, fine 2, after the first comma insert "and" and remove ", subsection 9 of section
57-39.2-01, ang”

Page 1, line 3, remove "subsections 5 and 8 of section 57-40.2-01"
Page 1, line 4, after the second comma insert *and"
Page 1, line 5, remove *, and the sales and use tax application to newspapers and"

Page 1, line 6, remove "magazines" and remove ", subsection 16 of saction 57-39.2-04, and
subsection 6 of*

Page 1, line 7, remove "section 67-40.2-04"
Page 1, line 8, remove “and the sales tax exemption for newsprint and ink used in"
Page 1, line 9, remove “publication of a newspaper*

Page 6, replace lines 16 through 28 with:

1, a. For the first three thousand dollars of taxable income, at the rate of

three two and two-tenths percent.

b. On all taxable income above three thousand dollars and not In excess
of eight thousand dollars, at the rate of feur-and-ene-healf three and

two-tenths percent.

¢. On all taxable income above eight thousand doliars and not in excess
of twenty thousand dollars, at the rate of e four and three-tenths
percent.

d. On all taxable income above twenty thousand dollars, and not in
excess of thirty thousand dollars, at the rate of sevenflve and ene-ha#

four-tenths percent.

e. On all taxable income above thirty thousand dollars, and not In
excess of fifty thousand dollars, at the rate of sire six and five-tenths

percent.

f.  On all taxable income above fifty thousand dollars, at the rate of ter
seven and ere-ha# five-tenths percent."

Page 7, remove lines 3 through 31
Page 8, remove lines 1 through 24
Page 8, line 25, remove ", subsection 16 of section 57-39.2-04, and"

Page 8, line 26, remove "subsaction 6 of section 57-40.2-04" and replace "are" with "is"

(2) DESK, (3) COMM Page No. 1 HR-21-1600

e ek < £ < v e e P

e reproductions of records d

on this H1n are acaiat The photogrephic process meats standerds of the Ame

then this Notlce,

#{imed in the regu t1im.  NOTICE:

SR Jtens for i
alivered to Modern Inform:‘t(;:::zﬂml standard
{t 1s due to the

0 e (65

wwrg

crofilming and
s fnstitute

quality of the

Operator’d Signature

Y

el



Renumber accordingty
{
|
§
l
E
o
“ '
|
!
!
| %
\
-
2
{2) DESK, (3) COMM Page No. 2 HR-21-1500

. R T

l.h‘

'

L

REPORT OF STANDING COMM
February 4 2008 ooty o o ITTEE (410) Module Ng: 23-21-1590
‘ arrler: G
Insert LC: 30645.0103 Title: Jgd‘;

P "
age 8, line 27, replace "Sections 1 through 3 of this* with *This* and replace "and the repeal

Page 8, line 28, remove "chapter 57-38.4 are* and remove "Sections 4"

m of* with “is* ;
i
f‘

Page 8, remove lines 29 and 30
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB1471
Senate Finance and Taxation Committee

O Conference Committee

Hearing Date March 5, 2003
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Minutes:

Senator Urlacher opened the hearing HB1471. All committee members are present. This bill
relates to financial institutions taxes, the corporate income tax deduction for federal income taxes
paid, and corporate income tax rates.

Representative Al Carlson (mtr #3481) - Introduced the bill as it came from the House.
Explained the intent of the bill. This bill does several things. Reviewed the sections of the bill
and the effect it has on financial institutions, on state tax rates, and the repeal of the waters edge
filing status. Would also consider grandfathering the users of the waters edge filing status.
Talked about the total tax structure of the state and the competitiveness of the state tax rates.
Does not believe the state should eliminate the corporate tax without eliminating the personal
income tax. The bill sits before the committee with rates higher that he feels there should be.
Senator Nichols (mtr #4623) - Regarding the waters edge filing status, do you feel that we should

do away with it over a period of time?
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Senate Finance and Taxation Committee
Bill/Resolution Number HB1471
Hearing Date March 5, 2003

Representative Carlson (mtr #4666) - As the issue has been studied, when companies move their
labor offshore and pay labor offshore and use that as a deduction, it is a complicated issue. Do
feel that if a company elected that filing status for the five year period, they should be able to
finish that period.

Senator Syverson (mir #4807) - Could you describe the rational of using six different brackets.
Representative Carlson (mtr #4840) - Believes the brackets reflect what we have today, we just
changed the rates within the brackets.

Ron Rauschenberger, Governor’s Office (mtr #5038) - Like to concept of decoupling from
federal taxes. Look forward to ongoing work on this bill to find a fair and equitable way to work
this out,

Dale Anderson, President, GNDA (mtr #5189) - Testified in opposition to HB1471. Opposed
due to business communities concerns with this bill. GNDA works on components for economic
development, new business startups, business expansion within ND, and business expansion
attraction from outside ND. The following amendments would be necessary for GNDA to
support the bill. 1. Maintain waters edge filing status. 2. Improve corporate tax perception by
lowering corporate tax rate by eliminating the federal income tax deduction for corps. 3.
Accomplish 1 and 2 without a tax increase. 4. Publich the effective corporate income tax rate.
GNDA offers its expetience to work out a solution to HB1471, Written testimony is attached.
Urges a do not pass as it is.

Tape 1, Side B

Senator Tollefson (mtr #1) - Dwelling on perception, is that over stressed or unfair?
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Senate Finance and Taxation Committee
Bill/Resolution Number HB1471

~~ Hearing Date March §, 2003

Mr. Anderson (mtr #20) - Feels the real rate has to be marketed. The feedback received by
GNDA is that site selectors look at certain cuts and we miss out because of our corporate income
tax rates. The effective rate should be marketed.

Senator Nichols (mtr #113) - Regarding the waters edge provision, do you feel that should be
continued or phased out?

Mr, Anderson (mtr #158) - Gave information on the federal issues with the waters edge filing
status along with state issues, Feels that if waters edge is important at a federal level, the state
should support as well. By eliminating waters edge we would be cutting off one element.
Senator Tollefson (mtr #263) - Clarifies that it would be a negative for North Dakota if

eliminated,

N Mr. Anderson (mtr #279) - Doesn’t have the information right now. Would have to get that

information,

Senator Tollefson (mtr #312) - To ¢larify, ND would be less attractive?

Mr. Anderson (mtr #333) - Not aware of any other state that has repealed waters edge.

Dennis Boyd, MDU Resources (mtr #380) - Testified in opposition to HB1471. Concerned
about unequal consequences by repealing and changing rates. Would like to see the reteution of
the waters edge filing status. Feels the idea of fixing a perception is dubious. Had supported the
Senate bill because it made a bold statement, Further testimony included the tax situation of
MDU Resources and the taxes paid by the corporation. Agrees with the comments of Mr.
Anderson.

Ron Ness, ND Petroleum Council (mtr #717) - Testified in opposition to HB1471 in its present

form. We would like to see the effective rate become the actual rate, Agrees with the comments

[TV U UV EREUTPSRUID S JERRN

- acords delivere Modern Information Systems for microfilming ond
Im are accurate reproductions of records del{vered to eional Standards Institute
his fiim ar standards of the American Na dg: ko the qual ity of the

e of business. The photopraphfc protess meets t
?:53:;'53:"42»\:2&“:\%%?ﬁ%‘f"nonca. 1f the filmed image above fs less legible thun this Notice, it is

BT alosta Rkl o

Operator’s Signature

the micrographic images on t




gauwx

o e e e £ e e A i e . ____

|

Page 4

Senate Finance and Taxation Committee
Bill/Resolution Number HB1471

N Hearing Date March 5, 2003

made by MDU Resources and GNDA. Feels the repeal of the waters edge filing status would be

negative. Would like to see keeping the effect tax rate and retaining the waters edge filing status.

Rick Clayburgh, State Tax Commissioner (mtr #945) - Supports the concept of HB1471,

Perception is an important issue. Has written several letters to business journals with an

explanation of our tax rate structure. This bill as amended does create winners and losers.

Regarding the waters edge status, doesn’t feel that would be a big issue for the state. At this time

the Federal government is concerned with waters edge and is reviewing that status. At this time

we would be the only state not allowing waters edge. Continued testimony on his perception of

the bill and the effect it would have. Feels it would be a disservice if the bill is defeated.

Senator Nichols (mtr #1318) - Regarding Mr. Clayburgh’s comment about the federal review of

~—~ the waters edge filing status. All states do not have this provision?

Mr. Clayburgh (mtr #1342) - Every state that participates in the unitary combined reporting, do

recognize the waters edge status.

Senator Seymour (mir #1456) - Have you looked at the cash flow comparing the current situation

vs, if the bill is

passed,

Mr, Clayburgh (mtr #1487) - Believes maintaining the status quo, we have wonderful things in

this state that we continue to sell and work towards. We have a lot of tools in Commerce

Department and Economic Development, a lot of programs in place working to reach out and

bring businesses here. I feel strongly about this issue due to dealing with impediments that we

don’t have to have. It is a perception issue. Gave additional information on the ability of the Tax

Department to project results, Can only use actual information on hand, can not use blve sky

projections.
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Senate Finance and Taxation Committee
Bill/Resolution Number HB1471
Hearing Date March 5, 2003

Senator Urlacher (mtr #1728) - Given no further testimony, closed the hearing on HB1471,
Senator Urlacher (mtr #1905) - Could establish a sub committee to work with the entities
interested in the outcome or continue on as a full committee. Would like to appoint a sub
committee to pull everyone together. Would like a consensus of involved parties.

Senator Tollefson (mtr #2067) - Supports the idea of a sub committee, Is there a way to correct
the perception without eroding existing situation,

Senator Urlacher (mtr #2190) - We need to identify the depth of the concern out there.

Senator Wardner (mtr #2233) - Testifying on another bill. When he returned, question was the
waters edge the main objection to the bill? Or were there other things in the bill they didn’t like.
Senator Urlacher (mtr #2263) - Other things in the bill, shifting, offsetting of lost revenue,
perception and waters edge was part of it. Mr. Anderson covered a broad area of concerns.
Appointed sub committee members: Senator Nichols, Senator Tollefson, Senator Wardner with
Senator Wardner as the Chairman.

Senator Tollefson (mtr #2403) - There was discussion on the objection to SB2374. The
Commerce Department has not appeared at all. Feels they should address this issue.

Senator Urlacher (mtr #2455) - Agrees, the sub cornmittee should call the Commerce Department
for testimony,

Senator Wardner (mtr #2473) - Agrees with Senator Tollefson. Will schedule a subcommittee
meeting,

Senator Urlacher - Adjourned the meeting,
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB1471
Senate Finance and Taxation Committee
Q3 Conference Committee

Hearing Date March 10, 2003

Tape Number Side A Side B Meter #
1 X 176-4220

Committee Clerk Signature \oON\gvs Q‘;f (o3 ;; PR E

Minutes:

N g L i s = e <

=~ Sub committee Chairman Wardner called the meeting to order. Senator Wardner, Senator
Tollefson and Senator Nichols are present. Are hearing input today to clarify some of the issues
in the bill.

Ron Rauschenberger, Governor’s Office (mtr #176) - Testified on the marketing aspects of the
bill. The Governor feels it is important to remove the federal deduction from the corporate tax
structure. The Department of Commerce, in working with Eide Bailly to do a study on taxes,
received a memorandum that included the statement “the overall tax rates for each state varied

from 0% for SD to 12% for lowa, ND has the second highest rate at 10.5%". This is a company

B e e e — b T i Tl o ke AL e e en 2. a1

from ND, this information has since been corrected. Gives an idea of what kind of problems we
run into. Want to get the tax rate down to the 6.9-7% level, has to happen fairly and equitably.

Feels this is extremely important to the state.
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Senate Finance and Taxation Committee
Bill/Resolution Number HB1471

N Hearing Date March 10, 2003

Senator Wardner (mtr #489) - In your opinion, are there companies that take ND out of the mix
when looking at locations before talking to us?
Mr. Rauschenberger (mir #513) - Yes, I do, That happens in the site selector process.
Senator Wardner (mtr #568) - Rate listed in the bill is 7.5% for a top rate. Will that help?
Mr. Rauschenberger (mtr #587) - 7.5% would make a difference, but we feel it is important to
get the tax rate lower than that,
| Senator Tollefson {mtr #613) - If a greater effort was placed on the net corporate taxes, would
that help?
Mr. Rauschenberger (mtr #658) - Have tried, there are 100’s of companies that rate states,
Usually end up looking at that 10.5%, part of that is the Water’s Edge. Getting rid of the
- perception is hard,
| Senator Tollefson (mtr #734) - If the bill passes and the perception is fixed, there has to be a tax
shift.
Mr. Rauschenberger (mtr #771) - Working with Representative Carlson and the Tax Department

and other entities to find a way to get fewer winners and losers.

AT TR i efinnm

Lee Peterson, Department of Commerce (mtr #835) - Testified regarding this bill. Written

testimony is attached. Also referenced the booklet “ND Delivers Growth and Prosperity”

R T N e T T,

t (exhibit A). Testified as to the difficulty in explaining our corporate tax structure to site

l‘ selectors. Dept of Commerce has three important areas they work on. The first and second deal

| with new business in ND and expanding existing businesses in ND, both are accustomed to the
ND tax structure and it is not a problem explaining. The third area worked on is recruiting new

industries to the state. This is the problem area, ND is often if not always misrepresented in the
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Senate Finance and Taxation Committee
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area of corporate income tax. Stated that ND does have a favorable tax climate, is just
misrepresented. Written testimony is attached.
Senator Nichols (mtr #1460) - Regarding the site selectors, when seriously looking at locations,
will they take the time and use accountants to get a true picture?
Mr. Peterson (mtr #1530) - In the initial overview of looking at states in the Midwest, we are
often chucked. Easier to understand that South Dakota has no corporate income tax, than to try
to understand what North Dakota’s rate is. Again, dealing with perception not reality. North
Dakota’s tax climate is very favorable, we even have an edge over South Dakota in reality. We
have a problem with perception. Would like a tax structure that can be easily explained.
Senator Wardner (mtr #1738) - Referenced information on state taxes and the federal deduction,
~~  NDis one of only four states that allow,

Senator Tollefson (mtr #1795) - Reference page two of written testimony, “effective rate” is
actually around 6.83% assuming a 25% effective federal tax rate. Those are statements that are
difficult to understand.

Mr. Peterson (mtr #1843) - This is an effort to try to explain our tax structure to companies that
may come to our state. Is our effort to try to explain where a corporation could be in the taxing
system in ND.

Senator Tollefson (mtr #1899) - In reference to the booklet, could the effective rate be listed?
Mr. Peterson (mtr #1934) - The effective rate is not the same for everyone, we can’t give an
actual rate,

Senator Wardner (mtr #1982) - Question regarding confidentiality. Is that a big issue?
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Senate Finance and Taxation Committee
Bill/Resolution Number HB1471

,~~  Hearing Date March 10, 2003

Mr. Peterson (mtr #2022) - Correct, confidentiality is a big issue. If people know a company is
looking for a site, every state will send an offer. May also have employee changes when an
expansion occurs, they don’t what their employees to start looking for work elsewhere. Many
confidentiality issues. Companies will almost always do the initial look on their own. We will
never have the opportunity to talk to them and will never know if they looked at ND. We need
8o desperately a rate that works,
Senator Wardner (mtr #2192) - What if the corporate tax rate is at 7.5%. Would that help?
Mr. Peterson (mtr #2210) - Yes, very much. Would be the biggest help in marketing ND that we
ever had.
Senator Nichols (mtr #2348) - If we get rid of the federal tax exemption and reduce to whatever
. is agreeable, what happens with regard to Water’s Edge?
Mr. Peterson (mtr #2386) - That is a tax qu<stion, not an economic development question,
Water’s Edge is a bigger issue. ND’s tax needs to be quickly and easily explainable. Three out
of five rating agencies list ND’s corporate income tax as 10.5% and there are 100°s of rating

agencies,

:
}
|
i Senator Wardner (mtr #2598) - Question about Water’s Edge, is it in or out of this particular
i piece of legislation.

i

Rick Clayburgh, State Tax Commissioner (mtr #2656) - That is up to the committee. The two
issues are separate. Gave detailed explanation of the elimination of the federal income tax
deduction and the Water's Edge filing option.

Senator Tollefson (mtr #2813) - How many corporations use the Water’s Edge option?
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Mr. Clayburgh (mtr #2823) - Currently have 250 corporations using the Water's Edge filing
method.

Dennis Boyd, MDU Resources Group (mtr #2896) - MDU is one of ND’s oldest and largest
companies, One of the largest corporate income tax payers in the state. Any effective rate above
6.5% is a tax increase to MDU. Concerned that MDU has projected no growth in customers
through 2022. Due fo territorial integrity act, MDU can not grow the electric business. REC’s
pay no tax and are the only electric company growing. We will not be substantial benefactors of
new business due to growth because of a better tax climate. Gave examples of many businesses
that were customers of MDU but are now customers of Capital Electric because of moving to the
north part of town.

Senator Wardner (mitr #3469) - At 7.5% and losing the federal tax deduction, your tax?

Mr. Boyd (mtr #3485) - Means a substantial tax increase that will cost MDU approximately
$140,000 to $150,000 annually.

Mr. Clayburgh (mtr #3544) - Addressed the committee on only rates, Structure is not out to get
anyone to pay additional tax. Gave a detailed explanation of the corporate rate structure, states
that are currently growing, and states that are in recession, Changing the perception would be
tremendous for ND. Would be a positive move for ND,

Senator Nichols (mtr #3925) - Regarding the differences in businesses with a federal tax

deduction that they may have. Only way to avoid negative hits from this bill is to accept a fiscal

reduction?
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Mr. Clayburgh (mtr #3998) - The rate to take it to 7.6 or 7.5 as the bill stands before you
anytime there is a tax change, will always create a winner and loser situation, Should try to keep

this as revenue neutral as possible.

Senator Wardner (mtr #4220) - Recess subcommittee meeting on HB1471,
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BILL/RESOLUTION NO. HB1471
Senate Finance and Taxation Committee

O Conference Committee

Hearing Date March 11, 2003
Tape Number Side A Side B Meter #
1 B 435-4390
Committee Clerk Signature  \.SoSunih e Debgan Q RN & <
Minutes:

Sub committee Chairman Wardner called the sub committee to order. Members present are
Senator Wardner, Senator Tollefson and Senator Nichols.

Senator Wardner (mitr #445) - Will extend taking testimony from yesterday that dealt with
perception.

Jim Melland, Grand Forks Region Economic¢ Development Corporation (mir #464) - Gave
testimony dealing specifically with the perception of corporate income taxes on a national level.
Talked about the nature of attracting business to ND and some of the issues prospective
businesses look at. Medium sized corporations go through a group a consultants we refer to as
site selectors, two of the largest site selectors in the nation, have personally visited with the
people in those companies that deal with the kind of industries that ND targets. Here is the issue
we face with the income tax problem in our state. These corporate site selectors use filters, when

they are looking for a location, they do not contact the locations, they use filter, they go through

e s » microfiintng and
del lvered to Hodern Informaitg:::::f:nm:lfg“ P oTds Tnst{tute

‘ - " t records
{s fiim are accurate reproduct{ons o ts standards of the Amer Uity of the
th alcrogrrble, nedes o Lo ot hiness, "1he hovcaraphle prcsst TRt e Motfce o due o the alley
1

(ANS1) for archival miorofiim. NOYICE
e b S (rats X o)}//(mk (0 1o (S5

L
Operator’d Signature

-



Page 2
Senate Finance and Taxation Committee
Bill/Resolution Number HB1471

N Hearing Date March 11, 2003

data bases and look at census information, unemployment rates, population in different regions of
the state, and they use guidelines they have received from the company they are working for.
One of the filters is corporate taxes. Because of confidentiality issues, we never know if we are
being looked at. We may be the best in all other areas but the10.5% corporate tax rate will knock
us out. Large corporations do the same thing, they just do it in house. They use thc same filtering
system that site selecting consultant companies use. Also true that most economic growth comes
from within the state. Urges finding and equitable way to not hurt one business sector more than
another while decoupling the federal exemption.
Donnita Wald, State Tax Department (mtr #815) - Are neutral on the issue. Gave background on
the Waters Edge filing method. Written testimony is attached. Testimony included a talking
—~ point on Waters Edge, the history of Waters Edge, and how it works for companies and gave
E =" examples,
; Senator Tollefson (mtr #1322) - Question, is there action in Congress that will change the Waters
Edge filing method?
,i Ms. Wald (mtr #1335) - The federal government is looking at how states utilize world wide
combined reporting and the issues that have arisen. Not really looking at repealing, just looking
at parts of it. There has been a steady increase in ND Waters Edge filers. Also referenced a list

of issues to consider with this bill. See five bullet points on page three of the written testimony.

Senator Wardner (mir #1621) - Clarified that there would be a large negative fiscal effect if the
| federal deduction is removed and the Waters Edge status is left in place.

Ms. Wald (mtr #1642) - That is cotrect. As the statistics show there will be a continuing increase

in Waters Edge filers.

G rg

;Js”dal lv&?d t-o Modarn Information Sy

U atemé for microfiiming and

R National Stenderds Institute
o accurate reproductions of reco standards of the American o quality of the

the mlfﬂmain':h‘om?‘mﬂm t‘m;":‘: ‘:,“fagusinessi‘ Tﬂ@f t‘o“?:;fh :l:o\m‘ oic: E;lsez's“: ei.t:gilctle than this Notfoe, it {s due to the qua

were If the

¢ chival mierofiim NOTICE?
Sl I (et Y (‘),///mnl (0Lla (82 | g

Oparator’s Signature

s 4 < = MDY § 8 r At 1




Page 3
Senate Finance and Taxation Committee
Bill/Resolution Number HB1471

~~ Hearing Date March 11, 2003

Senator Wardner (mtr #1717) - Clarified that states that do not have the Waters Edge option are
struggling with their lack of revenue.

Ms. Wald (mtr #1728) - Talked about the issue of grandfathering in of the Waters Edge option.
Referenced information on page three of the written testimony. Showed the number of tax payers
that would be effected each year. Other option available, could do what Alaska does. Allow
Waters Edge for oil companies only.

Senator Wardner (mtr #1845) - Allowed for oil companies only, no one else?

Ms. Wald (mtr #1850) - That is correct.

Senator Nichols (mtr #1964) - Regarding the steady increase of Waters Edge filers, are they new

companies or existing companies shifting,

~~ Ms. Wald (mtr #1994) - Looks like it is shifting. Top seven filers where here prior to the

adoption to the Waters Edge option.

Senator Nichols (mtr #2030) - When working with those retutns, do you feel confident that your
getting good information?

Ms. Wald - Will defer to Mary Loftsgard to answer that question.

Mary Loftsgard, Supervisor of Corporate Income Tax Collection, State Tax Department

(mtr #2097) - In response to Senator Nichols question, have greater information from Waters
Edge filers than companies that file the World Wide Report. Gave more information regarding
the amount of information Waters Edge filers need to provide.

Senator Tollefson (mtr #2251) -Regarding the international economy of today, would you

anticipate more companies selecting Water Edge?
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Page 4
Senate Finance and Taxation Committee
Bill/Resolution Number HB1471

»~~~  Hearing Date March 11, 2003

Ms. Loftsgard (mtr #2317) - In regards to question, yes, good likelihood that more companies
will chose Waters Edge. Referred to examples attached to the written testimony. Went over the

two different examples using the World Wide filing method and the Waters Edge filing method.

Showing the taxes that would be paid in each situation. Also gave information on how ND

actually gets taxes from these corporations.

Senator Wardner (mtr #3353) - Restated that if Waters Edge is elected it is for five vears, if the

taxes paid are more in that five years because of the Waters Edge option, the company has to stay

with that option, can not jump out.

Ms. Loftsgard (mtr #3392) - That is correct, companies need to plan and look ahead.

Senator Wardner (mtr #3435) - Clarified that companies elect the option for five years and when
-~ that is up, will have to reassess for the next five years.

e Dale Anderson, President GNDA (mtr #3555) - Gave additional comments on HB1471 in
regards to the Waters Edge filing method. Handed out written testimony that included a section
on Corporate Income Tax Policy: Water’s Edge Election with six bullet points. Reviewed those
bullet points. Written testimony is attached. Utrges a do not pass until the Water’s Edge issue
has been resolved.

Senator Tollefson (mtr #4180) - Asked a question in regards to an international economy and the

internet. Is the Internet going to be a part of this issue?

?
F
|
i
|
!

Mr. Anderson (mtr #4279) - Is a real possibility, want to ensure the best business climate for

when changes do happen.

Senator Wardner (mtr #4320) - Given no further testimony or clarification of issues, recessed the

sub committee on HB1471,
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB1471
Senate Finance and Taxation Committee

U Conference Committee

Hearing Date March 17, 2003

Tape Number Side A Side B Meter #
1 B 930-1360

Committee Clerk Signature “\N\\g g g 'G OIS LY /
> N

Minutes:

TN Senator Urlacher opened the discussion on HB1471. All committee members are present. This

bill relates to the corporate income tax deduction for federal incon:e taxes paid and corporate

income tax rates.

Senator Wardner (mtr #940) - The sponsor of the bill and the Tax Depariment were going to

bring down one more proposal. The issue at this time is the Water’s Edge election, which is

$500,000 to the state. Many corporations in the state are interested in and are taking the Water’s

Edge election. Early on no one said much about the Water’s Edge election, but the accountants
are coming forward and saying be careful, Other issue is the giving up of the federal tax

' deduction for corporations to bring down the percent of the top rate. Most concerned with the
top rate and bringing that down. But when you do that, some companies are going to pay more
taxes, Would have to drop down to approximately 7.1%, and if do that, have a negative fiscal

» note and the state has to pick up the bill, Should be able to address the bill on Wednesday.
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Page 2

Senate Finance and Taxation Committee
Bill/Resolution Number HB1471
Hearing Date March 17, 2003

Senator Tollefson (mtr #1241) - Just a statement, what is the value of perception, Is tough to pin

down,

Senator Wardner (mtr #131 5) - Agrees with Senator Tollefson, what are we willing to pay for

perception?

Senator Urlacher (mitr #1335) - Closed the discussion on HB1471, Adjourned the meeting,

March 19, 2003 Tape 1, Side A

Senator Urlacher (mir #4065) - Will address next week on Monday or Tuesday.
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB1471
Senate Finance and Taxation Committee

Q0 Conference Committee

Hearing Date March 24, 2003

! Tape Number Side A Side B Meter #
5 1 X 15-2715

“ Committee Clerk Signature ~\ < \g-.\\\,..p\ NN (B\ S\ L (
N

Minutes:

; N Subcommittee Chairman Wardner called the meeting to order, Let the record show that members

B )

Senator Wardner, Senator Tollefson and Senator Nichols are present. This bill relates to the
corporate income tax deduction for federal income taxes paid and corporate income tax rates,

HB1471 the way it sits now is at 7.5% for a top bracket and Waters Edge option is out and the

M e b A e A Al = <

fiscal note is neutral. Another option is proposed. Asked for an explanation of the proposal from
the Tax Department,
Donnita Wald, Legal Counsel, State Tax Department (mtr #106) - Distributed amendment .02TX

dated 3-19-03 and explained the amendment. Deals with grandfathering the Waters Edge option.
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Pointed out the difference to engrossed HB1471. Reviewed all sections of the amendment.

Reviewed sections 1 and 2 of the bill and the effective dates therein. Summarized all effective

dates listed in the bill and the amendment,
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Senate Finance and Taxation Committee
Bill/Resolution Number HB1471

~—~  Hearing Date March 24, 2003

Senator Tollefson (mtr #359) - With no more elections available for Waters Edge, any way to
forecast the effect.

Kathy Strombeck, State Tax Department (mtr #384) - Based on Waters Edge elections in place,
we do forecast that. We have a forecast on dollar amount of the grandfathering provision.
Senator Tollefson (mtr #419) - Question is really based on the time when there is no Waters Edge
option.

Ms. Strombeck (mtr #466) - The corporations would still file using a World Wide Combined
option, Is a change in method that 95% of our corporations do anyway. Some companies get
little benefit from Waters Edge and some companies get a substantial benefit.

Senator Nichols (mtr #530) - With regard to Waters Edge, do not always know the effect, how
many of the 210 filers get little benefit from that route,

Ms. Strombeck (mtr #564) - Is difficult to say. Of the 200 only half will pay substantial tax,
Senator Nichols (mtr #613) - Regarding the fiscal note, has it changed with these amendments,
Ms, Strombeck (mtr #621) - Yes it has. Gave the estimated fiscal effect of the amendments,
Overall the set of amendments that Ms, Wald went over, for the 2003-2005 biennium, is
estimated at $244,000.00 negative.

Senator Wardner (mtr #683) - Asked for additional input. We will not act on the bill today.
Representative Al Carlson (mtr #726) - Intent is to have ND establish our own corporate tax rate,
attempting to get in the 7% range. Companies in the state felt that is a rate they could live with.
Trying to find a methodology to eliminate winners and losers, Had recommended grandfathering
the Waters Edge election. Other options with Waters Edge are available, Trying to find a

common ground. Feels the fiscal note is very close to revenue neutral.
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Senate Finance and Taxation Committee
Bill/Resolution Number HB1471

r-\ Hearing Date March 24, 2003

Senator Tollefson (mtr #1023) - Is the Waters Edge an attraction for corporations to come to
ND?

Representative Carlson (mtr #1036) - Most filers using Waters Edge were already here.

Senator Tollefson (mtr #1103) - The idea of dropping the rate to 7% is perception. Is Waters
Edge part of the perception?

Representative Carlson (mtr #1120) - If is wasn’t at the beginning. Is not the biggest part of the
pie for us. Tax committee’s I served on, don’t want to raise taxes, want to protect the revenue
stream we had.

Rick Clayburgh, State Tax Commissioner (mtr #1245) - Responded to Representative Carlson’s
question and the term winners and losers. Has a goal to eliminate corporate income tax

| ~=~  deduction and lower our rate to its effective rate, and try to minimize the impact on taxpayers.
List of 20-25 corporate taxpayers that would be impacted over $5,000.00, One at top end would
have a $100,000.00 tax impact. A goal has been achieved as far as eliminating that corporate
income tax deduction. Eliminating the carryback option will decouple us from what will happen
with the feds. Plan does a good job of achieving our interest in eliminating the perception we
have of the 10.5% corporate income tax rate,

Dale Anderson, President, GNDA (mtr #1609) - Requested the opportunity to review the
amendments that have been proposed and comment on them, Supportive of economic
development in ND. But also need a positive strong tax climate. Waters Edge is part of that
climate. Restated that existing businesses not be impacted as a result of this effort,

Senator Wardner (mtr #1793) - We won’t act on this bill today. Will take more input.
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Senate Finance and Taxation Committee
Bill/Resolution Number HB1471

/-\‘ Hearing Date March 24, 2003

Senator Nichols (mtr #1824) - Discussed earlier that most corporations that use Waters Edge
were already here. Is it a factor in bringing new business to ND? And how does that weigh
against a lowered rate.

Mr. Anderson (mtr #1889) - Feels the Waters Edge filing option is an important part of the tax
policy for ND. Does not know who the Waters Edge filers are.

Ron Ness, ND Petroleum Council (mtr #2040) - Regarding Senator Nichols question, Russ
Staiger of Bismarck Development uses the availability of Waters Edge all the time when
recruiting. Feels it is a tool to keep companies here.

John Morrison, Fleck Mather Strutz Law Firm (mtr #2155) - Practices primarily natural

resources law represent a number of energy companies. Commented on his industries

—~ perspective on Waters Edge in ND. Went over statutes of tax law which including World Wide

Combination (WWC) and Waters Edge. As a result of a US Supreme court case, ND became
aggressive in pursuing World Wide Combination, Gave history of ND’s use of Waters Edge
option. Every other state that uses WWC has a Waters Edge election. If Waters Edge is
repealed, ND would become the only state in the union to aggressively tax foreign income. In
speaking with Russ Staiger, feels very strongly that any such attempt would have a devastating
impact on his ability to bring multinational companies into the state, Supports this bill as long as
Waters Edge is not repealed.

Senator Tollefson (mtr #2639) - After five years it is repealed.

M. Morrison (mtr #2646) - Yes, companies will be prohibited from Waters Edge.

Senator Wardner (mtr #2672) - Given no further testimony or comments, adjourned the

subcommittee on HB2715.
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB1471
Senate Finance and Taxation Committee
Q Conference Committee

Hearing Date March 285, 2003

Tape Number Side A Side B Meter #
1 X V-1

Committee Clerkm_ﬂm.g&x@;xk%_.__

Minutes:

Senator Urlacher opened the discussion on HB1471. All committee members are present.
Senator Wardner (mtr #10) - The subcommittee on HB1471 is done and have a just solution at
this time. Amendment .0TX1 proposed and will have the Tax Department explain the
amendments.

Donnita Wald, Legal Counsel, State Tax Department (mtr #55) - Present the amendment and
explained the high point and the impact on the bill.

Senator Nichols (mtr #218) - What is the fiscal note with the latest amendment?

Ms, Wald (intr #229) - Believes it to be about $545,000.00.

Senator Wardner (mtr #277) - Commented on the bill with the amendment. We have a 7% high
rate for corporate income tax and the fiscal note is brought down to $545,000.00., eliminated the
catry back provision on the net operating loss. The Waters Edge election is still in there. We

take care of the companies in the state and hopefully making it attractive for other companies to
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Senate Finance and Taxation Committee
Bill/Resolution Number HB1471

~~ Hearing Date March 25, 2003

at least take a look at us. It is going to cost the state $545,000.00. This is at cheap as it is going

to get.

Senator Wardner moves to amend with amendment .0TX1. Second by Senator Syverson.

Voice vote by 6 yea, 0 nay, 0 absent. Bill is amended.

Senator Wardner moves a Do Pass as Amended and rerefer to Appropriations. Second by

Senator Tollefson. Roll call vote 6 yea, 0 nay, 0 absent. Carrier is Senator Wardner.
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30645.02TX Prepared by the Office of State Tax
Tltle. Commissioner
March 19, 2003

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1471

Page 1, line 2, replace "subsection"” with "subsections" and afier "1" insert “and 3", remove
"and", and after "67-38-30" Insert "and subsection 3 of section 57-38-40"

Page 1, line 4, after the comma Insert "net operating losses,"

Page 6, after line 6, insert:

"SECTION 3. AMENDMENT. Subsection 3 of section 57-38-01.3 of the North Dakota
Century Code is amended and reenacted as follows:

3. The sum calculated pursuant to subsection 1 must be reduced by the amount of
any net operating loss that Is attributable to North Dakota sources. if the net
operating loss that is attributable to North Dakota sources exceeds the sum
calculated pursuant to subsection 1, the excess may be eerded-back-e carried
forward for the same time period that an Identical federal net operating loss may
be earried-basicor carrled forward. If a corporation uses an apportionment formula
to determine the amount of income that Is attributable to North Dakota, the
corporation m.ust use the same formula to determine the amount of net operating
loss that Is attributable to North Dakota. In addition, no deduction may be taken for
a earrybaeck-er carryforward when determining the amount of net operating loss
that Is attributable to North Dakota sources."

Page 6, line 7, replace "3." with "4."
Page 6, line 14, replace "two-tenths" with "six-tenths"

Page 6, line 16, remove the overstrike over "feur-and’ and replace "three and two-tenths" with
"one-tenths"

Page 6, line 19, replace "four and three-tenths" with "five and six-tenths"

Page 6, line 21, replace "five" with "six"

Page 6, line 23, overstrike "and not In excess of fifty"

Page 6, line 24, overstrike "thousand dollars,” and replace "six and five-tenths" with "seven"

Page 6, line 25, overstrike "f. On all taxable Income above fifty thousand dollars, at the rate of"
and remove "seven”

Page 6, lire 26, overstrike "and", remove "flve-{enths" and overstrike "percent"

Page 6, afler line 30, insert:

"SEICTION 5. AMENDMENT. Subsection 3 of section 57-38-40 of the North Dakota
Century Code is amended and reenacted as follows:

3. A corporation may flle a clalm for credit or refund of an overpayment of tax
resulting from the carryback of a net operating loss under subsection 3 of section
57-38-01.3, or resulting from a federal capital loss carryback, within three years
after the prescribed due date for filing the return, Including extenslons for the tax
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' year in which the loss was Incurred. The provisions of this subsection applicable
1o net gperating losses are effeetive |neffective for loss years beginning after
December 31, 1986 2002."

Page 7, line 1, replace "4." with "8."
Page 7, line 3, replace "5." with "7." and replace "This" with "Section 1 of this"

Page 7, line 4, after the perlod insert "Sections 2 and 4 of this Act are effective for taxable years
beginning after December 31, 2003. Section 3 of this Act Is effective for net operating
losses Incurred In taxable years beglinning after December 31, 2002, Section 6 of this
Act s effectlva for taxable years beginning after December 31, 2002, except that, for
water's edge eiections made In taxable years beginning before January 1, 2003, the
provisions of chapter 57-38.4 remain In effect but only for the remalnder of the

taxpayer's flve year election period."

Renumber accordingly
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30645.0TX1 Prepared by the Office of State Tax
Title, Commissioner
March 24, 2003

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1471

Page 1, line 1, after "to" insert "create and enact a new subsaction to section 57-38.4-02 of the
North Dakota Century Code, relating to the tax on the water's edge flling method; to"

Page 1, line 2, replace "subsection” with "subsections" and after "1" insert "and 3", remove
"and”, and after "57-38-30" insert "and subsection 3 of section 57-38-40"

Page 1, line 4, after the comma Insert "net operating losses," and remove "to repeal
chapter §7-38.4 of the North Dakota"

Page 1, Iline i5, remove "Century Cods, relating to the corporate Income tax water's edge filing
election;"

Page 6, after line 6, insert:

"SECTION 3. AMENDMENT. Subsection 3 of section 57-38-01.3 of the North Dakota
Century Code Is amended and reenacted as follows:

3. The sum calculated pursuant to subsection 1 must be reduced by the amount of
any net operating loss that Is attributable to North Dakota sources. If the net
operating loss that Is attributable to North Dakota sources exceeds the sum
calculated pursuant to subsection 1, the excess may be eatred-baek-er carried
forward for the same time perlod that an Identical federal net operating loss may
be earredbaek-er carrled forward. [f a corporation uses an apportionment formula
to determine the amount of income that is attributable to North Dakota, the
corporatlon must use the same formula to determine the amount of net operating
loss that Is at' utable to North Dakota. In addition, no deduction may be taken for
a aelcor carryforward when determining the amount of net operating loss

that is attributable to North Dakota sources."

-Page 6, line 7, replace "3." with "4."

Page 6, line 14, replace "two-tenths" with "six-tenths"

Page 6, line 16, remove the overstrike over "tett-and” and replace "three and two-tenths” with
"one-tenths"

Page 8, line 19, replace "four and three-tenths" with "five and six-tenths"

Page 6, line 21, replace "five" with "six"

Page 8, line 23, overstrike "and not In excess of fifty"

Page 6, line 24, overstrike "thousand dollars," and replace "stx_and flve-tenths" with "seven"

Page 6, line 25, overstrike "f. On all taxable Income above fifty thousand dollars, at the rate of"
and remove “seven”

Page 6, line 26, overstrike "and", remove "flve-tenths" and overstrike "percent."

Page 6, after line 30, insert:

Page No. 1 30645.0TX1
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' "SECTION 5. AMENDMENT. Subsection 3 of section 57-38-40 of the North Dakota
Centuiy Code Is amended and reenacted as follows:

N, 3. Acorporation may fils a claim for credit or refund of an overpayment of tax
resulting from the carryback of a net operating loss under subsection 3 of section
57-38-01.3, or resulting from a federal capital loss carryback, within three years
after the prescribed due date for filing the return, Inciuding extenslons, for the tax
year in which the loss was Incurred. The provislons ot this subsection applicable
to net operating losses are effeetive Ineffective for loss years beginning after
Dacember 31, 4886 2002,

SECTION 6. A new subsection to section 57-38.4-02 of the North Dakota Century Code
Is created and enacted as foliows:

In addition to the tax imposed under subsection 1 of section 57-38-30, there ls Imposed
an additional tax of three and one-half percent of taxable Income which must be levied.
collected and pald annually in the same manner as providad In chapter 57-38."

Page 7, remove lines 1 and 2
Page 7, line 3, replace "5." with "7." and replace "This Act is" with “"Section 1 of this Act is"

Page 7, line 4, after the perlod Insert "Sections 2, 4, and 6 of this Act are effectlve for taxable
years beginning after December 31, 2003. Section 3 of this Act Is effective for net
operating losses incurred in taxable years beginning after December 31, 2002."

Renumber accordingly
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30645.0201 Adopted by the :“inance and Taxation (/ /(Z
Title.0300 Commitioe 7 5
M-arch 25, 2003 Al
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1471

Page 1, line 1, after "to" Insert “create and enact a new subsection to section 57-38.4-02 of the
North Dakota Century Code, relating to the tax on the water's edge filing method; to"

Page 1, line 2, rePIace "subsection" with "subsections", after "1" insert "and 3", remove "and",
and after "57-38-30" Insert ", and subsection 3 of section 57-38-40"

Page 1, line 4, after the comma insert "net operating losses," and remove "to repeal chapter
57-38.4 of the North Dakota"

Page 1, Illne i5, remove "Century Code, relating to the corporate income tax water's edge filing
election;"

Page 86, after line 6, insert:

"SECTION 3. AMENDMENT. Subsection 3 of section 57-38-01.3 of the North
Dakota Century Code is amended and reenacted as follows:

3. The sum calculated pursuant to subsection 1 must be reduced by the
amount of any nel operating loss that Is attributable to North Dakota
sources. If the net operating loss that Is attributable to North Dakota
sources exceeds the sum calculated pursuant to subsection 1, the excess
may be earred-baek-er carried forward for the same time period that an
Identical federal net operating loss may be earried-baek-ef carrled forward.
If a corporation uses an apportionment formula to determine the amount of
income that is attributable to North Dakota, the corporation must use the
same formula to determine the amount of net operating loss that Is
attributable to North Dakota. In addition, no deduction may be taken for a

carryforward when determining the amount of net operating
loss that Is attributable to North Dakota sources."

Page 6, line 14, replace "two-tenths" with "six-tenths"

Page 6, line 16, remove the overstrike over "fewr-and" and replace "three and two-tenths" with
"one-tenth"

Page 6, line 19, replace "four and three-tenths” with "five_and six-tenths"

Page 6, line 21, replace "flve" with "six"
Page 6, line 23, overstrike "and not in excess of fifty"

Page 6, line 24, overstrike "thousand doliars," and replace "six and five-tenths" with "seven"

Page 6, ling 25, overstrike "f. On all taxable Income above fifty thousand dollars, at the rate of"
and remove "seven"

Page 6, line 26, overstrike "and", remove "five-tentnhs”, and overstrike "percent.”
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Page 7, replace lines 1 and 2 with:

"SECTION 5. AMENDMENT. Subsection 3 of section 57-38-40 of the North

Rt Dakota Century Code is amended and reenacted as follows:

3. A corporation may file a claim for credit or refund of an overpayment of tax
resulting from the carryback of a net operating loss under subsection 3 of
sectlon 57-38-01.3, or resulting from a federal capital loss carryback, within
three years after the prescribed due date for filing the return, including
extensions, for the tax year In which the loss was Incurred. The provisions
of thls subsection applicable to net operating losses are effeetive
Ineffective for loss years beginning after December 31, 3986 2002.

SECTION 6. A new subsection to section 57-38.4-02 of the North Dakota
Century Cods is created ard enacted as follows:

In_addition to the tax imposed under subsection 1 of section 57-38-30
there is imposed an additional tax of three and one-half percent of taxable
iIncome which must be levied, collected, and pald annually in the same

manner as provided in chapter 57-38."
Page 7, line 3, replace "This Act Is" with "Sections 1, 2, 4, and 6 of this Act are"

Page 7, line 4, replace "2002" with "2003. Sections 3 and 5 of this Act are effective for net
operating losses incurred in taxable years beginning after December 31, 2002"

Renumber accordingly
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REPORT OF STANDING COMMITTEE (410) Module No: SR-54-5778

March 26, 2003 9:36 a.m. Carrier: Wardner
insert L.C: 30645.0201 Title: .0300

_ REPORT OF STANDING COMMITTEE
HB 1471, as engrossed: Finance and Taxation Committee (Sen. Uriacher, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS and BE REREFERRED to the Appropriations Committee (6 YEAS,
0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1471 was placed on the
Sixth order on the calendar.

Page 1, line 1, after "to" Insert "create and enact a new subsection to section 57-38.4-02 of the
North Dakota Century Code, relating to the tax on the water's edge filing method; to"

Page 1, line 2, replace "subsection" with “subsections”, after "1" insert "and 3", remove "and",
and after "67-38-30" insert ", and subsection 3 of section §7-38-40"

Page 1, line 4, after the comma Insent "net operating losses," and remove "to repeal chapter
57-38.4 of the North Dakota"

Page 1, linels, remove "Century Code, relating to the corporate income tax water's edge filing
election;"

Page 6, after line 6, insert:

"SECTION 3. AMENDMENT. Subsection 3 of section 57-38-01.3 of the North
Dakota Century Code is amended and reenacted as foliows:

3. The sum calculated pursuant to subsection 1 must be reduced by the
amount of any net operating loss that Is attributable to North Dakota
N sources. If the net operating loss that Is attributable to North Dakota
' sources exceeds the sum calculated pursuant to subsection 1, the excess
may be earrded-baek-er carried forward for the same time period that an
identical federal net operating ioss may be earded-baek-or carried forward.
If a corporation uses an apportionment formula to determine the amount of
income that Is attributable to North Dakota, the corporation must use the
sama formula to determine the amount of net operating loss that is
attributable to North Dakota. In addition, no deduction may be taken for a
carryforward when determining the amount of net operating
loss that is attributable to North Dakota sources."

Page 6, line 14, replace "two-tenths" with "six-tenths"

Page 6, line 16, remove the overstrike over "feur-ard" and replace "thrae and two-tenths" with
"one-tenth"

Page 6, line 19, replace "four and three-tenths" with "five and six-tenths"

Page 6, line 21, replace "five" with "six"

Page 6, line 23, overstrike "and not in excess of fifty"

Page 8, line 24, overstrike "thousand dollars," and replace " six and five-tenths" with "seven"

Page 6, line 25, overstrike "f. On ali taxable income above fifty thousand dollars, at the rate
of" and remove “seven’

Page 6, line 26, overstrike "and", remove "five-tenths", and overstrike "percent.”

Page 7, replace lines 1 and 2 with:

(2) DESK, (3) COMM Page No. 1 SR-64-5778
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REPORT OF STANDING COMMITTEE (410) Module No: SR-54-5778
March 26, 2003 9:36 a.m. Carrler: Wardner
Insert LC: 30645.0201 Title: .0360
SN "SECTION 5. AMENDMENT. Subsection 3 of section 5§7-38-40 of the North
Dakota Century Code Is amended and reenacted as follows:

3. A corporation may file a claim for credit or refund of an overpayment of tax
resulting from the carryback of a net operating loss under subsection 3 of
section 57-38-01.3, or resulting from a federal capital loss carryback,
within three years after the prescribed due date for filing the return,
including extenslons, for the tax year in which the loss was Incurred. The
provisions of this subsection gpplicable to net operating losses
areefeetive ineffective for loss years beginning after December 31, #8986
2002.

SECTION 6. A new subsection to section 57-38.4-02 of the North Dakota

Century Code is created and enacted as follows:
In_addition to t X_impo nder subsection 1 of section 57-38-3
there is imposed an additional tax of three and one-half percent of taxable
income which must be levied, collected, and paid_annually in the same
manner rovided in chapter 57-38."
Page 7, line 3, replace "This Act is" with "Sections 1, 2, 4, and 6 of this Act are”
Page 7, line 4, roplace "2002" with "2003. Sections 3 and 5 of this Act are effective for net
operating losses Incurred in taxable years beginning after December 31, 2002"
Renumber accordingly
{2) DESK, (3) COMM Page No. 2 SR-54-5778
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HB 1471 & Vote
Senate Appropriations Committee
Q Conference Committee

Hearing Date 3-31-03

Tape Wumber Side A Side B Meter #
| X 1880-5090

Committee Clerk Signature édﬂé&a. Z SO

Minutes: CHAIRMAN HOLMBERG opened the hearing to HB 1471, A bill relating to financial

institutions taxes, the corporate income tax deduction for federal income taxes paid, and
corporate income tax rates; relating to the corporate income tax water's edge filing election; to
provide an effective date,

{Meter 1880) RICK CLAYBURGH, ND Tax Commissioner testified in support of the bill. He
explained the fiscal note and the bill. The bill eliminate the federal deduction we allow on our
state tax form for corporations to deduct their federal tax payments. Tue bill allows the state to
reduce the rate the state charges corporations from the high rate of {0 ¥2 % to 7%. If we were to
climinate the cooperatc income tax deduction that is allowed in state law, The revenue neutral
rate would be 7.6 %. The Senate Finance and Tax committee with a lot of work, from people
from the tax department and the Governor’s office where ablie to put together an agreement
where it was further reduced the corporate income tax rate in ND from 7.6% down to 7%. The

bill creates 5 brackets instead of 6 brackets, To help fund (hat one of the issues that was looked at

diy
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Page 2

Senate Appropriations Committee
Bill/Resolution Number HB 1471
Hearing Date 3-31-03

was the elimination of net operating loss carry back provisions that appear in ND Century zode.
The net operating loss does allow a corporation to decide if they want to carry a loss backwards
to a previous tax year, thereby, filing an amended return for a refund or carrying the loss forward.
ND was a minority of states that allowed carry back and that is changed in the bill and eliminate
the net operating loss carry back provisions in state tax law and carries that loss forward, The part
of the bill that lowers the rate to 7% had a negative fiscal impact in this biennium of 2.3 million
dollurs approximately the net operating loss carry back provisions has a positive impact of 1.8
million dollars. The bill at one point did water’s edge election eliminating but that now has been
taken out. The bottom line is the fiscal impact is a negative $544,000. when you talk about
corporate income taxes bring into our general fund about 92 million dollars projected in our
biennium, That fiscal note is close to revenue neutral as possible. From the standpoint of tax
policy, he supports the legislation, it does allow to address the perception that ND has, of one of
the highest tax rates down to bring ND rate to one of the most attractive rates in the country. The
range will be the top of 7% , this is a positive step for economic development for our state,
(Meter 2220) SENATOR SCHOBINGER asked what is the current effective tax rate for each of
t‘hc 6 brackets? RICK CLAYBURGH replied the current effective rate is 7.6% but he would have
to get that information. SENATOR SCHOBINGER stated that there are two specific indeperdent
studies, one being the Frazier Institute and the other being the Small Survival‘ Committee that
cach year ranks the state on their friendliness to business and both of those independent studies
listed ND top rate currently at 6.8% or 6.825. When this report comes out next year, the rate will
reach 7%, ND specifically in the Small Business Survival Committee index, is listed #35 out of

50 as friendliness to business. A listing of 7% will likely move ND downward even more. What
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Page 3

Senate Appropriations Commiltee
Bill/Resolution Number HB 1471
Hearing Date 3-31-03

is your comment on that? RICK CLAYBURGI! address the question of the issue that is looked
at in those studies are specifically looking al the effective rate, our effective rate of corporate
income Laxes is below that targeted 7.6%. [t is a lower number because basically you are taking
all of the rates, that all the tax payors {all into and coming up with an median rate, With the 75
high rate, we arc going to be far below that 7% now in our average effective vate in ND, That
would be a positive statement, The issue about the Small Business Survival Index not only looks
at taxes rates but looks at other aspects as well, dealing with Worker's Compensations, other
aspects as far as what businesses have to deal with the state, regulatory process, a number of
issues not just tax issues, SENATOR SCHOBINGER stated that given what he seen this session,
none of those other variables will change this session. They do list ND’s top corporate tax rate,
which is the rate they use is 6.825% and as he reads this, it will now be 7%. He had a question
on Section 6 in the Senate amendment and what is that and what does it do? (Meter 2557) RICK
CLAYBURGH answered that he wanted o clarify the 6.8% that was mentioned as the effective
rate, that is the average effective rate of all rates combined targeted. That is not listing our top
rate, that is an effective rate. If SENATOR SCHOBINGER could show him that study, he will
clarify that study. The 7% ratc being the top effe. .ive rate of all rates combined will drop our rate
below the 7%. The rate will change January 1, 2004 and the current structure is in effect this tax
year, In Section 6 of the bill, they were looking at a number of bills that have been addressed this
session looking at water’s edge election and without getting too complex looking at tax policy
issue, ND is a worldwide combination state as far as how we look at corporations and what we
bring into our three factor apportionment formula, We do allow tax payors to make an election if

they want to file as a world wide combined repotting corporation, of bringing alf of their
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Page 4

Senate Appropriations Cominittee
Bill/Resolution Number HB 1471
Hearing Date 3-31-03

corporate entities together or focus on the water’s edge which technically is to the water’s edge
of the United States. In doing that, in taking that water’s edge election, they do not allow those
corporations to take the benefit also of the corporate income tax deduction, In this bill, by
eliminating the corporate tax and lowering the rate, unless they did something to address water’s
edge, those water’s edge filers would not only gain the water’s edge filing but also would have
the benefit of the lower rate. At one point had they not done anything, there would still be
published a 10 Y2 % rate for water’s edge filers, The commitiee and the sponsors had looked at
repeal the water’s edge clection and they felt that may cause some problems with economic
development issues. So they have created the 7% top rate but for water’s edge filers, people who
elect to take waler’s cdge, there is a surcharge added to rate of 3 ¥2 % basically taking them to the
10 Y2 % if they were at the high rate or any subsequent rate below that . All of the business
groups that came in with concern over the bill, their concerns deal with water’s edge.

(victer 2393) SENATOR SCHOBINGER stated in his opening statements he state that we are
close to revenue neutral, how is it giver. we are scored these things statically rather than
dynamically that we can reduce the corporate income tax rate and remain revenue neutral?
(Meter 2970) RICK CLAYBURGH stated when a fiscal note is put together in the tax
department, the department does not put the analysis to a biil saying because of this legislation or
but for this legislation, certain activity is going to occur. All the department can do is give a
fiscal note based on the current information of what the tax types bring in, He believes there wili
be some positive impact because of this, exactly what it will be, he can’t predict.

(Meter 3081) REPRESENTATIVE CARLSEN, District 41, sponsor of the bill testified on the

bill. He felt it was important to look at the corporate income tax structure, There is an agreement
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Senate Appropriations Commitlee
Bill/Resolution Number HB 1471
Hearing Date 3-31-03

that a reduction of the tax rates 1+ positive for business growth in ND. He does not always agree
with the methodology but does agree that the concept needs to be addressed and should be & long
term goal of the state to make a direction towards reducing the tax rate. He talked about an
analytic meeting in which the major points of discussion was whal effects the tax rates have tpon
the states, Obviously there were a number of states that do not have income tax at all, personal
nor corporate. On the other hand, they have other taxes that off set their revenue needs. There is
no influx of people flocking to their states. The only time there was additional growth was when
both areas of taxes were lowered it had a positive note. Last session they coupled the personal
income tax and that did a couple of things, it established our own rates for ND and it maintained
our revenue base. If you talk to people who filed out tax this year, their taxes wen( up because
the federal government cut their personal income tax rate and when we decoupled, ours didn’t go
down, they stayed at the same rate we established last time, The revenue neutrality question is a
good one. It is hard (o maintain revenue neutrality and have a lower rate. The things need to look
at are net operating loss, number of brackets that are in the bill, the question of perception is
reality. If we publish a 10 %2 % rate, or if somebody averages our rate to 6.8%, do the businesses
read that? If you talk to the Economic Development people, they say yes, they read that and it
does have un effect. He feels this is a positive move and would like to see this move continue. He
feels that need to protect the revenue stream, so either they need to raise the tax or take away
exemptions. He attempted in an earlier bill to lower the rate but took away the exemption that
retailers get for filing their sales tax with the state. The room was full of people who said that

was not a good idea. He feels that if the state lowers the taxes, it should be both corporate and

the individual income taxes.
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Senate Appropriations Committee
Bill/Resolution Number HB 1471
Hearing Date 3-31-03

(Meter 3645) SENATOR SCHOBINGER asked if the tax department knew what the current
effective tax rates are? REPRESENTATIVE CARLSEN stated that 10 Y2 % is the high and low
is he doesn’t know that rate, (Meter 3706) SENATOR SCHOBINGER stated there was
complaints from the personal income that liabilitics went up and his concern is about what will
happen next year on this bill. REPRESENTATIVE CARLSEN stated anytime the brackets are
changed, and it goes from $50,000 top bracket 1o $30,000 top tax bracket, there ure going to be
winners and losers.

(Meter 3840) RON ROSENBERGER, representing Governor's office and the Department of
Commerce (estified on HB 1471, He felt the tax department has worked extremely hard with the
private businesses to come up with a good bill dealing with the net operating losses, it has been a
cooperative and long process. This has been looked at for about 8-10 years. 1t is good for
marketing the state of ND.,

(Meter 3970) SENATOR SCHOBINGER asked is the reality of this bill is simply an attempt to
change what we perceive to be a high corporate income tax? RON ROSENBERGER stated yes,
the Commerce department as well as the tax departiment sces studies listing ND at 10 %2 % . They
do not look into farther as sight selectors and do not take into consideration of the federal
deduction which brings it down into the 7% or lower area.

(Meter 4097) SENATOR SCHOBINGER asked if there are specific numbers of industries or
businesses that are paying the top corpotate rate in ND that show us this will be a tax cut for
them? (Meter 4150) RON ROSENBERGER doesn’t have the information, the tax department
may have some basic information on that, RICK CLAYBURGH stated the tax department has

run many analysis on how this impacts the various tax payors. On this current proposal, the tax
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Senate Appropriations Committee
Bill/Resolution Number HB 1471
Rearing Date 3-31-03

department has identified the top 8 winners and losers. Anytime there are changes in tax code,
there is going to be somebody who pays differently that before. On this particular program at
7%, the tax department ran an analysis of the top 25 who will pay more liability and the 25 who
will be paying less. Those would will be paying more liability, except for the top 4 or 5, all the
rest will be less that $5,000 liability increase. The percentages are quite small, The list of names
are confidentiality.

(Meter 4421) SENATOR ANDRIST made a motion of a DO PASS with SENATOR BOWMAN
seconded.

Discussion

(4433) SENATOR SCHOBINGER stated his wish was not to pass this bill. For the majority of
tax payers, it would be a tax increase. This bill is effectively increasing the corporate income tax
in ND. This is not going to help change the problem in the state of losing people from this state,
(Meter 4582) SENATOR BOWMAN stated if it is going to raise the rate, why would there be a
negative fiscal note? SENATOR SCHOBINGER stated it will raise the rate. It shows a negative
$544,000 and that is why he asked for the working papers on it. That is why he asked for the
effective rates of the top brackets.

(Meter 4800) SENATOR ROBINSON stated that perceptions becomes reality. He feels that they
need to look at the packet of taxes. There isn't anyone who wants to come to a state that has
quality infrastructure, Taxes are important but infrastructure and quality of life, are one number.
We are low in worker’s comp, low in unemployment compensation, and other factors that play

into our ability and inability to sustain a strong economic growth in the state.
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Senate Appropriations Committee
Bill/Resolution Number HB 1471
Hearing Date 3-31-03

(Meter 4895) SENATOR MATHERN stated the questions raised by SENATOR SCHOBINGER
are serious questions and questions of the fiscal note, Any input from legislative council on the
fiscal note?

(Meter 4987) ALLEN KNUDSON stated that Legislative Council has not reviewed the fiscal
note and do not do analysis on fiscal notes.

(Meter 5025) Roll was called on 2 DO PASS with a vote of 10 yeas, 3 nays, and | absent. The

bill will be carried by the Finance and Tax committee, SENATOR WARDNER,

CHAIRMAN HOLMBERG closed the hearing to HB 1471,
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Summary of House Bill 1471

o Section 1 reinstates the federal tax deduction for financial institutions
o Section 2 repeals the federal tax deduction for corporations

e Section 3 imposes a reduced, flat rate (to be amended into brackets)

o The proposed amendment from a “flat rate” to “brackets” are fiscally
equal to the flat rate contained in the bill as filed (i.e. replacing the flat
rate with the brackets ranging from 2.1% to 7.2% maintains the overall
revenue-neutrality of the bill)

o A top rate of 7.6% would be needed to be “revenue neutral” without
the sales tax base broadening contained in HB 1471

e Sections 4 and 5 impose the sales and use tax on newspapers and magazine

subscriptions

» Section 6 repeals the water’s edge optional filing method and repeals the sales and
use tax exemptions for newsprint and ink.

¢ The corporation income tax provisions are expected to reduce corporate income
tax by an estimated $4.1 million per biennium

o The sales tax base broadening is expected to increase sales tax revenues by an
estimated $4.1 million per biennium

e A small portion (8%) of the additional sales tax revenue from the base broadening
will go to the state aid distribution fund

e Because corporations pay a year's tax liability over nearly three years, the general
fund will receive the new sales tax revenues slightly sooner than it will “lose” the

corporate revenues. This timing differential helps to offset the component of the
sales tax base broadening “lost” to the state aid distribution fund
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HB 1471
House Finance and Taxation Committee

Jan. 22, 2003

Chairman Belter and Members of the Committee,

I'm Jili Denning Gackle, general manager of BHG inc., a group of 1i newspapers in west
central North Dakota. Although we don't own any of your newspapers, we have newspapers that
are similar in size and content to your Cass County Reporter, Towner County Record-Herald and
Herald-Press of Harvey and Fessenden. The newspapers we manage are from New Town,
Parshall and Velva tn Center, Turtle Lake and Washburn, each with 600 and 3,000 subscribers.

We employ more than 80 people, so by the looks of Iit, we must be doing well enough to
send a little on to the state, Not so. Removing the tax exemption on newspapers would cost our
11 newspapers a total of between $30,000 and $36,000 each year. As If that isn't enough to
worry about, we also are goling to have a substantial hike in the unemployment tax this year and
our property insurance is going up about $8,000. We have more subscribers dying than having
bables and we work hard to keep every single business on our Main Streets.

Doing business in rural North Dakota gets harder every day. And now the sponsors of
this bill want to tax newspapers in a specific bilt that only names newspapers. It doesn't name ail
the other things that aren’t taxed - like prescription drugs, farm cheinicals, insurance premiums,
Bibles, artificlal teeth, eyeglasses, aircraft and tickets to church suppers.

It's simply not fair to try to lower the corporate income taxes for all businesses and then
remove the sales tax exemption for just one type of business. The governor has stated that he
wants to help rural North Dakota survive. By singling out the malnstays of rural North Dakota ~
the state's newspapers - it will make it more difficult for our communities to survive.

If this tax were removed, we woulid cut two to three employees from our business
because we just can't pass any more oh to our customers.

Don't single out newspapers, Don't tax us anymore than we're already taxed. Above all,
please vote no on HB 1471,

Thank you for listening. {'ll be happy to answer any questions you might have.
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TESTIMONY BEFORE THE
HOUSE FINANCE AND TAXATION COMMITTEE
HB 1471
January 29, 2003

Mr. Chairman and members of the committee:

I'm Roger Bailey, executive director of the North Dakota Newspaper Association, and
I’m here to speak in opposition to House Bill 1471,

For almost 25 years, I was the publisher of the weekly newspaper at Rolla, and still have
an interest in that newspaper and in North Central Printing at Rugby, a central printing
plant owned by the newspapers in Harvey, Rugby, Cando, Bottineau and Rolla.

The implementation of HB 1471 could have dire consequences on the operations of the
newspapers printed at North Central Printing. In addition, to the newspapers of its
owners, North Central Printing also prints the Carrington and Minnewaukan newspapers.

In 2001 and 2002, North Central Printing purchased an average of $92,288 worth of
N newsprint and ink which would require a sales tax of $5537.28 if HB 1471 passes.

The seven newspapers printed at Notth Central Printing would also face a sales tax of
approximately $21,528 if the tax is applied to the sale of newspaper subscriptions and
single copies.

These are substantial increases in the cost of operations for all of North Dakota’s
newspapers. In some cases, the costs would need to be passed on to advertisers and
readers. In some cases, notably with the sale of newspapers from vending machines, that
won't be possible and the newspapers will have to absorb the taxes.

At a time when most of North Dakota’s small towns are diminishing in population and
the number of businesses declines as well, it will be difficult for the newspapers to .
increase their advertising rates to cover the proposed taxes. In essence, an increase in
taxes will hasten the demise of many small North Dakota communities who rely on the
newspaper as the primary form of community communication.

The North Dakota Newspaper Association represents 80 weekly and 10 daily newspapers
in North Dakota, Among the 80 weekly newspapers are 25 with a circulation of 1,000 or
fewer copies each week. The increase could be difficult for all of North Dakota’s
newspapers and particularly devastating to the smallest newspapers like those in Aneta,
Carson, Center, Drayton, Edmore, Fordville, Gackle, Hatton, Larimore, McVille,
/ Medora, Michigan, Northwood, Parshall, Turtle Lake, Underwood, Westhope, Edegely,
Glen Ullin, Kulm, Litchville, McClusky, Velva and Walhalla.,
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HB 1471 presents a series of “fairness” questions.
Is it fair to single out newspapers as the only exemption in current law to be removed?

Is it constitutional to impose a tax that essentially would be a levy on the free flow of
information in our society and is therefore contrary to the public interest?

Is it fair to require newspapers to pay a tax for the distribution of its product while other
forms of communication such as radio, teiavision and direct mail would not be subject to
the tax?

Would adding a six percent tax on subscriptions discourage newspapers from maintaining
and increasing circulation, thus hurting the overall economy? Fewer newspapers in
circulation would hurt retail merchants who rely heavily on newspaper advertising to get
their message out to potential customers.

If newspapers pay a tax on newsprint and ink, is it fair to tax the product a second time
when a tax is also assessed on the sale of the individual copies of the printed newsprint?

Will taxing newspapers and their advertisers out-of-business help sustain North Dakota?

On behalf of the members of the North Dakota Newspaper Association, I ask that this
committee vote “Do Not Pass” on HB 1471,

If you have any questions, I will make every effort to answer them.

Thank You.,
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Wednesday, January 29, 2003

House Finance and Taxation Committee
HB1471 -

Chairman Belter and Committee Members:

My name is Dave Bundy, and I'm editor of The Bismarck Tribune. | appear today in
opposition to this bill.

We have concerns with HB1471 as it applies to newspapers as a business as well as an
outlet for public information and a voice for the community. Our chief concerns are

these:

¢ The bill, as written, singles out newspapers and magazines, effectively forcing us
to foot the bill for an overall corporate Income tax break. The Tribune is willing to
shoulder Its fair share of the tax burden but opposes newspapers as a group
being targeted.

¢ Initia! analysis shows the corporate income tax break the Tribune would receive
will not offset the additional cost of the biil. Other papers’ analyses show similar
findings.

e Being forced to pay this new tax could affect the number of people newspapers
are able to employ and papers' ability to serve the public,

e Levying this new tax puts newspapers at a relative competitive disadvantage with
other medta outlets — namely TV and radio — in terms of operating expense
and, therefore, advertising rates, where newspapers might be forced to look to
recoup some flnancial losses.

¢ Collection of sales tax on newspapers sold poses enormous complications due to
the variety of ways the paper is distributed and circulation revenue collected. In
some places, young paper carrlers would be forced to collect and track sales tax.
Vending machines could not be retooled to accomrmodate sales tax, so
newspapers would eat the tax expense associated with papers sold in many, If
not all, news rack and retail locations.

o Newspapers would have to pass added expenses on to the public or cut back
their operations. Ralsing prices and advertising rates discourages customers and
readership. Cutting back operations translates Into a less informed community.

¢ Finally, a bill that specifically targets newspapers poses a threat to the operation
of a free press and Is at odds with the First Amendment. Any legislation that
hinders the exchange of ideas and public information does a disservice to
democracy as a whole.
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January 29, 2003

HOUSE FINANCE & TAXATION COMMITTEE
HB 1471

CHAIRMAN BELTER AND COMMITTEE MEMBERS:

My name Is Jack McDonald. I'm appearing here today on behalf of the North
Dakota Newspaper Association. We oppose HB 1471 for several reasons and ask that
you give It a do not pass.

First, the bill Is simply not fair, It balances an acrass the board corporate income
tax cut on the backs of just one industry in the state...an industry that will fesl the brunt
of this bill in two or three ways. This bill eliminates the lowest, 3% tax bracket for North
Dakota corporations in favor of a flat rate of 6.73%. |

As you've heard, more than 25% of North Dakota's weekly newspapers are small
corporations now paying In this 3% bracket who will not only have to pay more sales
tax, but will also have to pay more income tax, And, it will hit the other small businesses
in North Dakota's small towns that these newspapers serve. Meanwhile, the state's
biggest corporations in the state's biggest cities will pay less tax.

Secondly, the sales tax s particularly hard to administer for the newspaper
industry because of news racks and cross border sales for newspapers In cities
adjacent to Minnesota, particularly Grand Forks, Fargo and Wahpeton. Because of the
news rack problems, our best estimate Is that North Dakota newspapers would have to
pay approximately $185,000 out of thelr own pocksets since they won't be abls to collect
it from thelr customers.

Thirdly, there Is a real question about how much money this would raise. While
we haven't had time to do a thorough review, quick ressarch indicates a tax on
newspaper sales would bring in anywhere from $4 million to $5 million per year — or
much more than the Tax Department’s estimate. The sales tax on newsprint and ink
would probably bring In an additional $750,000,

Finally, we don't believe the elimination of the sales tax exemption on the
purchase of newsprint and.ink is legal. The North Dakota Supreme Court, in a 1966
decislon I've attached, indicated that newsprint and ink comes within the statutory
definition of property used in processing and thus was exempt under state law from the
use tax. That law is still In effect In North Dakota,

The newspaper Industry Is willing to share its tax load along with afl other North
Dakota businesses, but we respectfully feel that It Is not fair to expect it to shoulder a
tax reduction burden -alone. Singling out newspapers in this way could well have First
Amendment Implications. We respectfully request a do not pass. If you have any
questions, | will be happy to try to answer them, THANK YOU FOR YOUR TIME AND

CONSIDERATION. :
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147 N.W.2d 903, Bismarck Tribune Co. v. Omdahl, (N.D. 1966) Page 1
*003 147 N,W.2d 903
Supreme Court of North Dakota,

The BISMARCK TRIBUNE CO,, a corporation, Forum Publishing
Co., a corporation, Grand Forks Herald, Inc., a
corporation, and the Minot Daily News,

Inc., a corporation,

Plaintiffs and
Respondents,

v.

Lloyd OMDAHL, as the Tax Commissioner of the State of North
Dakota, Defendantand Appellant,

No, 8223,

Oct. 20, 1966.

Declaratory judgment proceeding, The District Court, Burleigh County, Cliford Jansonius, J., held that
purchase of newsprint in Canada and purchase of ink in states outside of North Dakota, which newsprint was used by
publishers in publication of newspapers, were not subject to state use tax, and appeal was taken. The Supreme Court,
Strutz, J., held that newsprint and ink came within statutory definition of 'property used in processing' which was
tangible personal property that became component part of other tangible personal property intended to be sold at retail,
and were exempt from payment of use tax under statute providing for imposition of use tax upon tangible personal
property purchased for storage, use, or consumption,

Judgment affirmed.
West Hiadnotes

<  [1] Taxation &= 1245
: e 370 veue
371XVI Sales, Use, Service, and Gross Receipts Taxes
! 371XVI(B) Tax Liability and Exemptions
371XVI(B)1 Transactions Taxable in General
371k1244 Purpose of Use or Consumption as Affecting Taxability
371k1245 Manufacturing or Processing, Use or Consumption In; Incorporation in New
Product,

: (Formerly 238k15,1(10))

' Tangible personal property used in business of manufacturing any article, which tangible personal property -

' becomes integral or component part of the personal property manufactured, compounded, or produced, is exempt from
state use tax, NDCC 57-02.07, §7-39-01, subd. 2, 57-40-01, §7-40-02,

[2] Taxation &=1245
kv - .
371X V1 Sales, Use, Service, and Gross Receipts Taxes
371X VI(B) Tax Liability and Exemptions
I7IXVI(B)! Transactions Taxable in General
371k1244 Purpose of Use or Consumption as Affecting Taxability
371k1245 Manufacturing or Pracessing, Use or Consumption In; Incorporation in New
Product,

(Formerly 238k15.1(10))
Contention that newspaper was service which was based, to a degree, on theory that after it had been read it had

( no further value or use was not valid basis for determining nature of product resulting from publication of 8 newspaper
for purposes of whether newsprint and ink purchased thersfor were subject to state use tax. NDCC 57-02.07, 57-39-01,

Copyright (c) West Group 2002 No ¢laim to original U.S, Govt, works
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147 N, W.2d 903, Bismarck Tribune Co, v. Omdahl, (N.D. 1966) Page 2
SUbd. 2. 57*40-01, 57"40"020

(3] Taxation €&=21241.1
I e
371X VI Sales, Use, Service, and Gross Receipts Taxes
371XVI(B) Tax Liability and Exomptions
371XVI(B)! Transactions Taxable in General
371k1241 Goods or Property Involved
371k1241.1 In General,

(Formerly 371k1241, 238k19(3))
(See headnote text below)

[3] Taxation €&=1245
N e
371X V1 Sales, Use, Service, and Gross Receipts Taxes
371XVI(B) Tax Liability and Exemptions -
371XVI(B)! Transactions Taxable in General
371k1244 Purpose of Use or Consumption as Affecting Taxability
371k1245 Manufacturing or Processing, Use or Consumption In; Incorporation in New
Praduct,
Fact that no sales tax is paid on newspapers does not necessarily mean that use tax Is imposed on items which
are used in processing of newspapers, if such items are exempt from such tax by provisions of state use tax law. NDCC

57-02-07, §7-39-01, subd. 2, 57-40.01, 57-40-02.

[4] Taxation &=1245
371 -
371XVI Sales, Use, Service, and Gross Receipts Taxes
371XVI(B) Tax Liability and Exemptions
371X VI(B)! Transactions Taxable in General
371k1244 Purpose of Use or Consumption as Affecting Taxability
371k1245 Manufacturing or Processing, Use or Consumption In; Incorporation in New
Product,

(Formerly 238k15.1(10)) .
Newsprint and ink purchased by publisher of newspaper came within statutory definition of "property used in

processing which was tangible personal property that became component part of other tangible personal property

intended to be sold at retail, and were exempt from payment of use tax under statute providing for imposition of use tax -

upon tangible personal property purchased for storage, use, or consumption. NDCC 57-02-07, 57-39-01, subd. 2,
57.40-01, 57-40-02, A

*904 Syllabus by the Court

1, The newsprint and ink purchased by a publisher of a newspaper come within the definition of ‘property used
in processing,’ and are exempt from payment of use tax under statutes now in effect in this State,

2. For reasons set forth in the opinion, the judgment of the district court is affirmed,
Wattam, Vogel, Vogel, Bright & Peterson, Fargo, and Shaft, Benson, Shaft & McConn, Grand Forks, for
plaintiffs and respondents. ‘

1)

Helgi Johanneson, Atty. Gen., and Joseph R. Maichel and Kenneth M. Jakes, Sp. Asst. Attys, Gen,, Bismarck, '

for defendant and appellant,
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147 N.W.2d 903, Bismarck Tribune Co. v, Onudohl, (N.D, 1966) Page 3

STRUTZ, Judge (On reassignment).

The plaintiffs are four newspaper publishers doing business within the State of North Dakota. They seek a
declaratory judgment, adjudging that the purchase of newsprint in Canada and the purchase of ink in States outside the
State of North Dakota, which newsprint and ink are used by them in the publication of their newspapers, are not subject
to the North Dakota use tax. The defendant, on the other hand, asks that the plaintiffs be denied the relief demanded,
and prays that the court adjudge that sales of newspapers, printed by the plaintiffs, be declared to be sales of a service,
and not sales of tangible personal property, and that for that reason such sales are exempt from the North Dakota retail
sales tax, The defendant contends that sales of the newsprint and the ink to the plaintiffs for use in their business of
publishing newspapers are sales to the plaintiffs of tangible personal property, purchased at retail for storage, use, and
consumption in this State, and that such sales are subject to the North Dakota use tsx,

The issues {nvolved on this appeal, briefly stated, are whether the sale of a newspaper to a customer constitutes
a retail sale of tangible personal property within the meaning of the North Dakota sales and use tax statutes, or whether
it is a sale of a service, If the sale of a newspaper to a customer constitutes a retail sale of tangible personal property,
even though such sale is exempt from sales tax, then the sale of newsprint and ink to the plaintiffs for the purpose of
printing and publishing newspapers would not be subject to the North Dakota use tax, If, however, the sale of a
newspaper to a customer constitutes *905 sale of a service, and the sale of nowsprint and ink constitutos a retail sale,
such sale would be subject to the North Dakota use tax,

The plaintiffs raise the further question of whether the imposition of a use tax on newsprint purchased by the
plaintiffs in Canada--if the sale of such newspaper is held to be a service--would violate Article I, Section 10, clause 2
of the United States Constitution, which prohibits the States, without the consent of the Congress, from laying any
imposts or duties on imports or exports, except what may be absolutely necessary for executing its inspection laws,

The following are Nortil Dakota statutes pertinent to the issues in this cage:
Section 57-40--02, North Dakota Century Code, as amended, provides:

'An excise tax is imposed on the storage, use, or consumption in this state of tangible personal property’
purchased at retail for storage, use, or consumption in this state, at the rate of two and one-quarter percent of tho
purchase price of such property, * ** (Chap. 399, 1963 S.L.)

The term 'use’ is defined by our statute as follows!

'2, 'Use' shall mean the exercise by any person of any right or power over tangible personal property incident to
the ownership or possession of that property, except that {t shall not include processing, or the sale of that
property in the regular course of business, * * ' (Sec, §7-40.-01(2), ND.C.C)

'Property’ is defined by our use tax statute as follows:

'3, Property use in 'processing', as that term is used in subsection 2, shall mean any tangible personal property
including containers which it is intended, by moans of fabrication, corpounding, manufacturing, producing or
germination, shall become ag integral or an ingredient or component part of other tangible personal property
intended to be sold ultimately at retail; * * * (Se¢. §7--40--01(3), N.D.C.C,, a8 smended by Sec. 2 of Chap.

364, 1961 S.L.)

Our statutes define who are included in the term 'manufacturers,’ Section 57--02~07 provides:

'Every person who purchases, receives, or holds personal property of any description for the purpose of adding
to the value thereof by any pracess of manufacturing, refining, rectifying, or by the combination of different
materials, with a view.of making gain or proflt by so dolug, shall be held to be a manufacturer, * * *

A 'sale' is defined as follows:
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147 N.W.2d 903, Bismarck Tribune Co, v, Omdahl, (N.D, 1966) Page d

2. 'Sale’ means any tranafer of title or possession, exchange or barter, conditional or otherwise, in any manner
or by any means whatsosver, for a cansideration, and includes the furnishing of services relating to personal

- property, the fumishing or service of steam, gas, electricity, water, or communication, the furnishing of hotel,

motel, or tourist court accommodations, the furnishing of tickets or admissions to any place of amusemant,
athletic event or place of entertainment including the playing of any machiue for amusement or entertainment in
response to the use of a coin, and sales of subscriptions to magazines and other periodicals regardless of
whether or not such magazines or periodicals are to be delivered in the future and regardless of whether or not
they are in existence at the time of the vale of any subscription; provided that the words 'magazines and other
periodicals’ as used herein shall not include newspapers nor shall they include magazines or periodicals that are
furnished free by @ nonprofit corporation or orgenization ot its members or because of payment by its members
of membership fees or dues; * * *' (Sec. 5§7--39--01(2), *906, N.D.C.C ., as amended by Chap, 399, 1963 S.L.)

(1] Thus our law provides that tangible personal property used in the business of manufacturing any article,
which tangible personal property becomes an integral or component part of the personal property manufactured,
compounded, or produced, i3 exempt from use tax,

[2) The question to be detormined, therefore, is whether 8 newspaper, when printed, is tangible personal
property or whether, as urged by the appellant, it is merely a service, Webster's Third Internationa! Dictionary defines
'personal property’ as 'property other than real property consisting in general of things temporary or movable including
intangible property. Thus 'tangible' personal property would be personal property that cnn be touched or handled, The
argument of appellant that a newspaper is a service is based, to s degree, on the fact that after it has been read it has no
further vaiue or use. That hardly seems to be a valid basis for determining the nature of' the product resulting from the
publication of a newspaper. If the fact that such product cannot be used after it has been read should be the determining
factor, hundreds of items, such as paper towels, paper napkins, paper cups, and similar articles would have to be classed

as services rather than personal property,

The Supreme Court of California has specifically held that newspapers are personal property. Bigsby v,
. Johnson (Cal.), 99 P.2d 268. Ses also State v, Advertiser Co,, Inc,, 257 Ala, 423, 59 So.2d 376, in which the court
holds that 2 newspaper, when printed or published, is tangible personal property. Newspapers can he stolen, and clearly

are tangible personal property,

[3] It is true that the defInition of a 'sale’ in the uales tax law specifically exempts newspapers from that tax, The
fact that no sales tax is paid on newspapers daes not necessarily mean that a use tax is imposed on the items which are
used in the processing of the newspapers, if such items are exempt from such tax by the provisions of the use tax law.
Are the newsprint and the ink tangible personal property used in the manufacture or production of other tangible
proporty intended to be sold at retail, under Section §7--40-01(3), North Dakota Century Code, as amended? We
belisve it cannot be denied that the newsprint and the ink purchased by the plaintiffs are combined by the process of
printing and publishing into tangible personal property, the newspaper, The nswapriut and the ink become ingredient or
componetit parts of the newspaper, the product produced.

[4] We hold, therefore, that newsprint and ink are ingredients and component parts of the tangible personal
property produced, and thus come within the definition of ‘property used in processing,’ and exempt fram use tax under

the law above set forth,
The judgment of the district court is in all things affirmed,
TEIGEN, C.J., and ERICKSTAD and KNUDSON, JJ,, concur,
MURRAY, J,, not bsing a member of the Court at the time of submission of this case, did not participate.
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North Dakota Domestic Disclosure Spreadsheet

Instructions

Who Must File: A corporation electing to use the water's
edge method must file a domestic disclosure spreadsheet
if the affiliated corporations as a group have property,
payroll or sales in foreign countries exceeding ten million
dollars and assets everywhere exceeding two hundred fifty
million dollars.

Time For Filing: The domestic disclosure spreadsheet
must be filed by a corporation with its North Dakota
~~income tax retumn in the initial year of the water's edge
retion and every third year thereafter while the election

- .¢mains in effect.

Extension Of Time For Filing: If the information
required to be reported on the domestic disclosure
spreadsheet is not available when the return is filed, a
corporation may file the domestic disclosure spreadsheet
within six months after the due date of the return,
including extensions. It the aforementioned time
deadlines cannot be met, a corporation must submit a
written request for an additional extension of time to the
Office of State Tax Commissioner within six months after

the due date of the return, including extensions, The
Office of State Tax Commissioner will notify the
corporation if the request for additional time is granted;
however, this additional extension of time may not exceed
one hundred twenty days from six months after the due
date of the return, including extensions,

Where To File Or Obtain Additional Forms And
Instructions: The completed domestic disclosure
spreadsheet, written requests for additional forms and
instructions, and written requests for extensions of time
should be addressed to the Office of State Tax
Commissioner, State Capitol, 600 E. Boulevard Ave.,
Bismarck, ND 58505-0599.

Additional forms and instructions may also be obtained
by calling 701-328-2046.,

Failure To File: The water's edge election is not complete
until the completed domestic disclosure spreadsheet is
filed with the Office of State Tax Commissioner.

Ty
R YJ\"«'A.;Q

Additional Information Régardlng The Water's Edge Method And The Domestic
Disclosure Spreadsheet Is Contained In North Dakota Century Code ch. 57-38.4 and
North Dakota Administrative Code ch. 81-03-05.2.
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North Dakota Office of State Tax Commissioner

Corporation Income Tax

Rick Clayburgh
Tax Commissioner
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Forms and Instructions

Form 40

Form 40-UT
Form 40-ES

As you prepare your North Dakota corporation income
tax return, please consider the following:

@ Who Must File Corporations engaged in business
in North Dakota or having sources of income from

North Dakota must file a North Dakota Corporation
Income Tax Return, Form 40.

A corporation which files a Federal Form 1120S as a
small business corporation must file a North Dakota
Small Business Corporation Income Tax Return,
Form 60.

Financial institutions (See North Dakota Century
Code ch. 57-35.3) located or doing business within
North Dakota must file a North Dakota Financial
Institution Tax Return, Form 35.

Please remove label and attach it to your retum
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Naiie s shown on retir Federal employer 1.1,

derpayment of estimated North Dakota income tax by corporativig

-

For the tax year beginning ‘ and ending

If a corporation's estimated income tax payment for any quarter (including uverpayment credits from prior quarters) Is less than 90%
of the quarterly income tax {iabliity or |s less than the prior year's North Dakota income tax liability divided by four, It will be required
to complete Form 40-UT and attach it to the North Dakota Corporation Income Tax Form 40 when filing.

1 Netincome tax liability - From 2002, Form 40, (If $5,000 or less, do not complete form)

2 90% of line |

3 Prior year's net income tax liability - From 2001 Form 40, line 19 (If $5,000 or less, do not complete form)

Enter in columns A through D the instaliment dates
that correspond to the 15th day of the 4th, 6th and A B c D
9th months of the taxable year, and the first munth
of the foltowing year

4 Enter 25% of line 2 or line 3, whichever is less, (n
column A through D

5 (a) 2001 overpayment credited to 2002 tax

{b) Amount paid for each quarter

i Remaining lines for
) Column A must be
completed before
proceeding to

(c) Overpayments. Sce line 7(h) Column B, C and D.

6 Add lines 5(a), 5(b), and 5(c)

‘,»—'-\7 {a) Underpayment. (line 4 less line 6} 1f underpay-
t ) ment computed, seo line 11 below,

— (b) Overpayment. (!ine 6 less line 4) Enter here
and on line 5(c) above, in the following quarter

8 Interest (See Form 40-ES instruction)

9 Total interest (Add (ine 8, columns A-D. Enter on 2002 Form 40, on line 21a)

1000 Check this box if the computed underpayment results from recurring seasonal Income, as defined under IRC Section 6655(e)
of 1986, as amended.

110 Check this box if the computed underpayment results from using the federal annualization method,

If either Box 10 or 11 is checked, intercst on the underpayment(s) should not be computed or pald. Attach a copy of Federal
Form 2220 (including the worksheet in the instructions to Federal Form 2220).
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2003 North Dakota Form 40-ES
North Dakota estimated income tax for corporations for the 2003 taxable year
: " N Tess T oine - fourth of the estirated imeomie
Genaral ;Instructhns s st be paid with the e mstallment, and App!ication of estimated lncor;
. : o with cach of the three remaining instalhinenis on tax payments
v 110 Must pay estimated tax the PSHEday o the sistland nmdh manihs of 1he AN payments submitted as 2002 estimated meome
Estimated income tax must be paid if a tisabie year, and the first month ol the Toblowing s and any overpayment eredited from the 2001
corparation’s net income tax Hability cun seir taxable yeur must be reported on the 2002 North
:jcnl?unn'lalz (l;f)(;‘;rec:rd:ocxlc'cc(l five llzml.snml Extenslon of time to pay estimated Dakoti Corporation Income Tax Return Form 40,
oliars (hy, or the taxable year and the tax cannot be granted. ' . A
previous year's income tax liability exceeded live AT ) Understatement of estimated
thousund dolfars (85,000), How to pay Income tax
"Net tax lighility" is defined as North Dakota Exeept for income computed using the federat
income tax due. as ‘s'hown on (‘he return. computed Do not commingle estimated Income tax | annualization method or income qualifying as
after th i ’ i‘ : £ allowable credits dp payments with any other payment to the |  recurring seasonal income, interes charges will
;cl?rre ;’h:pp ";i‘“ (t"" 0 ‘; 0:;“‘ cgr.e s un North Dakota Office of State Tax apply if the estimated income tax payment for any
. oments appiication of estimated income tax Commissloner, quarter (fncluding overpayment credits from prior
pay i If payment for estimated income tax is quarters} is less than 90% of the quarterly income
Where to flle T to l:‘e r'nade by check or money order, tax linbility or is less than the prior year's North
make it payable to North Dakota State Dakota incone tax liabllity divided by four.
Estimuted income tax payments should be mailed Tax Commissioner. The Undern: { of Estimated North Dak
to the Office of State Tax Commissioner, 600 Eust. | Payment for estimated income tax may | ¢ tn .I?m‘;)y"g" ot = "““F‘ 2{)‘ U ukotn
Boulevard Ave., Dept. 127, Bismarck, ND be made by electronic funds transfer. neome lax by Corporations Form 40-UT must be
585050599 Information regarding electronic attached 1o the North Dakota Corporation Income
' paymants can be found on the Tax Return, Form 40 when filing. The Form 40-
o department’s Web site at UT is located within the Form 40 booklet,
Which form to use www,ndtaxdepartment.com, under . et e
If payment for estimated income tax is tobe made | Corporate Income, Electronic Filing, Interest
by check or money order, the Form 40-ES voucher T The State Tax Commissioner will notify the
n;uigﬁtulsed tc;lcgsturz;hthat prop::r f:rcﬂiltfor the  Amendments to estimated taxpayer of any Interest owed on uny
pay $ 8pplied o the correct dccount, .. income tax underpayment of estimated income tax. If desired,
If payment Is to be made using the If it is found that the total estimated income tax Is  interest owed may be computed by the taxpayer
ul:ozuted Clearing House (Aé’m credit more or less than originally determined, amend the  on Form 40-UT and added to the 2002 corporation
cedures, do not use the Form 40-ES nexl installment. income tax liability on Form 40, Page . Integs tis
e _ calculated at the rate of 12% per year from §" -
v o TR Overpayment of estimated tax installment due date to the earlier of the date Wi
Time for filing An overpayment of estimated income tax from the S mated tax is paid or the due date (without
\ ) extension) of the return,
The first estimated income tax payment is due no prior tuxn.ble year may be credited to the current o
later than Apri] 15 following the close of the year's estimated payments. The amount of the Exceptions T
calendar year., 2002 overpayment will be applied to the first p.
Lo instaliment for 2003, unless the corporation clects  If the estimated tax pald on or before each due date
Corporations reporting on a fiscal year basis must /o5 cl oo g 40, puge 1, line 22a, is computed using the annualization method
pay the first estimated tax installment no later than provided in the Internal Revenue Code of 1986, as
the 15th day of the fourth month following the amended, no Interest Is due, Also, no interest is
close of their fiscal year. due if the underpayment of any instuliment comes
within the exception provided in the Internal
Revenue Code of 1986, as amended, Sectlon
6655(c) for income qualifying as recurring seasonal
income.
l—--u—m——--n—--.-n--—-———-———-_-—_u—-—u———-—-un——-—-_———-——--——-———nm—u
I'— |"m“| ll"l "mmlmlll Form North Dakota Office of State Tax Commissioner 2003
40-ES Estimated tax payment voucher — 1st Instaliment
Due {5th day of fourth
corporation month of 2003 taxable year,
(J Calendar year: January 1 through December 31, 2003
(0 Fiscal year beginning , 2003, and ending )
Name as shown on North Dakota corporation income tax refurm FEIN =
Mulling address Amount of Payment § ]’ )
For Tax Department use only
Clty, state and 2ip code ( ,
* Do not use this voucher If paying by means of an Automated Clearing House ’
(ACH) credit.
¢+ Make check or money order payable to “North Dako!a State Tax Commissionet”
I ¢ Mail to: Office of State Tax Commissloner, 600 &, Bnulavard Ave., Dept, 127, l
Blsmarck, ND 58505-0599
R
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r_ Form  North Dakola Office of State Tax Conunissiono MImH"mm”“"mm —_I
40, Corporation income tax return 2002

Cheek Ones LT Calembar Yew Jamny 12000 theough December 31, 00
SO e ending

CI il Year begimnng

Plense Cse Maiting Label (M nane, 1y e aing Federat criplover wentication

I8 aet entemdan

Yol Nt . S N A N A AR

Date of incorporution Mt addiess b e on ranchimg comporation”!
- / \ / ) »  Yues(d No O
»  Finalreturn iy, Stke. /1 Code T e nomiber T T TRONIESS I (Trom Tederal Tetnm)

Yes(O No O > I_-] I I ] ] ]

Computation of tax liability

1 Income from (See instructions on page 1 hefore checking appropriate o Round off to dollars
» ad b [J bl. ] n2. (] o O d 0
Single Combined 100% North Dakotw Appottioning Conp Water's Edpe Other
Corpuorate Entity Repurt Method — Consolidated Return Consalidated Retuen Method (LA) 1
2 Total additions (Enter amount firom Schedule SA, tine 7) (LB) 2
3 Total subtractions (Enter amannt fram Schodule 54, tine 17) (LC) 3
4 North Dukota spportionable income (Subtract line 3 from the sum of hnes 1 and 2 Sve instr on page 3y 4
§ Apportionnient Fuctor (See instructions on page 3) (LEY5 . .o
6 Income apportioned to North Dakota /ine o multiplicd by line 5) 6
7 Income alloeated to North Dakota less refated expenses (LF) 7
8 North Dakota income (Add tines 6 and 7) (LG) 8

9. Féldérnl tax deduction (Sec instructioni Si Page s N oo cuieiie s an (A Rt OCENIRY

10 Exemption for new and expanding business (See instructions on page 4) (CL) 10
11 Renaissance zone inconie exemption (See instrtctions on page 4} {RE) 11
12 ND income afler federal tax deduction and income exemptions (Subtract lis. 9, 10 and | ! firom In. 8)
< LILt_he amount on line 12 is a loss, to forego the carryback period, check the box In Question 10, page 2] 12
**43 North Dakota loss carryforward (Attach worksheet - See instructions on page 4) (LMH) 13
) 14 Balance (Subtract line 13 from line 12) 14
15 Recapture of federal alterative minimum tax (See instructions on page 41 (AN) 15
16 North Dakota taxable income (Subtract tine 15 from line 14) (L1) 16

17 Income tax due (See rates helow) (Corp, filing a consol. return, enter amt. front Sch. CR, part 1, In. 174) (L) 17
Tax credits

18 Tax credits (Enter amount firom Schedule TC, tine 11) (AZ) 18
Balance due or overpayment
19 Net income tax lHability (Subtract line 18 from line 17) 19
20 2002 Estimated income tax payments and payment with extension (See instructions on page 4) (LN) 20
21 If line 19 is greater than line 20, enter difference as BALANCE DUE (Enter $0 if less than $5) (LR) 21
a. Interest and penalty for Bulance Due on tine 21 (See instructions on page 4) (LQ) 21a
b. Total Paymient Due (Add lines 21 and 21a - Pay to Novth Dakote State Tax Commissioner) 21b
If payment is to be made by Electronic Funds Transfer,
check this box [[] and enter date of payment )
22 Ifline 20 is greater than line 19, enter difference s OVERPAYMENT ¢(Enter $0 if less than $5) (LV) 22
a. Amt. of line 22 to be credited to 2003 est. tax (Min. $5) (Apply to quarter 1st nd 3rd  dthy (AI) 22a
b. Amount of line 22 (o be Refunded (Subtract line 22a from line 22 No refimd under $5) 22b

I declare under the penalties of North 13akota Centiry Code § 12.1-41-02, shich pravides for a Cliss A isdeineanon for making & fdse statenwent it o governmental matter, that this
retum, includlng any accompanying schedules md statements, hns been examitied by me and to the best of my knowledge und beliel'is i dene, comect, and complete retum,

Date: Signature of Officer: Title:
Date; Stanature of Preparer: Adklress:
Mall (o1 Office of Stute Tax Commivslatier, 600 E. Buutevard Ave., Dept. 127, Bisnarck, North Dukots $5508-0599
o Tax Rate Table > PLEASE DO NOT WRITE IN THIS SPACE
QL) © lfthe amount on Line 16 15 not over $3,000 . v .o v v vt vvs e tesss 3%
' $ 3,000 to $ 8,000.....% 00.00 plus 4.50% of excess over $ 3,000
$ 8,000 to $20,000.....4 31500 plus 6.00% of excess over $ 8,000
$20,000 to $30,000. ..., $1,035.00 plus 7.50% of excess over $20,000
$30,000 to $50,000..... $1,785.00 plus 9.00% of excess over $30,000 ‘
Over $50,000 . ,,... .. .. $3,585.00 plus 10,50% of excess over 450,000
“Buy North bakota Mroducts” »
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3002 Form 40, page 2 (LD

)
e s e o et -
e et Fderal emplover 11)

Schedule FACT: Apportionment factor for nonfinancial corporations not S
filing a consolidated state return

(11 tiling a consolldated N.D. return, use Schedule CR, part 11, Do not use this schedule,)

Properts Taetor Swenpe soloe atormnal cost ol ical ad Gagabde oy 1. Total 2, North Dahkota 3. Factor
soanith properts ased 10 the BOstSS  of vohied Vb ol on st ecHor et preors

e it

1 linemaones
decimal anlvy

2 Babdimes and othier tived deprectab e assets
3 Depletable assets

i
2
3. T ” . (ol >edivacled 1
ORI O dnieded In
4 1and ; Colmn 1 Coliny O
6
7

S Other vssets (henafs
6 1unted property votwmmed remal «apuate:cd v 8y

7 Vot Prapenty thdid lines 1 throngh o 8 ay)____ (8B) [V LY G G N S S OO
Tayroll Factor:
8 Wuges, salaries, commissions and vther compensation ol
cmplavecs which were included in the Federal Form 1120,
or Federal Form 1120-A,
(0} the autonnt repatted i Cotunnt (3) does wot agree with the il
compiensation reported for North Dakota wtemplovment insarance
JEPOSES, athaclt an explanation) 8 (8C) ———— (8D) [ g ESURS NS NS SN W S|
Sales Factor:
9 tiross reeeipls or sales, less retums and allowances

thederal Foarm 120 o Federal Fovm 1120-4, line o) 9
10 Sules delivered or shipped to North Dakota destinations 10
11 Sules shipped from North Dakota to:

(a) The United States Government 11a

(b) Purchasers in a state or foreign country whese the taxpayer
wus 10! subject 1o a net income (nx or a tax measured by

net income or, if subject, did nol actually puy such tax i
12 ‘Total sales tadd ey 9 dwough 11) 12 (BE) (BF) .o ‘
13 Sum of fuctors (ddd Hies 7, 8 wnd 12) 13 ..
14 Divide tine 13 by the number of factors having an amownt greater than zero in colunn 1, on Jines 7, 8 and 12 14(BG) o, .,
The following questions must be answered
! Yes No
1 Has the IRS issued 2 Final Determination which affecls any previously filed North Dakota returty? »1___
2 I the answer to the above question is yes, have all such adjustinents been reported to North Dakota? »2_
3 Hus Form | 1208 been filed for federal purposes? I yes, file North Dikota Form 60, not a North Dakota Form 40 » S —
4 1s this return for a tax-exempt organization required to report unrelated business taxable income? »4__
5 Hay this corporation filed as a cooperative, a Foreign Sales Corporation, or a Domestic International
Sules Corporation for federal purposes? »5__
6 Docs this corporation use the combined report method in any other states? 1 yes, attach a worksheet showing
all states where the combined report method is used >»6

7 Docs this corporation file its federal income tax rewrn as a member of a
consolidated group? 11 yes, please enter the Federal Employer LD, No. under
which the consolidated return is fited. (AM)LLJ LJ I ' T l [ l »7

8 Does the numerator of the apportionment fretor include the property, payroll or sales of more than one corporation
requited to file in this state? If yes, Schedule CR must be completed and attached to the return 8

o

9 (s this a limited liability company? » 9
10 I this corporation has u loss on Forw 40, line 12, and is electing to forego the carryback period, check the box.
Failure to check the box requires the loss to be carried back. »10 D
11 1 this o Renaissance Fund Organization for purposes of N.D.C.C, ¢h. 40-63, Renaissance Zones? »1i1 - ‘

12 Has this corporation changed names, been involved in a merger, reorganization or tukeover
during this tax year? 11 so provide former name and details of change.
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2002 Form 40, page 3

. . LI [y » K
e e e e Federal ewploser £

SR ——— . N N N

chedule SA: Statutory adjustments

(See tax bookdet (or instructions)

Additions
1 Fedeoal oo S ratinge o e oy b oon o o 1100 fe M on fedoved Form PE 0 e RANT] (CA) 1 e
2 Spectab dodiennec o s b 0 e b cdr ot P 1E2 4 T 240 (CB) 2 e

3 Al owvonr tsee el o povilepe Gives neasired by meome, wineh were dedacted o detenmme

Tedirab vable e onie eSco ot s on Jrape A (cc¢ya
4 Nouth Dakota deprectation adiustinent eSee it u toms on page 4) (CE) 4
5 Dotereston state snd focal obiwatons e bmdime North Dakota abligations) (CF) 5
6 Other additions cdnacd wonksheer - See mstructions on page 5) (CG) 6
7 Totahadditions (Add ines [ thouph 6. Enter amount here and on page 1, tine 2) 7
Subtractions
8 Tax refunds veccived in 2002 chma b workshoer - Sve istructions on page §} (CH) 8
9 Interest on Uinited States abligations (C1) 9
10 Notth Dakoti deprecintion adjustment (See mstructions on page S) (C1) 10
11 Allocable income edttach workshoer  Sec mstractions en puge 5) (LS) 11
12 Reluted expenses (Athech worksheet - See instructions on page 5) (LT) 12
13 Balance (Subiract tine 12 frong line 11) (LD) 13
14 Interest on bonds issued by & regional ritway anthority in North Dakota {CM) 14
15 Naorth Dakota domestic dividend exclusion eSee instrctions on page §) (CN) 15
16 Other subtructions tAnach worksheer - Sec instructions on page 5 (COo) 16
17 Toul sublvactions cAdd tues 8, 9, 10,13, 14,15, and 16, Enter amount heve and on puge 1, e 3) 17
‘Medule FTD: Federal income tax deduction; (Use 6-digit
" “omplgte lines 1-8 of Form 40, page 1 before completing this schedule) dequl‘m”y)
b N see ta¥ooklet for Instructions) P
(Corporaflénf filing a consolidated North Dakota return, use Schedule CR, part III. Do not complete this schédule.)
: v I
1 Federyl in tax linbility (Soe instructions on page 5) S(EA) 1
1a Federal alternatigg ninimum tax lisbility (See instructions on page 6) - (EG) 1a
ib Adjusted tederul it e tax linbility (Subtract line la from line ¢) L ib
2 Separite compuny(iesFRleral income tox liability (Attach worksheet - See instructions on puage 6) 2
3 Profit companies federal if&wie tax linbility (Attach worksheet - See instructions on page 6} 3
4 Rutio: (Divide Hine 2 by line 3 pl 1o exceed 1.000000) - 4L L1t
5 Separsie company(ics) shure of I‘cd&g{ income tax liability (Multiply line 16 by line 4y (EB) 5
6 Federal taxable income (4etuch u-urk.s"lfée( - See Instructions on page 6) . p;"""" 6
7 Income not taxable to Norh Dakota rSee M.i'tru;-{luu.v o page 6) é,glfgﬁ'\‘ 7
8 Balance (Subtract tine 7 from line 6) ‘% w«@ 8
9 Ratio: ¢Divide line 8 by tine 6. Nat 0 exceed 1.006000) L TN T A A O I
10 Federal tax on federal taxable income reportable 10 No ota: (Multiply line 5 by line 9} (CK) 10

Corporations using the combined report matfidd a claiming a federal foreign
tax credit skip line 11 and use lines 125-;,.16. Other corparations must use line 11,

11 ND apportiomnent factor (Enter umuuédqﬁg;n puge d, line 5 and go 1o //It}k77- See instr, on page 6) 1L 0y g

12 North Dakota income (Enter ame il rom poge 1, line 8) Ny

(If corw or less, skip lines 13 Wﬁ%h 16) e 12
13 Totut incone (See bistrygatids on page 6} S

(1 zoro or foss, skip GiB¥ 14 through 16) ' AQ < v

N3 omplete line

14 Income relati oreign Tag Credit (See invirictions on page 7) ‘N‘A 11 - gr line 16

(1f zore, s(:“lg/l 5 15 ad 16) 14 T - but pot both.
15 Incopatelating to federal income tax paid (Subtract line 14 from line 13) is "&Iy# .

o
K217 Federal tax deduction (Mudtipv tine 10 by cither dine Hor line 16, Enter cmonnt here and on page 1, Hine 9) (ED) 17 S

), (; 11/ (d‘n ar fess, skip thie 16) Wity
! 1;6* edernl income tax ratio (Divide e 12 I dhie 15 and go to tine 17, Not to exceed 1.000000) (EC) 13%.;4_44

L _
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North Dakaota Office of Stale Tax Cammnussiong
2002 Form 40, page 4

N ‘iﬁ;‘ﬂ\
a3

LT

Nitnise 09 shown ot et

Fedetal employer 1D

LL-CLLL LT

™ schedule AMTWUI‘Q and carryforward of federal alternative

um tax

(See tax booklet for instructions) (Corporations filing a consolidated North Dakota

return, use Schedule CR, part IV. Do not complete this schedule.)

12002 Federal alteenntive nunmnum Gis oFnecr amount frone Form 30,8 dute FTD. e L
2 Ratio from Form 4k, Schedule FYD, Tine 4, iCno o on e 4. enter 1 000000

W

Multiply line 1 by dine 2 o
Ratio from Form 46, Schicdule 11D, Hine 0 .. .
Multiply line 3 by line 4

Mulliply line 5 hy line 6 ot

@ NGO WMh

&
9 Total federal AM'T (Iisulioyod "lAdd tines 7 and &)

Ratio from Form 40, Schedule FTI, line | L, or Furm 40, Schedube FTD. line 16, whichever is applicable

Carryforward of federal AMT d,;ﬁumwcd tEnter amount from 01 Foran 40, Sehedute ANT-R, line 12)

tLae O-digit (
deciml
onfvy

Corporations claiming a l‘.dé"rél credit for prior year minimum tax on the 2002 federal return completé‘lines 10-12,

Other corporations whﬁr the amount from tine 9 on line 12,
Y

10 Ea#q(hé émount from the 2002 Form 40, page 1. line 14

1 ﬂ‘ ne 10 is zero or less enter zero here and on the 2002 Form 40, page 1, line 15, otherwise,
enter the staller of line 9 or line 10 here and on the 2002 Farm 40, page I, line |5

HFTL2 Available carryforward of federal AMT disallowed (Subtract line 17 from line 9 if completing lines 10 and 11)

l“l{i ‘:'ZL",&-“ '
(RA) 12____ '}

Wi

(ee ta‘ booklet for Instructions - attach complete documentation)

1 Credit for contributions to nonprofit private colleges (See tustructions un page 7)

(LK) 1 ‘

cords del {vered to Modern Infor

e~ A 21 e 41 A o b2 1

ilm are accurate reproductions of re

‘ . 2 Credit for contributions to nonprofit private high schools (See inxtructions on puge 7) (LL) 2
3 Venture capital corporation credit (See instructions on page 7) {(LU) 3
4 North Dakota Small Business [nvestment Company (See iistructions on page 7) (LW) 4
, 5 Geothermal, solar or wind encrgy device tax credit (Attach worksheet - See instructions on page 7) (LM) 5
i 6 Credit for employment ol the developmentally disabled or chronically mentally ill (See fnstructions on page 8) (LX) 6
:r-“ 7 Credit for rescarch and experimental expenditures within North Dakola (See instructions on page 8) (LY) 7
: 8 Tax credil for new industry (Astach worksheot - See Instruetions on page &) (AK) 8
8 Credit for payment (o o certified nonprofit development cotporation (See instructions on page 8) (AG) 9
10 Renaissance zone tax credil(s) (Enter amorunt from Schodule R2) (RC) 10
. 11 Total tax credits (Add tines | through 10. Enter amount here and on puge 1, line 18) 11
! ‘ Al g C i o R RTES SR At T A R U1
. IR YACT 41 Apportionment factor. for financial org#iZNHANY,
e (Financial Institutlons as defined in North Dakota Century Code ch., §7-35.3 must not use Form 40, or this schedule,)
Vo (Financial Institutions must file North Dakota Form 35,)
Ay 1. Total 2. North Dakota 3. Factor
> /‘/ ' (Column 2 divided by Colunm | = Column 3)
o~ .
. Property Factor: (Average vatue ut oviginal cost)
o 1 Tangible property held and owned for business use 1 (AA) (AB) oo 0
L ]
L Bus;ni:/s Facto;. ries ouid for sorvices nerformied 5 (Use 6-digit
. ages and salaries patd for services perforn decimal only)
L 3 Recelpts from sales and other business sources as defined
e in N.D.C.C. § 57-38-13(6) 3 -
L ‘ 4 Total (Add lines 2 and 3) 9 (ACY ___________(AD) u.u._g._;__;_;i,
' 5 Sum of North Dakota property and business fuctors (Add fines | and 4) -
) 6 Onc-Half of line 5 (Enter fuctor here and on page 1, Hie §) (AE) 6, '\ . . . ., .
) .\.‘I i T.'l
) ..!.i |I‘ll ‘
1‘-‘!.‘. !v. yine , ot . ) \ C e e vy . .. R R IRTE T
A A e 4‘."".‘",1 Y LRI A '-I-\.‘t.‘ "."I"," ReRATY i R R (A L gAR B [ [ ! '\". o .1‘75- Wy
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North Dakota Office of State Tas Comnuasioine
2002 Form 40, page 5

Name as showw onoenin

IR

Federab employer 1D,

S o LEI-CT LT

See specilic hne
hedule WW: Combined report method income schedule .,,‘M“..'.’,t.‘,,'.],',‘, ,'.',',“

lines 1, 8, 6,8,

1 Federul tasable meome feemsalubated Podvoad Foam 110 fii i (way» oo L
2 Taxable income ot loss meluded on e 1 nom sosumdens copociawns e e foonkon o (WNY 2
3 Balanee (Suwhtvn t b X frow fie 3
4 Toaxuble income or loss notincluded on line 1 om wnitaes corporations teqanred b ide a tederal meame Ly )
retrn it b warhsieen) (wWu) 4
5 Book meome betore income tases ol unitiary [oreign corponiiems o« Wil worksheen .
6 Optionak: Book (o tax reconcibintion rAttach worksnen 6
7 Subtotal (Add limes 5 and 6} (WF) 7
8 [ncome or loss from tnterest Charge DISC euach workshecn 8
9 Inconie or loss front Foreign Sales Corporations ¢4 trad worksheon 9
10 Subtotal ¢Add hnes S and 9) 10
11 Income or loss from Intemal Revenne Code of 1986, as amended, Section 936 Possession Carporations 11
12 Intercompany eliminations for members of the unitary group ¢Adtach workshevt) i2
13 Total) income (Aded lines 3, 4, 7, 10 and 11 then subtract line 12, Enter amount heve and on Form 40, page |1,
line 1, and check the appropriate box on Form 40, page 1, line 1) (WWw) 13

: Combined report method Instructions

An apportioning corporation, sec methad of
corporation taxation on page 2 of General
Instructions, which is a member of a unitary
;. roup but has not clected the waler's edge
( ~nethod is required to file its North Dakota
Income tax return using the combined
report method,

A "unitary group" is a group of affiliated
corporations engaged in a unitary business,
frrespective of the counlry or counties in
which the cotporations conduct business
activity.

; Line 1. Enter the amount from line 30 of

{ the consolidated Federal Form 1120, If
more than one consolidated federal retum is

: filed, enter the total of lines 30 of the

\ consolidated Federal Form 1120%, Ifa

g consolidated federal return is not filed, enter

zero on lines | and 2 then proceed to line 4,

Line 5. Enter the amount of book income
before income taxes of all unitary foreign

An "aflilisled corporation” means a perent
corporation and any corporation of which
more than [ifly percent of the voting stock
is owned directly or indirectly by the parent
corporation or another member of the
unitary group.

Two or more 100% North Dakota
corporations affiliated as parent and
subsidiary, and filing a consolidated fuderal
tux return must file one consolidated Northy

Schddule WW specific line instructions

corporations not cligible to be tncluded in
the consolidated federal income tax return
or not tequired to file a federal income tax
return.

Line 6, North Dakota Admin, Code
81-03-05.3 provides a choice cither to
adjust or not adjust the book income of all
unitary forcign corporations lo conform
with the [nternal Revenue Code of 1986, as
amended. If a corporation chooses to make

Dakota return using the "combined report
method."

A corporation filing its North Dakota
income lax return using the combined
report method must include only the
apportionment factors and statutory
adjustments of the group.

Corporations completing Schedule CR must
also complete Schedule WW to arrive at
“lotal income."

the book to tax adjustments, the adjustments
must be made for ail unitary foreign
corporations and the total of such
adjustiments must be entered on line 6. 1fa
corporation chooses not to make the book

to tax adjustments, enter $0 on line 6,

Lines 8 and 9. tinter all exempt and
nonexempt income before income taxes
from the Federal Form 1120-IC-DISC or
Federal Form ¢ 120-FSC,

?

? ’; "l Additional information Regarding The Combined Report Mcthod Is Contatned In N.D. Admin, Code ch, 81-03-05.3
\\ ‘
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2002 Form 40, page 6
TS RN Fvidovab s igy gt 11

S —— ERRY dRENN

Sch; e WE: Watér's edge method lncd};é sché&dl&

HWoaddic o

1 FederXanable o anie woonsodidated fFoderal Fom 110 G Aty (LA)
. . . . IR I,
2 Income Bgdass natinehded acbime T from affilisted corporstions tequned o tile o it ot fne
. a Tl vy |
federal i w tas telun 7 ,
b Y

3 Reversa! of IRgreompany eliminations beiween water's edge varpuriations il reuarad

NN AU TR CQEPARIONS Attete b worksdiost - See vt bedon ) 3 ==
4 Intercampany cliR@Etions Tor water's edge group corporitions 4
5 Lol toreign divid&ls meluded in line | 5
6 Taxabic sncome or loN@ncluded in line | or 2 from 80720 corps,
7 Balance (Add lines 1,2 oW then subtract lines 4, 5 and 6) 7
8 Farcign dividends 1o be in8gded in water's edge mcome (Mudtiph e S by 0% (See gemenat dofoglons and
cater amatnt on line 8) 8 _
9 Tolal net book income of 80/28orporations (Attach warkshevty L
10 Net book income of 80/20 corpoRggions to be included in water's edge imcome (Mudviphe v Iy 300 10
11 Total water' s edge income tAdd HindQE 8 and 10. Enter amount v and on Jrarge 1 fie gind check the oy
entitled "Weter's Edpe Method ) " (WE) 11
‘WHREH'8 adge riethod electig instructions
A corporation required lo file its North The corporation may not regfe taxable domeshie disctosure sprendsheet est be
Dakota return using the worldwide unitary income for federal 1axes gfucted under Bled by o corporation with its North
combined report method must do so untess il .C.C. 57-38-01.3( L), Dakota income wx retim. However, il the
clects to apportion its income using the + THvater's edge clecyf is binding for tive imformation 1s not available when the
water's edge method. conNtive taxablogfars upon muking the return is filed, a corpotation may file the
clectichgand spreadsheet within sis months aler the dae
A corporation elects and maintains the water's * The corpOtiongusi file with the Tax date ol the retuen, meluding any
edge method election by checking the box Commissio domestic disclosurc extensions. The form for complying with
entitled "Water's Edge Method" on page 1, spreadshee irst year the property, the spreadshect requirement must be
line 1, and completing Schedule WE., payroll, ogffilcs@ foreign countries exceed oblained from the Otlice of State Tax
_ ten il @8 dollarsQQud 1otal asscts exceed Commissioner, o
s, A corporation electing the water's edge two hylfired fifty mMon doliars, and every
- mcthod must comply with all of the following: thirgfar thercafter prifiided the property, A corporation electing the watet's edge
* The clection must be made on the return as paybll, or sales in foreiMycountries excecd method must include only the apportionment
originally and timely fited; A million doltars and told¥sscls excecd fictors wind statutory adjustments of the
o hundred fifty million dolWs. The witler's edge grou).
oS J GRERESLragiaa iy (o) U e
R ENUIE WE genersl digitions
"Water's edge group" includes affiliated elc. between water's edge corporation®ad incorporated vulside the 11y states snd
corporations incorporated in the U.S., ' 80720 corporations that have been elimiMiged District of Columbia, including amounts
excluding 80/20 corporations, affiliated in preparing the consolidated federal retu ineludled in income computed under sections
corporations incorporated in a possession must be reversed. Y51 through 954 of the lnternal Revenue Code
the U.S,, DISCs, FSCs, export trade X of 1986, us amended.
corporations and foreign affiliated corgfations "Intercompany climinations for water's .
which meet a defined minimum of Ugf, edge group corporations" arc ctiminations of  NQ'Net book Income of an §0/20 corporation”
activity. ~ intercompany transactions between companies uns nel book incone for financial statement
included in line | and companies included in piIEses. However, a corporation's net book
" Affillated corporation" megk a parent line 2, incoRennnot be offsel by a net ook loss
comoration and any corporgbn of which more lrom afggier 80/20 corporation,
than fifty percent of the vg#hg stock is owned 1'80/20 corporation’ is a corporation that is
directly or indirectly byffic parent carporation incorporated in the U.S., is eligible to be "RescissiolGL n witer's edge electlon®, A
or another member o{gfc water's edge group. included in the federa! consolidated return ns corporntion's WRer's edge election is rescinded
defined in N.D.C.C. § §7-38.4-01(5) and has it
"Reversal of intefmpany eliminations eighty percent uf its average property and ¢ It has had more W $0% of its voting stock
between water'gfdge corporations and payroll assigned to locations in foreign aequired by i nongliated comoration;
80720 corporg@ns' means the reversal of countrles, o 1t was formed as the St of a
climinationgdfade between water's edge reorganization or spino ¥ is no longer o
corporatiq@und 80/20 corporations that are "Forelgn dividends" mecans uny dividend member of the water's cdp®oup; or g
includegd the federal consolidated return, received by a metmber of the water's edge o Mis completely liquidated. T water's Q.
Dividglfls, interest, royaltics, capital gains and group from any affillated corporation edge clection of mny coporatioRgeeeiving
lossdl” intercompany profit on gales, Higquidued assets is not oflected.

[ Additional informution Regarding The Water's Edge Method Is Contained tn N.D.C.C eli, $7-38.4 und N.B, Adimln, Code ch, 81-03-05.2 ] . I
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2002 Form 40, page 7
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“~hedule CR, Part I: Computation of tax due for corporations flling a North
Dakota consolidated return using the combined
report method

Carporation Name of corporation Federal Employer 1.D,
cutrlp?tratk:tnhsl having A > > [Ij - [:[Dj:_]_j"_‘
activ ’
North ‘l’)l\::(otan B > > r l J' [_l_[__[_.J__L“D

c > > -1 T

Before starting part I of this schedule, complete lines 1-4 on Form 40, page 1

Corporation A Corporation B Corporation C
4 North Dakota apportionable meome (Enter amount b Columus A, B & C from
Form 40, page 1, tine 4)

4

5 Apportiontent factor (Enter factor from part i, tine 14) 5
6 Income apportioned to Notth Dakota tine 4 multiplied by line 5) ]
7

8

7 Income allocated to North Dakota $ ___less related expenses $
8 North Dukota income (Add lines 6 and 7}
@ TRederl (¥ deducion ?Enf‘cr'&ﬁdrﬁ?WMﬂiﬁ?-’!ﬂt‘é(m“='*’7 e ARSI LR e e S g SRR Ry

10 Exemption for hew and expanding business (Attach workshee! - See instructions

on page 4) 10
11 Renaissance zonc income exemption (See instructions on page 4) 11
12 North Dakota income after federal tax deduction and income exemptions
. (Subtract lines 9, 10 and t1 from line 8) 12
_;,......\‘ ( .. If the amounts on line 12 are losses, to forego the carryback period, check the box In Question 10, on Form 40, page 2
i ; 13 North Dakota loss carryforward (Attach worksheet - See Instructions on page 4) 13
: ’ 14 Balance (Subiract line 13 from tine 12) 14
: 15 Recapture of federal alternative minimum tax (Enter amonnt from part 1V, 15
; ) line 11)
. ' 16 North Dakota taxable income (Subtruct line 15 from line 14) 16
! 17 Income Tax Due (See tax rate table on Form 40, page 1) 17
f,' e 17a Total tncome tax duc {(Add amounts on line [ 7, Columns A, B & C, and eater the
- total amount here and on Form 40, page 1, line 17 and complete lines 18 through
! 22, on Form 40) (GA) 17a
. I ey L AL R AT 7 T T AT A e i S b L 4 ¥ PRGNS Ll g
s Hfitiuctionis Tor CORNAUARREFERIER HsiU AN ITIEREBY othod
‘.. i\ ' ':' v
P e All corporations filing a consolidated Nort) Schedule CR can be obtained by After completing Schedule CR, part [,
i e Dakota return, (l.e. those corporations photocopying all four parts of this original certain totals must be enicred on Form 40.
» checking either box bl or b2 on Form 40, schedule or by requesting additional copies For cach line 7,9, 10, 11, 13 and 15, total
i page 1, line 1) must complete the four parts from the Office of State Tax Commissioner. the amounts for all corporations included on
A of Schedule CR and attach the completed Schedule CR, part I Linter the total from
o schedule to Form 40 when filed. Complete Form 40, page 1, lines 1-4 before lines 7 onto line 7 of Form 40, page 1; enter
Yo starting to complete Schedule CR, part 1. the total from lines 9 onto line 9 of Forin 40,
e On the top of this page, space has been page 1; enter the totals frotu lines 10 oto
U provided for three corporations Schedule CR has been designed so the line 10 of Form 40, page 1; enter the total
o (corporations A, B & C) having activity instructions for Forn 40 in the booklet also from lines | | onto line 11 of Form 40,

Peon ot within North Dekote, If space is needed for apply to the line numbers on Schedule CR. page |} enter the total from tines 13 onto
e Q ~fitlonal cotporations having activity For example, the instructions for Form 40, line 13 of Form 40, page 1; and enter the
S s ithin North Dakota, additionat copies of page 1, lines 4-17 also apply to Schedule total from lincs 15 onto line 15 of Form 40,
Lo CR, part 1, lines 4-17. page 1.
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North Dakota Office of State Tax Commissioner
2002 Form 40, page 8

AN

Nue s shown on retinn Federal employe 1.0

_____ LIO-CTTTTTT

M)
L

o

W Ty

. "_“l' ‘L&
[

Schedule CR, Part 1I: Computation of factor for corporations filing a (
North Dakota consolidated return using the
combined report method

(Property Factor:
Av:mgc; \'ul,ucl ntl'nn'gl‘n!ll :-]u?ihol“rc-.\l. 1III(|/!&\II;JI|;|L‘ (e 6-ddigit
personal property used in the business, (£ vefud decimal onlyv)

Velue of construction in progress) Everywhere

Average Property of
All Corporations North Dakota Averags Property

Being Combined Corporation A Corporation B Corporation C

Average Property:
1 Inventorics
2 Buildings and other depreciable assets
3 Depletable asscts
4 Land
5 Other assets
6 Rented property fannnal rewtal capitutized v 8)

N a W=

7 Total average property (Add tines t through 6)

7a Property factor (Divide N.1). Taotal Average Property by Total Eversnwhere
Average Property) 4 N I N I S R R B A |

7b Total property faclor {Add amounts on line 7a, columns A, 8 & C) (BB)7b | o 4 4 4 4

Payroll Factor:
Wages, salaries, commissions and other

compensation of employees which were included in E‘ﬁ?g;:‘:;:::ﬁ,f:" ————— North Dakota Payroll —
the Federal Form 1120 or Federal Form 1120-A. Belng Combined Corporation A Corporation B Corporation C

8 Payroll 8 (;

8a Payroll factor (Divide N.D. Payroll by Everywhere Payroll)

Ba, g 440 Ll ) Lt

8b Total payroll factor (Add amounis on line 8a, columns A, B & C} (BD)8b o o 4 s 4 1

Sales Factor:
Gross receipts or sales, less returns and atlovvances

from Federal Form 1120 or Federal Form 1120-A, Everywhere Salss
All Corporations

—— North Dakota Sales —

tine 1 (c). Being Combined Corporation A Carporation i Corporation C
9 Everywhere sales 9
10 Sales delivered or shipped to North Dakota destinations 10
11 Sales shipped from North Dakota to:
{a)} The United States Government 11a

{b) Purchasers in a state or foreign country where the taxpayer was nat
subject to a niet income tax or a tax measured by net income, or if
subject, did not actually pay such tax 11b

(c) Total North Dakota Sales (Aded ltnes 10, 1 laand 116) 1ic
12 Sales Factor (Divide Total N.D. Sales by Everywhere Sales)

12a Sales Factor (Add amounts on line 12, columns A, B & C)

12L_|-|111141L__1n|_Lnllnn||-L_|1||4

(BF)12a _ oy 4 4 4 1

13 Sum of the factors (Add lines 7a, 8a and 12) b b TS )t 00 I O 2000 JRO% N I N I NG TN T OO Y O IO I T I

14 Apportlonment Factor (Divide line 13 by the number of factors having an .
amount greuler than zevo in the everywhere cotumn, on lines 7, 8 and 9)

(Enter factor here and on part 1, line S, and part I, line 11, if applicable) 14 ) RN ) 0 O I )

14a Total factor (Add amounts on lines 7b, 8h and [2a. Divide the stun by three, and enter the total amount (BG) 14a _ o 4 4 1
here and on Form 40, page 1, line 5)
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North Dakota Office of State Tax Commissioner “m‘l“”"ll“““l“llm I
2002 Form 40, page 9
Niume &y shown on el Federad eroployer 1.1,
~=he CR, Part 1II: Computation of federal income tax deduction for
corporations filing a Noith Dakota consolidated
return using the combined report method
(e b-ddinit
decimal andvy
1 Federal income tux Hability rSee mstenctions on
page S) . (EA) 1
1a Federal alternative minimum tax liability (See
Instructions on page 6) (EG) 1a i
1b Adjusted federal income tax Hability (Subtract Additional Information regarding
line la from fine } .- ib the filing "g a consolidated
2 Scparate company(ies) federal income tax liability ?:::It?:akrta r;tur:tgs:\ig‘the
Attach waorksheet - See instructions on page 6) 2 sty
( : : s on pag contajfied in North Dakota
3 Profit companies federal income tax lability Century Code § 57-38-14(11)
(Attach worksheet - See nstructions on phige 6) 3 and'North Dakota Administrative
4 Ratio: (Divide line 2 by line 3. Not to excedd” ;pde §5 81-03-05.1-08,
. ooy e < P e 3. Notto excecd” 4 {61-03-05.2 and 81-03-05.3
| ) ) L (VL Y NGRSO U VY SOV T | f‘\,‘
: 5 Separate company(ies) share of federal income Y% ;
: tax liability (Multiply line 16 by line 4) “(e8) 5
‘ 6 Federal taxable income (See tnstructions on "’ug}_,\ ‘
page 6) i6 A
7 Income not taxable to North Dakota (See L%.‘\,’:;‘ A
tnstructions on page 6) 7R £
8 Balance (Subtract line 7 from tine 6) 8__ 1;/ '
9 Ratio: (Divide line & by line 6. Not to exceed
1.000000) 9 .
N e} C ion B C
.. Federal tax on federal taxable income reportable Y Corporation A orporation orporation €
4“""\ - to North Dakota (Multiply line 5 by line 9) h
! ; (Enter heve and in Columns A, B & C) {CK) 10, »_
g b
-t Corporations using the combined report methdf’m ciaiming g‘?qderal
foreign tax credit, skip line 11 and use lines42-16. Other corporgtjons [Complete fine 11 or line 16, but not both|
‘ ‘'must use fine 11, 8
! 11 North Dakota apportionment factor (Enter factor fpom part H, line 14) 11, ¥ N I N ST
' 12 North Dakota income (Enter amount from parg@tiine §)
f (If zero or less, skip lines |3 through 16) 12

13 Total income (See tnstructions on puge 6,
(if zero or less, skip lines 14 through |

14 Income relating to foreign tax credi
(If zero, skip lines 15 and 16) '

¢ lnstrictions on page 7)

15 Income relating to federal incomé tax paid (Subtract line 14 from line 13)

(If 2er0 or less, skip line 16) f‘;f.jf’
{ 16 Federa income fax ratio . Woicte tne 12 by line 15 and go io line 17,

EC) t6a _ |,
Y o

e

;' thedute CR, part 11 has been designed so
the instructions for Forn 40, Schedule FTD

under "Combined Report Mcthod" in the
baoklet also apply to the line numbers on
Schedule CR, past [1]

L § okt b bttt et < e

EOREESHBR B6E Schedula CR, PatL XL

Rgrt 111, 1
total from Jine 178 must be enter®

40, page 1, line 9, 7y

he

od on Form

_

The micrographic images on this film are eccurate reproductions of records delivered to Modern Information Syatems for microffiming and
were filmed in the regular course ?f busfness.
NOYICE!

(ANS1) for archival microfflm.
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Norh Dakots Offceof tate Tax Commisioe i

2002 Form 40, page 10

N as shosen on retiim

o Vederabcmploye 1D
_ LU T
TN Schedule CR, Part IV: Computation of recapture and carryforward of ('
federal AMT disallowed for corporations flling a

North Dakota consolidated return using the
combined report method

(Use tedigit
decimal anlyy

1 2002 Federal alternative mininsum tax (AMT)
(Emter umount from Schedule CR, part HI, line Ta) 1

2 Ratio from Schedule CR, part i1, line 4, if no

ratio on line 4, enter 1.000000 =
3 Multiply line | by line 2 3
4 Ratio from Schedule CR, part 111, line 9 L T S W
5 Multiply linc 3 by linc 4 5 Corporation A Corparation B Corporation C
6 N.D. apportionment factor (Enter factor from Sch. CR, part 111,
ltne 1] or line 16) LV WO O UG TG VN VNG WSS T YOG T S OO W 0 N Y A A
7 Subtotal (Multiply line 5 by line 6) 7
8 Carryforward of previously disallowed federal AMT (4ttach worksheet) 8
9 Total federal AMT disallowed (ddd lines 7 und 8) 9

o Carporations claiming a federal consolidated credit for prior year minimum tax on the 2002
federa! return, complete lines 10-12. Other corporations enter the amount from Hne 9 on line 12.

. 10 Balance (Enter amount from Schedule CR, part I, line 14} 10 { -
{2

N \ 11 Subtotal (If the amount on line 10 Is zero or less, enter zero here and on
," part 1, line 15) (If the amount on line 10 Is greater than zero, enter the
smatler of line 9 or 10 here and on part I, line 15) 11

11a Total recapture of federal AMT disallowed (Add amounts on line 11, column A,
E B & C and enter the total amount here and on Form 40, page 1, line 15)

11ia

5 12 Available carryforward of federal AMT disallowed (Subtract line 11 from
v tine 9 if completing tines 10 and 11) ' 12

12a Tolal available carryforward of federal AMT disallowed (Add amotnts on

line 12, columns A, B & C) (RA) 12a

IR SR B A CR; Part TV,

' "‘."" ) Schedule CR, part 1V has been designed so Schedule AMT-R in the booklet alzo apply to ARer completing Schedule CR, part 1V the

the instructions for Form 40, this part of Schedule CR, total from line 1 la must be entered on
Form 40, page 1, tine 15,

——
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2002 North Dakota Corparation Income Tax Return Instiuctions

“.General Instructions

who must file

Corparations engaged e busimess in Narth
Dakoti or hiving sources ol income ron
North Dakota must file i 2002 Notth Dihota
Corporation Incame ‘Tax Retorn, Form 30,

For example, a North Dakota Formy 40 must be
filed by:

+ Corporations, including business trasts,
associations, and jomnt-stock compinies;

¢ Cooperative corporalions whicl distribute
their net income through palronage
dividends:

¢ Insurance companies which conduct
business activities not subject to the
North Dakota gross premiun tax;

* Tax exempt organizations which have
unrelated business taxable income: and

¢+ Organizations which anticipate receiving a
tax exempt status notification from the
Internal Revenue Service, bul have not, by
the end of the taxable year, actually
received such notification,

»""t“porulion which ftles a Federal Form
& as a small business corporation must
¢ 4 North Dakota Small Business
Corporation Income Tax Return, Form 6.

Financiul institutions (See N.D.C.C. ¢h. 57-
35.3) located or doing business within North
Dakota must file a North Dakota Financial
Institution Tux Return, Form 35.

Due date

A calendar year corporation filing Form 40
must file on or before April 15 following the
close of the catendar year,

A corporation reporting on a fiscal year basis
must file on or before the 15th day of the
fourth month following the close ol the fiscal
year. Use the 2002 Form 40 for fiscal yeuars
that begin in 2002 and end in 2003,

A cooperative musl file on or before the 15th
day of the ninth month following the close of
the calendar or fiscul yeur.

Tax-exempt organizations required to fite an

income tax return to report unrelated business

taxable income must file u corporation income

tax return on ot before the 15th duy of the
-month afler the tax year ends.

!

The micrographic images on
ware filmed in the regular

(ANS1) for archival microfilm. NOYICE:

document being fiimed.

Short period return

A corporation respired o e o tederal shogy
pertod et st ide o SNonth Doty short
period renra for the sanwe tasabde pend. The
Narth Dyahota et voadie an o before the
[Sth diy at the Towth month tollowing the
close of the shiort perad 1 the due dite of
the short perod federil retaen Klls on i date
after the 1St day of the tourth month
following the close of the short perod,
contiet the Office of Ste Tax Commissioner
for information rep ~ding 1ihe doe date for the
Naorth Dukota return,

A corporation which terminates as a
Subchapter § Corporation daring the vear, or
4 corporation which changes its annual
accounting period, must anmualize s North
Dakota taxable income imd prorate its stale
tax lishility in the same manner as the federal
tax liability is proruted.

Extension of time for filyi'hﬁm

An extension of time to file a federal return is
automatically accepted by North Dakota as an
extension of tinte 1o lile the state return,

A copy of the federal extension, Form 7004,
must be attached 1o the state return when it is
filed. If a copy of the federal extension is not
attached, the return must he processed as a
delinguent return.

The extension of time to file the
North Dakota return is the same
number of months as the extension

of time to file the federal return,

this film are accurate reproductions of records delive
course of business.,

A state extension to file may be obtained,
even if & federul extension hius not been
requested, providing a written request is
made to the Office of Stale Tax Commissioner
prior to the due date of the North Dukota
return.

If o corporation has un extension of time 1o
file its North Dakota return. bat has not
prepaid its entire state wx liability by the
regular due date of (he return, extension
interest at the rite ol 12% per annum applies.
A corporation which desires (o nvoid
extension interest may nwike a4 voluntary state
payment by the regulir due date of the state
resurn. The payment must be accompinied
by u copy of the federa) extension Form 7004,
and North Dakota Form 40-EXT, indicuting
the appropriate name. address, and Federal
Identification Number of the taxpayer
corportion,  Adternutively, & letter containing
the above information along with a copy of
the approved stale extension of time 1o (ile
may be submitted with the prepayment of tax
due
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Payment of tax

Mt e comc it oot o ponaltogr
fese e SS 00 pasorent need nat be nede 1
fanoas dus, the forad o mient due st e ponld
al the tome s on hetone the teti s Biled
Pavinent many beomade sothecheck o anones
eeles, nmiade payabde o the Nonth Dakotie State
Tus Comissione

Payment may also be made by
electronic funds transfer.
Information regarding electronic
payments can be found on the
department’'s Web site at
www.ndtaxdepartment.com, under
Corporate Income, Electronic
Filing.

Check the box on the line under
Line 21b of Form 40, page 1, and
fill in the date of the payment.

Kt'taé'h ments

A complete copy of the federal
income tax return as filed with the
Internal Revenue Service must be
attached to Form 40.

Overpayments
Overpayments of income lax may be applied
10 the 20003 estimated ax (mininuon $5.00), or
issued as u refund fminimum $5.00).

A corporation may elect to have the
overpuyment credited to a 2003 estimated tax
installment by circling the appropriste quarter
on Form 40, puge [, line 224,

The Office of State Tax Commissioner will
notily the taxpayer of any penalty and
interest owed on tax due und any interest
secrued on a refund, I desired, penalty and
interest may be computed on tax due and
entered on the rewurn by the taxpayer,

It the tull wmount of the wx is not paid by the
due date, or extended due date, the current
provisions for penalty and interest are;

+ A penalty equal 1o 5'4 of the tax due or
$5.000 whichever is grester: and

o Interest computed a the rate of 1% per
month (ar a fraction of a month) of the tax
due exeept the month in which the tax
heciume due,

I the retusn is not filed by the due date (or
extended due die), w0 penalty of 5% of the
net lx Jiability or $5.00, whichever is greater,
applies for the nwonth in which the retuen is
due, withy an additional 5% (or cach asdditional

. ;.;mg
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Wnth cort d aonc B o e ot o g
whohe delimguene s commnes, not by
t 290 0 the net tay habihiny,

I there s an overpavawent on o A0, page |
interest at the tate of 195 per month acerues
on the overpavment begmunng fory live
days atter the due date of the renn Ovithons
eMensien) or atter the daie the retar s filed,
whichever dute i liter,

Incomplete return

All applicable lines on Form 40 nist be
completed. A return with incomplete lines or
schedules, or with notations such as “see
altached statement™ or “available upon
audit,™ is not properly filed and wil) be
returned (o the taspayer,

Ratios and decimats
On all schedules where o ratio or decimul is
called for, use 6 digits after the decimal point,
Where to file or obtain
additional forms and
instructions
Completed returns and written requests for
‘i‘gﬁg){m!ion and forms should be mailed to the
of State Tax Commissioner, 600 E,
_dvard Ave., Dept. 127, Bismarck, ND
58505-0599.

Obtain North Dakota tax forms,
send messages, and find other
information on the Office of State
Tax Commissioner's Web site at
www.ndtaxdepartment.com.

Forms and instructions may also be
obtained by calling 701-328-2046,

For the speech or hearing
impaired, call Relay North Dakota
at 1-800-366-6888 and ask for
1-701-328-2046.

PR MALE St L * T ey

Informiation at the source
Any corporation doing business in North

» Dakota which is required 10 file a Federat

Farm W2 or 1099 must also file one with this
state. For maore information on the
requirements and alternatives for satisfying
those requirements, contuel the Office of
Stute Tax Commissioner,

Nuick refund
ick refund of overpiid estimated income
. iy be requested by a corporation if the
overpayment exceeds five hundred dollars
($500) und the claim tor quick refund is filed
alter the close of the taxable year but before
the 15th day of the fousth month thereafter,

The mierographic
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Estimated tax payments

If a corporation's estimasted state
income tax liability excecds Ffive
thousand dollars ($5,000) and its
previous year's state income tax
liability exceeded five thousand
dollars ($5,000), the corporation is
required to make an estimated tax
payment of at teast one-fourth of
the amount due on each of four

prescribed dates.

Information reparding vetimated s payments
is located at the back of this hookler,

Amended returns/federal
audit changes

An Amended North Dakot Corporation
Income Tux Return, Form JO0X, must be liled if:

o An amended federal income tas return is
filed:

» North Dakota income is changed as
resull of a federal wudin

* A corporation’s North Dakotit income is
changed as a result of o Narth Dakota net
operating foss carrvhack:

o An ceeor s discovered ona previously
filed return;

* The corporation receves a retund of
federal income tax which was deducted on
a previously Tiled Form o,

Information abot awnended returns ean be
found in N.D.C.C 88 57-38-38 and 57-38-40,

A current Form 40X and instructions ¢in be
obtained from the Office of Stte ‘Tax
Commissioner’s web site at
www.ndtaxdepartment.com

Federalization

The North Dakoti income tas Line s
perpetually "lederadized” for the Foderal
Tuxable Income stirting point of the North
Dakota Return, for tasable yveis beginning
ufter December 31, 1URK,

Method of corporation
taxation

The North Dakota corportion income ux
applies only o that portion of a corporation's
taxuble income whicly is derived from or
attributable 10 sonrces within (his stale,

e reproductions of reco
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A0UZ North bukota Corpuiation Income Tax Return Instructions

N ot parionne corpmiation. e
Copradiion s bt b gess iy s .
comdin ted sabe s swdun North Dakoon, (
carputes Mol Dabota asable income by
achusting e tedeeal tavable iveamie by North
Prabotr <tatany adjus s ‘

M epporonye vonpotation, e )
COMPotTon Ahose hasiiess aetiviny s
conducted both wnbin and withont Narth
Dakota, computes Nortly Ditkota s pible
incone by adjosiingt os federad tivable income
by Nuorth Dahoti stationy adjostments and
appariionmg this adgusted axable income
using Sehiedule FACT, FACT-1, or CR (Part
) of Fonn o,

A corporation engaged in g unitary business
with une or mare corpariiions (rrespective of
the vconnitey or conntries in which the
corporations conduct business) must file
using the combined report method.

A unitary business is o group of corporations
which cirries on activities, the component
parts of which banster vilue among
themselves through the unities of ownership,
operation and use,

¢« "Unity of ownership” means the group is
under the common control of a single
corporation, which is also a member of
group, Control exists when the single ¥,
corporation owns, directly or indirectly,
mare than lifty percent of the voting stock
ot another corporation;

o “Unity ol operation™ means the group
receives benefils from functional
integration or cconomices of scale;

o "Unity o use" means the group of
corporations contributes to or receives
benelits Trom centratized management and
policy formation.

Whether a group ol corporations is engaged

in i unitary business depends on the facts

and circumstances of ¢ich case. If unitly of
ownership exists, any of the following facts or
circumstances creates a presumption that the
unities ol operation and use exist; therefore,
the corporittions are engaged in a unitary

business il

o All activities of the group are in the same
general line or type of business:

o The activities of the group constitute
different sieps in o verticulty steuctured
enlerprises or

¢ The group is characierized by centrallzed,
nranagement. '

Water's edge election

A corporation required 1o Tile its North Dakota
return using (he wotldwide unitary combined

«mﬁﬁ
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2002 Notth Dakota Corporation Incame Tax Returi dnstioacitons

et it nias clrct bose e s’
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Innding lor Dae convecatiy e vens e
clection s made, @ corporation masy nol
reduce tuvable meome by fedetal meame tig
deduction

A domestic diselosare spreadsheet must be
obtanmed Teom and tiled wity the Office ol
Stale Tax Conmissioner the first year the
property. payroll, or sales in foreign countries
exceed en million dollars and total assels
exceed two hundred Gty million dollars, and
every third yeur thereadter provided the
property, payroll, or sales in foreign countries
exceed ten million dollars and otal assets
exceed (wo hundred fifty million dollars.

Specific instructions ;

¢ for Form 40, Page 1:/
Line 1
Income
Check the box for the reporting method used

to complete the return and enter the income
reportable under that method:

( Single Corporate Entity

i"m\ The single corporate entity method reports
.+ income or loss of only one incorporuted

" business.

If the single corporate entity methad is used

for both North Dakota and ledern) purposes,

enter the federal taxabie income from:

»  Federal Form 1120, line 30: or
+  Federal Form 1120-A, line 26.

If the single corporate entity method is used
for North Dakota purposes and the
corporation is included in & consolidated
Federal Form 1120, enter the corporation’s
federal taxable income before consolidating
adjustimentefeliminations from:

o A pro forma separate company federul
income tax retamn, line 30, or

¢ The schedule showing gross income and
deductions, which supports the
consolidated federal taxable income.

Cooperatives and other business
orgunizations using federal forms other thun
Federal Form {120 must emer the federal
taxable income fram the wpproprinte form.

Y

' Combined Report Method

The combined report method is used if the
corporation apportions its income from
unitury group ol corporations,

The micrographic images on this film are accurate reproductions of reco
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bi. 100% North Dakota
Corporations Consolidated
Return Using the Combined
Report Method

Check the s ot Dakonrn Consolidited
Return™ oy if the corporntion is required (o
file one consolidated North Dakota rewurn
using the combined repot nethod,

Twar of niore carpadions are regudred to file
one Nath Dabata retin nsing the combined
report method o the carporations are alfilinted
as parent wnd sobsidiars, are filing a
consolidated Tederal tas return, and all
corporitions e operating solely within
North Dikota

H the bos entided 108 North Dakota
Consolidated Retnn® is checked:

e Fnter the amomy ltom the North Dakota
Schedule WW.L line 13, and attach the
schedute 1o Form 46 and

o Complere North Dakota Schedule CR,
parts 1 through 1V, and attaeh the schedule
10 Form 40,

b2. Apportioning Corporation
Consolidated Return Using
the Combined Report Method

Check the "Appuitioning Corp Consolidated
Return” box il the corporution is filing one
consolidated North Dakota return using the
combined repart methind

Two or mare corporalions may file ene North
Dukota return nsing the consalidated return if
the corporations are required to use the
combined report method and more than one
of the corporations has a filing requiretient in
North Dakora.

11 box b2 entitled “Apportoning Corp
Consolidited Retan™ s checked:

o Limer the amount from the North Dakots
Schedule WAL Tine 13 and attaeh the
schedule ta Forme JA0; and

o Complete North Dakota Schedule CRypurts
Ftowpeh IV, and atrach the sehedutle o
[RUTTIIEN

c. Water's Edge Method

Check the “Water's Edge Methad" box i the
corporition 1s aonember ol i worldwide
wnitary proup and elecis o fike o North

..Page3 )

Oubhone etarn asime e swaer's edee mcthad
tYee N DY N Conde ot ST 0008 0y

Hothe boy enntled "Water's 12\1;.'\‘ Method™ o«
cheched, enrer the wmount lrom e Noih
Dakota Schedule WEL Tine T and aitaeh the
schedale i Foem 40,

[ the carporation elects e use the water's
edee method and s Tiling o conselidated
North Dakoti return, complete Seliecdule CR,
parts Lo and IV and attach the sebedule 1o
Fars ),

d. Other

Cleck the "Other” box if the corporat on has
received wrillen peemission from the Office of
State ‘Tax Commissioner w file u North Dakots
return asing a Nling method other than those
specified above,

Other filing methods are contained in
N.D.C.CL§ 57-38.1-18 (for example, separate
deconnting or a method using an
apportionntent fuctor different from that
computed on Schedules FACT, FACT-1 or
CR).

It the box entitled "Other" is checked, attach &
copy of the letter granting permission fo use,
or requiring the use of, this filing method and
a worksheet substantisting and expluining the
computation of income, Enter the total income
from this worksheet on Form 40, puge 1, line |

Line 4
North Dakota apportionable income

Il completing Schedule CR, enter the gmount
{ram Form 40, page 1, line 4 on Schedule CR,
part I, line 4 (enfer the same amotnt for each
company} and complete all parts of
Schedule CR.

Line 5
Apportionment factor

{4 corporation has business income (Ses
N.D.CCoch 57-38.1) from activity solely
within this stute, enter 1.000000 on this line.
Corporations not filing o consolidated returs,
enter the apportionment fuctor from Schedule
FACT. line 14 or Schedule FACT-1, line 6.
Corporations completing Schedule CR, must
enter the apportionment factor from Schedule
CR, part 1, line 14a.

Line 7
Income allocated to North Dakota

Lnter nonbusiness income allociated to North
Dakotn less related expenses,  Nonbusiness
income is allocnted (0 North Dakota if the
income in atiributable 1o North Dakota,

rds del{vered to Modern Information Systems for microfiiming and
g8 meets starclards of the Ameri{can Net{onal standards Institute
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Expenses mast e wtinbuted 1o popbusiness
meonte i nuiner Whieh landy distributes adl
of e Corporthion’s eapenses 10 s vinjous
Apes ol income.

-

Corporations campleting Schedule CR must
enter the total nonbusiness income for sl
corporations having sctivity within North
Dakota.

Line 9
Federal tax deduction

Corporations completing Scheduie FTD, enter
amount from Schedule FTD. line 17,

Corporations clecting water's edge method,
enter zero on this line,

Corporations completing Schedule CR, enter
the umount from Schedule CR, part 111,
line [ 7a,

Line 10
Exemption for new and expanding
business

If the corporution received u new and
expanding business exemption from the State
Board of Equalization, enter the amount of
exempt income computed pursuant to N.D.
Admin, Code § 81-03-01.1-06.

Corporations completing Schedule CR, enter
Wiaid e f ’
™\ the exempt income for each corporation
) having an exemption and activity within
' North Dakota.

Line 11

Renaissance zone Income exemption

If the corporation is claiming

exempt income as a result of the

Renaissance Zone Act, enter total

; amount of exemption from the

; summary part of Schedule RZ,

Contact the Office of State Ta»

Commissionar at 701-328-204¢ to
obtain Schedule RZ.

Sty 1 A iy

3

Line 12
ND income after federal tax
deduction and income exemptions

If the amount on line 12 is u loss, the loss may
be carried back and carried forward for the
same number of years us o federal loss of like-
kind,

Election to forego loss carryback

However, regardless of the corporation's
treatment of & federal net operating loss, the
corporation may clect to forego the allowable
carrybuck period and carry forward the entire
state loss, To elect to forego the carryback
period for & North Dakota loss, check the box
<.’ In Question 10 on page 2 of Form 40, A

i

The mlcrographic images on this film are accu
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2002 North Dakota Corporation Income Tax Return Instiuctions

corpotation mast ke thes chection on g
onginal st i s mely tiled o e e
o hch the Toss was mewed

If an election is not made, the loss
must be carried back.

Additonal intormation reparding loss
carrybach and loss carryforwiard provisions is
contined o N.D.CCL§87-38-01.3¢3) aind
N.D Admim, Cade § 81-03-05.1-07,

Line 13

North Dakota loss carryforward

The North Dakotu loss carrvliorward allowed
an the 2002 Form 40 is the amount of the
accumulated loss less any previously
deducted loss carrvback or carryforward.

Attach i worksheet showing the accumuiated
loss. by yeur, less wny previously deducted
loss carrybuek or carryforward,

Corporations completing Schedule CR must
enter the Joss carryforward from all
corporations huving activity within North
Dakota.

Line 15
Recapture of federal alternative
minimum tax

Corporations completing Schedule AMT-R,
enter amount from Schedule AMT-R, line 1.

Cuorporations completing Schedule CR, enter
the amount from Schedule CR, part 1V,
fine 1l1a.

Line 16
North Dakota taxable income

If the return reports a North Dakota loss on
Form H), page |, line 12, or & North Dakota
loss curryforward on Form 40, page 1, line 13,
please complete lines 14-17,

FERE
hadal i

Always complete line 16 hy
subtracting the amount on line 15
from the amount on line 14,

Line 20

Tax year 2002 estimated income tax
payments

Enter the total 2002 estimated income tax
payments.  Alse, enter any 2001 overpayment
crediled (o the 2002 wxable year and any
puyment voluntarily made to the state with an
extension of lime for filing.

Line 21a
Interest and penality for balance due

The Office of Stute Tax Commissioner will
notily the taxpayer ol any penalty and

micrest onved on tay doe TE deaied, penadi
amd o mtees s be computed by e gy
on tay due ad entered one e retagn !

T the 1ol amaunt of the s e mot paod by e
due e or extended due dare, e current
provasions for penalty amd merest ae

A penahy equad 1o 3 ol the iy due or
SSO0 whichever s greater; aid

o Interest computed al the tate of 17 per
month ter o fraction of a month), of the
tax doe exeept the month in which the wix
beeame due,

[ the return is not filed by the due date for
extended due date), w penalty of 5% of the
nel tax liability or $5.00. whichever is greater,
applies for the month in which the return is
due. with an additional 5% for each additional
month (or a fraction of « morth) during
which the delinquency continues, nol (0
exceed 25% of the net tax liability.

Line 22a
Amount to be credited to year 2003

A corporation may clect 1 have the
overpayment credited to a 2003 estimated tax
installment by circling the appropriate quarter
on Form 40, page 1, line 22a to specity the
particular installment to which the amoury~ -
credited is Lo be applied. (

Specific Instructions
for Scheddle SA

Additions
Line 3
All taxes measured by income

deducted to arrive at federal taxable
income

Enter ull taxes measured by income, including
incame taxes, franchise or privilege taxes
meuasured by income (paid to any taxing
atthority including a foreign country) 1o the
extent such laxes were deducted to arrive w
federsl wxable income.

Line 4
North Dakota depreciation
adjustment

North Dakotn income tax statutes did not
allow for the use of ACRS depreciation on
assels placed in service between January 1,
T9R1 and the end of the 1982 tix yeur. These
assels must be depreciated using melhm{u
wllowed under the Internal Revenue Cod,,
provisions in effect as of December 31, 1980,
Federal tixable income must be adjusted lor
the difference in these two methods, Lnter the
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2002 North Dakota Corporation Income Tax Return Instructions

amount of ACRS depreciation deducted on
t* - federal return tor these assets tfor the
1 taxable year.

Include depreciation on all currendy held
ussets which were placed in service between
Junuary 1, 1981 and the end of the 1982 tax
year, not just such assets which are located
within North Dakota,

In computing this adjustment, exclude safe
harbor lease assets.

Line 6
Other additions

The safe harbor lease provisions in Section
168()(8) of the Internal Revenus Code of
1954, us amended, were not adopted in North
Dakola in those instances where the minimum
investment by the lessor is less than one
hundred percent (100%), Enter amounts on
line 6, as follows:

« Seller/Lessee: sale proceeds, rent expense,
amortization expense, lease acquisition
cost.

» Buyer/Lessor; Interest expense,
depreciation expense, umortization
expense, acquisition cost, loss on sale of
property.

itional information regarding this

PR
aujustment is contained in N.D.C.C.

§ 57-38-01(3Xa).

Subtractions

Line8
Tax refunds recelved in year 2002

Enter all income, franchise or privilege tax
refunds received in 2002, to the extent such
taxes were previously included in North
Dakota taxable Income.

Federal income tax refunds received cannot
be included on line 8, See General
instructions, Amended returns/federal audit
changes,

Line 10
North Dakota dopreciation
adjustment

Enter the amount of depreciation computed
for the current taxable year on assets placed
in service between January 1, 1981 and the
end of the 1982 tax year, using methods
allowable us of December 31, 1980. (See
instructions for line 4 for further
prolanation),

¢ ""wde depreciation on all currently held
assels which were pluced in service between

the micrographic images on this

were Tl
(ANSL) for archival microfiim.

document being fiimed,

NOYICE:

#1lm are accurate reproducti

med in the regular course of bustnlefssthe Cined Inage sbove 18 Less Legible

Yanwawy £, TUST and the end o the 1US2 1
yeit, not just such assets wineh e docated
within Nogth Dakota.

fe computing diis adjustinent. escinle sale
hirhor Tease assets.

Lines 11 and 12
Allocated income and related
expenses

Enter on line 11 all nonbusiness income and
enler reluted expenses on line 12, The methaod
used to attribute expenses to nonbusiness
income must tairly distribute all of the
corporation's deductions 1o all of its varous
types of income.

If an entry is made on this linc, al! of the
following must be altached (o Form ()

* A worksheet showing cach type of meome
or loss item allocated and its aniount;

* Documentation showing the state to which
the item of income or loss was allocated (o
copy of the other state’s tax return is
preferred); and

* A narrative explaining the reasons for
allocating each item of income or loss,

Line 15
North Dakota domestic dividend
exclusion

Dividends received by the corpotation dre not
tuxable in North Dakota if the dividends are
received from a carporation which has paid
North Dakota corporation income tax
pursuant o N.D.C.C. ch. 57-38, or from a
bank, trust company or building and loan
association which has paid tax pursuant o
N.D.C.C. ch. 57-35.3.

If the payor corporation’s enlire federal
taxable income wos subjected to North
Dakota taxation, the full amount of the
dividends may be subtracted on this line, If
the payor corporation is an apportioning
corporation, the deduction is computed by
multiplying the dividends reccived by the
payor corporation's North Dakota
apportionment factor.

Line 16
Other subtractions

If the amount on Formn 40, page 1, line i
includes any gain, either ordinary or capital,
from property subjected to eminent domain
sule or transfer, such gain is not taxuble and
must be entered on this line.

Section 168(£)(8) of the Internal Revenue
Code of 1954, as amended, was nol adopted
in North Dakota in those instunces where the
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Regulated investment companies, as defined
by the Taternal Revenue Code, will he allowed
10 subtract on this line certuin dividends paid
(o sharcholders.  The dividends paid must be
attributable (o income that is taxable under
N.D.C.C. ch, 57-38 when the regulated
investment compuany carns the income.
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Spegific Ingtructidn
Use "thc line instructions that apply to th'é‘
filing'fpethod box that is checked on Fotin 40,
puge 1 lge 1, A
Al"%i_n' [ABE TECI IR AR ST A b & ‘@

Corporésﬂcins filing a consolidated

North Dakota return must ¢complete
Schedule CR, Part 111 (do not
complete Schedule FTD) and refer
to the instructions below for the
“Combined Report Method.”

SR A
Single Corporate Entity
(Box a -~ Form 49, page 1, line 1)

A corporation filing us‘%ﬁsinglc corporate
entity for both North Dakota und federal
purposes must complete ll{ncs [ 1a, 1b, 4, 5, 6,
7.8.9.10, Iand 175

A corporation ﬁliud'us u single corporate
entity for North Dakota purposes and
inciuded in a consolidated Federal Form 1120
must complete Iihes 1-11 and 17.

“‘,
Linel
Federal jficome tax liability
Enter the@€deral income tax labllity from the

federal

fleome tux return filed with the IRS as
follov :

i
“ederal Form 1120 was used, enter the
wunt from line 31 <

t Federal Form 1120-A wus u:;cd;’ ter the
nmount from line 27,
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Page 6 ._2002 North Dakota Corporation Income Tax Return Instructions

Cooperatives o other husiness organzatons

Combined Report Method

using Jederal forms ather than Federal oy
1120 must enter the Jederal tis labding from
the appropriite Janm.

Line 1a
Federal alternative minimum tax
tiability

Enter the amount of Federal Alternative
Minimum Tux (AMT) which hus been

included on line 1, Federal AMT is disallowed

in computing the Norih Dakota Federad

Income Tax Deduction because income which

created federal AMT is not a part of North
Dakota tuxable incone,

Disallowed federal AMT is czii'ﬁcd forward
ind may be recaptured in future tux periods.
For more information sec Schedute AMT-R,

Line 2
Separate company(ies) federal
income tax Habllity Y

Enter the federal income tax linbility ns %

computed on the corporation's pro forma %

(Boxes b, b1, and b2 - Form
40, page 1, line 1)

The foHowing line ostructons appiy o,

s Corporations fling o commbrned retann and
checking box ban Fornn 0, hoe | asing
Schedule Frby:

o Corporations filing o consolidated return
and checking either box bl or b2 an
Form 40, line | (using Schedule CR,
part 11).

I a corporation tax return includes income
from mare (han one federal (x return, a
sepurale pro forma Schedule FTTY must be
completed [or euch corporation that filed &
federal tax return. M

The amounts on lines 1, Yao Ih, 8,0, 10 and 1
from the separate pro forma Schedule FID's
must be aggreguted and the totals entered on
the appropriate ltnes on thy-corporation’s
Form4(),

separate company return, Attach a worksheet Line 1

supporting this computation.

Line 3
Profit companies federal income tax
liability

" Enter the total pro forma separate company
lederal income tax liabilities for all
corporations included in the consolidated
federal return, The sepurate company tax
linbility of any corporation which does not
resull in a positive tax liability shall be zero,
Attach o worksheet supporting this
compulation.

Line 4
Ratlo

entity for both North Dukota and f eral
purposes.

Line 6 #4
Federal taxable incomg-
Enter the amount from Fagal 40, line 1.

Line?7
Income not ta

Enter the incon
included on li
Dukoly, suc

and inconyg’

to North Dakota

efore apportionment)
ot taxable to Notth

$ interest on U.S, obligations
focated outside North Dakota,

Nortif Dakota apportionment factor

Entet the apportionment fuctor from Form 40,
r;lnc 5, and progeed to line 17,
a

‘iFederal Income thx itability

ﬁ‘qwr the federglAfcome tax liability from the

fedegal incon ;,_f' return filed with the IRS us

8| Form 1120 was used, enter
om line 31

gFederalForm 1120-A was used, enter the
finount fror?(%l'nc 27,

Fooperatives or fhcr business organizations
using federal forms’%cr thun Federal Form
1120 must enter the fedegal tax fiability from
the appropriate form, .

Line 1a e
Federal altarnative minin’t’pm tax
llability "

Enter the amount of Federal Ahcmdﬁyg:
Minimum Tax (AMT) which has been ‘?
included on line 1. Federal AMT is disallt

wed
in computing the North Dakota Federal w&s
t

Inconte Tax Deduction because income whic
created fedetal AMT is not a purt of North
Dakola taxable income.

Disullowed tederal AMT is carried torward
and may be recaptured in future lox periods,
For more information see Schedule AMT-R,

Do not complete lines 2 and 3, and

enter 1,000000 on line 4 If:

e A consolldated federal return is not
flled; or

+ A consolidated federal return Is
filed in which all companles

included In the consolidated federal

return are Included In the unitary
group.

Line 2

Separate company(ies) federal
income tax Hability (
Enter the separate compiny pro fonma federal
meane s hallny for all o e unitary
carporavons which e mcluded in the
camolidated tedersd revane. Fiie separate
company ax liability of any corporation
which does notresult in a positive tax linbility
shall be zero, Attach o worksheel supporting
this computating,

Line 3
Profit companies federal income tax
tiability

Enter the total pro formi separate company
federnl income tax Jinhilities for all
corporatiens included in the consolidated
federal return. “The separale company tax
linbility ol any corpovation which does not
result in o positive tax liability shall be zero.
Attach a worksheel supporting this
¢omputiation,

Line 6
Ffederal taxable income

Enter the total federal taxable income for all
wnitary corporations whose income is
tncluded in the Federal Form 1120, Attach
worksheet supporting this compulation.t'

Line 7
Income not taxable to No:¢th Dakota

Enter the income (hefore appartionment)
included on line 6 not axuble to North
Dokota, such as interest on WS, obligations
and income allocuted outside North Dakota,

Linell
North Dakota apportionment factor

If a foreign tax credit is not claimed on the
federal income tax return, enter the
apportionment factor from Form 40, page 1,
line 5, und proceed to line 17,

Corporations filing a consolidated state return

enter the factors fram Schedule CR, part It

%ne 14 on Scheduje CR, part 1H line 1,

t

a foreign tax credit is claimed on
aderal income tax return, skip
3 and go to line 12.

line

Line 1
Total inco

"Total inconme"
those corporalions
unitary group and are
income tux return, plus Maninus the
adjustments (before appoRignment)
provided in N.D.C.C, § 57-38-01i8) except for
the tederal income wx deduction, Ute the

ederal tuxable income of
Which are included in ¢
uired to flle o fef:
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2002 North Dakota Corparation Income Tax Return Instructions

worksheer befow 1o compuie the otal meann
tes e egatered on e 13 or Schedale CRC pagt
wid

1 bedenad taxabhe meome
(SChoedule FED tine 0)

2 Clotal addwions g 1,
fine 2

Volatad sabtracdons (g 4
hue 3

1 Subtotal (Add lines |
aid 2 subiract line 1)

5. Netimtereompany adgust
menls in Hoes 2 & 3

6. Total income {(Subtradt
line § from line 4, Enter
here wnd o Schedule lﬁ“)).
line 13, or Schedute CR,Y ¢

Part 11, line 13) Ymgm oo e e
Line 14 ‘9 '
Income relating to Foteign Tax
Credit ¢

Enter the total taxable iuéom'e'fmm solirces
outside the U.S., after loss recapture as
computed on Federal Borm(s) 1118, part II,
Schedule B or Federa Form(s) 5735,

y .

: — Y SIS T
Water's Edge Method ¢
(Box c - Fori 40, page l}fane 1)

« “~rporation glecting the water's Bge
2 _ o cannoficluim a federal incone tax
deduction. D not complete Schedule FTD
and enter zerp on Form 40, page 1, 1ind 9,

B "

Other | g
(Box d - Form 40 page 1, line 1)

A corpor'mion which has checked the b
enlitled "Other” on Form 40, line |, shouk
contact the Office of State Tux Commissidner
for specific Instructions. Based on the %
instructions from the Office of State Tax %
Corgmissioner, attach a worksheet supportl}:g
thejcomputations. "

¢
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Corporutiofg, filing a ¢ Idated state return
must complet

complete Schegdy AM‘I’-R‘)

il caryforward of
umt Tax (AM'T)
Federsl AMT iy

med {n the regular courae of busi

were 1l NOTICE:

ANSL) for archival microfiim,
glocunent being #1imad. (_,

/
L

Fetum,)
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¢ A dederal coedit or prsss v nnniig ks
v lmed: o

o e recapture does non create or incease
Notth Dakota net opeating: loss,

Fhe veeapinre of federal AMT disollowed in
Pk periodis) is used to reduce the current
year's North Dakota ineome on Form Q0. page
For part Lol North Dakota Scliedule CR for
corporidions filing a consolidated state
retir.

Any portion of the disidlowed federal AMT
remaining, atter 2002 may be carrvied farward
and used o' reduce North Dakotu income in
future years when o federal eredit for prior
yeur mifimum tas is claimed, Y

i
For specific line instructions, sc%Schcduie
AMT-R, or Schedule CR, part 1V {(for

corparations filing u mmmh':/mvdﬁ':..‘f;\

"f}
S ]

Specific Instryctiond

s for Schedule T i

Linesland 2
Contributions to nonprofit private
colleges and high schoals

‘Tux credits are available for making
contributions to qualifying nonprofit privite
institutions of secondinry and higher
education located in North Dakota (including
the North Dakota Independent College
Fund), Contributions do not qualify unless
they are made direetly to, or are specinily
designated for the exclusive use of, 4
quilifying institution. A contribution to an
account, fimd or entity benefiting both
qualifying and nonqualitying institulions
does not qualily for the credit. The credits
are avajlable il the contributionds) are made
by the due dote of this retarn, including
extenstons,

The tax credit for contributions made (o all
eligible schools in each category of
institution Is equat to the lesser ol

» 50% of the contribrtions but not 10 exceed
20% of the tola) tax lisbility;

s $2.5(

Enter on line | the tax credit computed for
contributions to nonprofit private institutions
of higher education (ad the North Dakota
Independent College Fund) and enter on line
2 the tax credit computed Tfor contribwtions to
nonproflt private institutions of secondary
eduentlon,
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Page 7

For each cantribution, attach a
capy of a receipt from the
nanprofit private institution or a
cancelled check (front and back}.

Line 3

Venture Capital Corporation credit

A corporation miy be eatitked oty credi
for investments mide in o North Dakuota
venture capital corporation. The eredit is
limited o 25% of the amount invested or
$250,000, whichever is less, H the amont of
the credit exceeds the carparntion’s stade tiy
liability for that taxable year, the credit may be
carried forward for up to seven years,

The corporation income tux credit for
investments made in o North Dakota venture
capitad corporation is NOT allowed for
investents made after February 28, 1991 in a
venture capital corporation organized hefore
January 1, 1989, which invested in 0 business
or an affiliate of a business that owned tux-
exempt seeuritics.

A copy of the Venture Capital Corporation
Investnient Reporting Form must be attached
to Form 40 in the initial year the tax credit is
claimed.

For additional information regarding (his
credit, contact the Office of State Tax
Comniissioner,

Line 4
North Dakota Small Business
Investment Company credit

If the corporation made a qualifying
investiment in the North Dakota Small
Business Investment Company, enter 25% of
the nmount invested, It the credit exceeds the
amount ot the current tax linbility, the excess
mity be carried forward up to seven years,

Attach a copy of tha North bakota
SBIC Investment Reporting Form.

Y

For additional information regarding this
eredit, contact the Office of State Tox
Commissioner,

Line 5

Geothermal, solar or wind energy
device credit

If the corporation is ctaiming this credit for o
device installed betore January 1, 2001, on
property owned by the wxpayer, the tax credil
is allowed for three years and is computed al
5% ol the aetal cost of acquisition and
instillation of the device,

tor microftiming and
sit:rT:I standards Institute
{t {8 dur to the quality of the
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The credit for devicas instalied
after December 31, 2000, is equal
to three percent of the instatiation
cost, each year for five years. The
device must be installed in North
Dakota on property owned or
leased by the taxpayer. This tax
credit is imited to devices installed
before January 1, 2011,

For devices installed after
December 31, 2000, by pass-
through entities (partnerships,
Subchapter S Corporations, and
Limited Liability Companies) the
tax credit must be passed through
to partners, shareholders, or
members in proportion to their
respective interests in the pass-
through entity.

LR A RN LN T

Attach a worksheet substantiating date of
purchase, actual cost of acquisition und

installation, and computation of the tax credit,

Line 6

Credit for emplaying the
developmentally disabled or
chronically mentally ill

A corporation may claim o tax credit for a
portion of North Dakota wages paid to a
developmentally disabled or chronically
mentally ill employee. The tax credit is 5% of
up to $6,000 in wages paid to euch such
employce during the first twelve months of
employment. The credit may not exceed 50%
of the total tax liability, Only North Dakotu
wiges actually paid during the taxable year
muy be considered for the tux credil. 11 (his
credit ts claimed, attach an affiduvit listing the

i ' : .
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Aot ol wages pand, e e aind e
s Gl secimity nunther ol eacle cigglovee

Line 7

Rasearch and experimental
expenditures credit

A corporiion whivh mvesis i pesearch and
eaperinental expendinres within North
Dakota is entitled 100 tay credit, The Gy eredit
is determined by subtzactny the dase pernd
researel expenses fay defined e Section 26
PNCod el of the e Revenwe Code of
1980, as amended) which wie applicable (o
Nuwth Daketa from ihe gualified rescarch
expenses mitde in North Dakaoti, and applying
the following rates to the vesulting difference:

+ 8% on the first $1,500,000;
o 4% on the excess aver $1.500,000.

I the tux eredit exceeds the current income ux
Jiubility, any unused tax credit may he cartied
back for three years and then catried farward
for up to fifteen years.

Line 8
New industry credit

A corporation which has been incorporated in
North Dakota for the first time after January |,
1969, and which is nol the result of o business
reorganization or acquisilion, or uny out-of-
state corporution that has received a
certificate of authority to transact business in
Nosth Dakota for the {irst tinse alter January 1,
1969, may be entitled 10 4 tux credit, This tax
credit is available only for new enterprises
engaged in assembling, fabrivating,
manufacturing, miking, or processing any
spvicultural, mineral, or manufaciured

eproduction

s of records deliver

1 the fiimed {mage above a loss Legibte

ed to Modern tnformation Syst

ndtab:gn this Notice, it is

products oy combration thereal,
Howeser, o corporation winelt is feCeiving .
ANy PROPENY BN OF 10Come Gis exetption
dlfowed Dy NCDLC O clis, 20-57 o $0-57.
shall ot heallonvedd this credit,

The tax credie o compated as i percentage
ihe annual grass amount eapended by the
corporating Lo saliies and wiges within
North Dakotin, The Fellowing pereentages
apply:

o1 dor cach of the tiest thiee taxable yeu
a corpacation yualifies Sor the tax eredi,

o LS9 Sor cach of the fourth and fifth taxab
yewrs a corporation qualifies for the ered.

Altich 2 worksheet substantiating date of

incarporation or initial guthority to transact
business in this State, annual gross amoum
of safaries ond wages within this State and

type of business activity.

Line 9
Credit for payment to a certified
nonprofit development corporation

A tux credit {s available to a corporation
which invests in a certified nonprofit
development corporation. The maximum tax
credit allowed is 25% of the total investmem
not to exceed $2,000. Any unused credit g
be curried forwavd for up to seven years.’t

Line 10

Renaissance zone credits

I u corporatlon is claiming « tax credit as a
result of the Renuissance Zone Act, enter
total amount of credits from the summary pa
of Schedule RZ, Contuct the Office of State
Tax Commissioner for Schedule RZ,

o
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E Couvnciy, On Stari Taxdrion

February 14, 2003

The Honorable John Hoeven
Governor of the State of North Dakota
State Capitol, Department 101

600 East Boulevard Avenue
Bismarck, ND §8505-0001

VIA FACSIMILE

Re: Opposition to Repeal of “Water’s-Edge Election” in HB 1471/8B 2374
Dear Governor Hoeven:

The Council On State Taxation has recently reviewed House Bill 1471 and
Senate Bill 2374, both of which would reduce the corporate income tax rate to
encourage Investment in North Dakota, We applaud your efforts to spur economic
development in the state through both tax and non-tax initiatives. We are deeply
troubled, however, by a provision in both pleces of legislation which would eliminate
the water’s-edge election for corporations that do business both within North Dakota
and :l:;where and urge you to advocate that the existing water’s-edge election be
retained,

About COST

The Council On State Taxation (COST} is a nonprofit trade association based
in Washington, DC, COST was formed in 1969 as an advisory committes to the
Couneil of State Chambers of Commerce and today has an independant membership of
550 major corporations engaged in interstate and international business. COST's
objective is to preserve and promote the equitable and nondiscriminatory state and
looal taxation of multljurisdictional business entities.

Many COST members conduct business in North Dakota~—contributing to its
commerce, employing Its citizens, and paying a significant portion of the taxes
collected from multistate corporations. As good corporate ¢itizens, they are concerned
that without a tax olimate designed to encourage corporate growth, North Dakota’s
corporate taxpayers will be laboring unfairly under burdsns not borne by corporations
operating in other states.

Water's-Edge Election

HB 1471 and SB 2374 would eliminate the current water’s-edge elaction
avaifable to multinational taxpayers and thus requirs these companes to Include fion-
U.S. corporations that are part of the unitary group in the companies’ tax retums. In
other words, they would be required to calculate their worldwide income when flling a
North Dakota corporate tax return,

122 C Straet, NLW,, Sulte 330 » Washington, DC 20001-2109 & T¢): 202/484.5222 @ Fax: 202/484.8229

L
Operato

tions of ¢

e reproduc

this filmare aceurat Ihe photographic pr

ecords delwomyidtnz:s of the America

ocess meats pto

than this Notice,

i

odern Information

n

gystems for

| 5ta
t T:tc‘iougato the quality of the

rTy Signature

1 \ming and
m::gs Inatitute

8 on {ness. is less legible
utar course of DUBITEIEE il med mape above /
rofflm, NOTICE: 1 L 0/[0 0.5
| %)/V ey ()2‘\ o Ximeh, £ bate
s Ive /l :

g

PR

o]
T



L e vy v W vy e W

gﬁﬁ‘,ﬁ\

-\u *‘C ]

;

K
1

FE3. 14,2003 4:10PM NO. 4200 P 3

The Honorable John Hoaven Page2
Re! Opposttion to Repeal of “Water’s Edge Electlon™ in HB 1471/88 2374 February 14, 2003

The issue of worldwide combined reporting was thoroughly Investigated in the early 19805 by
President Ronald Reagan through the Worldwide Unitary Taxation Working Group, The Working Group
included representatives of the federal government, the states (both the legisiative and executive
branches), and business.

In the Working Group’'s final report (July 31, 1984) to the President, Tressury Secretary Donald
Regan noted that the Working Group agreed on thres principles that should guide the state taxation of the
income of multinational corporations. Principle one is that 8 water’s-edge eleation be provided for both
U.S. and foreign based companies. Secretary Regan recommended that fedoral legislation be enacted to
that effect if the States failed to resolve the issue on thair own.

At the time, twelve states (Including North Dakota) did not allow a water's-edge election, All
twelve changed thelr Jaws during the mid-to-late 1980s to provide for such an aleation, None of those
states have since contemplated eliminating that election, and we urge North Dakota not to do so now.

Conclusion

The Intent of both HB 1471 and SB 2374 is to encourage sconomic development in North
Dakota. Unfortunately, elimination of North Dakota’s water's-cdge election creates tremendous
administrative and compliance burdens and would thug have the exact opposite effect on many large
corporations. Moreover, repeal of the water’s-edge election may result in unnecessary foderal
intervention. In the words of Secratary Regan, “the use of the worldwide uniltary method may interfere
with the foralgn commerce of the United States, so this becomes a matter of vital federal interest.” We
m;ould most appreciate your support to amend HB 1471/8B 2374 so as to retajn the existing water's-edge
election.

Sincerely,

Joseph R. Crosby
Legislative Director

cc:  Thae Honorable Rick Clayburgh, North Dakota Tax Commissioner
Representative Al Carlson, North Dakota House of Representatives
Dals Anderson, President, Greater North Dakota Association/State Chamber of Commerce
Board of Directors, Council On State Taxation
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Greater North Dakota Assoclation

STATEMENT BY DALE O. ANDERSON, PRESIDENT, GNDA, REGARDING
ENGROSSED HB 1471, THE NORTH DAKOTA SENATE FINANCE AND

TAXATION COMMITTEE, MARCH 5, 2003.

Chairman Urlacher and members of the Senate Finance and Taxation
Committee, | am Dale 0. Andersvn, President, GNDA, North Dakota
State Chamber of Commerce. Thank you for this opportunity to provide
testimony in opposition to engrossed HB 1471,

We commend Representative Carlson for introducing HB 1471 to
address the corporate income tax perception problem in marketing our
state and to Governor Hoeven for placing a high priority on this issue
in his address to the joint session of the 2003 North Dakota

Legislature.

For nearly eighty years the Greater North Dakota Association is the
TN voice for business and principal advocate for positive change for North
Dakota. The organization’s membership is an economic and
geographic cross section of North Dakota’s private sector, including
statewide associations and local chambers of commerce,
development organizations and convention and visitors associations
and public sector organizations. GNDA is governed by a Board of
Directors elected by our membership. The GNDA Board Chairman is
Dr. Jay Leitch, Dean, College of Business Administration, NDSU, Fargo.

There are two components to GNDA’s mission which are general
business climate issues and economic development or new wealth
creation. There are three strategies for economic development to
occur which are: (1) entrepreneurship or new business startups within
North Dakota, (2) business expansion from within North Dakota and (3)
business attraction from outside North Dakota into North Dakota.

Two years ago, GNDA coordinated an effort to build a more successful
economy In North Dakota - the New Economy Initiative. This Initiative
, has been successful to help mobilize North Dakotans create new
! ideas, new mindsets, new growth, and to leverage technology
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opportunities to shape a more competitive state economy. In today’s
economy, information and ideas are the essential ingredients for
generating weaith. Labor is needed, not so much for its muscle, but for
its mind power.

GNDA is sympathetic to the problem that North Dakota is perceived as
a high corporate income tax rate state. This problem can be fixed by
reducing the corporate tax rate and thus, reducing corporate income
tax collections or eliminating the federal corporate income tax
deduction, which create winners and losers. We have not seen any
solld evidence that removing this perception problem will resuit in an
increase In primary sector Jobs. We understand that some business
sight seiectors, in a first cut, see the 10.5 corporate income tax rate
and eliminate a North Dakota sight without further consideration.

With regard to engrossed HB 1471, GNDA believes the following
amendments would be necessary for GNDA to support the bill:

1. Maintain the water’s edge election passed into law in 1987,
(See attached letter to Governor Hoeven from COST,
February 14, 2003.)

2, Improve the corporate income perception problem by
lowering the corporate income tax rate by eliminating the
federal income tax deduction for corporations,

3. Accomplish items 1 and 2 without a tax increase, and
4. Publish tﬁe effective corporate income tax rate.

Mr. Chairman, we, including business and developers, look forward to
working with you and members of the Senate Finance and Taxation
Committee, Representative Carlson Governor Hoeven, Tax
Commissioner Clayburg, to come up with a workable solution to this
issue that accomplishes items 1-3 abhove.
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TESTIMONY
LEE PETERSON, COMMISSIONER OF THE DEPT OF COMMERCE
SENATE FINANCE & TAXATION COMMITTEE
MARCH 10, 2003 - 10:30 A.M.
HoUuSE BILL 1471

Good morning, Chairman Urlacher, and members of the committee. [ am Lee Peterson,
Commissioner of the North Dakota Department of Commerce.

It is a pleasure to appear before you today and visit about our current corporate income tax rate
and the difficulty of explaining it to site selectors and businesses looking at North Dakota as a

place to expand.

In real and measurable economic development, we must work in 3 important areas:

[. Start-ups and entrepreneurs
a. Bushel 42 in Crosby
2. Expand our existing industry
a. Baker Boy in Dickinson
b. Cloverdale in Minot and Mandan
¢. Imation in Wahpeton
- 3. Recruit new industry to North Dakota
b a. Infinity Windows by Marvin
b. Direct Response in Beulah
c. Northwest Alfalfa in Tioga
d. Specialty Exports in Hatton

Recruiting new industry is where the problem lies with the perception of our Corporate Income
Tax. North Dakota is often misrepresented with a stated corporate income tax rate of 10.5%,
plus Waler’s Edge, etc. It is not very often that a footnote is included explaining the federal tax
deduction and the fact that it drops the effective rate down to about 6.8%. Even if the footnote is
included, it is so complicated that it becomes hard to explain. A prime example of our daily
struggle with this issue is evidenced by our Department’s own marketing materials. The only
selling point we can use is the fact that our tax rates have not risen in 20 years. We can only talk
about the specifics of the federal deduction and its impact when we have a captive audience and

the opportunity to explain it face-to-face. .

When we do have the chance to explain it, this is what we have to work with: North Dakota
corporate income tax rates have remained unchanged since 1983. The state has a graduated scale
of corporate income tax rates. Most corporations use the top rate, which is 10.5% for taxable
income over $50,000. However, North Dakota is one of only five states to allow a corporation to
deduct the entire amount of its federal income tax liability before calculating its state tax

liability.
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Thus, the “effective rate” is actually around 6.83%, assuming a 25 percent effective federal tax
rate. In addition, new corporations that qualify as primary sector businesses may pay $0 in
corporate income taxes for the first five years of their existence in North Dakota, if they apply
for and are granted the exemption through the State Board of Equalization. Significant
expansions beyond the initial location of a primary sector business may apply for additional five-
year corporate income tax exemptions.

Site selectors are people that locate companies for a living. They spend every day finding the
best location for the companies they work for. Most first-phase site eliminations include a
matrix of factors, including state tax rates. When these site selectors see our misrepresented rate
of 10.5%, which makes North Dakota one of the highest tax states in the country, they often are
not interested or willing to work through the nearly impossible process of explaining the federal
deduction to their clients. It is much easier to just recommend another state which shows a lower

rate,

How many times this element has ‘scared away’ a prospect is impossible to determine. We have
no idea how many companies and/or their site selectors visit our Web site or look at our
marketing materials, and then choose not to follow-up with us based on their perception that our
corporate income tax rate is too high. But, we do know that negative perception is out there, and
we need to do all that we possibly can to change it. We also know that our nearby competitors
(WY, MN, and SD) use our 10.5% corporate income tax rate against us. South Dakota gets a lot
of mileage out of their “no taxes” slogan, claiming no corporate or personal state income tax. Of
course, we all know that their state has to make up that lost money somewhere else, but it is a
N marketable tool that gi~es them a significant edge in this region.

Let me close by stressing that North Dakota does have a favorable tax climate; it is just that the
structure is often misrepresented. What we need to do is simplify and be able to explain our
corporate income tax rate. Instead of being a source of confusion and misconception, we need to
be able to use it to our advantage and make it part of our tool kit for improving North Dakota’s
economy. What we are asking is to make our corporate income tax easily explainable so we can
do a better job of marketing North Dakota as the best place to do business.

Thank you, Mr. Chairman. That concludes my testimony. 1 would be happy to answer any
questions you may have,
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Greater North Dakota Assoclation
STATEMENT BY DALE O. ANDERSON, PRESIDENT, GNDA, REGARDING
ENGROSSED HB 1471, THE NORTH DAKOTA SENATE FINANCE AND
TAXATION SUB-COMMITTEE, MARCH 11, 2003.

Chairman Wardner and members of the Senate Finance and Taxation
Sub-committee. | am Dale 0. Anderson, President, GNDA, North Dakocta
State Chamber of Commerce. Thank you for this opportunity to provide
testimony in opposition to Engrossed HB 1471,

For nearly elghty years the Greater North Dakota Association is the
voice for business and principal advocate for positive change for North
Dakota. The organization’s membership is an economic and
geographic cross section of North Dakota’s private sector, including
statewide associations and local chambers of commerce,
development organizations and convention and visitors associations
and public sector organizations. GNDA is governed by a Board of
Directors elected by our membership. The GNDA Board Chairman Is
Dr. Jay Leitch, Dean, College of Business Administration, NDSU, Fargo.

There are two components to GNDA’s mission which are general
business climate issues and economic development or new wealth
creation. There are three strategies for economic development to
occur which are: (1) entrepreneurship or new husiness startups within
North Dakota, (2) business expansion from within North Dakota and (3)
business attraction from outside North Dakota into North Dakota.

Two years ago, GNDA coordinated an effort to huild a more successful
economy in North Dakota - the New Economy Initiative. This Initiative
has been successful to help mobilize North Dakotans create new
Ideas, new mindsets, new growth, and to leverage technology
opportunities to shape a more competitive state econemy. In today’s
economy, information and Ideas are the essentlal ingredients for
generating wealth. Labor is needed, not so much for its muscle, but for

its mind power.
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Oa March 5, 2003 GNDA provided testimony In opposition to engrossed
HB 1471. One item In that testimony dealt with water’s-edge election
that multi-national corporations operating in North Dakota can elect to
utilize. The purpose of our testimony today is to focus more
specifically on the water’s-edge election and to strongly recommend
that engrossed HB 1471 be amended to maintain the water's’ edge
election in current North Dakota corporate income tax policy. The
following discussion Is made avallable by Mr. Joseph Crosby, Council
on State Taxation (COST) Washington, D.C. A copy of Mr. Crosbhy’s
letter to Governor Hoeven was attached to my testimony on March 5.

Corporate Income Tax Policy: Water’s-Edge Election

« The water’s-edge election allows corporations engaged in business
worldwide to apportion income to a state based on either its profits
worldwide or its profits in the United States (“up to the water’s
edge”). Generally, once made, an election applies to future tax
years abhsent agreement by the state to allow for a new election.

« Without a water's-edge election, the income of multinational
corporations is subject to multiple taxation. According to Prof.
Walter Hellerstein, the potential for muitiple taxation results from
“markedly different wage rates and property costs, varying rates of
profitablility, [and] dissimilar products and markets” between the

U.S. and other countries.

» Companies that currently elect to file water's-edge presumably do
s0 because doing otherwise would subject their Income to multiple
taxation. Those companies, who by definition engage In business
worldwide, would have an incentive to locate facilities and
personnel outside North Dakota if the water's-edge election is

repealed.

« All sixteen states that require corporations to file a unitary
combined tax return provide for a water's-edge election. By

l
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eliminating this exemption, North Dakota would send a message
that it Is not interested In business investment from multinational

corporations.

e The Issue of worldwide combined reporting was thoroughly
Investigated In the early 1980s by President Ronald Reagan through
the Worldwide Unitary Taxatlon Working Group. The Working Group
inciuded representatives of the federal government, the states
(both the legislative and executive branches), and business. That
group agreed that a water's-edge election be provided for both U.S.

and forelgn based companies.

« Repeal of the water's-edge election may result in unnecessary
federal Intervention In state taxation. In the words of Secretary
Regan, “the use of the worldwide unitary method may interfere with
the foreign commerce of the United States, so this becomes a
matter of vital federal interest.” In 1985, the U.S. Treasury
introduced legislation that would prohibit worldwide unitary
combined reporting but did not push the bill once the states began
enacting water's edge elections. If that trend were reversed,
foreign-based corporations and their national representatives would

likely seek relief from Congress.

Thank you Chairman Wardner and members of the Senate Finance and
Taxation Sub-committee for this opportunity to discuss the business
community’s position on engrossed HB 1471 with regard to the
water's-edge election. We urge a do not pass recommendation on
engrossed HB 1471. | welcome your questions.
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BACKGROUND INFORMATION ON
NORTH DAKOTA'S WATER'S EDGE FILING METHOD
FOR CORPORATE INCOME TAX PURPOSES
{N.D.C.C. Chp. 67-38.4)

HISTORICAL INFORMATION:

e 19656 - North Dakota adopted the Uniform Division of Income Tax
Purposes Act (UDITPA).

» Under this Act, North Dakota adopted Worldwide Combined
Reporting. for unitary groups of corporations.

> A unitary group of corporations’ property, payroll, and sales
within North Dakota are compared to its worldwide property,
payroll, and sales to determine what portion of their income is

taxable to North Dakota.

= Unitary Business

e Unity of Operation {contributions to or receipt of
benefits from functional integration or economies
of scale)

e Unity of Ownership (common control by a single
corporation) '

s Unity of Use (contributions to ¢ recelpt of benefits
trom centralized management and policy formation)

» Example: Corporation A owns 100% of Corporations B
and C. Corperation A mines copper in Staw X.
Corporation A ships the copper to Corporation B in State
Y, where B manufactures copper pipe. Corp B ships pipe
to Corp. C's warehouse in State Z. Corp C ships the pipe
to its retall hardware stores located throughout the United

States.

* Inresponse to a U.S. Supreme Court case, (Container Corp of America v..
Franchise Tax Board, 463 U.S. 169 (1983)(worldwide combined
reporting does not impose an undue burden on foreign commerce)),
President Reagan established the Worldwide Unitary Taxation Working
Group, which concluded that water’'s edge unitary apportionment should
be applied to all corporations, forelgn and domestic.'

' The worldwide combined reporting method was again upheld as not burdening forelgn
commerce in 1894 by the U.S. Suprame Court in Bar¢lays Bank v. Franchise Tax Board, 114
S.Ct. 2268 (1994). This case Involvad a forelgn parent corporation with domestic subsidiaries.
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Under pressure from the Reagan administration’s working group and from
two bills introduced in Congress (S. 1974 and H.R, 3980) the States
bagan to enact water's edqe legislation,

Noith Dakota’s Water's Edge Election {1987) (Effective for tax year 1989)

Allows exclusion of most corporate income sourced outside the United
States.

Significant differences from Worldwide Combined Reporting (Ses
attached) .

> 70% of Income from 80/20 Corporation’s Excluded: An 80/20
corporation is an affillated domaestic corporation for which more
than 80% or more of the corporation’s property and payroll is
assigned outside of the United States.

Income from Controlled Foreign Corporation (CFC) Excluded: A
CFC is an affiliated corporation, incorporated outside the United
States.

70% of Dividends from CFC’s are excluded.

Required to file a domaestic disclosure spreadsheet.

Five year election

Not allowed a federal tax deduction ~ this was the “trade-off”
for allowing companies to switch to a water’s edge election

v
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Comparison to Other States
> b States Require Worldwide Combined Reports for Unitary
Groups of Corporations.
» Alaska, Californla, Idaho, Montana, and North Dakota

» 23 Stétes tiave Some Method of Domestic Combination,
including the § States listed above. :

» 23 States Do Not Allow Combination (Separete entity filing)
» 4 States do not have a corporate income tax

Number of North Dakota Water's Edge Fllers'

1989 - 30 1996 - 142
1990 - 44 1997 - 175
1981 - &0 1998 - 199
1992 - 67 1989 - 210
1993 ~ 67 2000 - 216
1994 ~ 98 2001 -~ 233
1996 - 121
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ISSUES TO CONSIDER

» Perception Concerns: if the federal tax deduction is repealed and the
water's edge election Is not repealed , the current corporate tax brackets
with the10.6% rate will have to be added to the water’'s edge provisions

to maintain revenue neutrality.

+ Continuing increase in the number of water’s edge fllers wiil further .
reduce corporate tax coliections.

* According to tax analysts, our global economy is resulting in decreasing
corporate tax revenues for those States that have domestic combination
and separate entity filing, These states are unable to reach all the
income that contributes to operations and profitability of the whole

enterprise.

» Federal government is looking at certain concepts from worldwide
combined reporting to minimize the impact from the use of foreign tax

havens.

o |f Current Water's Edge Filers Are Grandfathered Into The Repeal:

> Of the 215 water’s edge returns filed in tax year 2000, the

elections have or will expire as follows

= 2000~ 10
» 2001 -~19
= 2002 -33
» 2003 - 47
= 2004 -76
» 2005 -15
« 2006 - 15

> We are unable to determine how many corporations may have
elected water’'s edge for the first time in 2001 or 2002

Preparaed by the Office of Staie

Tax Commissionar for Senate Finance
and Taxation Subcommittes on
Engrossed House Bill 1471

Mnarch 11, 2003
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WORLDWIDE - WATER'S EDGE COMPARISON
All Companles Are Profitable

WORLEVIDE COMEINE TN ND Factors
Tolal Federal Taxable Income $40,000,000 Property Factor
Plus CFC Total Net Incorne $37,000,000 ND Propearty $6,000,000  0.037879
Less: CFC dividends paid to (3) Everywhere Proparty $132,000,000
Parent Corp -$10,000,000 ND Payroll $250,000  0.050000
Total Worldwide Income . $67,000,000 (3) Everywhere Payroll $5,000,000
Less: Federal Tax Deduction ND Sales $6,000,000  0.023810
al 34% -$13,600,000, (3) Everywhere Sales $210,000,000
Total Apportionable Income ~ $53,400,000 Sum of Faclors 0.111688
ND Apporilonment Factor 0.037230 ND Apportionment Factor 0.037230
ND Taxable Income $1,088,082 * (3) Includes Parent Corp. & all Subsidiaries.
NSRS e AR I N s s 207 064
AT ERSEOGEECED ND Factors
Total Federa) Taxable Income $40,000,000 Property Factor
Less: ND Property $5,000,000  0.062500
Subsidlary C ("80/20") -$5,000,000 {4) Everywhere Property $80,000,000
CFC dividends paid to ND Payrolt $250,000 0.083333
Parent Corp -$10,000,000 {4) Everywhere Payroll $3,000,000
Plus: ND Sales $5,000,000  0.041667
30% of Subsidiary C Net (4) Everywhere Sales $120,000,000
Book Income $900,000 Sum of Factors 0.187500
30% of CFC dividends paid to ND Apportionment Factor 0.062500
Parent Corp $3,000,000 (4) Includes Parent Corp & Subsidlaries A & B,
$28,800,000
ND Apportionment Factor 0.062500
ND Taxable Income $1,808,250
- R BT TW E X% 52 i ihtn g, vnrint 1o S BE RS
ASSUMPTIONS:
Property Payroll Sales
Federal Income Tax Return Everywhere Everywhere Everywhere
Parent Corporation $25,000,000 $60,000,000 $2,000,000 $100,000,000
Subsidlary A $5,000,000 $10,000,000 $500,000 $10,000,000
Subsidiary B ' $56,000,000 : $10,000,000  $500,000 $10,000,000
{1) Subsidiary C $5,000,000 $10,000,000 $500,000 . $10,000,000
Total Fed, Taxable Income $40,000,000 $80,000,000 $3,500,000 $130,000,000
Note: Subsldtary C had net book Income of $3,000,000
(2)  CFCs (owned 100% by Parent Corporation) - Net Income
Subsidiary D $30,000,000 | $40,000,000 $1,000,000 $70,000,000
Subsidlary E $7,000,000 $2,000,000  $500,000 $10,000,000
Total Net Income $37,000,000 $42,000,000 $1,500,000 $80,000,000
Subsidlary D pays $10,000,000 in dividends to Parent Corporation
ND Property ND Payroll ND Sales
North Dakota Business of Subsidiary A $5,000,000  $250,000 §5,000,000

(1) Subsidiary C Is an *80/20" corporation. It '+ Incorporated In the United States, but has 20% or less of Its
property and payroll assigned to locatior:: iit the United States. Itis Included in the consolidated federal

Income tax retum,
(2) A CFC Is a "controlled forelign comoration™. It Is Incorporated outside »f the United States and s not

includeod in the consolidated federal income tax retum,
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WORLDWIDE - WATER'S EDGE COMPARISON oL
Some Forelgn Operations Are Not Profitable

MWORTOWMDE COMBNATTININ ND Factors
Total Federal Taxable Income $40,000,000 Proparty Factor
Plus CFC Total Ne! Income $23,000,000 ND Proparty $6,000,000 0.037879
Less: CFC dividends pald to (3) Everywheare Property $132,000,000
Parent Corp , -$10,000,000 ND Payroll $250,000  0.050000
Total Worldwide Income $63,000,000 (3) Everywhere Payroll | $5,000,000
Less: Federal Tax Deduction ND Sales $5,000,000  0.023810
at 34% -$13,600,000 (3) Everywhere Sales $210,000,000 _
Tolal Apportionable incume $£39,400,000 Sum of Faclors U.111680
ND Apportionment Factor 0.,037230 ND Apportionment Factor 0.037230
ND Taxable Incor.e $1,466,862 (3) Includes Parent Corp. & all Subsidlaries,
A A RN P FEVIRIT . ‘
: *ﬁﬁ%ﬁl’ﬁﬁm&' ND Factors
Total Federal Taxable Income $40,000,000 Property Factor
Less; NOD Property $5,000,000 0.062500
Substdiary C {"80/20") -$5,000,000 {4) Everywhere Property $80,000,000 ,
CFC dividends pald to ND Payroll $250,000 0.083333
Parent Corp : -$10,000,000 (4) Everywhere Payroll $3,000,000
Plus: ' ND Sales $5,000,000  0.041667
30% of Subsidlary C Net {(4) Everywhere Sales $120,000,000
Book Income $800,000 Sum of Factors 0.187500
30% of CFC dividends paid to ND Apportionment Factor 0.062500
Parent Corp - $3,000,000 {4) Includes Parent Corp & Subsidiaries A & 8.
. $28,800,000 )
ND Apportionment Factor 0.062500

ND Taxable fncome h $1,806,250
"p:m) Py s f
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ASSUMPTIONS:

Property Payroll Sales
Fedaral Income Tax Return Everywhere Everywhere Everywhere
Parent Corporation $25,000,000 $60,000,000 $2,000,000 $100,000,000
Subsidlary A $5,000,000 $10,000,000  $500,000 $10,000,000
Subsidiary 8 $5,000,000 $10,L00,000  $500,000 $10,000,000
(1) Subsidiary C $5,000,000 $10,000,000 _ $500,000 $10,000,000
Total Fed, Taxabla Income $40,000,000 $90,000,000 $3,500,000 $130,000,000
Note: Subsidiary C had net book Income of $3,000,000
{(2)  CFCs (owned §00% by Parent Corporation) - Net Income
Subsldlary D $30,000,000 $40,000,000 $1,000,000 $70,000,000
Subsldiary E -$7,000,000 $2,000,000  $500,000 $10,000,000
Total Net Income $23,000,000 $42,000,000 $1,500,000 $80,000,000
Subsidiary D pays $10,000,000 in dividends to Parent Corporation '
: ND Property  ND Payroll ND Sales
North Dakota Businass of Subsidiary A $5,000,000 $250,000 $5,000,000

(1) Subsidiary C Is an "80/20" corporation, It Is Incorporated In the Unlted States, but has 20% or less of its
property and payroll assigned to locations In the United States. It Is included In the consolidated federal

incame {ax retum,
(2) A CFC is a “controlled foreign corporation®, It Is Incomporated outside of the United States and Is nnt

Included In the consolidated federal Income tax return,
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Taxati Lt
created dlp&%leg?mo%%%?(g‘ the aged. In 1979 sules

tax exemptions were created for sales to hospitals,
sales of ostomy devices and supplies, and the
exemption for devices Lo nid the handicapped was
expanded, In 1981 sales of water and sales of used
mobile homes were exempted (rom the sales tax, In
1983 sales tax exemptions were added for sules of air
corrier transportation property subject to ad valorem
taxation, rental of hotel or motel room or tourist court
accommodations for periods of 30 or more consecutive
days, and sales of aircraft subject to a special aircraft
excise tax. In 1985 no new sales tax exemptions were
created and the exemption was removed for sales of
candy, chewing gum, carbonated beverages, powdered
drink mixes, and soft drinks containing less than 70
percent {ruit juice.

- Testimony

The committee received testimony relating to sales
tax exemptions on sales of goods for agricultural uses.
A recently enacted Minnesota law reduced the
Minnesota sales tax rate from six percent to iwo
percent on sales of new farm machinery and removed
the six percent sales tax on sales of farm machinery
repair parts. The committee was urged to recommend
that similar exemptions be enacted in North Dakota.
The committee was urged tu leave existing
agricultural sales tax exemptions in place if no
recommendation would be made to increase these
exemptions.

The committee examined the rationale for each
sales tax exemption and determined that the
following exemptions are not likely to be removed:
sales 10 federal, state, and local governments; sales
to hospitals and nursing homes; sales of meals to shut-
ins; sales to voluntary health associations; sales in
interstate commerce; mobile home rentals; casual
sales; sales for processing or resale; and sales to
Indians. The revenue loss from these exemptions was
not calculated. Fiscal estimates were obtained on
revenue losses attributable to all other sales tax
exemptions, Lost sales tax revenue for sales of exempt
products was estimated to be from $99,405,5600 to
$112,484,100 annually. Lost sales tax revenue from
sales of exempt services was estimated to be from
$25,760,000 to $38,000,000 annually. Lost sales tax
revenue from miscellaneous exemptions was
estimated at $1,665,000 to $1,9565,000 annually.
Combining these fiscal estimates indicates a total
annual sales tax revenue loss to the state of from
$126,810,500 to $153,039,100. Because estimated
annual sales tax revenues during the current
biennium are approximately $150 to $160 million,
and annual revenue loss estimates from the
exemptions examined may exceed $160 million
annually, it appears that the volume of sales exempt
from the sales tax is approximately equal to the
volume of sales subject to the sales tax.

The committee examined sales tax rates and
exemptions in surrounding states and provinces, It
appears that North Dakota allows more sales tax
exemptions than do surrounding states and provinces
but substantial similarity of major exemptions exists
exceptl in Montana, where no sales tax is imposed, and
South Dakota, which has a very broad based sales tax.

—

183

North Dakota and South Dakota general sales tax
rates are fuur percent, Minnesota and Manitoba rates
are six percent, and the rate in Saskatchewan is five
pereent,

The committee was requested to review a perceived
inequity which arises in apolication of the sales tax
exemption for educational, religious, or charitable
activities and purchases by these exempt
organizations. It appears that inequity exists when
exempt organizutions engage in regular competition
with private enterprise and have the competitive
advantage of a sales tax exemption. It appears that
some exempt organizations engage in centinuing
fundraising sales campoigns, which compete with
private business and go beyond the perceived intent
of the exemption for educational, religious, or
charitable activities.

Recommendation

The committee recommends Senate Bill No. 2077
to provide that the exemption otherwise available for
educational, religious, or charitable activities does not
apply to consistent retail sales that are in direct
competition with retailers. The exemption would
remain for casual sales, such as infrequent
fundraising activities and similar functions. In
addition, the sales tax exemption for purchases by
hospitals and similar institutions is limited to
purchases made for the use or benefit of a patient or
occupant of the facility.

Committee members commented that proposals for
further exemptions from sales taxes should be strictly
scrutinized. Existing sales tax exemptions were found
to be adequately justified.

UNITARY TAXATION
Background
Unitary taxation is formula apportionment or
income of related corporations for corporate income
tax purposes. The goa) of formula apportionment is
to determine how much corporate income is properly
taxable within the state for corporations operating

across state borders. Due to the complexity of"

interrelationshins that may exist between related
corporations, the diiculty of establishing the situs
of taxable income f corporations and affiliates
operating across stuic boundaries, the various
methods used by states to apportion corporate income
for income tax purposes, and the resulting
dissatisfaction of states and corporate taxpayers, the
corporate income tax imposed by state governments
has been problematic since the earliest days of
imposition of corporate income taxes by states.

In North Dakota the state corporate income tax was
first imposed in 1919, From the beginning of
imposition of corporale income tuxes, the state has
used apportionment to determine the proportion of
corporate income attributable to North Dakota for tax
purposes. Legal challenges to North Dakota's
apportionment approach have occurred from the early
1920s to the present.

North Dakota'’s experience with challenges to its
method of apportioning corporate income is not
unique. All states imposing corporate income Laxes
had similar challenges. The states imposing corporate

detivered to Madern Informatfon Systems for microfiiming and
@ reproductions of records detive e f o e In b tute

e to the quality of the

Operator'’d Signature

20 Mo égg 2

i

e

iy



hd

o

income taxes used similar but different methods of
.apportioning corporate income, The diversity of state
income apportionmant approaches made it likely that
either more or less than 100 percent of corporate
income was taxable by states and provided incentives
fy ~jous means of Jegal tax avoidance. This proved
( in unacceptable situation to both states and
cos .orate taxpayers, In an attempt to address the
problem of diverse approaches, the National
Conference of Commissioners on Uniforin State Laws
proposed the Uniform Division of Income Tax Act in
1967 and the Act was enacted in North Dakota in
1966, The Uniform Division of Income Tax Act is
codified as North Dakota Century Code Chapter
67-38.1 and has been amended once since 1965, Under
this Act affiliated corporations' property, payroll, and
sales within North Dakota are compared to their
property, payroll, and sales worldwide to determine
what portion of their income is taxable in North
Dakota, Although the Act does not specify worldwide
unitary apportionment is to be used, that method has
been employed in North Dakota since 1973 under an
administrative interpretation by the Tax
Commissioner,

As of 1984, 456 states imposed corporate income
taxes end all of those states utilized formula
apportionment to divide taxable income of a single
corporation operating across state boundaries,
Twenty-three of the corporate income tax states used
the apportionment mathod for allocating income of
multicompany corporations operating across state
lines through subsidiaries. Eleven of these 23 states
armlied their apportionment formula to the combined

e and business activities of related United

s corporations forming a unitary business. The
remaining 12 of these 23 states, including North
Dakota, utilized worldwide unitary taxation, which
included foreign activities that are part of a unitary
business. ,

It was the worldwide unitary method of
apportioning corporate income which drew the wrath
of domestic and foreign-based multinational
corporations and foreign governments. A significant
corporate income tax case decided by the United
Stetes Supreme Court, Container Corporation of
America v. Franchise Tax Board, 463 U.S. 159 (1983),
held that the worldwide unitary combination method
was constitutionally permissible. After this decision
muitinational corporations and foreign governments
assailed the President with requests that the federal
government support legirlation to limit or prohibit
state use of worldwide unitary taxation. The
administration responded by establishing in July
1983 a Cabinet Counsel on Economic Affairs Working
Group to identify federal and state interests in the
worldwide unitary method of taxation. In September
1983 the President established the Worldwide
Unitary Taxation Working Group, chaired by
Treasury Secretary Donald T. Regan. The group was
composed of federal and state government

o sentatives and business leaders and the group

-nable to agree fully on all areas of discussion.

‘e {inal report of that group was issued in August
1984, The wor..ing group agreed on three principles:
1. Water’s edge unitary combination apportionment
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should be applied to both United States and
foreign-based companies.

2. Increasod federal administrative assistance and
cooperation with the states should be provided to
promote full taxpayer disclosure and
accountability.

3. Competitive balance should be established under
gtate tax policies for United States
multinationals, foreign multinationals, and
purely domestic businesses.

Only these broad principles were agreed upon by
the working group and remaining issues were left for
resolution at the state level,

With pressure from the administration and from
two bills introduced in Congress (S. 1974 and H.R.
3980), nine of the 12 states that had used worldwide
unitary apportionment in 1984 have receded to
water's edge unitary apportionment as of November
1986. The most recent and most notable of these nine
states is California, which was a primary concern of
foreign governments due to the level of corporate
activity in that state. North Dakota is one of the three
remaining states, with Alaska and Montana, which
atill use worldwide unitary apportionment for
corporate income tax purposes.

During the 1986 legislative session, Senate Bill
No. 2343 was conrisidered by the North Dakota Legis-
lative Assembly. This bill would have changed North
Dakota law to provide for water’s edge unitary
taxation. The bill passed in the Senate and was
substantially amended before failing to pass in the
House of Representatives.

Although the majority of states that had used
worldwide unitary apportionment in 1984 have now
gone to water’s edge unitary apportionment, several
areas of difference exist among the laws of these
states. Probably the most significant areas of
difference and concern are definition of what
constitutes a unitary group, treatment of dividends
received from foreign corporations, and treatment of
income from domestic corporations that have 80
percent or more of their property, payroll, and sales
in foreign countries (called 80/20 corporations).

Testimony

The Tax Commissioner told the committee that,
although North Dakota's use of worldwide
apportionment is by administrative decision, he
would not administratively revert to a water's edge
approach. He said the matter is too significant for
administrative resolution and should be decided by
the Legislative Assembly. The committee considered
bill drafts patterned after recent unitary legislation
in Oregon, Colorado, and Idaho, as well as 1985
Senate Bill No. 2348, as amended by the House of
Representatives. The consensus of husiness
representatives was that the bill patterned after the
Colorado approach was most favored, the bill
patterned after the ldaho aspproach was also
acceptable, but the bill drafts patterned after the
Oregon approach and 1985 Senate Bill No. 2343 were
unacceptable and would not meet minimum
stanr’:sds in pending federal legislation. The primary
concerns of business representiatives were with
treatment of 80/20 corporations and foreign
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corporations. Business representatives recommended
that 80/20 corporations and foreign source dividends
should be taxed equally because these businesses
compete on the same basis without regard to choice
of the place of incorporation.

Under the worldwide unitary combination approach
presently used in North Dakota, income of all
companies with greater than 60 percent ownership
by common corporate interests, 80/20 corporation
income, and foreign dividend income are included in
the unitary group. Under 1986 Senate Bill No, 2343

as introduced income of all domestic corporations with,

greater than 50 percent ownership by common
corporate or noncorporate interests, 80/20 corporation
income, and foreign dividend income are included in
the unitary group. Under 1985 Senate Bill No, 2343
as amended by the House of Representatives income
of all domestic corporations with greater than 50
percent common corporate or noncorporate ownership
is included in the unitary group, 80/20 corporation
income is excluded, and foreign dividend income is
excluded if the foreign corporation is 80 percent or
more owned by members of the unitary group.

Under the Colorado approach a line of business
determination defines the unitary group, 80/20
corporation income is excluded, and foreign dividends
are excluded if the foreign effective tax rate is 46
percent or greater, Under the Oregon approach, line
of business corporations are included in the unitary
group if they have been included in a federal
consolidated return, 80/20 corporations are included
in the group if they are 80 percent or more owned by
interests within the group, and foreign dividends are
86 percent excluded. Under the Idaho approach,
corporations eligible for inclusion in a federal
consolidated return are included in the unitary group
and income from 80/20 corporations and foreign
dividends is 856 percent excluded.

is that the bill draft provides for mandatory unitary
filing on a water's edge basis while the Idaho
legislation provides the option for taxpayers to file on
a worldwide combination basis.

The principal  provisions of the bill are that
corporations included in the water's edge unitary
group are any corporations more than 50 percent of
the voting stock of which are owned directly or
indirectly by another corporate member of the water's
edge combined group. Any corporation subject to the
income tax must apportion its income under the bill.
Included in apportionment is income from any of the
following entities: any affiliated corporation eligible
for inclusion in a federal consolidated return which
has more than 20 percent of its payroll and property
assigned to locations inside the 50 states and District
of Columbia; domestic international sales

corporations; foreign sales corporations; export trade "

corporations; foreign corporations disposing of a
United States real property interest; tax haven
corporations; and a foreign corporation with more
than 20 percent of its payroll and property assignable
to locations within the United States. Dividends
received from foreign corporations and income from
80/20 corporations are subject to apportionment but
86 percent of income from both sources is excluded.
The bil] is effective for taxable years beginning after
December 31, 1988, except that the bill may become
effective earlier if federal legislation is enacted

- requiring corporations to file with the Internal

Because a significant revenue loss to the state was

anticipated from reverting from worldwide to water’s
edge unitary combination, the committee requested
calculation of the fiscal impact of all bill draft
approaches under consideration. Representatives of
the Tax Commissioner estimated fiscal logses of $3.9
million to $6.2 million under the approach in 1985
Senate Bill No. 2343 as introduced; $14.9 million to

$18.1 million under 1986 Senate Bill No. 2343 as

amended by the House of Representatives; $12.6
million to $16.7 million under the Colorado approach;
$9.4 million to $11 million under the Oregon
approach; and $13.4 million to $14.9 million under
the Idaho approach, All of these fiscal calculations
were done under the assumption that the approach
in question would be in place for the entire 1987-89
biennium and the estimates are based on comparison
to current worldwide unitary taxation based on
revenue projections for the 1985.87 biennium.
Business representatives disputed the fiscal estimates
as being too high in terms of revenue lost.

‘ Recommendation
The committee recommends House Bill No. 1064,
which is patterned after legislation recently enacted
in Idaho. The most substantial difference hetween the

bill recommended and the legislation enacted in Tdaho -
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Revenue Service a domestic disclosure spreadsheet
providing full disclosure as to income reported to each
state, the state tax liability, the method used for
apportioning or allocating income to the states, and
any other information as may be necessary to
determine properly the amount of taxes due to each
state and to identify the water's edge corporate group
and providing that this information be made
available to the states. Because of the contingent
effective date clause and the fact that the bill may
not become effective until taxable year 1989, this bill
may have little or no fiscal effect during the 1987.89
biennium. If the first year for which the bill is
effective is the 1989 taxable year, no tax liability
would accrue for corporations filing under the bill
until January 1, 1990, which is beyond the 1987.89
biennium. For this reason, only minimal fiscal effect
may occur during the 1987-89 biennium which would
be attributable to reduced estimated corporate income
tax payments.

Among the significant considerations of the
committee in recommending the bill is the equal
treatment of 80/20 corporations and income received
in foreign dividends. The decision of whether to
incorporate in a foreign country or in the United
States is often based on factors other than taxation,
80/20 corporations are in direct competition with
foreign corporations, and the bill taxes such entities
on an equal basis.

The bill appears Lo comply with minimum
requirements contained in pending federal
legislation.

The bill containg a statement of intent to the effect
that any revenue loss Lo the state from the bill should
be offset by appropriate adjustments Lo corporate
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income tax rates or deductions. The committee was

unable to propose appropriate changes because of a

lack of information on corporate income tax revenue

for future bienniums under new federal tax law.
‘ /!.‘.Lecessary information should be available during the
"7 legislative session,

ENERGY TAXATION
Background

North Dakota imposes four separate direct taxes
upon the mining or conversion of energy sources, Oil
and gas are taxed under the oil and gas gross
production tax enacted in 1953, Ofl is also taxed by
the oil extraction tax created by an initiated measure
approved in 1980, The coal severance tax and the coal
conversion facilities privilege tax, both enacted in
19785, are the two taxes imposed on the coal industry.

Present tax rates are five percent for the oil and gas
gross production tax and 6.6 percent for the oil
extraction tax, The coal severance tax rate is tied to
increases in the wholesale price index and is presently
at a rate of $1.04 per ton, For electrical generating
plants the present coal conversion tax rate is one-half
of one mill per kilowatt hour of electricity produced
for the purpose of sale. For coal gasification plants
constructed prior to July 1, 1985, the coal conversion
tax is either 2.6 percent of gross receipts or 15 cents
per 1,000 cubic feet of synthetic natural gas,
whichever is greater, For coal gasification plants
" constructed after July 1, 1986, the rate of tax is either
2.6 percent of gross receipts or 10 cents per 1,000 feet

of synthetic natural gas, whichever is greater, These
" ~ergy sources or conversion facilities are not subject

sales taxes or property taxes.
fhe incidence of the energy boom of the 19705 and
" early 1980s heightened interest in severance taxes

as a source of general fund revenue for the state, The -

creation of coal severance and conversion taxes in
1975 and the oil extraction tax in 1980 increased state
reliance on revenue from taxation of energy sources.
Dependence of the state general fund on revenue from
these tax sources is evidenced by the fact that

estimates for the 1985-87 biennium called for almost -

one-fourth of all state general fund revenue to come
from oil and gas gross production taxes, oi] extraction
taxes, coal severance taxes, and coal conversion taxes.

The recent worldwide glut of oil has resulted in
substantial decreases in the price of oil. Oil price
decraases have been felt in North Dakota in terms
of lost employment, lost exploration activity, lost state
and political subdivision revenue, and difficulties of
the state and political subdivisions to cope with the

rapidly changing energy industry. Falling prices for

sub-bituminous coal in neighboring states have
increased competitive pressure on the North Dakota
lignite industry, causing problems similar to those
experienced because of the difficulties of the oil
industry.

The chairman of the Legislative Council assigned
the committee the duty of studying taxes on oil and

18 and Jignite coal, including the correlution between

te taxes on mineral resources and the development
of those resources. In addition, the Legislative Council
contracted with the University of North Dakota
Bureau ol Business and Economic Research to

conduct an independent study of the effect of
severance taxes on North Dakota industries, and to

_ report its findings to the Taxation Committee,

Testimony

North Dakota Lignite Council representatives
proposed reducing the coal severance tax rate from
$1.04 to $.60 per ton, removing the escalator clause
in the coal severance tax rate formula, and adjusting
distribution of coal severance tax revenues, Several
arguments were advanced in favor of the reduced coal
severance tax rate. In 1986 North Dakota lignite
production will be approximately 2 million tons below
1986 production levels, reversing a steady increase
in production during the last decade. The principal
reason given for this decline in production was that
North Dakota lignite has become increasingly less
competitive in the market as prices of higher grade
coal from Montana and Wyoming have fallen. It was
estimated that 500 jobs in the coal industry have been
lost during the past year in North Dakota due to
production declines and efforts of the industry to
reduce costs. An additional 2,300 jobs indirectly
related to coal production were also estimated to have
been lost in North Dakota as a result of decreased coal
production. Lignite industry representatives
indicated that they are not relying solely on severance
tax relief to aid the industry in its competitive
struggle. Efforts are presently underway to reduce
reclamation costs, reduce mining costs by increasing
productivity, reduce federal coal royalties, reduce
state severance taxes, and restrict or impede the flow
of Canadian hydroelectricity into the North Dakota
market, Concern was expressed for future production
levels because of likely increases in competition from
Montana and Wyoming coal and great increases in
competition from Canadian hydroelectricity. It was

~ stated that the North Dakota lignite industry has

excess capacity and, if that excess capacity is to be
used, the cost of North Dakota lignite must be reduced
to compete in an increasingly competitive market.

Lignite industry representatives presented
information on comparative tax rates per ton for coal
mined in North Dakota, Wyoming, and Montana,
These comparisons show that the rate of tax per ton
of coal in North Dakota is less than that in Wyoming
and Montana, both of which impose property taxes
in addition to severance taxes, However, Wyoming
and Montana coal is a higher grade of coal than
lignite, and produces more energy per ton of coal.
Thus, North Dakota's coal severance tax is higher
than Montana’s or Wyoming’s, on the basis of energy
produced per ton of coal.

The committee toured the coal production area of
North Dakota and received substantial testimony
from representatives of political subdivigions in the
coal production area. Testimony from these
individuals was generally to the effect that political
subdivisions in the production area support the
reduction in coal severance taxes to assist the lignite
industry but oppose the reduction in impact funding
which was proposed by the Lignite Council. Extensive
testimony was received on tax levy and indebtedness
levels of subdivisions in the coal production area in
support of arguments that coal impact is still
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February 20, 2003

The Honorable Tom Seymour
Senator

Senate Finance and Taxation Committee

1104 14" Avenue SW
Minot, ND 58701

Dear Senator Seymout:

The Alliance of Automobile Manufacturers welcomes the opportunity to comment on House Bill 1471
which would reduce the corporate income tax rate to encourage investment in the State of North
Dakota. Our members oppose this legislation as currently written because it would eliminate the
water’s-edge election for corporations that conduct business both within North Dakota and outside the
State. The elimination of the water’s-edge election would create administrative and compliance
burdens for good corporate citizens and may utimately discourage the corporate growth that the

legislation intends to promote.

The Alliance of Automobile Manufacturers (Alliance) is a trade association of 10 car and light truck
manufacturers who account for more than 90 percent of U.S. vehicle sales. Member companies, which
include BMW Group, DaimlerChrysler, Ford Motor Company, General Motors, Mazda, Mitsubishi
Motors, Nissan, Porsche, Toyota and Volkswagen, employ more than 620,000 Americans at 250

facilities in 35 states.

North Dakota’s corporate taxpayers will be laboring unfairly under requirements that no longer exist in
other states. As currently written, House Bill 1471 would require corporations doing business in North
Dakota to calculate their worldwide income when filing corporate tax returns in the State. Requiring
multinational taxpayers to include non-U.S. corporations that are part of the unitary group in the
companies’ tax returns creates a compliance burden on our membership. During the early 1980’s,
twelve states did not allow a water’s-edge election. All twelve changed their laws shortly afterward to
provide for such an election, With the exception of North Dakota, none of those states have since

contemplated eliminating that election.

BMW Group ¢ Daimler Chrysler ¢ Ford Motor Company * General Motors
Mazda * Mitsubishi Motors ¢ Nissan ¢ Porsche ¢ Toyota ¢ Volkswagen
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’I:h.e Alliance strongly urges that the existing water’s-edge election be retained. As good corporate
citizens, the Alliance is concerned that, without a tax climate designed to encourage corporate growth,
North Dakota’s corporate taxpayers will be laboring unfeirly under burdens not borne by corporations

operating in other states,

We would most appreciate your support to amend HB 1471 so as to retain the existing water’s-edge

election,
Sincerely, /

K‘A—-—: P
Kris Kiser
Vice President of State Affairs
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~ Alternative Proposal — HB 1471
! Discussion Points
Goal of Legislation

» To remove the perception of high corporate income tax rates by repealing the
federal tax deduction and lowering the rates as much as is feasible

e To offer a tool (lowet corporate income tax rates) to economic developers

e To be as close to revenue-neutral to the state as possible, for this budget period
and the next

Components of the Proposal

e Repeal the corporate federal tax deduction effective tax year 2004 (This impacts
the second year of the 2003-05 biennium and beyond)
e Lower all rates and remove one bracket (from 6 brackets to 5), imposing a top
rate of 7%, effective for tax year 2004
o Retaining 5 brackets continues to aflow lower rates for small businesses
o A top rate of 7% compares favorably with other states
o These rates represent an overall tax decrease of approx. $2.3 million per
year
o Eliminate the net operating loss (NOL) carryback option effective tax year 2003
while continuing to allow the NOL carryforward provisions
a— o NOL carrybacks result in refunds. Eliminating the option results in less
refunds of tax and interest and time savings for audit staff
o Taxpayers will continue to be allowed the full offset of their ioss as they
? carry it forward and offset future income for up to 20 years
’ o The immediate savings of refund dollars, estimated at $1.8 million per
year, contributes to the closing the fiscal gap with the proposed 7% rate
o 24 states do not allow NOL carrybacks; most do allow carryforwards
e Repeal the Water’s Edge option effective for new elections in tax year 2003
[ o Taxpayers currently within a 5-year election will be allowed to use the
i method until their election expires
o If the method is not repealed, a 10.5% rate for water’s edge filers will
" continue to be in the law resulting in a continuation of the perception
problem of the state having high corporate income tax rates
o When originally debated, the water’s edge method was presented as an
: economic development tool. However, major users of the method are not
new companies locating in the state because of the filing method
o Potentially, there is greater economic development vatue to the lower 7%
corporate rate than a water’s edge filing method (developers and site
selectors are usually unfamiliar with the term “Water’s Edge Method”)
o Repeal of the method will safeguard the state from the potential abuse of
corporate offshore tax havens
Other states, and the IRS, are considering similar action
o When grandfathered in, the repeal contributes $300,000 to closing the
N fiscal gap and allowing a 7% top rate
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Alternative Proposal - HB 1471

& Fiscal Analysis

2003-06 2005-07
Blennium Blennium

Effective Tax Year 2004

Repeal Corp Federal Tax Deduction

Reduce to five brackets (eliminate top bracket)

Top Rate of 7.0% on $30,000 of taxable income

Estimated Fiscal Impact (2,344,000) (4,688,000)

Effective Tax Year 2003

Eliminate NGL carryback provisions

(24 states do not allow NOL carrybacks)

(Must be allowed on Tax Year 02- FY 03/04)

Continue to allow carryforwards like Feds

Estimated Fiscal Impact 1,800,000 3,660,000

Effective for New Elections Tax Year 2003

Eliminate new Water's Edge elections
Beginning with Tax Year 2003

F) Allow all taxpayers to finish current election

o’ (Needed to avoid a published 10.5% rate)
Estimated Fiscal Impact 300,000 800,000
Net Fiscal impact (244,000) (288,000)
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