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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO, HB 1478
House Industry, Business and Labor Committee
Q0 Conference Committee

Hearing Date 2/4/03

Tape Number Side A Side B Meter #
3 X 13.2-49.6

‘ , g \
. \ |
Committee Clerk Signatur A NMMI__~

Minutes: Chairman Keiserwe hearing on HB 1478,

‘f"‘ '} Rep. Kasper, District 46, introduced the bill and walked the committee through it. This deals

with financial institutions and privacy laws. The intent of this bill is to clear up ambiguities
within the law and add a few items of new information. We will continue the opt in financial
privacy protection but clarify that banks will not be impeded in their course of business. Part 3 is
the major part of the bill and pertains to those institutions operating within our state only, not
branches that might be located outside our state borders.

Marilyn Foss, general counsel for North Dakota Bankers Association, testified in support of
HB 1478 (See attachment #1)

Joel Gilbertson, representing Independent Community Banks of North Dakota, testified in
support of HB 1478, (See attachment #2)

Earl Jarolimek, Community First Bank, testified in support of HB 1478. (See attachment #3)
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Page 2

House Industry, Business and Labor Committee
Bill/Resolution Number HB 1478

Hearing Date 2/4/03

Greg Tschider, representing the North Dakota Credit Union Leagus, testified in support of HB
1478. (See attachment #4). He stated that his organization can live with the “joint marketing”
language. The private right of action is somewhat of a drawback.

As there was no one present who wished to testify in opposition to HB 1478, the hearing was
closed.

Chairman Keiser appointed Rep. Froseth to chair a subcommittee comprised of
Representatives Ruby, Dosch and Ekstrom to explore and determine how HB 1478 and
HB 1038 can be combined into one piece of legislation.

Chairman Kefser appointed Rep. Severson to chair a subcommittee comprised of
Representatives Ruby, Tieman and Boe to combine HB 1477, 1179 and 1485 into a single
piece of legislation.

Rep. Kasper will serve as advisory chair for both subcommittees.
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. 1478
House Industry, Business and Labor Committee
Q Conference Committee

Hearing Date February 11, 2003

= Tape Number Side A Side B Meter #
i: 1 X 832-1636

Committee Clerk Signature 3@1& LU‘EA.—-J

Minutes: Chair Keiser: Opened discussion on HB 1478

v PG

T e e T

Rep. Kasper: The amendment from Marilyn Foss puts the bill in compliance with

>

< appaghs™

Gramm-Leach-Bliley (handout). Need the amendment to make the bill final.

Rep. Kasper moved to adopt amendment. Seconded by Rep. Klein.

Rep. Thorpe: Who are we specifying with the “opt-out™? Rep. Kasper said no one is specified.
Rep. Keiser: Is joint marketing out? Rep. Kasper said that it is in Section 3 of 1478.

Rep. Ruby: The banks and credit unions liked 1478 better than HB 1038.

Voice vote on amendment. Amendment carries.

TR £ e S P A S ST S S e T e

Rep. Ekstrom: Would like consistency between this and the insurance bills.

Rep. Kasper: Insurance concern is not joint marketing. The concern is whether or not the agent

o - AT YN YL

has multiple licenses.

Rep. Ruby moved DP as amended. Seconded by Rep. Tieman,

Vote: 14 Yes 0 No O Absent and not voting Carrier: Tieman
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO, HB 1478
House Industry, Business and Labor Committee
Q Conference Committee

Hearing Date 2/17/03

Tape Number Side A SideB Meter #
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Minutes: Chairman Keiserwe hearing on HB 1478 in order that the IBL committee be

able to reconsider actions taken on 2/11/03,

Rep. Froseth moved to reconsider HB 1478,

Rep. Johnson seconded the motion. A voice vote carried the move to reconsider.

During further discussion on the motion, Rep. Froseth walked the committee through the new
language drafted for the amendments. Amendment .0305 was drafted with input from a
subcommittee: Jennifer Clark, Marilyn Foss, Tim Karsky, Joel Gilbertson and Greg Tschider.
Rep. Froseth thanked them for their participation. Eight exemptions are outlined in 502e. Lines
26 through 31 are removed on p. 3. After #12, insert “a disclosure of customer information under
section 502(e) of the federal Financial Services Modernization Act of 1999[Pub. L. 106-102; 113
Stat, 1436; 15 U.S.C. 6802(¢)]. A disclosure under this subsection must comply with the rules
adopted under section 4 of this Act.”. On the last page, remove 1-8, section 3 remains and section

4 is added after line 15: “SECTION 4. A new section to chapter 6-08.1 of the North Dakota
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House Industry, Business and Labor Committee
Bill/Resolution Number HB 1478

"7\ Hearing Date 2/17/03

DAL TS T N e

e ucct

e e

|
¢
!

Century Code is created and enacted as follows: (See attached). The intent of these amendments
is to specify the 8 opt out exemptions under Gramm-Leach-Bliley 505(¢) that are needed for ND
banking institutions to disclose customer information to non affiliated third parties. It allows the
rules adopted by the bank board and the state credit unions to implement subsection 12.

Rep. Klein moved to adopt the amendments. Rep. Severson seconded the motion.

Rep. Kasper: The way I interpret this, what it is does, is it says that the banking and credit union
boards will adopt the rules that presume that someone has chosen the opt out election, which
means, they don’t want their information shared. It makes it much easier for them to adopt the
rules because the clear intent of this that the customer must do an opt in. I agree with the

amendment.

SUEN Chairman Keiser: The original amendment was confusing. This clarifies the intent of the bill, it

doesn’t change the intent of the committee, but also it further clarifies that as rules are adopted,
the rules can be more restrictive but cannot liberalize the opt in option, A voice vote carried the

motion to adopt amendment .0305.

Rep. Severson moved a Do Pass As Amended. Rep. Tieman seconded the motion. The results

of the roll call vote were 11-0-3.

Rep. Tieman will carry this on the floor.
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Title.0400 Representative Froseth ;)_! I / 03
February 17, 2003

HOUSE AMENDMENTS TO HOUSE BILL NO. 1478 IBL 2-17-03
Page 1, line 1, replace "a" with "two" and replace "section” with "sections”

HOUSE AMENDMENTS TO HB 1478 1IBL 2-17-03

Page 3, line 26, replace "If the finginclal institution has provided the customer with a clear notice
of the" with "A disclosure of customer information under section 502(e) of the federal
Financlal Services Modernization Act of 1999 [Pub. L. 106-102; 113 Stat. 1436;

15 U.S.C. 6802(e)). A disclosure under this subsection must comply with the rules
adopted under section 4 of this Act.”

Page 3, remove lines 27 through 31

HOUSE AMENDMENTS TO HB 1478 IBL 2-17-03
Fage 4, remove lines 1 through 8

'Page 4, after line 15, insert:

"SECTION 4. A new section to chapter 6-08.1 of the North Dakota Century
Code Is created and enacted as follows:

Rules. The state banking bozrd and the state credit union board shall adopt

rules to implement subsection 12 of section 6-08.1-02. The rules must provide at least
as much customer protection as would be provided in the case of disclosure of
information under circumstances where there has been an opt-out election under title V

c1)4t the federal Financlal Services Modernization Act of 1999 [Pub. L. 106-102: 113 Stat.
QGI_-,"

Renumber accordingly

Page No. 1 30118.0305
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REPORT OF STANDING COMMITTEE (410) Module No: HR-30-2936

February 17, 2003 2:13 p.m. Carrler: Tleman
ingert LC: 30118.0306 Title: .0400

e
™ REPORT OF STANDING COMMITTEE
HB 1478: Industry, Business and Labor Committee (Rep. Keiser, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS (11 YEAS, 0 NAYS, 3 ABSENT AND NOT VOTING). HB 1478 was placed
on the Sixth order on the calendar.

Page 1, line 1, replace "a" with "two" and replace "“section" with "sections"

Page 3, line 26, replace "If the financlal institution has provided the customer with a clear
notice of the" with "A disclosure of_customer information under section 502 f the

federal Financlal Services Modernization Act of 1999 {Pub. L. 106-102; 113 Stat. 1436:
15 U.S.C. 6802(e)]. A disclosure under this subsection must comply with the rules

adopted under section 4 of this Act."

Page 3, remove lines 27 through 31
Page 4, remove lines 1 through 8

Page 4, after line 15, insert:

"“SECTION 4. A new section to chapter 6-08.1 of the North Dakota Century
Code Is created and enacted as follows:

Rules. The state banking board and the state credit union boa:d shall adopt
rules to implement subsection 12 of section 8-08.1-02, The rules must provide at least
. as much customer protection as would be provided in the case of disclosure of
, | information under circumstances where thery has been an opt-out election under title V
y %ngmgrgl Financial Services Modernization Act of 1999 (Pub. L. 106-102; 113 Stat.

3 .II

Renumber aacordingly
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2003 SENATE STANDING COMMITTEE MINUTES

Senate Industry, Business and Labor Committee
Q Conference Committee

Hearing Date 03-12-03

BILL/RESOLUTION NO. 1478

Tape Number

Side A

Side B

Meter #

1

3100-end

XXXX

0-950

Committee Cletk Sj@ahnem&y/\%ﬂ/( MUYY\

Minutes:Chairman Mutch opened the hearing on HB 1478. All Senators were present.

HB 1478 relates to disclosure of financial information.

Testimony in support of HB 1478

Representative Kasper introduced the bill. See handouts.

Senator Nething: Why on page two, line 12 do you take out the definition of “persons”? We

refer to it on line 9 page 1.

Representative Kasper: A person is generally defined term in the whole code, meaning

everybody and is covered in the code, so it is just a repeat.

Senator Espegard: Section 3, which deals with sharing personal information wiih affiliates,

that’s all it is, right?

Rep. Kasper: If it is a nonaffiliated arrangement the customer has to opt-in, If it is affiliate, then

it can be shared.
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Page 2

Senate Industry, Business and Labor Committee
Bill/Resolution Number 1478

Hearing Date 03-12-03

L ‘R{ i,ﬂ

Marilyn Foss, ND Bankers Assoc., spoke in support of the bill. See written testimony, Marilyn

also handed out testimony from Earl Jarolimek, Vice President of Community First Bankshares,

who was not present at the hearing, See attached. She stated that during this process, banks have

had two major focuses. One is to have the statute be clear that North Dakota’s law applies to

North Dakota banks in North Dakota when they are doing business with North Dakotans. But it

does not apply when the bank is doing business with other states with customers who are

residents or companies in other states. In most cases where we are doing business out of North

Dakota the law of the other state will govern information sharing by the North Dakota bank. This

is the issue of export that we talked about last session. The second thing is being sure that our

law includes appropriate exceptions so that our North Dakota banks can offer customers modern

financial products and services as they continue to develop. And to conduct normal banking

operations without running afoul of some provision of our law on the disclosure of customer

information.

Senator Espegard: If a bank is domiciled out of state and wants to do business with someone in

North Dakota, they follow the rules of that state, right?

Marilyn: That’s correct.

Senator Espegard: So it’s just North Dakota banks that are restricted?

Marilyn: That’s correct.

(Begin tape 2, side A, Meter 0)

Greg Tschider, ND Credit Union League, spoke in support of the bill. See attached.

Senator Espegard: When you are referring to the old law, you are talking about the one that has

been on the books since 1984, right?
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Page 3
Senate Industry, Business and Labor Committee
Bill/Resolution Number 1478

4~  Hearing Date 03-12-03

Greg: Yes, that’s correct.

Senator Krebsbach: We just heard from Marilyn Foss that banks across the country all operate
under the Gramm-Leach Bliley Act, are credit unions doing that as well?

Greg: We handle things exactly the way the banks do.

Senator Klein: Are we on track to meet those GLB requirements?

Greg: The people said they want opt-in, so we are working with that mandate and we are going
to live with that,

Joel Gilberston, Independent Banks of North Dai:ota, stated for the record that they support the
bill. We think this bill will allow the credit unions and bank to do business as usual and still
protect the customer.

There was no opposition.

Hearing was closed.

i
wigstt '?%

S _— o
§ ST gystems for microfiiming a
del {vered to Modern Information for ras Tnatitute
te reproductions, of recorce ndards of the American Nat{ona ke
{mages on thia film are accurate O e meets 8ta fonal, Standards Irat
mﬁem‘fﬂmaﬁitho r%gularf{cloursiog‘fm%tiah}efset.m ?f\;ﬂ? t‘o“?:::h ab.ose is legs Lepible than this Notice, ft is
hivat microfiim.

ERIRET Sty Rucbfrmal, (o La s o

[ ra——

Ll

Operator'd Signature



gmm\

N w*

~

2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. 1478
Senate Industry, Business and Labor Committee

Q Conference Committee

Hearing Date 03-24-()3

Tape Number Side A Side B Meter #
1 XXX 140-292
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Minutes:Chairman Mutch opened the discussion on HB 1478, All Senators were present,

HB 1478 relates to financial institution customer privacy definitions and exceptions.
There was no discussion from the committee.

Senator Espegard moved a DO PASS. Senator Klein seconded.

Roll Call Vote: 7 yes. 0 no. 0 absent.

Carrier: Senator Espegard
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REPORT OF STANDING COMMITTEE
HB 1478’!1 a‘arsmac:‘l;gmssed: Industry, Business and Labor Committee (Sen. M
VOTING) grecommends DO PASS (7 YEAS, ONAYS, 0ABSENT AND Nof
+ engrossed HB 1478 was placed on the Fourteenth order on the calendar
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PROPOSED AMENDMENTS TO HB 1478

Page 4, after line 8 insert

“13. A disclosure of customer information under section 502(¢) of the federal

Finansial Services Moderization Act of 1999 [Pub.L. 106-102; 113 Stat,
1436: 15 U.S.C. 6802(e)]. The state banking board and state credit union

board must adopt rules to implement this section. The rules must provide for a

customer authorization for a financial institution to share customer

! information under circumstances that require an opt out election under the
» federal Act.”

Renumber accordingly
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GLBA SECTION 502 “NO OPT OUT/ EXCEPTIONS (15 USC 6802)

Seation 502(b) (2): Financial Institution Joint Marketing. This subsection
_nermits information sharing with a nonaffiliated third party to perform
~ “rvices for or functions on behalf of the financial institution, including
cketing of the financial institution's own Eroducts or services, or financi
_-oducts_or services offered pursuant to joint agreements between two or more
Einancial institutions if the financial institution fully discloses the
Erovidlng of such information and enters into a contractual agreement with th
hird party that requires the third party to maintain the coniidentiality of
such information.

gggfion 502 (a) : General Exceptions (Which Apply Even If A Customer Has Opted

(1) as necessary to effect, administer, or enforce a transaction requested or
authorized by the consumer, or in connection with-

(A) servicing or processing a financial product or service requested or
authorized.b¥ the consumer;

(B) maintaining or servicing the consumex's account with the financial
institution, or with another entity as part of a private label credit card
program or other extension of credit on behalf of such entitx ; or
(C) a proposed or actual securitization, secondary market sale (including sal.
of servicing rights), or similar transaction related to a transaction of the

consumer;
(2) with the consent or at the direction of the consumer;

(3) (A) to protect the confidentialitz or security of the financial
institution's records pertaining to the consumer, the service or product, or |
the transaction therein; (B) to protect against or prevent actual or potentia.
fraud, unauthorized transactions, claims, or other liability; (C) for require«
institutional risk control, or for rescolving customer disputes or inquiries;
A to Eersons holdln? a legal or beneficilal interest relating to the consume:
(E) to persons acting in a fiduciary or representative capacity on behalf ¢

.2 consumer;

(4) to provide information to insurance rate advisory organizations, guaranty
funds or agencies, applicable rating agencies of the financial institution,

Eersqns assessing the institution's compliance with industry standards, and tt
nstitution's attorneys, accountants, and auditors;

(5) to the extent specifically ggrmitted or required under other Erovisions of
law and in accordance with the Right to Financial Privacy Act of 1978, to law
enforcement agencies (including a Federal functional regulator, the Secretaxg
of the Treasury with respect to subchapter II of chagter 53 of title 31, Unite
States Code, and chapter 2 of title I of Public Law 91-508 (12 U,5.C. 1951-

1959), a State insurance authority, or the Federal Trade Commission), self-
regulatory organizationg, or for an investigation on a matter related to publi

gatety;

(6) (A) to a consumer reporting agency in accordance with the Fair Credit
Reporting Act, or (B) from a consumer report reported by a consumer reporting

agency ;

(7) in connection with a gro osed or actual sale, merger, transfer, or exchang
of all or a portion of a busilness or operating unit if the disclosure concerns

solely consumers of such business or unit; or

(8) to comgly with Pederal, State, or local laws, rules, and other agplicable
legal requirements; to comply with a properly authorized civil, criminal, or
regulatory investigation or subpoena or summons by Feceral, State, or local
authorities; or to resgond to judicial process or_ government re ulatory
authorities having jurigdiction over the financial institution for examination
’ sliance, or other purposes as authorized by law.
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TESTIMONY OF MARILYN FOSS (NDBA) ON HB 1478
Mr. Chairman, members of the committee, [ am Marilyn Foss, general counsel for the
North Dakota Bankers Association.
HB 1478 is another effort to address privacy of customer information in the context
of the banking industry. At the outset I want to note that the remarks I made yesterday on
HB 1038 apply virtually across the board to HB 1478, The only variance is that yesterday I
recommended amendments to HB 1038 to address our concerns about “export”.
Amendments on this point aren’t needed for HB 1478, This bill addresses the question of
export by making it clear that North Dakota law applies to North Dakota located financial
institutions when they are doing business with North Dakota residents and North Dakota
domiciled entities. Our member banks tell us they can live with this as it makes the export
’ ! situation clear in a way that does not harm our banks as they do business in other states,
while respecting the results of the referral vote.
\ The additional exemptions of HB 1478 are so substantially similar to those in HB
1038 that NDBA would support either bill on this point. While lawyers (including myself)
might note that adding any qualifications to a statute increases the opportunities for disputes,
our bankers simply aren’t concerned that HB 1478 qualifies the additional exceptions by
adding the word “necessary” to each one. Our banks know they aren’t unnecessarily
disclosing information as they carry out, process and service customer transactions.
HB 1478 does include a provision on joint marketing, As things stand now, North
Dakota law as it relates to joint marketing provision does place North Dakota banks and
credit unions under different rules than apply to the insurance and securities industries as

they operate in North Dakota with North Dakota residents. ( As I noted yesterday joint
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marketing is one area where current law and several bills which are before this legislature
treat insurance and securities industries more favorably for information sharing purposes than
does the banking law.) We don’t see the public policy rationale for these distinctions 7nd we
would urge the committee to address this issue across the buard in the legislation which
covers insurance and securities.

I do want to note that Representative Kasper did provide us with copies of the bill as
it was being drafted and that HB 1478 does incorporate changes which we suggested in order

to make the bill acceptable.

With that I'd close my testimony and be pleased to respond to any committee

questions. Thank you.
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TESTIMONY IN SUPPORT
OF HOUSE BILL NO. 1478

GREG TSCHIDER, ND CREDIT UNION LEAGUE

Mr. Chairman and Members of the House Industry, Business, and Labor
Committee, I am Greg Tschider and I represent the North Dakota Credit Union
League.

It is submitted that House Bill 1038 should be considered by the Committee
at the same time that the Committee considers House Bill 1478 since both bills
address the same issues.

There are three significant parts to House Bill 1478. The first part on page 1
relates to the exporting issue or how the law defines “customer”. The Credit Unions
support the definition of “customer” as provided in House Bill 1478.

The second part of House Bill No. 1478 (see page 3, starting at line 26)
relates to exemptions which will permit financial institutions to perform necessary
operating functions to provide financial services to its members.

Most credit unions are small institutions without the expertise or facilities to
perform such functions as data processing, home banking, check processing, and
ATM equipment. Third pi rty ‘endors perform those functions. The existing law
does not ‘speciﬁcally grant that authority. In order to erase those concerns and
questions and to avoid potential future litigation, the exemption language is

necessary.

k The exemption language in House Bill 1478 is identical to House Bill 1038.
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House Bill 1478 has a third part which prohibits joint marketing agreements.
The North Dakota Credit Union League is not opposed to the joint marketing
language, however, the North Dakota Credit Union League is concerned that the
joint marketing prohibition also applies to the insurance and securities industry in
order to provide the consumer the same privacy protection regardless of the
industry involved.

In summation, the North Dakota Credit Union League:

a. Supports the export (definitions) language in House Bill 1478.

b. Supports the exemption language in both House Bills 1038 and 1478.

c. Has no objection to the joint marketing language in House Bill 1478
with the coveat that the joint marketing prohibition also apply to insurance and

gecurities companies.

RESPECTFULLY SUBMITTED.
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H.B. 1478
Testimony of Joel Gilbertson

Mr. Chairman and members of the Industry, Business & Labor Committee,
I am Joel Gilbertson of the Vogel Law Firm in Bismarck and Fargo. I am
appearing here on behalf of the Independent Community Banks of North
Dakota,

Yes, we have spent hundreds of hours over the past couple of years
debating privacy. My message to this committee this afternoon, however,
is that this is a true testament of the professionalism and character of the
North Dakota legislative and political process. We debated and worked
and strategized against the other side. We had moments of anger,
disappointment and perhaps disbelief. We worked through the last
legislative session and, ultimately, the referral process, with a special
session thrown in for good measure. Through it all, it has been and

~~~,  continues to be, a very emotional and complex issue. Through it all, a core
(_.." group was on one side and a core group was on the other.

ki
i Y.
Sl

Despite the bitter battles, and through it all, we continued to talk -- we
continued to meet. We continued as well to forge agreement in this murky
and controversial area. My hat is off to Rep. Kasper, who met with us
often, and who worked with us on crafting something that hopefully could
avoid the emotional, neverending debates of the past. We think we have
accomplished much. We think we have come a long way in terms of
reaching agreement and compromise in the drafting stage long before this
bill ever reached its final form. Many, many issues have been debated,
discussed and resolved before this bill was ever tossed in the 2003
legislative hopper. That is why we support it as amended and that is why
we know that a bill in some form should be adopted by this legislature.

Oh, lest you think everything is agreeable and there are no issues yet to
discuss -- let’s talk. You know it cannot be that easy.

There really are only two variables in the bank privacy bills in this session.
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One item that really is not a variable is opt-in. There is no debate and no .
problem. The voters clearly have chimed in on this issue. As far as we are
concemned, it is moot -- we are opting to opt-in, just as we have done in the

past.

One variable is the export issue -- Should we export? Can we export? 1
think we have agreement here. I think everyone agrees that the approach of
H.B. 1478 is the way to resolve that problematic issue in a way that
protects the companies that are here and does not discourage others from
coming here if they would like to do so,

The second issue or variable is the joint marketing exception. The

historical perspective and the work done by Congress gives support to our
position that we cannot agree to waiving that exception. It was originally

meant to give some competitive equality to small banks (and, for that

matter, small insurance companies) that do not own securities firms or

other similar companies. This bill would exclude that exception, however,

and that is where we must part our ways. .

I have outlined the work, the hours and the compromises on all of the
issues affecting privacy over the past couple of years. Our community
bankers are anxious to put these debates and this issue behind us.
However, we cannot go on record supporting exclusion of the joint
marketing exception. It is too important to our North Dakota community
banks and it is too important to conmunity banks everywhere to allow
them to continue to compete with big regional, national and, in some cases,
international financial conglomerates. As the fight to thrive and, in some
cases, survive, becomes more and more difficult, our community banks
need to be able to partner with non-affiliated companies to effectively
compete.

We ask for a DO PASS AS AMENDED recommendation on H.B. 1478,
after deleting section 3 and then sending this bill on its way to statutory
memorialization and enactment. Thank you.
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2ae) (l\ » Disclosures necessary to effect administer, or
g y) enforce a transaction that a consumer requests
or authorizes (see section 313.14(b)); or
» Disclosures made in connection with:

(1) ¢A) o Servicing or processing a tinancial product
or service that a consumer reqjuests or
authorizes

(1) (B) o Maintaining or servicing a consumer's
account

(N (¢) o A proposed or actual securitization,
secondary market sale (including the sale of
servicing rights) or similar transactions

() « With consumer consent
(N » To protect the confidentiality or security of
records
(3)(®) « To protect against or prevent actual or potential
fraud
(M« For required institutional risk control or for
resolving consumer disputes or inquires
_ (3)(D) « To persons hclding a legal or beneficial interest
b relating to the consumer
(3) (E) « To persons acting in a fiduciary or
representative capacity on behalf of the
consumer (i.e., the consumer's attorney)

(4) « To provide information to insurance rate
advisory organizations, persons assessing
compliance with industry standards, the financial
institution's attorneys, accountants or auditors

(9) « To law enforcement entities or self-regulatory
groups (to the extent permitted or required by
law)

(8 «To comply with Federal, State, cr local laws

(&) + To comply with subpoena or other judicial

process
(&) » To respond to summons or other requests from

, authorized government authorities
" (A)¢ (B) o Pursuant to the Fair Credit Reporting Act, to a
| consumer reporting agency or from a consumer
report reported by consumer reporting agency
() « In connection with a proposed or actual sale,
merger, transfer or exchange of all or a portion

of a business or operating uni*
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were filmed {n the regular course of business, The photographic process meets standards of the Amerfican NHatjonal Stendords Institute
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\ ;

such receiving third party, unless such disclosure would

ot

be lawful if made directly to such other person by the fi-
nancial institution.

(d) LIMITATIONS ON THE SHARING OF ACCOUNT
NUMBER INFORMATION FOR MARKETING PURPOSES.—A
financial institution shall not disclose, other than to a con-
sumer reporting agency, an accouut number or similar

form of access number or access code for a credit card

O 00 2 & i b WM

account, deposit account, or transaction account of a con-

—
o

sumer to any nonaffiliated third party for use in tele-

11 marketing, direct mail marketing, or other marketing
L 12 through electronic mail to the consumer.

; ‘\3 663 —— 13 (e) GENERAL EXCEPTIONS.—Subsections {a) and (b)
‘:j ‘CT'QX"‘} 14 shall not prohibit the disclosure of nonpublic personal
: 15 information—

16 '(_1_)_ as necessary to effect, administer, or en-
| 17 force a transaction requested or authorized by the
18 consumer, or in connzction with—

19 (A) servicing or processing a financial

20 product or service requested or authorized by

21 the consumer;

22 (__Bl ma.ntaining or servicing the con-

23 sumer’s account with the financial institution,

24 or with another entity as part of a private label

October 28, 1999
Fi\V6\102689\102880.0H6
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b
1 credit card program or other extension of credit
2 on behalf of such eatity; or
3 (C) & proposed or actual securitization,
4 secondary market sale (including sales of serv-
5 icing rights), or similar transaction related to &
6 transaction of the consumer;
7 (.?.?. with the consent or at the direction of the
8 consumer;
9 (3)(_{&_2 to protect the confidentiality or security
10 of the financial institution’s records pertaining to
11 the consumer, the service or produect, or the trans-
-~ 12 action therein; (B) to protect against or prevent ac-
13 tual or potential fraud, unauthorized transactions,
14 claims, or other liability; (O) for required institu-
15 tional risk control, or for resolving customer disputes
16 or inquiries; (D) to persons holding a legal or bene-
: 17 ficial interest relating to the consumer; or _(_}_7‘4) to
| 18 persons acting in a fiduciary or representative ca;ac-
19 ity on behalf of the consumer;
20 (4) to provide information to insurance rate ad-
21 visory organizations, guaranty funds or agencies, ap-
22 plicable rating agencies of the financial institution,
23 persons assessing the institution’s compliance with
24 industry standards, and the institution’s attorneys,
25 accountants, and auditors;

October 28, 1909
F\V6\102899\102803,0H6
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6
1 _(_@_ to the extent specifically permitted or re-
2 quired under other provisions of law and in accord-
3 ance with the Right te Financial Privacy Act of
4 1978, to law enforcement agencies (including a Fed-
5 eral functional regulator, the Secretary of the Tress-
6 ury with respect to subchapter II of chapter 53 of
7 title 31, United States Code, and chapter 2 of title
8 I of Public Law 91-508 (12 U.S.C. 1951-1959), a
9 State insurance authority, or the Iederal Trade
10 Commission), self-regulatory organizations, or for an
11 investigation on a matter related to public safety;
— 12 _(_Q(él to a consumer reporting agency in ac-
| 13 cordance with the Fair Credit Reporting Act, or '(‘B_z_
14 from a consumer report reported by a c(’);lsumer re-
15 porting agency;
16 Q in connection with a proposed or actual
17 sale, merger, transfer, or exchange of all or a por-
18 tion of a business or operating unit if the disclosure
19 of nonpublic personal information concerns solely
20 consumers of such business or unit; or
21 &Ei)_ to comply with Federal, State, or local laws,
22 rules, and other applicable legal requirements; to
23 comply with a properly authorized civil, criminal, or
24 regulatory investipation or subpoena or summons by
25 Federal, State, or local authorities; or to respond to

October 28, 1989
Fi\VB\102808\102860,0H6
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1 judicial process or government regulatory authorities
2 having jurisdiction over the financial institution for
3 examination, compliance, or other purposes as au-
j 4 thorized by law.
: 5 SEC. 503. DISCLOSURE OF INSTITUTION PRIVACY POLICY.
f 6 (a) DISCLOSURE REQUIRED.—At the time of estab-
7 lishing a customer relationship with a consumer and not
’ 8 less than annually during the continuation of such rela-
9 tionship, a financial institution shall provide a clear and
10 conspicuous disclosure to such consumer, in writing or in
11 electronic form or other form permitted by the regulations
12 preseribed under section 504, of such financial institu-
| 13 tion’s policies and practices with respect to—
| 14 (1) disclosing nonpublic personal information to
| 15 affiliates and nonaffiliated third parties, consistent
16 with section 502, including the categories of infor-
17 mation that may be disclosed;
18 (2) disclosing nonpublic personal information of
19 persons who have ceased to be customers of the fi-
20 nancial institution; and
21 (3) protecting the nonpublic personal informa-
22 tion of consumers,

23 Such disclosures shall be made in accordance with the reg-

24 ulations preseribed under section 504.

Ootober 28, 1999
F:A\V6\102690\102609.0H6
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! TITLE V—PRIVACY

2 Subtitle A—Disclosure ¢f

3 Nonpublic Personal Information

4 SEC. 501, PROTECTION OF NONPUBLIC PERSONAL INFOR.
) _
6
7

" MATION. ?Ol ';a
I . - i i

] ﬁrmafi{fé"aﬁd contixiuing"'" oblig&tiop'gtf respect the privacy

(0~ 9 of its customers and—

Q)" 11 (b) FINANCIAL INSTITUTIONS SAFEGUARDS.—In fur-

‘ 12 therance of the policy in subsection (a), each agency‘or
13 authority described in section 505(a) shall establish appro-
14 priate standards for the financial institutions subject to
15 their jurisdiction relating to administrative, technical, and
16 physical safeguards—

17 (1) to insure the security and confidentiality of
18 customer records and information;

19 (2) to protect against any anticipated threats or
20 hazards to the security or integrity of such records;
21 and

22 (3) to protect against unauthorized access to or

23 use of such records or information which could re-

October 24, 1899
Fi\Ve\102809\102898.0H8
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O :
1 sult in substantial harm or inconvenience to any cus-
2 tomer,
3 SEC. 802. OBLIGATIONS WITH RESPECT TO DISCLOSURES/
4 OF PERSONAL INFORMATION.’
5 (a) NOTICE REQUIREMENTS.—Except as otherwise
6 provided in this subtitle, a financial institution may not,
E 7 directly or through any affiliate, disclose to a nonaffiliated
', 8 third party any nonpublic personal information, unless
| 9 such financial institution provides or has provided to the
10 consumer a notice that complies with section 503.
u S
| 12 (1) IN GENERAL.—A financial institution may
A : 13 not disclose nonpublic personel information to a
14 nonaffiliated third party unless—-
15 (A) such financial institution clearly and 4
16 conspicuously discloses to the consumer, in k
17 writing or in electronic form or other form per-
18 mitted by the regulations prescribed under sec-
19 tion 504, that such information may be dis-
20 closed to such third party;
21 (B) the consumer is given the opportunity,
22 before the time that such information is initially
23 disclosed, to direct that such information not be
24 disclosed to such third party; and
October 28, 1989
FAV6\1028001102699.0H8
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" | 3
1 (C) the consumer is given an explanation
2 of how the consumer can exercise that non- !/
3 disclosure option. OP{’/ v (6 {w
4 -This subsection shall not pre- @#}//
5 vent a financial institution from providing nonpublic
. %‘ 6 personal information to a nonaffiliated third party to
W 7 perform services for vi functions on behalf of the fi-
* 8 nancial institution, including marketing of the finan-
w\)/ %m *Q 9 cial institution’s own groducts or services, or finan-
\v\ "" 10 cial products or services offered pursuant to joint
/ \N Kg,é 11 agreements between two or more financial _x_r:gg_t.u
12 M that comply with the requirements imposed by
13 the regulations prescribed under section 504, if the
14 financial institution fuily discloses the providing of
15 such information and enters into a contractual
16 agreement with the third party that requires the
17 third party to maintain the confidentiality of such
18 information,
19 (e) LIMITS ON REUSE OF INFORMATION.—Except as
20 otherwise provided in this subtitle, a nonaffiliated third
21 pariy that receives from a financial institution nonpublic
22 personal information under this section shall not, directly
23 or through an affiliate of such receiving third party, dis-
24 close such information to any other person that is a non-
25 affiliated third party of both the financia! institution and
October 28, 1999
FAVE\1028061102809.0H6
’jgi\-i‘}&}%’iﬁ! o ‘ o
reprcuction of racods dalvera fo ol nforsation By, Perel LT
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such receiving third party, unless such disclosure would

p—

be lawfvl if made directly to such other person by the fi-
nancial institution.

(d) LIMITATIONS ON THE SHARING OF ACCOUNT
NUMBER INFORMATION FOR MARKETING PURPOSES.—A
financial institution shall not disclose, othér than to a con-
sumer reporting agency, an account number or similar

form of access number or access code for a credit card

v 0 2 N W B W N

account, deposit acecunt, or transaction account of a con-

—
Lo

sumer to any nonaffiliated third party for use in tele-

(S5
P

marketing, direct mail marketing, or other marketing

12 through electronic mail to the consumer.

%.'3 —-—Subsectmns (a) and (b) .

]_.:9 shall not prohibit the disclosure of nonpublic personal wc \ ﬁ /»J
48 Sﬁ ﬂ) 0

s)1 5 information—

f6 (1) as necessary to effect, administer, or en- @dc
| i7 force a dranseetion requested or. authorized: by thy
%"l 8 oisiiaief or in connection with-—
19, () servicitalf§p ‘processing & finarcley
26 product: or: service reguested/ or authorized by
;T'; the consumer;
22 (B) maintaining . or., servicing the cop-
"‘;‘23 sumer's account with the financial institutiony,
24 or with another entity as part of a private label
PV CABiEN 0200008
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1 credit card program or other extension of credit
: on behalf of such entity; or
(C) a proposed or actual securitization,

secondary market sale (including sales of serv-

BowLN

5 icing rights), or similar transaction related to a
6 transaction of the consumer;
\7 (2) with the consent or at the direction of the
8 consumer; w Oﬂ'{éﬂ' blq
9 - to protect the confidentiality or security , ,\ , Iuwa
10 of the financia) institution’s records pertaining to
| il -thfe,”conmxmer, the service or product, or the trans-
. 12 action therein; (B) to protect against or prevent ac-
| | }Q tual or potential fraud, unauthorized transactions,

- 13 claims, or other liability; (C) for required institu-

; 1\5 tional risk control, or for resolving customer disputes
16 or inquiries; (D) to persons holding a legal or bene-
l'; ficial interest relating to the consumer; or (E) to
f&,! persons acting in a fiduciary or representative capae-

, 12'- ity on behalf of the consumer;

i 20 ‘to provide information to insurance rate ad-

ZLh visory organizations, guaranty fands or agencies, ap-
22 plicable rating agencies of the financial institution,

N .
. [,) .

persons assessing the institution’s compliance with
24 industry standards, and the institution’s attorneys,
\
25 accountants, and auditors;
October 26, 1699
FAV6\102609\102899,0H8
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’ to the extent specifically permitted or re-
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quired under other provisions of law and in accord-
ance with the Right to Financial Privacy Act of
1978, to law enforcement agencies (including a Fed-
eral functional regulator, the Secretary of the Treas-
ury with respect to subchapter IT of chapter 53 of
title 31, United States Code, and chapter 2 of title
I of Public Law 91-508 (12 U.S.C. 1951-1959), a

State insurance authority, or the Federal Trade
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Commission), self-regulatory organizations, or for an
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investigation on a matter related to public safety; -

- to a consumer reporting agency in ac- it
cordance with the Fair Credit Reporting Act, or (B) g ¢ ‘P" 1(7‘”

—
-

=

from a consumer report reported by a consumer re- ﬁv ¢ m’h’"

Qi

porting agency;
?1|6 ’in connection with a proposed or actual
1"2.' sale, merger, transfer, or exchange of all or a por-
,§~1\8 tion of a business or operating unit if the isclosure
I;. of nonpublic personal information concerns solely
ép consumers of such business or unit; or
2?}, to comply with Federal, State, or local laws,
2’2&5}\ rules, and other applicable legal requirements; to
23‘%3 comply with a properly authorized civil, criminal, or
2;’11 regulatory investigation or subpoena or summons by
25 Federal, State, or local authorities; or to respond to
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judicial process or government regulatory authorities

"

having jurisdiction over the financial institution for

examination, compliance, or other purposes as au-

Ay
RS

- 4 »  thorized by law.
s SEC; 808, DISCLOSURE OF INSTFTUTION PRIVACY POLICY,?
6 ——At the time of estab- v a;l\)uﬁ
7 lishing a customer relationship with a consumer and not
8 less than annually during the continuation of such rela- N
9 tionship, a financial institution shall provide a clear and
10 conspicuous disclosure to such consumer, in writing or in
11 electronic form or other form permitted by the regulations
12 prescribed under section 504, of such financial institn-

13 tion’s policies and practices with respect to—

14 (1) disclosing nonpublic personal information to
15 affiliates and nonaffiliated third parties, consistent
16 with section 502, including the categories of infor-
17 metion that may be disclosed;

18 (2) disclosing nonpublic personal information of
19 persons who have ceased to be customers of the fi-
20 nancial institution; and

21 (3) protecting the nonpublic personal informa-
22 tion of consumers.

23 Such disclosures shall be made in accordance with the reg-

24 ulations prescribed under section 504.

October 20, 1999
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CHAPTER 6-08.1
DISCLOSURE OF CUSTOMER INFORMATION

Section

6-08.1-01. Definitions.

6-08.1-02, Exemptions.

6-08.1-03. Duty of confidentiality.

6-08.1-03.1. Agricultural and commercial accounts.
6-08.1-04. Consent,

6-08.1-05. Government access.

6-08.1-06, Suspicion of unlawful conduct.
6-08.1-07. Cost reimbursement.

6-08.1-08. Liability.

6-08.1-01. Definitions.

As used in this chapter:

1. "Customer" means any person who has transacted or is transacting business with, or has
used or is using the services of, a financial institution, or for whom a financial institution has

acted as a fiduciary with respect to trust property. '
2. "Customer information" means either of the following:

a. Any original or any copy of any records held by a financial institution pertaining to e
customer's relationship with the financial institution.

b. Any information derived from a record described in this subsection.

3. "Financial institution" means any organization authorized to do business under state or
federal laws relating to financial institutions, including, without limitation, a bank, including the
Bank of North Dakota, a savings bank, a trust company, a savings and loan association, or a

credit union.
4, "Financial institution regulatory agency" means any of the following:

a. The federal deposit insurance corporation.

b. The federal savings and loan insurance corporation.
¢. The national credit union administration,

d. The federal reserve board.

e. The United States comptroller of the currency.

f. The department of financial institutions,

© 2002 The State of North Dakota and Matthew Bender & Company, Inc., 8 member of the LaxisNexis Group. All rights reserved, Use of this
product is subject to the restrictions - vd terms and conditions of the Matthew Bender Master Agreement,
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g. The federal home loan bank board.

5. "Governmental agency" means any agency or department of this state, or any authorized
officer, employee, or agent of an agency or department of this state.

6. "Law enforcement agency" means any agency or Aepartment of this state or of any political
subdivision of this state authorized by law to enfor ¢ the law and to conduct or engage in
investigations or prosecutions for violations of law.

7. "Person" means any individual, partnership, corporation, limited liability company,

association, trust, or other legal entity.
Source; S.L. 1985, ch. 129, § 1; 1993, ch. 54, § 106; 2001, ch. 88, § 25; 2001, ch. 97, § 1;

R.M. disapproved June 11, 2002, S.L. 2003, ch. -.

Effective Date: The 2001 amendment of this section by section 26 of chapter 88, S.L. 2001 became
effective August 1, 2001.

The 2001 amendment of this section by section 1 of chapter 97, S.L. 2001 became effective July 1,
2001, pursuant to section 4 of chapter 97, S.L. 2001. However, these amendments were disapproved by

R.M. June 11, 2002,

Note: Section 8-08.1-01 was amended twice by the 2001 Leglslative Assembly. Pursuant to section
1-02-09.1, the section Is printed above to harmonize and give effect to the changes made in section 26 of
chapter 88, S.L. 2001, and section 1 of chapter 97, S.L. 2001,

6-08.1-02. Exemptions. \ (

This chapter does not apply to any of the following:

1. The preparation, examination, handling, or maintenance of a:y customer information by
any officer, employee, or agent of a financial institution having custody of such information or
the examination of such information by an accountant engaged by the financial institution to

perform an audit,

2. The examination of any customer information by, or the furnishing of customer
information to, any officer, employee, or agent of a financial institution regulatory agency solely
for use in the exercise of that person's duties.

3. The publication of data derived from customer information where the data cannot be
identified to any particular customer or account.

4. Any acts required of the financial institution: by the Internal Revenue Code.

5. Disclosures permitted under the Uniform Commercial Code concerning the dishonor of
any negotiable instrument.

6. The exchange in the regular course of business of customer credit information between a
financial institution and other financial institutions or commercial entities, directly, or through a

© 2002 The Stats of North Dakote and Matthew Bender & Company, Inc., s member of the LexisNexis Group. All rights reserved, Use of this \ L :
product is subject to the restrictions and terms and conditions of the Matthew Bender Master Agreement.
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customer reporting agency.

7. The release by the industrial commission, in its capacity as the managing body of the Bank
of North Dakota, of either of the following:

a. The name of any person who, either directly or indirectly, has obtained financing through
the Bank of North Dakota.

b. The amount of any financing obtained either directly or indirectly through the Bank of
North Dakota.

8. An examination, handling, or maintenance of any customer information by any
govemmental agency or law enforcement agency for purposes of verifying information necessary
in the licensing process, provided prior consent is obtained from the licensee and customer.

9. Disclosure of customer information to a law enforcement agency or governmental agency
pursuant to a search warrant or subpoena duces tecum issued in accordance with applicable
statutes or the North Dakota Rules of Criminal Procedure.

10. Disclosure by a financial institution to the agriculture commissioner that it has given a
customer notice of the availability of the North Dakota agricultural mediation service.

11. The disclosure by a financial institution to any financial institution or other entity that
controls, is controlled by, or is under common control with the financial institution if the
financial institution or other entity receiving the information complies with section 6-08.1-03.

Source: S.L. 1985, ch. 129, § 1; 1987, ch. 122, § 1; 1989, ch. 109, § 1; 1997, ch. 91, § 1;
2001, ch. 97, § 2; R.M. disapproved June 11, 2002, S.L. 2003, ch. -.

Effective Date: The 2001 amendment of this section by section 2 of chapter 97, S.L. 2001 became
effective July 1, 2001, pursuant to section 4 of chapter 97, S.L. 2009, However, this amendment was
disapproved by R.M. June 11, 2002

1 19T9h73 1897 amendment for this section by section 1 of chapter 81, S.L. 1997 became effective August

The 1989 amendment of this section became effective April 11, 1989,

200Thev 2001 amendment of this section by S.L. 2001, ch. 97, § 2, was disapproved by R.M. June 11,
2.

6-08.1-03. Duty of confidentiality.

A financial institution may not disclose customer information to any person, governmental
agency, or law enforcement agency unless the disclosure is made in accordance with any of the

following:
1, Pursuant to consent granted by the customer in accordance with this chapter.

2. To a person othier than a governmental agency or law enforcement agency pursuant to valid

© 2002 The State of North Dakots and Matthew Bendei & Company, Inc., s member of the LexisNexis Group, All rights reserved. Use of this
product is subject to the restrictions and terms and conditions of the Matthew Bender Master Agreement.
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legal process.

3. To a governmental agency or law enforcement agency pursuant to valid legal process in
accordance with this chapter.

4. For the purpose of reporting a suspected violation of the law in accordance with this
chapter,

5. For the purpose of notifying the commissioner of agriculture that a financial institution has
notified a customer of the availability of the North Dakota agricultural mediation service.

6. As part of the disclosure made of deposits of public corporations with financial institutions
in the security pledge schedule verified by the custodian of securities pursuant to section

21-04-09.

7. For purposes of reporting suspected exploitation of a disabled adult or vulnerable elderly
adult as defined by section 12.1-31-07. Nothing in this subsection may be construed to impose
upon a financial institution a duty to investigate an alleged or suspected exploitation of a disabled
adult or vulnerable elderly adult or to make any report to a government agency or law

enforcement agency.
Source: S.L. 1985, ch. 129, § 1; 1989, ch. 109, § 2; 1995, ch. 93, § 1; 2001, ch. 98, § 1.

Effective Date: The 2001 amendment of this section by section 1 of chapter 98, S.L. 2001 became
effective August 1, 2001.

The 1995 amendment of this section by sectlon 1 of chapter 83, S.L. 1995 became effective August 1,
1995,

The 1889 amendment of this section became effective April 11, 1888.

Collateral References.

Rights and remedies of financial institution customer In relation to subposna duces tecum exception to
general prohibitions of state right to financlal privacy statute,, 43 A.L.R.4th 1157,

Bank's liability, under state law, for disclosing financial Information concerning depositor or customer,,
81 A.L.R.4th 377. :

6-08.1-03.1. Agricultural and commercial accounts, Disapproved by R.M. June 11,
2002, SoLo 2003, Cho “e

6"’080 1'040 Censen to

1. No consent or waiver shall be required as a condition of doing business with any financial
institution, and any consent or waiver obtained from a customer as a condition of doing business
with a financial institution shall not be deemed a consent of the customer for the putpose of this

chapter.
2. A valid consent must be in writing and signed by the customer. In consentiny to disclosure

© 2002 The State of North Dakota and Matthew Bender & Company, Inc., s meinber of the LexisNexis Group. All rights reserved. Use of this
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of customer information, a customer may specify any of the following:
a. The time during which such consent will operate.

b. The customer information to be disclosed.

c. The persons, governmental agencies or law enforcement agencies to which disclosure may

be made,
Source: S.L.1985,ch. 129,§ 1,

6-08.1-05, Government access.

1. A governmental agency or law enforcement agency may obtain customer information
from a financial institution pursuant to either of the following:

a. The consent of the customer, in accordance with this chapter.

b. Valid legal process, in accordance with this section.

2. A governmental agency or law enforcement agency may obtain customer information
from a financial institution pursuant to a judicial or administrative subpoena duces tecum served
on the financial institution, if there is reason to believe that the customer information sought is
relevant to a proper law enforcement objective or is otherwise authorized by law.

3. A governmental agency or law enforcement agency may obtain custoraer information
from a financial institution pursuant to a search warrant if it obtains the search warrant pursuant
to the rules of criminal procedure of this state. Examination of the customer information may
occur as soon as it is reasonably practicable after the warrant is served on the financial

institution.
Source: S.L. 1985, ch. 129, § 1; 1987, ch. 122, § 2.
Collateral References.

Rights and remedies of financial institution customer In relation to subpoena duces tecum exception to
general prohibitions of state right to financlal privacy statute, 43 A.L.R.4th 1167,

e e

6-08.1-06. Suspicion of unlawful conduct.

1. Nothing in this chapter precludes a financial institution from initiating contact with, and
thereafter communicating with and disclosing customer information to, a law enforcement
agency when the financial institution reasonably believes that the customer about whom such

| information pertains:

, a, Is engaged in unlawful activity; or,

: b. Is defrauding the financial institution.

9. Conviction of the customer or admission by the customer shall be conclusive of the

- © 2002 The State of North Dakots and Matthew Bender & Company, Inc., s member of the LexisNexIs Group. All rights reserved. Use of this
product is subject to the restrictions and terms and conditions of the Matthew Bender Master Agreement.
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reasonableness of the disclosure for purposes of this section,

3. The burden is on the financial institution to show that at the time the disclosure was made,
the disclosure was reasonable for the purposes of this section.
Source: S.L. 1985, ch. 129, § 1.

6-08.1-07. Cost reimbursement.

Any governmental agency, law enforcement agency, or person requiring or requesting access
to customer information shall pay to the financial institution that assembles or provides the
customer information a fee for reimbursement of reasonably necessary costs which have been
directly incurred by the financial institution. A financial institution must deliver the customer
information sought as soon as reasonably possible notwithstanding any dispute concerning the
amount of reimbursement due under this section. A separate action may be maintained by the
financial institution against the governmental agency, law enforcement agency, or person
requesting access for recovery of reasonable reimbursement. The financial institution may not
charge the state auditor for customer information requested when performing an audit; however,
the financial institution may charge the entity being audited by the state auditor for the
information requested.

Source: S.L. 1985, ch, 129, § 1, 1987, ch, 122, § 3; 1987, ch. 123, § 1.

Note: Section 6-08.1-07 was amended twice by the 1987 Legislative Assembly. Section 3 of chapter .
122, S.L. 1987, required delivery of customer information within a reasonable time despite disputes over ((
billing. Section 1 of chapter 123, S.L.. 1987, provided the financlal Institution could not charge the state K
auditor for information requested. Pursuant to section 1-02-09.1, the section is printed above to harmonize
and give effect to the changes made In the two acts.

6-08.1-08. Liability.
1. A financial institution, governmental agency, law enforcement agency, or any other person

is liable to the customer for intentional violations of this chapter in an amount equal to the
greater of the following:

a. One thousand dollars.
b. Actual damages caused by the disclosure of the customer information.

2. Any financial institution, governmental agency, law enforcement agency or other person
that takes any action pursuant to this chapter, relying in good faith on any provision of this
chapter, may not be held liable to any person for its actions,

Source: S.L. 1985, ch, 129, § 1.

© 2002 The State of North Dakota and Matthew Bender & Company, Inc., a member of the LexlsNexls Group. All rights reserved. Use of this
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TESTIMONY IN SUPPORT
OF ENGROSSED
HOUSE BILL NO. 1478

GREG TSCHIDER, ND CREDIT UNION LEAGUE

Mr. Chairman and Members of the Senate Industry, Business, and Labor
Committee, I am Greg Tschider and I represent the North Dakota Credit Union
League.

There are three significant parts to House Bill 1478. The first part on page 1
relates to the exporting issue or how the law defines “customer”. The Credit Unions
support the definition of “customer” as provided in House Bill 1478.

The second part of House Bill No. 1478 (see page 3, starting at line 26)
relatgs to exemptions which will permit financial institutions to perform necessary
operating functions to provide financial services to its members.

Most credit unions are small institutions without the expertise or facilities to
perform such functions as data processing, home banking, check processing, and
ATM equipment. Third party vendors perform those functions. The existing law
does not specifically grant that authority. In order to erase those concerns and
questions and to avoid potential future litigation, the exemption language is
necessary. The exemption provision will grant to the State Credit Union Board and
the State Banking Board authority to review the various exemptions granted under
the federal Gramm.Leach-Bliley Privacy Act and grant these exemptions to banks

and credit unions in North Dakota.
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House Bill 1478 has a third part which prohibits joint marketing agreements.
The North Dakota Credit Union League is not opposed to the joint marketing
language, however, the North Dakota Credit Union League is concerned that the
joint marketing prohibition also applies to the insurance and securities industry in
order to provide the consumer the same privacy protection regardless of the
industry involved.

Substantial time and effort has been expended by the Family Law Interim
Committee and the House Industry, Business, and Lubor Committee as well as the
financial institutions in North Dakota to draft a bill that permits financial
institufions to perform and provide those services to the consumers but at the same
time maintains the “opt-in” protection North Dakota consumers desire. It is
submitted that engrossed House Bill 1478 provides those protections.

RESPECTFULLY SUBMITTED.
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— Testimony of Earl Jarolimek

Senate IBL Committee __3

Support of HB 1478 > “0{' M

March 12, 2003 @ V2 ke

Uittnibuded o Manihyn Foss

Thank you Mr. Chairman and members of the Committee.

My name is Earl Jarolimek. I'm a Vice President at Community First Bankshares,

headquartered in Fargo, N.D. [ am submitting written testimony to communicate our support

for HB 1478.

Our overriding issue and concern with existing privacy statutes in North Dakota is the

possibility of its provisions being exported to other states in which we conduct business.

I'll explain why that is such a concern, but would like to first tell you a little about
Community First. Community First has a long-standing tradition of calling North Dakota its
home. Community First was formed in North Dakota in 1987, Back then we chose to base
our company in North Dakota over Minnesota and South Dakota, the other two states we
operated in at that time. We’ve experienced significant growth since our beginning—leading
to expansion and more jobs in North Dakota. Later, in 2001, we chose to merge 11 non-North

Dakota banks into the North Dakota bank charter.

North Dakota is home to the holding company, the bank charter, our insurance affiliate, a
mottgage lending affiliate, our technology and data processing center, a loan processing

center, and branch offices in Fargo, Dickinson, Wahpeton, Lidgerwood, Cooperstown and

HB 1478 Testimony/E. Jarolimek
Page 1
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services industry.

significantly from North Dakota’s privacy law.

One of i i
of the goals of HB 1478 is to clarify the coverage of North Dakota’s privacy law. HB
1478’s d ‘ " and * ' '
§ definitions of “customer” and “financial institution” make it clear that North Dakot
. a
n 4 o
privacy law applies to any person who is a resident of or is domiciled in North Dakota and
an

d 4 : . 1 L]
oes business at a financial institution that is physically located in the state

It Is important to clear up this problem.

As long as the scope of the North Dakota privacy law is uncertain, financial institutions do
not know whether to follow federal law, North Dakota law or the l-.w of another state in
handling customer information. There are many costs associated with this uncertainty.
including costs to comply with multiple and conflicting regulatory requirements, the risks of
litigation or claims, expenses of developing redundant or special systems and procedures and

the loss of business opportunities.

The approach taken with HB 1478 and favored by the NDBA strikes a sensible balance
HB 1478 protects all customers who bank at financial institutions in North Dakota. |
Applying Notth Dakota law within the state of North Dakota means all financial institutions
that do business in North Dakota play by the same rules. Extending North Dakota’s privacy

law x
aw to branches of North Dakota banks that are located in other states, places the North

HB 1478 Testimony/E. Jarolimek
Page 2
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(/_ » Dakota banks at a competitive disadvantage in those states. If out-of-state offices of North

Dakota banks must follow the requirements of North Dakota law in those markets, they will

incur additional costs and lose opportunities to the competing banks in those markets

Applying North Dakota privacy laws to transactions in other states places North Dakota
potentially in conflict with those states, and raises the possibility that other states would
apply a similar rationale to apply their laws in North Dakota. Because of the complexities of
privacy laws, the requirements of one state may actually contradict the requirements of

another, setting up a conflict between competing states’ interests.

North Dukota citizens benefit by having locally-based financial institutions.
Several North Dakota-based financial institutions have expanded into ofiser states. By
maintaining their main offices in North Dakota, these institutions provide higher-paying jobs

sophisticated financial resources, and support many ancillary service industries. Local

communities strive to attract these institutions, and in turn use the presence of these
institutions to attract other businesses, Applying North Dakota privacy laws to transactions
in other states merely because the main office of the financial institution is in North Dakota

can only discourage financial institutions from locating their main office in North Dakota

Thank you for your time in considering this important bill.

Lobbyist Registration: #436
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TESTIMONY OF MARILYN FOSS (NDBA) ON ENGROSSED HB 1478

Mr, Chairman, members of the committee, I am Marilyn Foss, general counsel for
the North Dakota Bankers Association. Engrossed House Bill 1478 is the latest effort to
craft a privacy law that will meet the reasonable needs of the banking industry in North
Dakota and the expectations of North Dakotans for privacy of their financial information.

Banks have had two major focuses throughout the discussion on financial
information privacy. One is to have our statutes be clear that North Dakota’s law applies
to North Dakota banks when they are doing business in North Dakota with North
Dakotans, but that it does not apply when the bank is doing business in other states with
customers who are residents of the other states. In those cases, the law of the other states
would govern information sharing by a North Dakota bank, This is the issue of “export”
which you may have heard about. The second focus has been on to be sure our law
includes exceptions which will clearly permit North Dakota banks to offer customers
modern financial products and services as they continue to develop, and to condust
normal, banking operations without ruuming afoul of some provision of our law on
disclosure of customer information. We have concluded that Engrossed House Bill 1478
addresses these points appropriately and in a manner which respects the results of the
referral vote last June,

On the issue of “‘expott” it does so by defining a customer as “a person that is a
resident of or is domiciled in this state” and a covered financial institution as one that " is

physically located in the state”. This causes our law to clearly protect North Dakota
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citizens and businesses and to clearly cover North Dakota located banks, while just as
clearly excepting customers who are outside of North Dakota. Our interstate banks tell
us these definitional changes are sufficiently clear that they can apply them and can
adjust their systems to “sort” and categorize North Dakota customers as “opt outs’, to use
the parlance of last session’s debate.

Engrossed House Bill 1478 also adds a new subsection 12 to NDCC 6-08.1-02 to
permit the state banking board and state credit union board to adopt regulations to permit
North Dakota banks and credit unions to use those exceptions of federal law which apply
to allow information sharing to carry out ordinary business transactions and processing
and to share information wiﬂ: law enforcement under other laws, even if a customer “opts
out”. These “no opt out” exceptions are found in section 502(e) of the federal Gramm
Leach Bliley Act ( “GLBA”). They are comprehensive, but not controversial. So you
can see that for yourselves, I have attached a copy of them to my testimony and would be
happy to discuss individual exceptions with you at any time during your consideration of
this bill. The regulations which are adopted must give customers at least as much
protection as occurs if a customer had opted out under federal law. The addition of the
new subsection 12 will substantially improve the current law without in any way
intruding on customer expectations of privacy.

Engrossed House Bill 1478 also includes specific provisions to require specific
customer consent before information may be shared under a joint marketing agreement as

provided in GLBA. Frankly, we think that provision hurts small banks and their ability to

offer comprehensive financial services and products in competition which larger banks.
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However, we do recognize this was an issue which was debated during the referral
process and that we did not successfully get our point across to the public,

Before I close, I do want to note that the committee will be considering other bills
which address disclosure of nonpublic personal information (customer information) by
both the securities and insurance industries. In their current form each of those other bills
essentially conforms the exceptions which will apply to financial information sharing by
insurance companies and securities firms. Current law imposes different and more liberal
rules for insurance companies and securities firms than apply to banks. NDBA continues
to believe that financial institutions and their competitors should operate under the same
rules for information protection. Accordingly we favor of laws which embody that same

principal.
With that, I'd be happy to respond to committee questions.
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GLBA “NO OPT OUT” EXCEPTIONS

S’“Q.\ 502. OBLIGATIONS WITH RESPECT TO DISCLOSURES OF PERSONAL INFORMATION (15 USC

mfo%ga o#-AL EXCEPTIONS.-Subsections (a) and (b) shall not prohibit the disclosure of non public personal

(1)asn cesm to effect, administer, or enforce a transaction requested or authorized by the consumer, or in

connection
A) servicing or processing a financial product or service requested or authorized by the consumer,
ing the consumer's accqunt with the financial institution, or with another entity as part of a

maiptaining or servic
rivate label cr%t?it card program or other extension of credit on behalf of such entity ; or
C) a proposed or actual securitization, secondary market sale (including sales of servicing rights), or similar

transagtion related to a transaction of the consumer;
(2) with the consent or at the direction of the consumer;

3)(A) to protect the confidentiality or security of the financial institution's records pertaining to the consumer, th
:(;ez'(vic)e rpprmiupt, or the lﬁ’n therein; (B) to protect a%lginst or prevent ?ctuaﬁ)r potfr%tial 'tl;aucf, unaqtﬁ’oﬁged
actions, claims, or other liability; (C) for re uiﬁd institutional risk control, or for resolying customer disputes or
es; (D) to persons holding a 1ég 0111' neficial interest relating to the consumer; or (E) to persons actlng ina
1duciary or representative capacity on behalf of the consumer;

4) to provide information to insurance fate advisory organizations, guaranty funds or agencies, licable rati
;(ag) cx%s g} the financial Ilmstltution, perons, assess%g tﬁe instgtultli%ns comtp)iianceswi% %eldgsens_y%ggnﬁrﬁ t;}ulnﬁua
tution's attorneys, accountants, and auditors; -

ST R e T TR T e T

5) to the extent specificall itted or required under other provisions of Jaw and in accordance with the Right
%izmncial anactszgt of 1375, to law enfosgement a enc?es, ﬁixﬁzlu ing a Federal func?ional negufator, the Secrgh toof
the Treasma/ wi res%ect to subchapter IT of chapter 53 of title 31, United States Code, and chapter 2 of title I of Public

Law 91-508 (12 U.S.C. 1951-1959), a State insurance authority, or the Federal Trade Commission), self-regulatory
_prognizations, or for an investigation on a matter re ated to public safety;

‘ (/ | 4 A to a consumer reportmrt; agency in accordance with the Fair Credit Reporting Act, or (B) from a consumer report
.\ ported by a consumer reporiing agency ;

in connection with a proposed ot actyal sale, merger, transfer, or exchange of all or a portion of a business or
| gp)erating Uit i the disclosure of nonpublic persone.lginfbnnatioﬁ concems Solely consumers of such business or urit;
or

(8) to comply with Federal, State, or local laws, rules, and other applicable legal requirements; to comply with a
pr%aerl{yi' authorized civil, criminal, or regulatory investigation or subpoena or summons by Federal, S&te, or local
authorifies; or to mspoqcf to judicial process or government regulatory authorities having jurisdiction over the financial
institution for examination, compliance, or other purposes as authorized by law.
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