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2003 SENATE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. SB 2141

Senate Judiciary Committee

QO Conference Committee

Hearing Date 01/29/03

Tape Number Side A Side B Meter #
1 X 0-29.5

e -t

Committee Clerk Signature  F7/#/co X ;é(éém’
vy

Minutes: Senator John T. Traynor, Chairman, called the meeting to order. Roll call was taken

VY S R CUSIIC TN S D

Q and all committee members present. Sen. Traynor requested meeting starts with testimony on
bill, ‘
I

Testimony Support of SB

Ed Nagel Jr. Director of the office of the State Auditor (meter .5) read attachment #1a, !
Senator Stanley W, Lyson, Vice Chairman discussed the aspect of this department becoming a |
“police” officer not an auditing department. Discussed “mini” audits.

Senator Thomas L. Trenbeath wondered if the information gathered in this manor could be used

in a court case if not properly obtained. How do they manage to staff this?
Sen. Lyson asked if they have suspicions why the did not tell the Attorney Generals office or the

States Attorney's office. Mr. Nagel wanted to have better information before going to these

departments,
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Senate Judiciary Committee
Bill/Resolution Number SB 2141
Hearing Date 01/29/03

Senator John T, Traynor, Chairman discussed the term alleged (meter 8.8) Discussion on there
present access to tax returns and the “Confidentiality” of tax returns. The audit department
publishes there reports but would not publish confidential information, If it goes up a level then

the - nfidentiality no longer applies and the information can become public access.

Senator Stanley W. Lyson, discussed allegations (meter 11.0) further,
Senator Dick Dever and Senator Dennis Bercier asked if this is a “Whistle Blower” bill? Yes.

Do you not think your prior investigation would put out a “red flag” to whom you were
investigating before a true investigation would begin?

General discussion on the functions of different departments (meter 13.4)

Senator Carolyn Nelson asked who audited his department? Mr. Nagel stated a private CPA firm
did. (meter 17.4)

Robert R, Peterson - State Auditor (Attachment #1b) Read Testimony (meter 19.1)

Testimony in opposition of SB

none

Testimony Neutral to SB

Rick Clayburgh - Tax Commissioner Testimony (meter 20.7)

Section 2 of bill has some issues, Discussion on the confidentiality of department and our
liability if we breach this it is a class A misdemeanor. We are a voluntary tax system. A system
like this would can and will be used against them, violates the 5th Amendment. We are
forbidden to gi;re Federal Tax information with out specific legislative and IRS authority, this bill

is to broad for our agreements with the IRS,
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Page 3

; Senate Judiciary Committee

1 Bill/Resolution Number SB 2141
“™  Hearing Date 01/29/03

Senator Thomas I, Trenbeath asked about the present process to release information (meter 23.2) 1
Discussed confidentiality of department (meter 24.0) |
Senator John T, Traynor, Chairman asked if Mr Nagel would be willing to work with

Mr, Clayburgh on putting together an amendment? No (meter 28.1)

Senator John T, Traynor, Chairman Closed the hearing on SB 2141

>

‘r ;
1
§

L~
N

A N ST e
e e

4..w.-;.\»uwm‘r-,m,',.;:,s“.‘.1-,\,‘4::‘,”,,”"“;4' e ‘ . ) ;
A - LA S N el e i M Sk
The micrographic tmages on this f1lm are accurate reproductions of records delivered to Modern Information Systeim Yor misrotilming md | i

o were ¢lwed fn the regular course of business, The photographic process meets standards of the American National Standards netitute [ "
‘ (ANS1) for archivat mierofflm, NOTICE: 1f the filmed image aboj i{s leps legible than this Notice, ft fs due to the cuality of the

document being #1imed,
(100 [D-1G - O3

- L
] o Oparator’s Signature Date

; Vo
' RPN

v T SR . Lo
AL ik i it S A il g b




N

T e e W e e i

2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SB 2141
Senate Judiciary Committee
Q Conference Committee

Hearing Date 02/04/03

Tape Number Side A Side B Meter #

3 X 22-40

Committee Clerk Signature 2 /*¢7e0 Z )’/WQ
v

Minutes: Senator John T. Traynor, Chairman, called the meeting to order. Roll call was taken
and all committee members present. Sen. Traynor requested meeting starts with committee work
on bilt,

Senator John T. Traynor, Chairman (meter 1.9) handed out Attachment #1 Letter of Opinion

from the Attorney Generals office and a memo, Attachment #2, from Ed Nagel in response to

meeting with the Tax Commissioner,

Made to DO NOT PASS SB 2141 by Senator Dick Dever and seconded by Senator
Thomas L. Trenbeath

Roll Call Vote: 6 Yes. 0 No. 0 Absent

Motion Passed

Floor Assignment Senator Thomas L. Trenbeath

Senator John T. Traynor, Chairman closed the hearing

¢ AT I iy
Muwmuﬂmkﬁ.“x N et o

. S e
I S el
T

R R TP RN
retAvah - e —— ——

The micrographic imeges on this #1im are sccurate reproductfons of records det{vered to Modern Information Systems for microffiming and

ument being #1imed.

were filmed In the regular course of business. The photographfc process meets standards of the American Natfonal Standards Institute
s:gsn for archival microfflm. NOTICE: 1If the fiimed image above fs leps Legible than this Notfce, 1t Is due to the quality of the

%&Q@&%@@ \(j\‘ ,QO /0”/%_&“_&3

THN L 1 S i i e oo

-l




T, VAT TV ey, W ..

-

Date: February 4, 2003
”/\, Roll Call Vote #: 1

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. SB 2141

Senate JUDICIARY Committee

Check here for Conference Committee

Legislative Council Amendment Number

Action Taken DO NOT PASS

Motion Made By  Sen, Dever Seconded By Senator Thomas L. Trenbeath

Senators Senators
Sen. John T. Traynor - Chairman Sen. Dennis Bercier
Sen. Stanley. Lyson - Vice Chair Sen, Carolyn Nelson
Sen. Dick Dever
Sen, Thomas L. Trenbeath

Total  (Yes) SIX (6) No _ZERO (0)

Absent  Zero (0)

Floor Assignment  Senator Thomas L. Trenbeath

If the vote is on an amendment, briefly indicate intent:
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REPORT OF STANDING COMMITTEE (410) Module No: SR-22-1711

February 5, 2003 12:52 p.m. Carrler: Trenbeath
insert LC:. Thle:.

q REPORT OF STANDING COMMITTEE
SB 2141: Judiclary Committee (Sen. Traynor, Chalrman) recommends DO NOT PASS
(6 YEAS, O NAYS, 0 ABSENT AND NOT VOTING). SB 2141 was placed on the

Eleventh order on the calenduar.
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STATE COF NOHTH DAKOTA

OFFICE OF THE STATE AUDITOR

8TATE CAPITOL
600 E. BOULEVARD AVE. - DEPT. 117
BIBMARCK, ND 68505

TESTIMONY BEFORE THE SENATE
JUDICIARY COMMITTEE
January 29, 2003

Senate Bill No, 2141

Testimony - Presented by Ed Nagel, Jr.
Director

Chairman Traynor, members of the committee, my name is Ed Nagel. | am here to
testify in support of Senate Bill No. 2141,

This bill creates a new subsection in section 5§4-10-01, and amends section 54-10-24 of
the North Dakota Century Code. The new subsection is on page 2, fines 14 through 20.
This new language will give the State Auditor specific authority to investigate alleged
acts of improper use of state or federal funds, without conducting a complete audit of
the state agency or political subdivision. This authority would allow the State Auditor to
investigate allegaticns of improprieties in a more timely manner, and only to the extent

necessary.

The amendment to section 54-10-24 Is on page 3, lines 7 through 11. This amendment
will allow the State Auditor to examine records in the possession of the Tax
Commissioner, during the course of any audit or investigation. The current language in
gsection 54-10-24 provides the State Auditor with access to records maintained by the
Tax Commissioner only during an audit of the Tax Commissioner, There may be times
during an Investigation or audit of another state agency when Information in the
possession of the Tax Commissioner needs to be reviewed. This bill does not change
what information at the Tax Commissioner's office can be examined, but only when it

inay be examined,

| urge your favorable consideration of this bill and ! will answer any questions you have
regarding this bill.
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STATE AUDITOR
ROBERT A. PETERSON
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STATE OF NORTH DAKOTA /b.

OFFICE OF THE STATE AUDITOR
BTATE GAPITOL

600 B, BOULEVARD AVE.» DEPT. 117
BIBMARCK, ND 58508

August 14, 2001

The Honorable Wayne Stenehjem
Attorney General
Attorney General’s Office

Dear Mr. Stenehjem:

I’'m writing to request a formal Attorney General’s Opinion regarding sections 54-10-
22.1 and 54-10-02 and any other pertinent sections of the North Dakota Century Code
(NDCC) or prior Attorney Generals’ Opinions relating to the following issue. The State
Tax Commissioner’s office has refused my auditor’s access to individual tax returns, The
performance auditors are conducting an audit of the Service Payments for the Elderly and
Disabled (SPED) and Expanded SPED programs. They are attempting to verify the
accuracy of financial information included by program recipients on their applications for
services, The Tax Department’s refusal is surprising because access was granted during
our performance audit of the Child Support Enforcement Program (CSEF). The CSEP
audit was unrelated to any audit of the State Tax Department.

Tax Department representatives have cited NDCC section 54-10-24, stating that it
provides access to the State Auditor’s Office when “...conducting an audit and
examination of the books and records of the tax commissioner...”. However this law was
written before performance audits became part of the responsibilities of the North Dakota
State Auditor’s Office under state law. In addition, the language set forth in NDCC
section 54-10-22.1 (“Notwithstanding any other specific sections of law...") appears to
provide us access to all information relating to operations of all governmental units
“...when necessary in conducting an audit”.

NDCC section 54-10-22.1 was used in an Attorney General’s Opinion issued on

" November 3, 1994 relating to a similar issue of access to confidential information

maintained by the Protection and Advocacy agency. This opinion stated that the phrase
“notwithstanding any other specific sections of law” used in statute means that in spite of
and without prevention by other sections of state law that may make records confidential,
those records ure uvailable to the State Auditor and the Auditor’s employees for audit

purposes.”

The questions I have relating to this issue are:
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| 1) Do sections 54-10-22.1 or 54-10-02 or any other section(s) of North Dakota
3 Century Code or prior Attorney General's Opinions provide the State Auditor’s

| Office with the authority to review financial information contained in tax returns,
as it pertains to any audit?

2) If no section of the North Dakota Century Code or prior Attomey General’s
Opinion provide the State Auditor’s Office with this authority, what specific
wording would you advise that we use in language for legislation we would plan
to introduce during the next legislative session to grant us this authority?

I appreciate your immediate cooperation in resolving this matter. I'm sure you can
understand that time is of the essence since this materially impacts an ongoing audit,
Thank you for your assistance and if you have any questions relating to this matter,
please contact Gordy Smith of my staff at 328-2241,

Ui

Robert R, Peterson
Staie Auditor

Sincerel
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ETATE OF NORTH DAKOTA W #/

OFFICE OF ATTORNEY GENERAL

STATE CAPITOL
6. E BOULEVARD AVE DEPT 126
E.SMARCTH, ND 68506-0040
(7C’ U26-2210  FAX (701) 328-2226

Wayne Senehjem
) ATTORNEY GENERAL
LETTER OPINION
2001-L.-36

September 14, 2001

Honorable Robert R, Peterson
] State Auditor

i 600 East Boulevard Avenue

: Bismarck, ND 685085

Dear Mr, Peterson:

Thank you for your letter regarding the effect of Income tax confidentlality provisions
upon your attempt to conduct a performance audit on the Department of Human
Service's Service Payments for the Elderly and Dlsabled (SPED) and Expanded SPED

fD programs,
h It Is my understanding from your letter that the performance audit Is being conductec! in
an attempt to verify the accuracy of financlal information provided by program reciplents

when applylng for services. As part of this audit, you requested access to selected
program reclplents’ Income tax returns on flle with the Tax Commissioner in your effort

to verify the accuracy of the financlal Information provided by the applicants for the

SPED program., The Tax Commissloner denled your request for access to these

. returns on the basis that there Is no statutory exception to the confidentlality provisions
of N.D.C.C. § 57-38-57 that would authorize the State Audlior access to this Information

for the reasons stated In your request, You noted that in a previously conducted audit
of the Child Support Enforcement Program (CSEP), access to return information was

granted by the Tax Commissioner,

Your question Is whether there ls any statutory exception to the confidentlality
provisions of N.D,C.C, § 57-38-57 that would authorize access by the State Auditor to
| Ihcome tax return Information of SPED program recipients held by the Tax

Commissioner as pant of a performance audit conducted to vetlfy the accuracy of the
| financlal Information provided by program reciplents when applying for services with the

Department of Human Services.
Sectlon £7-38-57(1), N.D.C.C., provides, In pertinent part:
) The secrecy of returns must be guarded except as follows:

i
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’3 LETTER OPINION 2001-L-36
September 14, 2001
Page 2

1. Except when otherwise directed by judiciai order, or_as s otherwise
provided by law, the tax commissioner, the tax commissioner's
deputies, agents, clerks, and other officers and employees, may not
divulge nor make known, in any manner, whether or hot any report
or return required under this chapter has been filed, the amount of

Income, or _any pariculars set forth or disclosed in _any report or
return required under this chapter, including the copy or any portion
thereof or information reflected in the taxpayer's federal income tax
return_that the tax commissioner may require to be attached to,
furnished with, or included in the taxpayer's state income tax return.

(Emphasis supplied.)

"T‘«‘“

A violation of this provision can constitute a class C felony. N.D.C.C. § 12.1-13-01.

It is for common policy considerations that states imposing an Income tax
'43 confidentlality statutes similar to N.D.C.C. § 57-38-57:

[Tlhe purpose In enacting state statutes prohibiting tax or other
government officlals from divulging information contaihed in income tax
returns has been not only to protect the individual taxpayer's privacy or his
privilege against self-incrimination, but also to facilitate tax enforcement by
encouraging the taxpayer to make full and truthful declarations in his
returns, without fear that his statements will be revealed or used against
him for other purposes. The statutes under consideration here typically
contain exceptions to nondisclosure, for example, upon a proper judicial
order or where the returns or information contalhed therein are sought in
connection with an investigation or prosecution of {ax law violations.

enact

Joel E. Smith, Annotation, Confidentiality of Income Tax Returns, 1 A.L.R.4th 959

(1980).

See also N.Y. State Dept. of Tax. v. N.Y. Dept of Law, 406 N.Y.S.2d 747 (N.Y. 1978);
Wales v. Tax Commisslon, 412 P.2d 472 (Ariz. 1966); In_re Hampers, 651 F.2d 19 (1st
Cir. 1981) (North Dakota appeared on an amici curlae brief in support of the

Massachusetts Commissioner of Revenue).

The North Dakota Supreme Coutt has held that filing an iIncome tax return upon which a

A tax llabllity can be determined is mandatory. Dorgan v. Kouba, 274 N.W.2d 167 (N.D.
1979). The confidentiality provisions of N.D.C.C. § 57-88-57 facllitate this mandate.
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q LETTER OPINION 2001-L-36
September 14, 2001
Page 3

An examlnation of N.D.C.C. §57-38-57 reveals no exception to its confidentiality
provisions that would authorize access by the State Auditor to tax returns of SPED
reclplents for the reasons stated in your request. Therefore, it Is necessary to examine
the provisions of N.D.C.C. §§54-10-24 and 54-10-22.1 to determine if there Is

additional statutory language granting you the necessary authority.

Section 54-10-24, N.D.C.C., was enacted in 1969 and amended and reenacted in 1977.
1969 N.D. Sess, Laws ch. 435, § 1; 1977 N.D. Sess. Laws ch. 486, § 1. It provides in

pertinent part:

The state auditor and persons employed by him, when necessary in
conducting an audit and examination of the books and records of the tax
commissioner as authorized by law, may examine any return, report, ot
other Information filed with the tax commissioner, and confirm the
authenticity of such return, report, or other information with the taxpayer }

who flled it.

'3 This section relates only to an audit of the Office of the Tax Commissloner as required i
by N.D.C.C. § 54-10-01. In your letter you made reference to an audit you conducted of
the CSEP wherein you were glven access to income tax return Information. This ‘
program Is the child support refund program in which the Tax Commissioner offsets
income tax refunds with debt owed under the CSEP. This offset program is authorized
under N.D.C.C. ch. 57-38.3 and Is administered by the Tax Commissioner. Because !
the Tax Commissioner administers it, the State Auditor had access to income tax g
returns under N.D.C.C. § 54-10-24, However, this section does not authorize the State g
Auditor to examine income tax retuns of SPED recipients as requested since this !

program Is not administered by the Tax Commissioner.

Section 54-10-22.1, N.D.C.C., was enacted In 1977. 1977 N.D. Sess. Laws ch. 485,
§ 1. It provides as follows:

Notwithstanding any other specific sections of law, the state auditor and
persons employed by him, when necessary In conducting an audit, shall
have access to all information relating to operations of all governmental
units subject to audit. The state auditor and persons employed by him
examining any information which Is confidential by law, shall guard the
secrocy of such Information except when otherwlse directed by judicial

order, or as Is otherwise provided by law.
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LETTER OPINION 2001-L-36
September 14, 2001
Page 4

To the extent that a statute is amblguous, legislative history may be considered.
N.D.C.C. § 1-02-39(3). This ambigulty can be created when two statutes are read
together. Bland v. Com’'n On Medical Competency, 557 N.W.2d 379, 382 (N.D. 1996).

Leglslative history reveals that N.D.C.C. § 64-10-22.1 was introduced in 1977 on behalf
of the State Auditor as Senate Bill 2281, Hearing on S.B. 2281, 1977 N.D. Leg. (Jan.
24) (Testimony of Sen. Thane). A representative of the Stale Auditor gave pertinent

lestimony on January 24, 1977:

Mike Schwindt, Chief Auditor, State Auditor's Office, stated that the
current state law provides that their office shall have access to Information
in stated agencies subject to audit by their department. A number of
depantments have laws or regulations that information should be
restricted. A specific statute over-rules a general statute, which means
that they would be excluded in some cases. For Instance, Workmen's
Compensation can keep information from them and at times they might
have need for some of this information. The Social Service Board restricts
the Information to a very few people. Sometimes they need this to see
that the payments are made to the proper people. At institutions, to
detetmine appropriate rates, you must be able to find out when people
were born or dle, so birth and death cerlificates should be available for
their office to use. These vital statistics should be avallable.

Hearing on S.B. 2281, 1977 N.D. Leg. (Jan. 24) (Statement of Mike Schwindt), The
testimony was limited to the State Auditor getting access to information while auditing a
state agency “notwithstanding” the fact that the agency being audited was bound to
keep cerain Information confidential under a specific statute, There was no suggestion
that this statute be read to provide access to tax return information in the possession of

the Tax Commissioner as part of the audit of another agency.

In 1977, N.D.C.C. § 54-10-24 was amended and reenacted In Senate Bill 2509. It
related to the repor that the State Auditor was required to make to the Legislative
Review Committee regarding audits of the Office of the Tax Commissioner. On
February 2, 1977, Chlef Auditor Mike Schwindt also testifled at the hearing on this
logislation, He did not express a need to Increase the State Auditor's access to tax
return information flled with the Tax Commissioner. Heating on S.B, 2509, 1977 N.D.

Leg. (Feb. 2) (Statement of Mike Schwindt).

| am aware of 1994 N.D. Op. Att'y Gen. L-305, relating to N.D.C.C. § 54-10-22.1 and to
its application to an audit of the Committee on Protection and Advocacy, which held
certain records confldential under N.D.C.C. § 25-01.3-10. The opinion considered the
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definition of “notwithstanding” and concluded that your office had access to the
otherwise confidential Information for the purpose of auditihg the Protection and
Advocacy Project. It was further determined that this conclusion was consistent with
federal law which also protected these records. The opinlon did not address the Issue
whether the State Auditor had access to confidential information held by one state
agency, such as income tax returns on file with the Tax Cornmissioner, for the purpose

of auditing another unrelated agency.

e e i e i

Based upon this analysis, It is my opinion that there Is no statutory exception to the
confidentiallty provisions of N.D.C.C. § 57-38-57 that would authorize the State Auditor
to access Income tax return information of SPED program reciplents held by the Tax
Commissioner as part of a performance audit on the Department of Human Services
conducted to verify the accuracy of the financial information provided by program

recipients when applying for services.

You wish to know what language could be drafted for legislation to be introduced in the
next legislative session, which would grant you the authority to request tax return |

language for legislation would not be difficult. | Invite you to review this policy matter
with the Tax Commissioner and me if you wish to proceed with legislation. |

Sincerely, /. ‘ ‘

Attorney General

rww/pg
ce:  Rick Clayburgh, Tax Commissloner
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To:  Senator Traynor & Committee Members of the Senate Judiclary Commitiee
From: Ed Nagel, Director . .2

Re:  Proposed Amendments to SB No. 2141
Date: Feb. 3, 2003

At your request, our office met with a representative of the Tax Commissioner's Office in

an effort to draft amendments to SB No. 2141 that would be acceptable to both parties.
We were not successful in that effort. .

Aftached are our proposed amendments to SB No. 2141. These amerdments were |
: shared with the Tax Commissioner's Office, however these amendments do not

: address their concems. The Tax Commissioner's Office may propose additional

- amendments for your consideration.

) j | Please contact me at 328-4782 if you have any questions or need additional
| information.
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PROPOSED AMENDMENTS TO SENATE BILL NO. 2141
February 3, 2003

Page 2, line 14, replace " nvestigate” with “audit”

Page 2, line 20, replace “investigations” with *audits”
Page 2, line 30, remove “or investigation”
Page 3, line 8, remove “of Investigation”
Page 3, line 11, remove “or investigation”

> Renumber accordingly
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