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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SB 2174
Senate Judiciary Committee
J Conference Committee

Hearing Date 01/22/03

Tape Number Side A Side B Meter #
1 X 00-39.0

Committee Clerk Signature 7?401/1 'S af ,e(( ‘(6{/1 2
Minutes: Senator John T. Traynor, Chairman, calied the meeting to order. Roll call was taken
,,»""\ and all committee members present, Sen. Traynor requested meeting starts with testimony on the
bill,
Testimony in support of SB 2174

Senator Stanley W. Lyson - District #1 This bill was put forth from the Trial Attorneys

Association, I agreed with this because I think that the “pendulum” has swing to far in one
direction and we need to bring it back to some type of workable situation. |

Vern Neff - Lawyer Williston, ND Read Bill (meter 2.1) Sited two Supreme Court Cases (meter
2.1) What constitutes reasonable corporal punishynent? Sited two incidents in my practice
(meter 4.5) Both cases were dismissed in a Grand Jury.

Senator Traynor asked if the Supreme Court has defined “Corporal Punishment” as is described

in this bill? Yes pretty much (meter 8.2)
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Page 2

Senate Judiciary Committee

Bill/Resolution Number 2174
rﬁ Hearing Date 01/22/03

Senator John T, Traynor, Chairman asked if this bill was the present law of ND. We are trying
to take the case law and put it where everyone can see it,

Senator Thomas L. Trenbeath Can we refer to 1C, According to this my daughter could not

work in a soup kitchen! (meter 8.5)
Senator Dick Dever questioned the distinction between serious Vs, substantive (meter 9.3)
Substantial means obvious, has some longevity.
Senator Carolyn Nelson Refereed to a bill passed in 1989, (meter 10.2) The administration of
Corporal Punishment is prohibited in School districts, non public schools, day cares, preschool.
In the Penitentiary and with the use of disabled children. Now you want to allow it in a home.
Discussion of where morality is learned and not learned (11.0 meter)

‘/\ Senator Carolyn Nelson You are making corporal punishment and discipline the same word

Senator Dennis Berciet questioned the wide openness of “dangerous weapon”. (meter 14)

Testiinony in opposition of SB 2174
Cathy Mayer Directot of Prevent Child Abuse (meter 18.0) Read Attachment #1
Senator Stanley W. Lyson, Vice Chairman asked how to parent a child that you have reasoned
with and they have learned from pears extreme misbehaviors? She did not have an angwer, Can
you say that a pareni could not spank their child and it should be against the law? No I can not
say this.
Wanda Rose - ND Children’s Caucus Read Attachment #2, (meter 25.4) Corporal Punishment is
not a method that should be used at all,
Sen, Traynor questioned the language of Distillation of current case law? (metet 27.6)

Connie Hildebrand - National Association of Social Workers (meter 28.7) Attach, # 3 Read
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Senate Judiciary Committee

Bill/Resolution Number 2174
N Hearing Date 01/22/03

Linda Johnson - Director of School Health Programs (meter 31.6) Read Attachment 4. There is
an unusual time where we may use physical force. To separate fighting students or apprehend a

weapon ot in self defense for example. As you read this law it talks about education department

in the paragraph before and this section does not. We are unclear if this refers to schools and
teachers? Senator Thomas L. Trenbeath stated that he finds no conflict in this bill (meter 34.2)

Senator Carolyn Nelson spoke that corporal law is prohibited in schools

Senator Traynor asked Mr, Neff (38.6 meter) What would the effect be on the law if the

legislature were to reject SB 21747 1409.22 would remain the Law.
Senator Dick Dever asked Kathy Mayer if it is O.K. to spank your child why do you think others |
should not? |
-, Testimony Neutral to SB 2174:

Paula Grossinger Executive Director and Lobbyist for the ND Trial Lawyers Assoc.

I want to clarify to Senator Stanley W. Lyson that there was yreat disagreement as to our support
of this bill. We are neutral in our suppott of 2174,

Senater John T. Traynor, Chairman closed the hearing
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SB 2174
Senate Judiciary Committee

O Conference Comimittee

e e e

Hearing Date 01/27/03

Tape Number Side A Side B Meter #
3 X 6.9 Bad Tape

Committee Clerk Signature Stnra X /“M ‘
e

Minutes: Senator John T. Trayner, Chairman, called the meeting to order. Roll call was taken

N \ and all committee members present. Sen, Traynor requested meeting starts with committee work

Mot

on the bill,

e e s i a1 I

(Tape 3 side 1 meter 6,9) Discussion on custody battles and striking a child, Sited court cases.
Senator Thomas L. Trenbeath, Senator Stanley W. Lyson, Vice Chairman discussed if cases were

criminal cases of custody cases. (Meter 14.5) What are the perimeters on who is the better

parent.

Motion Made to DO NOT PASS SB 2174 by Senstor Carolyn Nelson and seconded by
Senator Dennis Bercier
Roll Call Vote: 6 Yes. 0 No. O Absent

Motion Passed

;' ."l Floor Assignment Senator Thomas L. Trenbeath
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, Roll Call Vote #: 1 |
2003 SENATE STANDING COMMITTEE RCLL CALL VOTES
BILL/RESOLUTION NO. SB 2174
Senate JUDICIARY Committee
Check here for Conference Committee
Legislative Council Amendment Number
Action Taken DO NOT PASS
Motion Made By  Sen. Nelson Seconded By Senator Dennis Bercier
Senators Yes | No Senators Yes | No
Sen. John T. Traynor - Chairman X Sen. Dennis Bercier X
Sen, Stanley. Lyson - Vice Chair X Sen, Carolyn Nelson X
Sen. Dick Dever X
Sen. Thomas L. Trenbeath X
N
Total (Yes) Six (6) No _ Zero (0)
Absent _ Zero (0)
Floor Assignment Senator Thomas L. Trenbeath
If the vote is on an amendment, briefly indicate intent;
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REPORT OF STANDING COMMITTEE (410) Module No: SR-14-1122
January 27, 2003 1:16 p.m. Carrler: Trenbeath
Insert LC:. Title:,

: ,f'\ REPORT OF STANDING COMMITTEE
f' SB 2174: Judiclary Committee (Sen. Traynor, Chairman) recommends DO NOT PASS
(6 YEAS, 0'NAYS, 0 ABSENT AND NOT VOTING). SB2174 was placed on the
Eleventh order on the calendar.
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(\‘ Testimony in opposition of $82174
Janudry 22, 2003

Kithy Mayer
Prevent Child Abuse North Dakota
Contact # - 223-9052

My name Is Kathy Mayer, and 1 am the director of Prevent Child Abuse North Dakota, a
statewide non-profit organization that provides education and public awareness for the
prevention of all forms of child abuse and neglect.

I am here today in opposition of Senate bill 2174,

It is the position of this organization as well as the national nrganization, Prevent Child
Abuse America, to oppose all use of corporal punishment in schools and custodial
settings and to support the use of appropriate disciplinary alternatives.

Historically, North Dakota has been progressive in its laws and policies designed to
protect children from violence, We know so much more today that we knew 10, 20 and
30 years ago about the consequences of physical violence directed at children, Research
done in the fields of medicine, mental health and even corrections have all essentially
s, come to the same conclusions, violence begets violence, Hitting and slapping as a

( practice by anyone is an act of violence that teaches children to become violent, There
are volumes of additional studies conducted that have prcven without a doubt hitting or
slapping children is neither a good thing nor does it work to stop misbehavior, If it
worked parents or caretakers would only have to hit once and misbehavior would be

gone,
Further research has shown that children who are hit and repeatedly threatened:
Fear aduits
Feel unloved and unwanted
Exhibit a high degree of anxiety

Seek revenge against others

Tend to be more aggressive
Lenarn hitting is a way to deal with anger and frustration

AR R R R R X

Regarding hitting in schools, child care environments, group homes, and foster homes,
which all could be considered custodial situations, the following reseatch has found:
¢  The use of corporal punishment is likely to train children to use physical
violence to control behavior.
¢  The goals of education, training and socialization of children can be
achieved without resort to physical violence.

‘ ¢  Rescarch also indicates that corporal punishinent impairs the responsibility
| development of children, interfered with learning, and increases the
) likelihood of vandalism and student aggression in schools,
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(’\ ¢  Corporal punishment can provoke anger and resentment on the part of the
child or adolescent to the detriment of the relationship with teachers, respect
for adult authority, and attitude toward the educational system.

A North Dakota state law dedicated to the eradication of child abuse, which legally

j mandates educators, as well as other professionals, to report parents and caregivers for
suspected child abuse, is paradoxical with the existence of legally permitted corporal
punishment in educational and custodial institutions.

Furthermore, in a statewide child abuse survey taken in 2002 by the ND State Data
Center at NDSU, fewer than 14% of respondents agreed that hitting a child is okay when
the child misbehaves.

In conclusion, I will restate my opposition to this bill or any further bills or amendments
that would condone any form of violence toward children. We've learned a lot in the
past several years, and we need to use that knowledge to continue our efforts to provide
safe environments for our children; in the home, in childcare, in out of home placement
environments and the schools.

Thank you for your attention and I would be happy to answer any questions regarding
(\, this testimony.
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January 22, 2003
Testimony on SB 2174
Senate Judiciary Commitiee

Chairman Traynor and Members of the Senate Judiciary Committee. I
am Wanda Rose from Bismarck, ND representing North Dakota
Children’s Caucus. North Dakota Children’s Caucus is a group of
individuals and agencies from across the state who advocate for children.
ND Children’s Caucus urges a DO NOT PASS on SB 2174.

Corporal punishment refers to intentional application of physical pain as a
method of changing behavior. This can include a wide variety of methods
such as hitting, slapping, punching, kicking, shaking, choking, and the use of
various objection (wooden paddles, belts and others) and painful body

postures.

Corporal punishment is an ineffective method of discipline and has major
harmful effects on the physical and mental health of those inflicted. There is
no clear evidence that corporal punishment provides for better control of

behavior.

Children who are exposed to corporal punishment do not develop enhanced
social skills or self-control. There are many effective alternatives to
corporal punishment, and it is possible for school authorities and others to

learn them and for children to benefit from such techniques.

Current research in behavior modification concludes that using positive
reinforcement technigues that reward appropriate behavior is more effective
and long lasting than methods utilizing corporal punishment.

The use of corporal punishment, especially in schools, promotes a message
that violence is an acceptable phenomenon in our society. It encourages
children to resort to violence because they see their authority figures ot
substitute parents use physical pain to alter behavior.

As a parent or grandparent, would you want a custodian be allowed to inflict
physical pain on your child or grandchild?

On behalf of children living in North Dakota, the North Dakota Children’s
Caucus urges a DO NOT PASS on SB 2174,
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BNASW

L] M
! ~ g b National Association of Soclal Workers

NORTH DAKOTA CHAPTER

& PO, Box 1775

Bismarck, ND 58502.1775
Telephone 701.223.4161

Fax Number 701.224.9824
E-Mail nasw@apind.com

Web Sile www.apind.com/nasw

Testimony on SB 2174
North Dakota Senate Judiciary Committee
January 22, 2003

Chairman Traynor and Members of the Senate Judiciary Committee:

My name is Connie Hildebrand, Bismarck resident and current Legislative Chair of the North Dakota Chapter
of the National Association of Social Workers. The National Association of Social Workers has over 150,000
members in 55 chapters throughout the United States, Puerto Rico, and the Virgin Islands, as well as our

international community.

I speak in opposition to SB 2174 which would institute corporal punishment within North Dakota statute. Such
legislation has been absent from most state statutes for thirty to forty years.

As stated in our national policy, “physical punishment and corporal punishment of children are interchangeable
_terms; both mean the intentional infliction of physical pain or discomfort on the body of a child as a penalty for
 “havior disapproved of by the punisher or as a method of modifying negative behavior.”

~Ii must clarify, physical punishment does not include physical restraint to prevent a child from harming himself,
herself, or others, or to protect property, nor does it include self-defense by an adult.

The National Association of Social Workers (NASW) believes in the right of every child to a safe and nurturing
environment, including home and educational experiences that are conducive to constructive learning. The use
of physical force against people, especially children, is a child-rearing practice that is antithetical to the best
values of a democratic society and certainly to the social work profession. Thus, NASW opposes the use of
physical punishment in homes, schools, and all other institutions, both public and private, where children are

cared for and children are educated.

In adopting this policy, NASW is proud to join many other organizations, both national and international, that
oppose the physical punishment of children in schools, institutions, and homes. ‘

Corporal punishment cannot be justified. Aristotle, founder of the scicnce of Logic said, between 384-322 BC
viennesssnnnens, and I quote,
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‘/ﬁyone can become angry, |
_uat is easy, |
But to be angry !
with the right person, |

to the right degree, |

at the right time, |
for the right purpose, ' |
%ﬁ in the right way ---- ;
PSS o, S NOE easy,” {

NASW asks your defeat of SB 2174 because, we kn
) ow. You are logical men and !
were elected.  We ask you make this decision « ++. at the right time, %or the r'ig}?tn pu‘r»;;)ons:n;nd%tt;e‘fgh{oxay

‘ Submitted:

g e 0 ddund

onnie M., Hildebrand, LICSW
"t President NASW-ND
‘r.‘gislative Chair, NASW-ND
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TESTIMONY ON SB 2174
A SENATE JUDICIARY COMMITTEE
| January 22, 2003
by Linda L. Johnson, Director of School Health Programs
(701) 328-4138
Department of Public Instruction

Chairman Traynor and members of the committee:

My name is Linda Johnson and I am the Director of School Health Programs |
including Safe and Drug Free Schools for the Department of Public |
Instruction. I am here to speak in opposition to SB 2174,

The Elementary and Secondary Education section of the NDCC, 15.1-19-02

prohibits corporal punishment by a school district employee. In the Section 3 ,

addition to 14-09-62, there is no definition of “other custodian”, Does this
:) include teachers? If so, how will this bill reconcile with 15.1-19-027

Currently through School Health Programs we offer professional development
for school staff in areas of violence prevention. Our classes on Bullying
Prevention and Get Real About Violence are well attended. In addition, the !
Conflict Resolution Center from University of North Dakota is on call to any |
district that requests training on nonviolence for staff and students,

I am pleased to answer your questions,
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15.1-19-02. Corporal punishment - Prohibition.
1. A school district employee may not Inflict, cause to be inflicted, or 3
threaten to inflict corporal punishment on a student. ’!
2. This section does not prohibit a school district employee from using the
degree of force necessary: .
a. To quell a physical disturbance that threatens physical injury to an |
Individuai or damage to property; ?
b. To quell a verbal disturbance; ’
c. For self-defense;
d. For the preservation of order; or |
e. To obtain possession of a weapon or other dangerous object
within the control of a student.
3. For purposes of this section, corporal punishment means the willful
Infliction of physical pain on a student; willfully causing the infliction of
physical pain on a student; or willfully allowing the infliction of physical pain
on a student. Physlcal pain or discomfort caused by athletic competition or
other recreational actlvities voluntarily engaged In by a student is not
corporal punishment.
g 4, The board of each school district shall develop policles setting forth
\\ standards for student behavior and procedures to be followed if the .
standards are not. met.
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N.W.2d 669, 670 (N.D.1996), There I8 no
finding of a ground for reducing child sup-
port under N.D.Admin. Code § 76-02-04.1~
09(2), nor is there any evidence in the record
to support such a reduction,

(99] Because the court did not impose a
child support obligation as required under
N.D.Admin, Code § 76-02-04.1-06.1 or spe-
cifically find a ground allowing a deviation
from that amount, we conclude the distriet
court’s award of child support in the amount
of $26 per month Is clearly erroneous,

m
[910) Because the district court's child
support calculation {s clearly erroncous, we
reverse and remand to the distriet court for
imposition of the $89-per-month child sup-
port obligation required by the guidelines.

[911) VANDE WALLE, CJ,,and
NEUMANN, MARING and MESCHKE,
JJ., concur,
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Carmen DINIUS, n/k/a, Carmen Oswald,
Plaintiff and Appellee,

.

John DINIUS, Defendant and Appellant,
Civi] No. 960287,

Supreme Court of North Dakota,
June AB, 1697,

Divorce proceedings were brought.” The
District Court, Oliver County, South Central
Judiefa) District, James M. Vukelle, J., en-
tered third amended divorce judgment based
on determination that former husband was
perpetrator of domestic violence, Husband
appealed, The Supreme Court, Neumann,
J, held that: (1) reasonable force used by
parents for purposes lsted in statule govern.

ing use of reasonable force upon mlnor;-.li
parent does not constitute “domestic vl
Jence” for purposes of statute creating pm
sumption against cusiody, and (2) husband
actfons did not constitute “domestic violenod

within meahing of such statute, >
Reversed, R
" . "
1. Divorce ©=208(1) . - - ;

"In original p]at‘_emenf of child followih
divorce, distriet court need only determif
best Interests and welfare of child. o

2, Infants ©=19.3(8) .. i

" To modify original custodia) placemen
distriet court must apply two-step ‘_imglya
under which, first, it must determiné whet)
er there has been significant change in ob
cumstances since original custody placemet
and, second, if significant change of circun
stances exists, court must determine whethi
that change compels change of custqdy"‘!
child's best interests. o

R

8. Infants ¢=19.8(7) - o

Distriet court’s decision to modify cust‘
dy Is finding of fact subject to clearly errosil
ous standard of review. Rules Civ.Pi'éti’
Rule 52(a), S '.‘q
4. Appfeal and Error ¢1008.1(5) i

~ Finding of fact is “clearly erroneous”;
i1 is induced by erroneous view of the law,
there is no evidence to support it, of |
although there is some evidence to support
on the entire evidence, Supreme Court Is laf
with definite and firm eonviction that a'mi)
take has been made. L
See publication Words and Phrases. .]

for other Judicial constructions and def. ,?
inftjons, I

b, Parent and Child &=2(8) q
#'* Reasonable foree used by parénts g
purposes Héted In statite governing use
réasonsble force upon minor by parent dod
not constitute “doniéstié viclende” for pu
poses of statute creating rebuttable presum
tion that parent who has perpetrated dom
¢ viclencs may nol be awarded cus
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nable force upon minor by

¢o e "domestle vio-
jes ute creating pre-
custouy, and (2) husband's
nstitute “domestir viclence”
f such statute,

)

Nacement of child following
court need only determine

NDCC 12.1-05-05, subd, 1, 14-09-08.2, subd,
1, par. j.
See publication Words and Phrases
for other judicial constructions and def-
inltions.

6. Divorce ¢=303(6)

Although amendment clarifying degree
of domestie violence required to invoke pre-
sumption against custody award was not in
effect when district court made custody deci-
sfon adverse w former husband, amendment
contained clear instruction to help Supreme
Court determine the Jaw concerning domestie

district court’s custody award, Dinius v
Dinius, 448 N.W.2d 210 (N.D.1989),

(98] Three yeuars after the custody award,
the eldest child, Angela, expressed a prefer-
ence to live with her mother, In 1992, custo-
dy of Angela was transferred to Carmen,
leaving cuslody of the three younger boys
with John, At that time, a visitation sched-
ule was established and nefther party was
ordered lo pay support.

(4] On March 8, 1995, John moved for
child support. Carmen countered seeking
child support for Angela, On December 28,

| welfare of child. violence, and Supreme Court thus would ex- 1995, the distriet court issued a second
‘ K6) ) amine former husband’s conduct in Light of amended divorce judgment, ordering John to
‘ " amendment In determining whether former pay Carmen $82 monthly child support from

righial custodial placement,
ist apply two-step analysis
L, it must determine wheth.
© n significant change in cir.
original custody placement,
gnificant change of circum-
- art must determine whether
- pels change of custody in
¢ sts.

L

wifa was entitled to presumption, NDCC
14--09--06.2, subd. 1, par. §; Laws 1997, ¢, 147,
§ 2

7. Divorce &=303(6)

Former huéband’s actions of hitting
daughter in face in dispute over washing
dishes and pulllug her from automobile by
grabbing her arm and hair did not constitute
“domestic violence” required to invoke pre-

March 1995 to February 1996, Thereafter,
the cowrt ordered Carmen to pay John $554
monthly child support.

[96) In May 1996, Carmen moved for cus-
tody of the three boys, or alternatively,
moved for a specified visitation schedile, In
her motion to transfer custody, Carmen al-
leged .fohn was a perpetrator of domestic
violence, The distriet court found John to be
a perpetrator of domestie violence based on

o sumption against custod):, where acts bad two Incidents iivolving Angela whith oc-
s 1 to modify custo- occwrred seven years previously and hushand curred in 1990, The court granted Carmen
el s to clearly errone- had not commitied any acts of domestie vio- custody of the two youngest boys, Jordan

review. Rules Civ.Proc,,

ror &=1008.1(6)

ict I8 “clearly erroneous” if
rroneous view of the law, if
~ ence to support it, or ff,
some evidence to support it,
ence, Supreme Court is left
firm conviction that a mis-
e,

fon Words and Phrases
al constructions and def-

id &=2(8)

orce used by parents for
! statite governing use of
ipon minor by parent does
mmestie violence” for pur-
eating rebuttable presump-
ho has perpetrated domes-
not be awarded custody,

i
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lence since that time, and there was no evi-
dence that such acts involved serious bodily
injury or suggested pattern of domestic vio-
lence. NDCC 14-09-06.2, subd. 1, par. §,

—

Robert J. Snyder, of Snyder Coles Law-
yers, Bismarck, for defendant and appellant.

Orell D, Schmitz, of Schmitz, Moench &
Schmidt, Bismarck, for plaintiff and appel-
lee.

NEUMANN, Justice.

[91) John Dinjus appeals from the district
court’s judgment finding him the perpetrator
of domestle violence and granting Carmen
Oswald, formerly known as Carmen Dinfus,
custody of thefr children. We reverse,

(92] In 1989, John and Carmen Dinius
divorced. That same year, John was award-
ed the custody of thelr four children, Car.
men eppealed, and this cowrt upheld the

and Jurett, and allowed Landon, an adult, to
live with whomever he chose. |

[16) John appenled the decision and re-
guested this court to stay the transfer pend-
ing the appeal. On October 30, 1996, we
granted the stay and remanded the case to
the district court to determine John's poten-
tia) child support oblgation,

[97] On November 22, 1996, the distriet
court issued a third smended divorce judg-
ment specifying John's child support obl-
gatlon, John appealed and asked the court
to stay the judgment and order Carmen to
pay child support pending the appea), as
outlined in the second smended divoree judg-
ment, On December 18, 1996, we stayed the
Judgment, and ordered that Carmen pay
child support, John appeals,

{98) John argues the distriet court erred
by determining he was the perpetrator of
domestie violence. John urgues he did not
commit domestic violence, but rather was
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disciplining  Angela as permitted under
N.D.C.C. § 12,1-056-05(1).

(6] In its order granting Carmen custody,
the distriet court found John committed two
acts of domestic violence against Angela in
1990, One incldent involved John hitting
Angela in the face in a dispute over washing
dishes, Another incfdent involved pullihg
Angela from a car by grabbing her by the
arm and halr, In its findings, the district
court stated: "~

“Angela Dinjus testified that John hit
her ‘on the face' on one occasion in 1990,
John allegedly bécame angry with her be-
cause she was doing the dishes too slowly.
Angela testified that on another oceasion in
December of 1990, John pulled her out of a
car by grabbing her by the arm and by her
hair, Angela testified that as a result of

Ind
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the latter Incident, ‘T had marks on my
arm. And I had some bruises on my
head.’ ‘
E » * . * » ] [

The Court finds that John did commit
two. acts of .umestic violence against
Angels Dinius, From this the Court con-
cludes there exists a material change in
clrcumstancas,”

(110] The district couirt invoked the pre-
snmption against custody and ordered a
change of custody to Carmen. In reaching
its decision, the distriet court did not deter-
mine whether John's acts constituted reason-
able disciplinary measures. L

{1,2] (911} In the original placement of a
child following a divorce, the district court
need only determine the best interests and
welfare of the c¢hild, - Gould v. Miller, 488
N.W.2d 42, 43 (N.D.1992). To modify an
original custodfal placement, the distriet
court must apply a two-step analysls. Van
Dyle v Van Dykg,"_'BBB N.w.2d 197, 201
(N.D.1995). First, the court must determine
whether there has been a significant change
in clrcimstances since the original custody
placement, Klose v, Kilose, 624 NW.2d 94,
96 (N.D.9%M).  Secondly, if a significant
change of chreumstances exists, the court
must determine whether that change com-
pels a change of custody in the child’s best
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interests. Barstad v Barstad, 499 N.W.2d
b84, b87 (N.D.1998), L

(3,41 (%12) A distriet court’s declsfon to
modify custody is a finding of fact subject to
the clearfy erroneous standard of review.
Blotske v. Leidholm, 487 N.W.2d 607, 609-10
(N.D.1992); Rule 62(a); ND.RCivP. A
finding of fact is clearly erroneous ‘if it is
induced by an erronecus view of the law, if
there s no. evidence to svpport it, or if,
although there Is some evidence to support ft,
on the entire evidence, we are left with s
definite and firm conviction that a mistake
has been made.” McDonough v. Murphy,
539 N.W.2d 818, 816 (N.D.199b). - .

[118} Under N.D.C.C. § 14-09-06.2(1)(3),
there is a rebuttable presumption that a par-
ent who has perpetrated domestic violence
may not be awarded custody of the children:

“If the court finds eredible evidence that

domestic violence has occurred, this evi-

dence creates s rebuttable présumiption
that a parent who has perpetrated dothes-
tic violence may not be awarded sole or

Joint custody of a child” L

[914] The statute adopts by reference the
definition of domestie viclence in N.D.C.C.
§ 14-07.1-01(2); o

“‘Domestic violence’ includes physical
harm, bodily injury, sexual activity com-
pelled by physical force, assault, or the
infliction of fear of imminent physical
harm, bodily infury, sexval activity com-
pelled by physieal force, or assault, not
committed in self-defense, on the comnplain.
ing family or household members.”

[¥15] However, N.D.C.C. § 14-07.1-01(2)
is not the only statuts discussing the use of
force in a household, In clrcumstances con-
cerning force used on children, N.D.C.C.
§ 12.1-05-06(1) Is also relevant, Under
N.D.C.C. § 12.1-06-06{1) the legislature
grants parents the right to vse reasonable
force to discipline their children. Section
12.1-06-06(1), N.D.C.C,, states: :

“[Parents] may use reasonable force upon

the mirior for the purpose of safeguarding
* or promoting his welfare, including preven.
+ tion and punishment of his misconduet, and
" the maintenance of proper discipline....

The force used must not create a substan-
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tial risk of death, serious bodily injury,
disfigurement, or gross degradation.”

(6] [116) Clearly, an ambiguity arises in
circumstances when a parent uses force to
discipline & child. Under N.D.C.C. § 14-
07.1-01(2), an assault on a family member is
considered domestie violence. Yet, under
N.D.C.C. § 12,1-06-05(1), parents have the
right to use reasonable force to discipline
thelr children.  Section ' 14-07.1-01(2),
N.D.GC.C,, provides a very broad definition of
domestie violence, addressing any member
of a household who uses force on any other
member of the household. Section 12.1-06-
05(1), N.D.C.C,, specifically addresses the re-
latfonship between puarents and children.
Attempting to harmonize these statutes it
appears the Jegislature intended that reason-
able force used by parents for the purposes
listed in N.I.C.C. § 12.1-05-05(1) would not
constitute domestie violence, Normally, if
this were all the guidance afforded to us by
the legislature, we would remand for a deter-
mination of whether the foree used by John
was reasonable, under the circumstances,
The legislature, however, has also given us
recent help in understanding the meaning of
domestic violence for purposes of N,D.C.C.
§ 14-09-06.20)3). ‘

(917] In 1997, the legislature amended
N.D.C.C. § 14-09-06.2(1)(3). N.D.Sess.Laws
ch. 147, § 2 (1997). Although the amended
statute did not take effect until April 8, 1997,
after the distriet court's custody decision, it
contains a clear instruction to help us deter-
mine North Dakota law concerning domestic
volence, Jerry Harmon Motors, Ine- v,
Farmers Union Grain Terminal Assocta-
tion, 387 N.W.2d 4217, 481-82 (N.D.1988)
(Jooking to new law for gufdance). In order
to help us determine whether the alleged use
of force might constitute domestic violence,
we will examine the conduct in light of the
recent amendment.

(6] (18] Under the amendment, the re-
buttable presumption against the parent who
has committed domestie violence continues to
exist, However, the legislature clarified the
degree of domestie violence required to -in-
voke the presumption: The amerided statute
requires “one incident of domestic violence
which resulled i serious bodtly injury or

involved the use of a dangerous weapon or
.o 0 patlern of domestic violence within o
reasonable lime proximate to the,proceed-
ing” N.D.Scss.Lawe ch. 147, § 2 (1997)
(emphasis added). o

{71 [118] Here, the distriet court Invoked
the presumption agalnet John for two acts
committed in 1990 against Angela. The acts
committed were seven years ago, quite re-
mote in time, The district court did not find
John to have committed any acts of domestic
violence since that time, See Krank v.
Krank, 529 N.Wz2d 844, 851 (N.D.1995)
(Neumann, J., concurring) (noting a pattern
of good conduct over time could suggest a
violent individual has Dleen rehabilitated),
Furthermore, the distifct court found only
two acts of domestie violence! once when
John hit Angela in the face in a dispute over
the dishes, and once when John pulled Ange-
la from the car. According lo the record,
there is no evidence suggesting either' of
these acte involved serious bodily injury or
that the two suggest a pattern of domestic
violence, See Krank 529 NW.2d at 851
(Meschke, J., concurring) (suggesting that
the presumption against custody should be
invoked if the violent act Is significant
enough and not oo remote). In light of the
amendment, we do not believe John's actiona
constitute domestic violence required to in-
voke the presumption against custody,

[120] We, therefore, reverse the distriet
court’s declsion, instructing the district court
to deny the motion to change custody of the
two youngest. children,

(¥21] VANDE WALLE, CJ,, and
MARING, MESCHKE and SANDSTROM
JJ., coneur., , o
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April Jeanne HOLTZ, Plaintiff
and Appellant,

V.

James Floyd HOLTZ, Defendant
and Appellee,

No. 980261.
Supreme Court of North Dakota.
June 18, 1998,

Following divorce, father moved to es-
tablish a visitation schedule, or in the al-
ternative, to change custody of parties'
i child, The District Court, Wells County,
] Southeast Judicial District, Randall L.
: Hoffman, J., changed the custody of the
child to the father, and the mother appeal-
ed. The Supreme Court, VandeWalle, C.J,,
held that change in custody was warranied
in light of mother's mental limitations.

: Affirmed.

‘ 1. Infants ¢=19.3(5)

| While the best interests and welfare
of the child are the sole concerns in an
original custodial placement, to modify
child custody a court must considey wheth-
er there is a significant change of circum-
stances since the original custody decree,
and if so, whether this change compels or
requires the court to change custody to
serve the best interests of the child.
NDCC 14-09-06.8.

2, Infants ¢19.3(7)

Decision to modify custody is a finding
of fact subject to the clearly erroneous
standard of review., NDCU 14-09-06.6;

! Rules Civ.Proc., Rule 62(a).

3. Appeal and Error ¢=1008.1(5)

Finding of fact is “clearly erroneous”
only 1f it is induced by an erroneous view
of the law, if no evidence exists to support
it, or if, upon review of the entire evidence,
appellate court is left with a definite and

N ey
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firm conviction that a mistake hus been
made. Rules Civ.Proc., Rule 62(a).

See publication Words and Phrases
for other judiclal constructions and
definitions.

4, Divorce €=303(7)

" For purposes of post-divorce child
custody modification proceeding, finding of
a “materfal change in clrcumstances”
based upon mother's mental inability to
cope with and parent her growing child
was not clearly erroneous, even though
mother's mental abilities apparently had
not worsened since the origina) placement;
there was abundant evidence that mother
was no Jonger able to effectively care for
child because of her mental lhnitations,
including dyslexia, a learning disability, a
Jlow 1Q, and developmental disability,
NDCC 14-09-086.6. ,

See publication Words and Phrases

for other judicial constructions and
definitions.-

5. Infants ©=19.3(b)

Where the present environment en-
dangers a child's physfcal or emotional
health or impalrs the child's emotional de-
velopment, there i, as & matter of law, a
“materfal change In circumstances” that
warrants a change of custody, NDCC 14~
09-086.8, subd, 8,

6. Appeal and Exror &1106(5)

Supreme Court does not remand for
clarification of findings of faet when,
through inference or deduction, it can dis-
cern the rationale for the result reached
by the trial court. :

7. Appeal and Error ¢=846(5)

Supreme Court will rely on implied
findings of fact when the record enables it
to clearly understand the trial court’s fac-
tual determinations, and the basis for jts
conclusions of law and judgment.

8. Divorce ¢=803(7)

Finding in post-divoree proceeding
that mother, due to her mental limitations,
“would not be capable or competent to
raise” child, implying that a change of
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