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2003 SENATE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. SB 2348
Senate Human Services Committee
Q Conference Committee
Hearing Date February 5, 2003
Tape Number Side A Side B Meter #
] X 2025 - 4925
| Committee Clerk Signature A,@W»@ﬁ&‘wmu/z./

Minutes:

SENATOR JUDY LEE opened the public hearing on SB 2348 relating to nonprofit corporations
that operate or control hospitals, nursing homes, or other health care facilities. Senator Lee was
one of the persons who had introduced the bill at the request of the Attorney General to be able
address issues concerning entities such as health systems when they sold their many of facilities
in North Dakota and moved out of state.

WAYNE STENEHJEM, Attorney General, testified in favor of the bill. (Copy of
correspondence provided from the Attorney General regarding Banner Health System) Mr,
Stenehjem stated this bill was here as he needed some assistance from the Legislature in
sugmenting what is aiready the authority of the Attorey General has on a particularly important
public policy issue. What should we do when we have a non-profit organization that exists in the
state of North Dakota. We see its tax exempt status, patronage from North Dakota consumers,
donations from the public, and then decides (at some point) that they're going to sell their assets
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Senate Human Services Committee
Bill/Resolution Number SB 2348

Hearing Date February 5, 2003
here in the state of North Dakota, take them and leave the state and go elsewhere. Banner Health

System brought the matter to a head. It was never thought that a non-profit agency would sell to
another non-profit agency. Mr. Stenehjem said he viewed the legislation in 1999 and this bill as
simply an augmentation of authority that the Attomney General’s office already has under
common law and constitutional principle. But a bill like this will help to set forth a specific
process. State needs a public policy statement ... designed to address issue. Passed out copy of
editorial from Modern Healthcare which sets some of public policies. (Meter # 2140 - 2630)
SENATOR BROWN: If you could use an example, what would you have liked to see different?
Would you like to have attached some of those assets?

WAYNE STENEHJEM: Some of the money should been left here. Continued discussion
regarding the common law authority. A bill like this would set forth a specific statutory scheme.
Clarification of state law. (Meter #2730 - 3150)

PARRELL GROSSMAN, Director of Consumer Protection and Antitrust Division of the
Attorney General’s Office, testified in behalf of the bill. Mentioned that a number of other states
have enacted similar statutes that codify the attomey general’s role in protecting the public
interests when there is a conversion from a non-profit corporation to another non-profit
corporation, and what happens with the charitable trust that imposed on the assets or proceeds
from that transfer. (Written testimony) (Meter #3250 - 3400)

CHRIS RUNGE, Executive Director of NDPEA and Sec.-Treas. of ND AFLCIO, indicated their
support of SB 2348, They have tracked this on behalf of their members since 1999, so they are
very supportive of what the Attorney General’s office is doing. (Meter # 3475 - 3529)
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Senate Human Services Committee !

Bill/Resolution Number SB 2348
m Hearing Date February 5, 2003

ARNOLD THOMAS, President of North Dakota Healthcare Association, testified. He stated the

e e kA S AT WAL

North Dakota Healthcare Association were the primary architects in the legislation in 1999. He

appeared in a neutral position as his board and other large facilities were to have a conference
call in the afternoon to discuss the merits of this bill and determine what they may do to work
with the Attorney General in terms of what to do with this measure. We would like to have the
opportunity to visit with the Attorney General’s office relative to that discussion to see where we
may go and then come back and report back to the committee. ( Meter # 3568 - 3900)
SENATOR LEE: Fiscal note ... explain?

PARRELL GROSSMAN: Some of it depends on the amendments because as the bill is drafted,

I think it’s probably physically neutral. Difficult to give estimate, (Meter #3930 - 4165)
SHELLY PETERSON, from Long Term Care Association. In a neutral position, because as the

@

bill is written they do have some issues with it, Their legal counsel has been working with the
Attorney General. Spoke about 84 nursing home facilities in North Dakota, of which 79 are
non-profit corporations. Stated laws currently in place that address nursing homes changing

hands isn’t the best, (Meter # 4175 - 4607)

CHRISTOPHER DODSON, of the North Dakota Catholic Conference, testified in a neutral

position. Their concern is the trend in other states. The intent of this bill is not a problem. It is
where it could go in the future, (Meter #4613 - 4893)
SENATOR LEE: Closed the public hearing on SB 2348, (Meter # 4925)
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SB 2348

Senate Human Services Committee
Q Conference Committee
Hearing Date February 17, 2003

Tape Number Side A Side B Meter #
2 X 768 - 1680

Committee Clerk Signature '@&Wn s 7{/'2@”"“-/

Minutes:

O SENATOR JUDY LEE opened the committee discussion on SB 2348 pertaining to nonprofit

“ corporations that operate or control hospitals, nursing homes, or other health care facilities, and
to provide an appropriation,
WAYNE STENEHEM, Attorney General, appeared to present amendments to SB 2348 in
cooperation with the ND Healthcare Association, the ND Long Term Care Association and other

interested healthcare facilities in North Dakota, (Written testimony and proposed amendments
provided) (Meter # 809 - 1174)

SENATOR POLOVITZ: In section 3, you said “when necessary”, what does that mean?
WAYNE STENEHEM: That has to do with the hearings. (Meter # 1207 - 1287)

SENATOR BROWN: Is this going to give you what you need now?

WAYNE STENEHEM: I think so. What we didn’t have before was a structural ro:.ad map of

) what to do. ... (Meter #1311 - 1337)
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Senate Human Services Committee
Bill/Resolution Number SB 2348

q Hearing Date February 17, 2003
ARNOLD THOMAS, President of Healthcare Association, stated they were in support of the

Y

‘ amendments, This does provide a road map. ... Language here will provide specific clarity.
(Meter # 1349 - 1445)

| SHELLY PETERSON, ND Long Term Care, stating they would like to go on record supporting
the amendments. (Meter # 1455 - 1467)

Committee discussion - none:

SENATOR FISCHER made a motion to approve the amendments.

SENATOR POLOVITZ seconded the motion.

Roll call was read. 6 yeas 0 nays.

SENATOR FISCHER move do pass as amended.
'ﬁ) SENATOR. POLOVITZ seconded the motion.
""" Roll call was read. 6 yeas 0 nays.

SENATOR LEE will be the carrier.

The meeting was closed. (Meter # 1680)
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~ FISCAL NOTE ?
! s Requested by Legisiative Councll 5
02/20/2003 %

Amendment to: SB 2348 z

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated under current law.

2001-2003 Blennium 2003-2005 Biennium 2005-2007 Biennlum
General |[Other Funds| General |[OtherFunds| General |OtherFunds
Fund Fund Fund
Revenues $0 $o $ $ $
Expenditures $q $0 $0 $d $Q $0
Appropriations $0 $ $0 $a $ $0
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.
2001-2003 Biennium 2003-2005 Blennlum 2005-2007 Blennium :
School School School ‘
Counties | Citles Districts | Counties | Cities Districts | Counties | Cities Districts
$0 $0 $0 $0 $ $0 $ $ $0

2. Narrative: /dentify the aspects of the measure which cause fiscal impact and include any comments relevant to
your analysls.

S T e

This legislation provides the Attorney General authority over the conversion of nonprofit healthcare facilities (i.e.,
(/) hospitals and nursing homes) to for-profit or nenprofit corporations,

— The parties to the proposed agreement or transaction must notify the Attorney General of the proposed agreement or
transaction. The Attorney General must within 90 days nolify the parties of the Attorney General's decision whether to
approve, de)ny. or take other action on the proposed transaction, (The review period may then be extended by
agreement.

The Attorney General may review all of the Information provided by the parties including the experts and consultants
Involved in reviewing the proposed agreement upon behalf of the parties. The Attorney General may hold public
hearings regarding the proposed agreement,

The Attorney General considers a number of factors in deciding whether to approve, deny, or take other action on the
proposed agreement or transaction.

e e g A <l s it

For this purpose the Attorney General main retain such experts and consuitants as necessary to review the proposed
agreement or transaction. The Altorney General is entitied to reimbursement of those review costs.

If necessary, the Attorney General may Initiate an investigation in connection with the public hearing, The Attorney
General Is entitled to reimbursement of those review costs.

The Attorney General may bring proceedings In district court to secure compliance with this legistation. If the Attorney
General prevalls the Attorney General is entitied to reimbursement of attorney's fees.

3. State fiscal effect detall: Forinformation shown under slate fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide delail, when appropriate, for each revenue type and
tund affected and any amounts included in the executive budget.

b ¢ it e R

“) Due to the Infrequenoy of occurrence and unknown impact of this bill, a fiscal Impact estimate is unavallable. |
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B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line
ftem, and fund affected and the number of FTE positions affected.

The legislation requires the parties to pay the Attorney General's attorney’s fees and costs In the event of litigation.
Due to the infrequency of occurrence and unknown impact of this bill, a fiscal impact estimate is unavailable.

C. Appropriations: Explain the appropriation amounts, Provide detail, when appropriate, of the effect on
the biennlal appropriat.on for each agency and fund affected and any amounts included in the executive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.

Not applicable
Name: Parrell Grossman/Kathy Roll__[Ageney: Office of Attorney General
Phone Number: 701-328-3404/328-3622 Date Prepared: 02/21/2003
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FISCAL NOTE

Requested by Legislative Councli
01/28/2003

Bill/Resolution No.. SB 2348

1A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropniations compared to
funding levels and appropniations anticipated under current law.

2001-2003 Blennium 2003-2005 Biennium 2005-2007 Biennlum
General |[Other Funds| General |OtherFunds| General |Other Funds
Fund , Fund Fund
Revenues
Expenditures
Appropriations
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.
2001-2003 Blennium 2003-2005 Blennium 2005-2007 Biennium
School School School

Counties Cities Districts | Counties Clties Districts | Countivs Cities Districts

2. Narrative: /dentify the aspects of the measure which cause fiscal impact and Include any comments relevant to
your analysis.

This legislation provides the Attorney General authority over the conversion of nonprofit healthcare facliities (i.e.,
hospitals and nursing homes) to for-profit or nonprofit corporations.

The parties to the proposed agreement or transaction must notify the Attorney General of the proposed agreement or
transaction. The Attorney General must within 90 days notify the parties of the Attorney General's decision whether to
consent to, give conditional consent to, or not consent to the proposed transaction. (The review period may then be
extended by agreement.)

The Attorney General may review all of the information provided by the parties including the experts and consultants
involved In reviewing the proposed agreement upon behalf of the parties, The Attorney General may hold public
hearings regarding the proposed agreement,

The Attorney General considers a number of factors and such other information the Atlorney General deems relevant
In deciding whether to congent or not consent to the proposed agreement or transaction. One of the most significant
aspects of the review will be the determination on how the parties will use the charitable trust proceeds from the
transactions.

For this purpose the Attorney General main retain such experts and consultants as necessary to review the proposed
agreement or transaction. As the legislation Is drafted at this time, the parties would be responsible for paying all
public hearing costs and review costs including the experts, eto,

It necessary, the Attorney General may Initiate an investigation in connection with the public hearing.

3. State fiscal offect detall: For information shown under state fiscal effect in 1A, please!

A. Revenues: Explain the revenue amounts, Provide detall, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

Due to the infrequency of ocourrence and unknown impact of this blfl, a fiscal impact estimate is unavailable.
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_ B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
f \ ; item, and fund affected and the number of FTE positions affected.

The legislation requires the parties to pay the Attorney General's attorney's fees and costs in the event of litigation.
Due to the infrequency of occuirence and unknown impact of this bill, a fiscal impact estimate is unavailable.

C. Appropriations: Explain the appropniation amounts. Provide detail, when appropriate, of the effact on
the blennial appropriation for each agency and fund affected and any amounts included in the executive
budget. Indicate the relationship between the amounts shown for expenditures and appropriations.

Not applicable
Name: Parrell Grossman/Kathy Roll __[Agency: Office of Attorney General
Phone Number: 701-328-3404/328-3622 Date Prepared: 02/03/2003
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o 138360.0101 Adopted by Senate Human Services -
Lo Title.0200 Committee _ P o>
o~ February 17, 2003 1ot
1 PROPOSED AMENDMENTS TO SENATE BILL NO. 2348
Page 1, line 1, after “A BILL" replace the remainder of the bill with for an Act to create and
! enact sections 10-33-148 and 10-33-149 and a new subsection to sectlon 50-24.4-15 of
* the North Dakota Century Code, relating 1o transactions by non‘aroﬁt corporations that
operate or control hospitals and nursing homes and property-related costs for nursing
homes; to amend and reenact sections 10-33-144, 10-33-145, 10-33-146, and
10-33-147 of the North Dakota Century Code, relating to transactions by nonprofit
corporations that operate or control hospltals or nursing homes; and to provide a
continuing appropriation.
BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:
SECTION 1. AMENDMENT. Section 10-33-144 of the North Dakota Ceniury
Code Is amended and reenacled as follows:
; 10-33-144, Transaction by a nonprofit corporation
: : opersting or controlling a hospital or nursing home - Notice to attorney general -
Waiting period. |
1. A ponproflt corperation delng-busiress-as operating or controlling a
hospital of nursing home shall notify the attorney general in writing before
closing an agreement or a transaction that will:
" /.7 a. Sell, lease, transfer, exchange, option, convey, meﬁgw.
o secutity-inierestin; or otherwise dispose of to a for-profit erganization
i ntl nopprofit corporatl ntity if fifty percent
or more of the assets on-deing-business
bl
ransfer control,
responsibllity, or governance of fifty percent or more of
operations of the nonprofit corporation to a for-profit corporation or
entity or another nonprofil corporation or entity; or
| ¢. Result in any for-profit erganization corporation ot entity of a|
g corporatl having control of, governance of, or the
; power 1o direct management and policies of the nonprofit corporation
operating ot conirolling a hospital, nursing home,
| or a related organization.
o ‘) 2, The substitutl c 8 t
) responsibility for, or gover fit corporation, the
substitution of a member of the governing body, or any arrangement,

Page No. 1 38360.0101
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written or oral, that would transfer voting control of the entity, is a transfer
A for purposes of th t
3. This section appli forelgn nonprofit corporation that operates or
conlrols a hospital or nursing home within this siate.
4, Thi lon ly 1o the following transacti

a f nt volving the enforcement or foreclosure of a security
] gegt. len .mgrtgage. judgment, or other credifor rights,

b. Ag[gementagztrangagtlgng in the usual and reqular course of th
_vapﬁt&m@mw_esg_am_lm

§. The notice must be provided attorney general not less than

e
days before the closing date of thg proposed agreement or transaction, and
must include:

a. The names and addresses of

A e 1 e e |

all ether parties to the
proposed agreement or transactton.

b. The terms of the proposed agreement or transaction, including the
proposed sale price;

c. A copy of the proposed agreement or transaction; and

d. infermationtregarding-whethera Any financial or economic analysls by
27N an xge[t Q[ lndependent consultant heebeen—ptepafee\-eeaeemteg

Wﬂd retained by the nonprofit
r nwhlc addre tion which addresses the criteria set forth In section

3 6. A ponprofit corporation doing business as a hosrttal ot nursing home may

nelther transfer nor convey any assets or control through an agreement or
transaction described in this section until ninety days after the corporation
gives the attorney general notice required under this sectlon, unless the
attorney general watves all or part of the waltlng perlod

— e v,

v The walting perlod may be extended tor one ormore

eorperation:
additional sixty-day perlods upon agreement between the corporation and
the atlorney general, or pursuant to a court order.

SECTION 2. AMENDMENT. Section 10-33-145 of the North Dakota Century
Code Is amended and reenacted as follows:

10-33-148. Transaction by a n n?:om corporation deing-business-as or
: J entity operating or conirolling a Kosplta or hursing home - Attorney general's
) - Continuing appropriation.

powers and duties - Experts »

1. Upon recelpt of a notice under section 10-33-144, the atlorney general may
review and Investigate the proposed agreement or transaction and may

Page No, 2 38360.0101
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require the nonprolit corporailon deing-business-as gr entlty operating or
. Q.leLOlﬂﬂﬂ a hospital nguﬂm_th and the other

he agreement or ir on to provide o the atlorney general
any additlonal Information relevant to the review cr investigation of the
proposed agreement or {ransaction.

ot

2. Upon receipt of a notice under section 10-33-144, the atlorney general may
review the proposed agreement or transaction 1o determine whether
consummation of the proposed agreement or transaction bY the nonprofit
corporation deing-business-as of entity operating or controlling a hospital
ot nursing home is consistent with the purposes of the n
corporation ot enflty operating or controlling a hospltal or nursing home and
ihe fiduclary obliyztions of the eetperation-deing-business-as-a-hespital-ane
&h&ebuga\%ns-e%me officers and directors of the nonprofit corporation

or entity operating or controlling a hospital or nursing

home and Is In accordance with law. The attorney general shall consider
the following factors in reviewing and evaluating a proposed agreement or 2

{fransaction:

a. Whether appropriate steps were taken by the nonprofit corporation
or entity operating or conirolling a hospital gr s

nursing home to safeguard restricted assets transferred to the
‘ acquiring entity;

b. Whether appropriate steps were taken by the nonprofit corporation :
de&n?-basheeeres or entity operating or confrolling a hospital of i
nursing home to ensure that any proceeds of the proposed agreement ;
o or fransacllon are used for charltable purposes consistent wit
- reslrictions placed on assets of and with the charitable purposes of

the ponprofit corporation deirg-business-as or entity operating or
controlling a hospiltal or nursing home;

| c. Whether the terms and conditions of the proposed agreement or
transaction are falr and reasonable to the pnonprofit corporation detng :‘
busiress-as or enlity operating or controlling a hospiltal or nursing {
home, including whether the nonprofit corporation deirg-business-as-a i
or entity operating or controlling the hospital or nursing home will |

recelve fair market value for the Itg assels eHthe-eorporation and. Ina
proposed agreement or transaction Involving a nursing home, whether

the proposed agreement or transaction constltutes a bona fide
transaction;

d. Whether any conflict of interest or breach of fiduclary duty;-ae
; exlsis and or was disclosed,
including any conflict of Interest or breach of fiduclary duty related to
directors and officers of, executives of, and exf)erts retained by the
nonprofit corporation delrng-busiress-as or entity operating or
conlrolling a hospltalythe-ferprefit-ergartzatien; or nursing home and
any other party to the agreement or transaction; ard

R

B e kT i

| 6. Whether the agreement or transaction will resull In inurement,
pecuniary galn, or excess benefit to any person assoclated with the

nonproflt corporation detrg-busiress-as or entlty operating ot
controlling a hospial or nursing home or to any other petson;

[ ' f.  Whether the transaction Is in the best interesis of the nonprofi

f ~ corporallo tily operaling or conirolling a hospital or nursing
| home: and
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9. Whether the transaction Is authorized by the nonprofit corporation's
govetning documents.

3. For the purpose of reviewing and evaluating the factors identified in
subsection 2, the atlorney general may retain experts if necessary and
reasonable and shall may obtain public comment regarding the proposet
agreement or transaction. A conlract entered by the atorney general with

expett under this section does not require a bid and is e fror

chaplers 44-08 nnd 54-44.4, 11 the atlorney general intends to seek
payment from the nonprofit corporation éeZazb&ﬂmeoa or entity

0 n nirolling a hospital o nursing home for the cost of any

expert retained under this subsection, at least five days befors retaining

that expen, the atlorney general shall notify the anlFmﬁt corporation

business-as or_entlty operating or controlling a hosr tal or nursing home o

the expert cost pro}ected fo be incurred. A nonproll} corporation deing

bustress-as or entity operating or controlling a hospital or nursing home
which recelves notice under this subsection shall pay the reasonable cost
of any refalned expert. i the nonprofit corporation eéhgbuetneee—ee or
entity operating or controlling a hospital ot nursing home objects to paying
the costs of an expert, the corporation or entity may seek a district court
order limiting the corporation's or entity's llabllity for the costs, In
determining whether to issue an order, the court shall consider whether the
expert Is hecessary and reasonable and the cost of the expert relative to

the value of the proposed agreement or transaction,

4, Seclion 44-04-18.4 applles to any information provided to the attorney
general under sections 10-33-144 through 10-33-147,

All costs, fees, and other moneys received under sections 10-33-144

hrough 10-33-149 must be deposlied into the attorney general's operating
lund, The moneys In the fund are appropriated to pay the costs incurred in
the attorney general's performance of responsibilities pursuant 1o sections

10-33-144 through 10-33-149,

SECTION 3. AMENDMENT. Section 10-33-146 of the North Dakota Century
Code is amended and reenacted as follows:

10-33-146. Transaction by a nonprofit corporation
entity operating or controlling a hospital or nursing home - Notice of decision -

Public meeting - Meeling notice. . ;

1sactHonunder section
10-33-144-or-40-33-4456 Within ninety days of receipt of the written notice required
under section 10-33-144, and such other additional extension of time permitted ot
provided under section 10-33-144, the atlorney general shall notify, in writing, the
nonprofit corporation detng-businessas or entity operating or controlling a hospital ot
nursing home of the atlorney general's declsion {o approve, deny, ot take any other
action on the proposed agreement or transaction., Before Issuing a written declision
under this section, the attomeg general shall may conduct eHdeast one or more public
Hearing hearings, one of which must be held in the county where the

business-as-a hospital or nursing home is located. At a public hearing under this
section, the atlorney general shall request and recelve comments from any Inlerested

person regarding the proposed agreement or transaction. At least fourteen days before
a public hearing under this section, the attorney general shall provide notice of the
meeting by publication in the official newspaper of the clty In which the eerporation
detng»basz;ese«ee-a hospital or nursing hoime is located. The atlorney general shall
also provide notice of the meeting to the governing body of the county in which the

eeﬁﬁe«aﬁen—delng-beemeee—e&e hospital or nursing home is located, if applicable, and
{o the governing body of the city In which the cerperation-deing-busiress-as-a hospital
ent may Institute legal

o

or nursing home Is located, if applicable. Any party {o the agreem
proceedings in the district court of the county in which the hospltal or nursing home lg
Page No. 4 38360.0101
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cated {o review the attorney general's declsion, In a district court action brought under

this section, the attorney general's declsion Is subject 1o de novo review by the court, In
a proceeding under this section, the attorney general must be served with nofice and is

entitled 10 be heard. |f the atlorney general substantlally prevalls in a oroceexmlgrm
th cti atlor ral Is entitled to an award of attorney's fees, Investigation
fees. ¢osts, and expenses of any Investigation and proceeding under this section. The
court shall award atlorney's fees 10 the atiorngy general under this sectlon based upon
the hourly rates the attorney general charges 1o stale agencles for the attorn
general's legal services, A courl may not apply the limitation on the rate of the attorney

general's attorney's fees under this seclion as a limitatl ward of atiorney's
to the atiorney general under any other seclion,

SECTION 4. AMENDMENT. Section 10-33-147 of the North Dakota Century
Code Is amended and reenacted as follows:

10-33-147. Transaclion by a nonprofit corporation detrg-business-as or
entity operating or ggngmn? a hospital or nursing home - Attorner general
decision. The attorney general may bring proceedings to secure compliance with
seetien sectiong 10-33-144 through 10-33-149 in the district court of the county in which

the hospital or nursing home Is localed. If the atiorney general determines
consummatlon of the proposed transaction or agreement Is not consistent with the

fiduclary obligations of the nonprofli corporation delng-business-es or entity operating ot
controfling a hospital or nursing home and the corporation's officers and directors, or is
not In accordance with law, the attorney general may bring proceedings in the distrigt
court of the county In which the hospital or nursing home s located to enjoin the
consummallion of the proposed transaction or agreement or to secure any other rellef
avallable under the law. In a district court action brought under this section, the
altorney general's decislon is subject to de novo review by the court, if the attorney
general substantially prevalls in an actlon brought under this sectlon, the atiorney
general Is entllled to an award of atlorney's fees, Investigation fees, costs, and
expenses of any invesligation and action brought under this section. The court shall
award attorney's fees 1o the attorney general under this section based upon the hourly

rates the atlornay general charges 1o state agencies for the attorney general's legal
services, A court may not apply the limiiation on the rate of the atlorney general’

0y

S
altorney’s faes under this section as a limitation on an award of atlorney's fees to the
atforney general under any other seclion, Failure of the atlorney general to take actlon
on a proposed agreement or transaction described In seetlen sections 10-33-144
through 10-33-149 does not constilule approval of the transaction and does not prevent
the attorney general from taking other actian.

SECTION 5. Section 10-33-148 of the North Dakota Century Code Is created
and enacled as follows:

10-33-148. Investigation - Subpoena - Hearing - Powers of the atiorney

general, In discharging the atiorney general's responsibilities under sections
10-33-144 through 10-33-149, and In connection with the publi¢ hearlng provided for in

section 10-33-146, the atlorney general may conduct investigations, Issue subpoenas {0
any person directly related to the proposed agreement or transaction, and conduct

hearings in_ald of an investigation or Inquiry.

SECTION 6. Section 10-33-149 of the North Dakola Century Code Is created
and enacted as follows:

10-33-149. Authority of the attorney general or a court is nof Impaired,
Sections 10-33-144 through 10-33-148 are in addition 10, and do not supersede, any

) other authorlty of the attorney general established by statute, case law, or common law.

SECTION 7. A new subsection to section 50-24.4-15 of the North Dakota
Century Code Is created and enacted as follows:
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REPORT OF STANDING COMMITTEE
8B 2348: Human Services Committese (Sen.J.Les, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2348 was placed on the Sixth
order on the calendar.

Page 1, line 1, after "A BILL* replace the remainder of the bill with “for an Act to create and
enact sections 10-33-148 and 10-33-149 and a new subsection to section 50-24.4-15
of the North Dakota Century Code, relating to transactions by nonprofit corporations
that operate or control hospitals and nursing homes and property-related costs for
nursing homes; to amend and reenact sections 10-33-144, 10-33-145, 10-33-1486, and
10-33-147 of the North Dakota Century Code, relating to transactions by nonprofit
corporations that operate or control hospitals or nursing homes; and to provide a
continuing appropriation,

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 10-33-144 of the North Dakota Century
Code is amended and reenacted as follows:

10-33-144. Transaction by a nonprofit corporationdelng—business—ae
n ing & hospitalor nursing home - Notice to attorney general -
Walting period.

1. A nonprofit corporation deing—business—aeoperating or controlling a
hospital or nursing home shall notify the attorney general in writing before
closing an agreement or a transaction that wil:

a. Sell, lease, transfer, exchange, option, convey, mon?ege-aeece-e
seourty-interestn; or otherwise dispose of to a for-profit erganizatien
corporation or entity or a nonprofit corporation or entity if fifty percent

ormoreo'theassats DO AFAROR-O-RO-001 PO HOR-GOHRE-PDHONNAOBS

! re_lnvolv t

reem t ;
b. :
RE-886016—6 : :'_"'
responsibili 1an r more of
operat fit orati r-profi t
entity or another nonprofit corporation or entity; or
¢. Result in any for-profit erganizatien corporation or entity or another
nonprofit ration ity iraving control of, governance of, or the
power to direct management and policies of the nonprofit corporation
operating or controlling a hospital,_nursing home,

or & related organization.

(2) DESK, (3) COMM Page No. 1 SR-31-3069
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and must include:

a. The names and addresses of
all etwer parties to the

proposed agreemant or transaction;

b. The terms of the proposed agreement or transaction, including the
proposed sale price;

¢. A copy of the proposed agreement or transaction; and

information-regarding-whether-a Any financlal or economic analysis
by an expert or independent consultant hae—been—prepared

10-33-145.
A nonprofit corporation doing business as a hosFltal ot nursing home may

neither transfer nor convey any assets or control through an agreement or
transaction described in this section until ninety days after the corporation
gives the attomey general notice required under this section, unless the
attorney general waives all or part of the waiting period. Befere-the-end-of

- wltng priod ay ' extended for o or mor

additional sixty-day periods upon agreement between the corporation and
the attorney general, or pursuant to a court order.

SECTION 2. AMENDMENT, Section 10-33-145 of the North Dakota Century
Code is amended ani reenacted as follows:

10-33-145. Transaction by a ponprofit corporation

entity_operating _or_controliing
powers and dutles - Experts -

(2) DE'SK, (3) COMM

deing-business—ae of
a hospital or nursing home -« Attorney general's
= Continuing appropriation.
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Upon recelpt of a notice under section 10-33-144, the attorey general
may review and investigate the proposed agreement or transaction and
may require the corporation

a ospitalnmmlm_mmn and the

parties to the ' ransaction to provide to the attorney
gleneral any ‘additional nformatlon relevant to the review or Investigation of
e proposed agreement or transac‘ion.

Upon receipt of a notice under section 10-33-144, the attorney general
may review the proposed agreement or transaction to determine whether

consummation of the proposed agreement or transaction by the nonprofit
corporation deing-business-as or antity %ﬁgmﬂm or ggmmliim a hospital
Mmlna._hgmﬂ i oonslstent with burposes of the nonprofit
: ﬂduolary obllgations of the ocomeration—deing—business—as—a
officers and directors of the nonprofit
corporation deing-business-ae or entity operating or controlling a hospital

and is in accordance with law. The attorney general shall
consider the followin factors in reviewing and evaluating a proposed
agreement or transa

a. Whether appropriate steps were taken by the nonprofit corporation
a hospital or

nursing home to safeguard restricted assets transferred to the
fer-profit-erganizationacqulring entity;

b. Whether appropriate steps were taken by the nonprofit corporation

or entity operating or controlling a hospital or
to ensure that any proceeds of the proposed

agreement or transaction are used for charitable purposes consistent
with restrictions placed on assets of and with the charitable purposes
of the nonprofit corporationdeing-business-as or entity operating ot
controlling a hospital ot nursing home;

¢. Whether the terms and condition: of the proposed agreement or
transaction are fair and reasonable to the nonprofit corporation deing
buslness—as g_e_ummﬁnn_o_cgmzulm a hospital or_nursing
home, including whether the nonprofit corporation de&g-bueheee—ee

e or entity operating or controlling the hospital or nursing home will
recelve fatr market value for the its assets ef-the-eorperation mm

agreement _or tran !nlvvln rsin
\hoQmQ[ the propo ment nsti
i n H

d. Whether any conflict of Interest or breach of fiduciary duty—ae
exists andor was disclosed,

including any conflict of interest or breach of fiduciary duty related to
directors and officers of, executives of, and experts retalned by the
nonprofit corporation dekag—-buemeee—ee r

controliing a hospital; ; Qr_nu_rslmb_ome and
any other party to the agreement or transaction; ard

e. Whether the agreement or transaction wiill result in inurement,
pecuniary galn, or excess benefit to any person associated with

thenonprofit corporation deing—bueiness—ae or entity operating or
controlling a hospital or nursing home or to any other person:

Page No. 3 6R-31-3088
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3. For the purpose of reviewing and evaluating the factors identified in
subsection 2, the attorney general may retain experts if necessary and
reasonable and ehal may obtain pubﬂc comment regardlno the proposed
agreement or transactlon. A A

gnnmm_ﬁg_ga_am_ﬁﬁ_ﬁ@ lf the attomey general lntends to seek
payment from thenonprofit corporation or entity

a hospital 3 for the cost of any
expert retained under this subsection, at least ﬂve days before retaining
that expert, the attorney general shall notify the corporatlon dohg
business-as a hospital or

the expert cost projected to be incurred. A nonprofit oorporationdo&ng
bueinese-ae n fling a hospital

which reoelvas notice under this subséction shall pay the reasonable cost
of any retained expert. If the nonprofit corporation deing-bueiness-as ot

a hospital or nurging home objects to paying
the costs of an expert, the corporation Q[_Qnmy may seek a district court
order limiting the corporation's or_entity's llablity for the costs. In
determlnln? whether to issue an order, the court shall consider whether
the expert is necessary and reasonable and the cost of the expert relative
to the value of the proposed agreement or transaction.

4, Section 44-04-18.4 applies to any information provided to the attorney
general under sections 10-33-144 through 10-33-147.

SECTION 3. AMENDMENT. Section 10-33-146 of the North Dakota Century
Code is amended and reenacted as follows:

10-33-146. Transaction by a nonprofit corporationdeing-bueinese—ae or

gntity operating or controlling a hospital sanu_r.&lnn_mme Notlce of doclslon -
Public moetlng - Meet ng notlce pfetre RHe ;

46-80-+44—51-40-33-+45 Within ninety days of recelpt of the written notice roqu
under section 10-33-144, and such other addiional_extension of time permitted or

p_Qng_Qd_g_gig___agg_LQluQ-_agJA_, the attorney general shall notify, in writing, the
nonprotit corporation gmm!mowannn_qrmmm%m a hospital 9_r

deirg-business-ao
_yrsing_hgmq of the attorney general's decision r
lon lon. Before Issuing a wrltten declslon

| under this section, the attorney general ehalt may conduct et4east one or more public

' W hearing hearings, one of which must be held in the county where the oe:rem(bo»—ddng
b bueinese-ae-a hospital or nursing home is located. At a public hearing under this
section, the attomeK general shall request and recelve comments from any interested

person regarding the proposed agreement or transaction. At least fourteen days

(2) DESK, (3) COMM Page No. 4 8R:31-3088
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: T before a public hearing under this section, the attorney general shall provide notice of

the meeting by publication in the official newspaper of the city in which the
hospital or nursing home Is located. The attorney general shall
also provide notice of the meeting to the governing body of the county in which

theeerperation-deing-bueinese-ae-a hospital ?_r_numng_ng_m is located, if applicable,
and to the govering body of the city in which the eempemtien-deing-bueiness-as-a
hospital g_L_gi.LLsLng_hg_mg is located, if applicable. Any parny to the agreemen ma

al proceedings in the dis

SECTION 4. AMENDMENT. Seotion 10-33-147 of the North Dakota Ce~tury
Code is amended and reenacted as follows:

10-33-147. Transaction by a nonprofit caorporationdeing—businese-ae or
t olling a hospital or - Attorney general

Y decision, The attorney general may bring proceedings to secure compliance
f witheeetien sections 10-33-144 | 10-33- | |
which the hospital or nursing home is located. If the attorney general determines

consummation of the proposed transaction or agreement is not consistent with the

fiduciary obligations of the nonprofit corporation deirg-businese-as or entity operating
ar controlling a hospltal or nursing home and the corporation's officers and directors, or

is not in accordance with law, the attorney general may bring proceedings in the district
f t n ich | or h | to enjoin the

consummation of the proposed transaction or agreement or to secure any other rellef
available under the law. [n a district court action brougts his_section. the
attorney_general's decision is subject to de novo review by the court. | m
general substantially prevails in an_action brought un

neral ls fenﬂﬁwmm_nv

wara attorne B : Bnera ger hl
rates the attorney general charges to state agencies for the attorn neral' |
services, A court may not apply the limitation on the rate of the attorney general's
attorney's fees under thi n itatl n aw mey's fees to the
ttor ral under ther section. Fallure of the attormey general to take actior

on a proposed agreement or transaction described in seetlensections 10-33-144
through 10-33-149 does not constitute approval of the transaction and does not prevent
the attorney general from taking other action.

SECTION 5. Section 10-33-148 of the North Dakota Century Code is created
and enacted as follows:

10-33-148. Investigation - Subpoena - Hearing - Powers of the attorney

. general.  In_discharging the attorney general's responsibllities under sections
10-3 -144thrg1ggh 1u-33-149, and in connection with t Ill Ih ing provided f
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SECTION 8. Section 10-33-149 of the North Dakota Century Code (8 created
and enacted as follows:

SECTICN 7. A new subsection to section 50-24.4-15 of the North Dakota
Century Code is created and enacted as follows:
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2003 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. SB 2348
House Judiciary Committee
O Conference Committee
Hearing Date 3-18-03
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1 XX 30-45.7, 48-end | ,
] XX 1-2 ‘
;
| Committee Clerk Signature MMM@(/
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Migutes: 10 members present, 3 members absent (Rep. Grande, Wrangham, Eckre)

Q Chatrman DeKrey: We will open the hearing on SB 2348,
Sandi Tabor, Deputy AG: Support - introduced the bill. This bill is the next step of a process
that started several legislative sessions ago when the ND Healthcare Association and some

others, got together and decided that it was time to put together some procedures and codify

those procedures that will put the ground rules in place when you sell a nonprofit to other |
nonprofit entities, This is the next step in that overall procedure and that what this bill does is it

puts procedures in law to govem the way that not-for-profit hospital or nursing homes can sell or

transfer assets to for-profit entities. Some have dubbed this the Banner health bill, I handed out &
an article (which is attached) which provides you with some background on what that litigation is
all about. Because it is in litigation, I am limited on what I can tell you, however, [ can give you
& very brief scenario and that is that in 1999, Banner Health was created through the formation of

¢ " ) ~ amerger of Lutheran Health Systems, health group in Fargo, and they merged with a group from
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Phoenix called Samaritan Health Systems. Within two years of that merger, Banner Health had

sold almost all its assets in North Dakota and moved to Phoenix. Along with that sale went the
benefits of the tax exemptions that the facilities in this state had been receiving throughout the
years, along with donations from citizens of North Dakota to those nonprofit entities. While we
have, under our office, in fact in common law have the ability to review these types of sales. But
as Banner shows, however, we have no procedures in statute to facilitate the review. Without the |
procedures laid out in SB 2348, no timeline exists for companies considering sales or transfers of
assets to contact our office so that we can begin our common law review process. Consequently,
in the past, we've had to rely or. the rumor mill, or other means to find out that these types of
sales or transactions are about to proceed, so that we can ask the parties to come in and talk to us
about what they are up to. SB 2348 provides those procedures, Parrell will go into greater detail
about exactly what those safeguards are and really what this bill does is put the ground rules in

place. Before Parrell comes up to go into the details, there is one thing that has come up between

the time that the bill passed the Senate and this hearing and we want to make sure that the record
is clear on this issue. A concern has been made that the bill may allow our office to use
charitable trust law to try and stop the sales of nonprofit hospitals involving religious affiliation
or to mandate that the purchasing entities provide certain health care procedures. That concern is
unfounded, and it is not the intent of this bill. As I mentioned, what we are trying to do here, is
to put in some ground rules so that when someone is contemplating the sale of a not-for-profit
hospital or nursing home to a for-profit entity that we have the ability, a timeline and other
mechanisms in place so that we can bring the parties to the table and have discussion about the

transfer. With that, I'l] let Parrell get up and review his testimony.
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Chairman DeKrey: Thank you,

Office of the AG: Support (see attached testimony).

Rep. Kretschmar: Now, say they sell a hospital that is a nonprofit organization in North
Dakota, to whom do they generally sell to, somebody else who is going to operate it, orto a
for-profit company or a nonprofit company, or what, Like this Banner outfit, they were going to
sell and take the money?

Mr. Grossman: Yes, that’s correct. When there is a sale proposed by a nonprofit entity,
operator or controlling the hospital to either another for-profit entity or nonprofit entity, then that
transaction would trigger this review process by the Attomey General. It would give the
Attorney General an opportunity to consider that transaction in light of the public interest. Under
current law, the only transactions that were subject to the Attorney General’s review, were those
transactions where the sale involved a sale by a nonprofit to a for-profit. In the Banner case,
Banner had alleged that there were no statutes that addressed the transfer of a nonprofit
corporation to another nonprofit corporation, which happened in Banner. Of coutse, the Attorney
General’s position is that there has always been and will continue to be a substantial body of law
in regard to common law authority in the area of charitable trusts; but this legislation will
certainly now provide that statutory road map for those reviews,

Rep. Kretschmar; That process is still in litigation here in North Dakota,

Mr. Grossman: Yes, that process is still in litigation. It has most recently been in federal court
and now the process is exclusively in state district court at this time in Cass County.
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Rep. Delmore; Does the Attoney General then have the ability to stop the sale to this entity.

Mr. Grossman: The Attorney General has the ability to review these sales, and then in some
instances, it certainly would be a possibility if there hadn’t been due diligence, or there was some

fiduciary breach or there was some conflict of interest between the selling and acquiring an
entity, those sorts of situations. It would provide the Attorney General with that basis to deny

that, and in that event, the transacting parties could seek a review in district court of the Attorney
General’s position regarding that matter. Likewise, if the parties then proceeded under the
objection of the Attorney General, the Attorney General would then have the opportunity to bring

proceedings in district court.

Support. We were

: | instrumental a number of sessions ago, in bringing to you recommendations for putting in place
in the code, the process and criteria by which hospitals could engage in activity that, up until that
period of time, was really somewhat foreign, that is the buying and selling of hospitals. We had

no rules of the road in the areas of assets. What we have here today is a not-for-profit selling to

another not-for-profit and to complicate the issue, when the purchaser is an out-of-state

not-for-profit organization. What are the rules of the road that need to be followed to ensure that
community’s assets are handled at a level of responsibility that fulfills the obligations that were
intended to tax designations preferred upon that enterprise. That is what 2348 does.

Chairman DeKrey: Thank you. Further testimony in suppott.

Shelly Peterson, President of the Long Term Care Association: Support. We have worked

:) with the Attomey General’s office on this bill. As you are aware, the issue came up because of
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" the sale of a number of nursing facilities in ND. We believe that we have enjoyed great public

trust and public good and as a result, we have been supportive of the merits of what this bill is

>
et e e e i A———tyr i 4 AT

trying to do. We don’t know if it is the perfect answer or the perfect solution and I guess where it

will be tested is the next time we have a aale of a nursing home in North Dakota and how smooth

it goes. We may be back next session, but at this point, I guess this is the best attempt to try and

outline when & nonprofit nursing home sells to another nonprofit. What you need to do in that

process.

Chalrman DeKrey: Thank you. Further testimony in support, Testimony in opposition. We -

will close the hearing.

(Reopened later in the same session) |
O Chairmuan DeKrey; What are the committee’s wishes in regard to SB 2348.

- Rep. Maragos: 1 move the amendments of the Attorney General.

Rep. Delmore; Seconded.
Voice vote: Carried.

Rep. Maragos: 1 move a Do Pass as amended.

Rep. Delmore; Seconded.
10 YESONO 3 ABSENT DO PASS AS AMENDED CARRIER: Rep. Maragos
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( ) regulate the conversion of nonprofit hospitals to for-profit hospitals.
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SENATE HUMAN SERVICES COMMITTEE
FEBRUARY 17, 2003

TESTIMONY BY
WAYNE STENEHJEM
ATTORNEY GENERAL
IN SUPPORT OF PROPOSED AMENDMENTS TO
SENATE BILL NO. 2348

| appear to present amendments to SB 2348 proposed in cooperation with the
ND Heasithcare Association, the ND Long Term Care Association and other
interested healthcare facilities in North Dakota.

These proposed amendments will amend sections 10-33-144 through 10-33-
147 of chapter 10-33 regulating nonprofit corporations. The existing sections

This legislation will provide additional statutory authority for the Attorney
General's role in reviewing proposed agreements or transactions that transfer
the assets or governance of one nonprofit corporation or entity operating or
controlling a hospital or nursing home to another nonprofit corporation or entity

operating or controlling a hospital.

Section 1 amends section 10-33-144 and defines when a sale or transfer of
governance has occurred and provides that the parties to the transaction must
notify the Attorney General and provide certain information regarding the

proposed agreement or transaction,
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! A~ Section 2 amends section 10-33-145 to provide that the Attorney General may
‘ t ‘review and investigate a proposed transaction, and provides the Attorney
| General with appropriate powers and duties to complete these responsibilities.
| This section provides: 1) the factors for the Attorney General to consider in the
; review; 2) for a hearing for public comment; and 3) for the Attorney General to |
obtain experts if necessary and for reimbursement of costs. |

This section also provides for a continuing appropriation for the Attorney
General for costs incurred performing in the responsibilities under this

legislation.

Section 3 amends section 10-33-146 to provide for the Attorney General, wher
necessary, to conduct a public hearing and receive comments from interested
m persons, and to issue a written decision on the Attorney General's decision to
it approve, deny or take any other action on the proposed transaction. This
section permits any party to the agreement to bring an action in district court to

review the Attorney General's decision.

Section 4 amends section 10-33-147 to provide the Attorney General authority !
to bring proceedings in district court to secure compliance with this legislation if
the proposed transaction is not in accordance with iaw, including obtaining an
injunction or other relief available under law.

Section 5 creates and enacts section 10-33-148 with any investigation,
subpoena and hearing powers necessary to discharge the Attorney General's

responsibilities under this legislation.
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Section 6 creates and enacts section 10-33-149, providing additional ;

 clarification that this legislation is in addition to, and does not supercede, any
other authority of the Attorney General whether it is established by statute, case
law, or common law.

This legislation adds to and does not replace the Attorney General's existing
authority over nonprofit corporations and their use of charitable trust proceeds.
The Attorney General has always had common law authority in the area of
charitable trusts to correct abuses in public charities. In the area of charitable,
nonprofit corporations, this common law authority was referred to as the right of
supervision or visitation and included the Attorney General's supervision or
visitorial powers. The Attorney General's common law authority has since been
supplemented in North Dakota by N.D.C.C. ch. 59-04 “The Administration of

O Trusts,” N.D.C.C. ch. 59-02 “Trusts for the Benefit of Third Persons,” and

\ N.D.C.C. ch. 10-33 “Nonprofit Corporations,” which provide the Attorney
General statutory authority over charitable trusts. This legislation further
supplements the Attorney General's existing authority to review nonprofit to
nonprofit healthcare conversions.

Section 7 creates a new subsection to section 54-24.4-15 addressing property-
related costs in the rate-setting system for nursing homes. This provides that
any mandated costs and fees paid to the Attorney General pursuant to a review
invoked by this legislation would be considered in the nursing home property

cost payment mechanism.

The North Dakota Long Term Care Association was concerned about
\\D management agreements for day-to-day operations.
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' “Senate Bill 2348 is not intended to apply to or impact agreements entered
into by non-profit nursing homes, with a third party management company for

' | the purpose of providing management over the day to day operation of the
';:\. facility; provided, howsver, such agreements are not otherwise excluded from
[ any other authority of the attorney general whether established by statute,

case law, or common law."
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N PROPOSED AMENDMENTS TO SENATE BILL NO. 2348

PRESENTED BY
OFFICE OF ATTORNEY GENERAL

Page 1, lina 1, after "Act” replace the remainder of the bill with “to create and enact !
sections 10-33-148 and 10-33-149 of the North Dakota Century Code, relating to
transactions by nonprofit corporations that operate or control hospitals and
nursing homes; to create and enact a new subsection to section 50-24.4-15
relating to property-related costs for nursing homes; to amend and reenact
sections 10-33-144, 10-33-144, 10-33-145, 10-33-146, and 10-33-147 of the
North Dakota Century Code, relating to transactions by nonprofit corporations that
operate or control hospitals or nursing homes; and to provide a continuing
appropriation,

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 10-33-144 of the North Dakota
Century Code is amended and reenacted as follows:

/ | ) 10-33-144. Transaction by a nonprofit corporation deing-business-as

operating or controlling a hospital or nursing home_- Notice to
attorney general - Waliting period.

1. A nonprofit corporation deing-business-as gperating or controlling a
hospital or nursing home shall notify the attorey general in writing before
closing an agreement or a transaction that will;

a. Seii, iease, iransfer, exchange, option, convey,
croate-a-ceeurity-interest-in; or otherwise dispose of to a
for-profit erganization corporation or entity or @ nonprofit

assets

ration or hen fifty percent or more of the
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(v} Result in any for-profit organization corporation or entity or
another nonprofit corporation or entity having control of,

governance of, or the power to direct management and

policies of the nonprofit corporation gperating or controlling a
hospital, nursing home or a related organization.

3. This i ies to a foreign nonprofit tion that oper

4, This section t apply t llowing tr ‘ :

a. An action involving the enforcement or foreclosure of a
security interest, lien, mortgage, ludament or other creditor
rights,

b.  Agreements or transactions in the usual and regular course
of the nonprofit corporation’s business and activities.

2: §.- The notice must be provided to the attorney general not less
ninety days prior to the closing date of the proposed agreement or
transaction, and must include:

a. The names and addresses of the-eerpemﬂen—delng—buehese
: ; organization-and-all ether parties

to the proposed agreementor transactlon. '

b. The terms of the proposed agreement or transaction,
including the proposed sale price;

c. A copy of the proposed agreement or transaction; and
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Any financial or econ:mic

Information-regarding-whethera
analysis by an expert or independent consultant hae-heen

retal fit corporation

which th t forth In section 10-
145(2).

3-8, A nonprofit corporation doing business as a hospital or nursing
home may neither transfer nor convey any assets or control
through an agreement or transaction described in this section until
ninety days after the corporation gives the attomey general notice
required under this section, unless the attorney general waives all

or part of the walting period. Befere-the-end-of-the-waiting-peried;

The waiting period may be extended for one of more additional
sixty-day periods upon agreement between the corporation and the
attorney general, or pursuant to a court order.

SECTION 2. AMENDMENT. Section 10-33-145 of the North Dakota

Century Code is amended and reenacted as follows:

10-33-145. Transaction by a nonprofit corporation or entity deing
business-as operating or controlling a hospital or nursing
home--Attorney general's powers and duties- Experts.

1. Upon recelpt of a notice under section 10-33-144, the attorney
general may review and investigate the proposed agreement or
transaction and may require the nonprofit corporation or entity deing
business-as operating or controlling a hospital or nursing home and the
for-profit organization other parties to the agreement or transaction to
provide to the attorney general any additional information relevant to the
review or investigation of the proposed agreement or transaction.

2, Upon receipt of a notice under section 10-33-144, the attorney
general may review the proposed agreement or transaction to determine
whether consummation of the proposed agreement or transaction by the
nonprofit corporation or entity deirg-business-as operating or controlling a
hospital or nursing home is consistent with the purposes of the nonprofit
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home and is in accordance with law. The attorney general shall consider
the following factors in reviewing and evaluating a proposed agreement or

transaction:
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Whether appropriate steps were taken by the

nonprofit corporation or entity operating or controlling
a hospital or nyrsing home to
safeguard restricted assets transferred to the for-profit

organization gcquining entity;

Whether appropriate steps were taken by the

nonprofit corporation

dolng-business-as a hospital or nyrsing home to
ensure that any proceeds of the proposed agreement
or transaction are used for purposes consistent with
restrictions placed on assets of and with the purposes
of the nonprofit corporation or entity operating or
controlling delng-busiress-as a hospital or nursing
home;

Whether the terms and conditions of the proposed
agreement or transaction are fair and reasonable to
the_nonprofit corporation_or entity operating or
controlling deing-busiress-as a hospital or nursing
home, including whether the nonprofit corporation or
entity operating or controlling  deing-business-as a
hospital or nursing home will receive fair market vaiue

for the ia_assetsef—the—eospocaﬂen
nt r ing h

Whether any conflict of interest or breach of fiduciary
duty-as-determined-by-the-attemey-general; exists
and or was disclosed, including any conflict of interest
or breach of fiduciary duty related to directors and
officers of, executives of, and experts retained by the
nonprofit corporation or entity operating or controlling
doing-business-as a hospital or nursing home,-the
for-profit-organization-and any other party to the

agreement or transaction; and
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e. Whether the agreement or transaction will result in
inurement or pecuniary gain, or excess benefit to any
person associated with the nonprofit corporation or

entity operating or controlling deirg-businees-as a
hospital or pursing home, or any other party to the
transaction, or any other person;
f Whether the tran Is in of
r ti r
| or nursi me. an
a.

For the purpose of reviewing and evaluating the factors
identified in subsection 2, the attorney general may retain
experts if necessary and reasonable and shal may obtain
public comment regarding the proposad agroement or

X t from chapters 44 4. lf the attomey
general intends to seek payment from the nonprofit
corporation or entity operating or controlling
ae a hospital or nursing home for the cost of any expert
retained under this subsection, at least five days before
retaining that expert, the attorney general shall notify the
nonprofit corporation or entity operating or controlling deing
business-ae a hospital or nursing home of the expert cost
projected to be incurred. A nonprofit corporation_or entity
operating or controlling a hospital or

nursing home which receives notice under this subsection
shall pay the reasonable cost of any retained expert. If the
nonprofit corporation or entity operating ot controlling deirg
business-as a hospital or nursing home objects to paying the
costs of an expert, the corporation gr entity may seek a

district court order limiting the corporation's or entity's liability -

for the costs. In determining whether to issue an order, the
court shall consider whether the expert is necessary and
reasonable and the cost of the expert relative to the value of
the proposed agreement or transaction.

Section 44-04-18.4 applies to any information provided to
the attorney general under sections 10-33-144 through
10-33-147,
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SECTION 3. AMENDMENT. Section 10-33-146 of the North
Dakota Century Code Is amended and reenacted as follows:

10-33-148. Transaction by a nonprofit corporation or entity
a hospital or

operating or controlling
m?lnltﬁmg-Notlco of decision—Public meeting-Meeting
notice.

ther additional extens f time
tted or provi nder n 10-33-144, the attorney general shall
notify, in writing, the nonprofit corporation gr ent re [ :
doing-bueiness-as a hospital or nursing home of the attorney general's
decision to a e, deny, or tak r actio the pr
agreement or transaction. Before issuing a written decision under this
section, the attorey general shall may conduct at-east one gr more public
hearing hearings, one of which must be held in the county where the
hospital or nursing home Is located. Ata
public hearing under this section, the attorney general shall request and
receive comments from any interested person regarding the proposed
agreement or transaction. At least fourteen days before a public hearing
under this section, the attorney general shall provide notice of the meeting
by publication in the official newspaper of the city in which the eerperation
i hospital or nursing home is located. The attorney
general shall also provide notice of the meeting to the governing body of
the county in which the eorperation-doing-business-as-a hospital or
nursing hoime Is located, if applicable, and to the governing body of the

city in which the : hospital ot nursing home

is located, if applicable. to the agr t may institute |
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SECTION 4. AMENDMENT. Section 10-33-147 of the North Dakota
Century Code is amended and reenacted as follows:

10-33-147. Transaction by a nonprofit corporation or entity
’ a hospital or nursing
home-Attorney general decision.

The attorney general may bring proceedings to secure compliance with sectien
sectiong 10-33-144 through 10-33-149, in the district court of the county in which
{ e | . If the attorney general determines
consummation of the proposed transaction or agreement is not consistent with
the fiduciary obligations of the ponprofif corporation ot entity operating or
‘ controlling deing-business-as a hospital or nursing home and the corporation's

officers and directors, or is not in accordance with law, the attomey general may

‘O bring proceedings in the district court of the county in which the hospital or
nursing home is located to enjoin the consummation of the proposed transaction
or agreement or to secure any other relief available under the law. in a district
court action brought pursuant to this section, the attorney general's decision shall

novo review by t if i su tiall
it

th e ner.
ion the attorney general is entitle

2 awe BV S fees 16 & nenaral unaer a g6
Failure of the attorney general to take action on a proposed agreement or
transaction described in eestion sactions 10-33-144 through 10-33-149 does not
constitute approval of the transaction and does not prevent the attomey general

from taking other action,

SECTION 5. Section 10-33-148 of the North Dakota Century Code Is
created and enacted as follows:
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SECTION 6. Section 10-33-149 of the North Dakota Centu
created and enacted as follows: akota Century Code Is

10-33-149. The attorney general's or court's authority Is not

i SECTION 7. A new subsection to section 50-24.4-15 of the North Dakota
; Century Code is created and enacted as follows:

Renumber accordingly
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SENATE HUMAN SERVICES COMMITTEE
JUDY LEE, CHAIRMAN
FEBRUARY 5, 2003

TESTIMONY BY
PARRELL D. GROSSMAN
DIRECTOR, CONSUMER PROTECTION AND ANTITRUST DIVISION
OFFICE OF ATTORNEY GENERAL
IN SUPPORT OF
SENATE BILL NO. 2348

Madam Chairman and members of the Senate Human Services Committes. | am Parrell
Grossman, Director of the Consumer Protection and Antitrust Division of the Attorney
General's Office. | appear on behalf of the Attorney General in support of Senate Bill No.

2348,

Senate Bill No. 2348 proposes to amend existing sections of and create new sections to
chapter 10-33 regulating nonprofit corporations. This legislation relates to transactions
involving nonproftt corporations that operate or control hospitals, nursing homes, or other
health care facilities. This legis!ation is commonly referred to as the nonprofit healthcare

conversion law.

North Dakota law, in sections 10-33-144 through 10-33-147, currently addresses the
conversion of a nonprofit hospital or nursing home to a for-profit hospital or nursing home
and provides the Attorney General the opporiunity to review the transaction, conduct a
public hearing ar: to challenge the transaction under very limited circumstances. These
sections, however, do not address the conversion of a nonprofit healthcare facllity to

another nonprofit healthcare facility.

Senate Bill No. 2348 proposes legislation that will address the conversion of a nonprofit
corporation to either a for-profit corporation or another nonprofit corporation. The
legislation provides that, prior to entering into an agreement for the sale or transfer of
assets of the nonprofit corporation to a for-profit or nonprofit corporation, the selling
nonprofit corporation must provide written notice to and obtain the consent of the Attorney
General. The notice must provide the Attoney General with specific information about the
proposed agreement or transaction, including any information the Attorney General deems

necessary.

The Attorriey General, within 90 days of the notice of the proposed transaction, is required
to notify the selling nonprofit corporation in writing of the Attorney General's decision to
consent to, give conditional consent to, or not consent to the agreement or transaction.
The Attorney General may extend the review period by 60 days and again thereafter by

agreement of the selling corporation.

If the Attorney General does not consent to the agreement, the parties could not enter into
the agreement or transaction without a court order. Upon request for a court order by the
parties seeking to complete the proposed transaction, the court shall determine if the
proposed agreement is.in the public interest. In the event of a court proceeding, the
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‘ Attorney General is entitled to an award of reasonable attorney’'s fees and costs and
| ' expenses incurred in the proceeding. |

The Attorney General, before issuing a decision, may conduct public hearings in the
county where the health care facility Is located.

The Attorney General in making his determination whether to consent to or not consent to,
shall consider any factors the Attorney General deems relevant, including the following:

1. Whether the terms and conditions of the agreement or transaction are fair ‘
and reasonable to the nonprofit corporations, including whether the |
exchange of assets or consideration between the seller nonprofit corporation |
and the acquiring for-profit corporation is at fair market vilue. |

2.  Whether the agreement or transaction will result in any inurement, pecuniary
gain, or excess benefit to any person associated with the selling corporation

or acquiring corporation.

3. Whether the governing body of the selling corporation exercised due
diligence in deciding to dispose of the selling corporation’s assets, selecting
the acquiring entity, and negotiating the terms and conditions of the

disposition.

| ‘ o) 4.  Whether any conflict of interest or breach of fiduciary duty, as determined by h
N the attorney general, exists and was disclosed, including any conflict of

Interest or breach of fiduclary duty related to directors, officers and
executives of the nonprofit corporations, as well as experts retained.

5. Whether the proceeds from the agreement or transaction will be used for
appropriate charitable health care purposes consistent with the selling
corporation’s original purpose and past operations or for the support and
promotion of health care in the affected community or area. .

The legislation provides that the Attorney General may engage or retain experts and
consultants for the process of reviewing proposed transactions or agreements relating to
the sale or transfer of the nonprofit corporation's assets. The legislation provides that the
Attorney General Is entitled to reimbursement by the parties for all contract costs incurred
in reviewing, evaluating, and making the determination whether to consent to, give
conditional consent to, or not consent to the proposed agreement,

All of these factors the Attorney General applies in reviewing a proposed transaction are
important in the Attorney General's role of protecting the public interest. However, the

Attorney General's oversight responsibilities in protecting and preserving the charitable f
assets of nonprofit corporations engaged in healthcare are one of the Attorney General's |
most important responsibilities in this area. The Attorney General's role s to determine K,

O or ensure that, the sale proceeds, or the “charitable trust” will be used for appropriate
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charitable health care consistent with the seller’s original purpose or for the support of
! health care in the affected community.

California, Georgla, Nebraska, New Hampshire and Rhode Island are some of the states
that have codifled the Attorney General's statutory responsibilities in reviewing nonprofit to
nonprofit converslons. Now is an appropriate time to further define by statute the North
Dakota Attomney General's role, authority and responsibility in regard to nonprofit
healthcare conversions.

This legislation will add to and not supplant the Attorney General's existing authority over
nonprofit corporations and their use of charitable trust proceeds. The Attorney General
has always had common law authority in the area of charitable trusts to correct abuses in
public charities. In the area of charitable, nonprofit corporations, this common law
authority was referred to as the right of supervision or visitation and included the Attorney
General's supervision or visitorial powers. The Attorney General's common law authority
has since been supplemented in North Dakota by N.D.C.C. ch. 69-04 “The Administration
of Trusts,” N.D.C.C. ch. 59-02 *Trusts for the Benefit of Third Persons," and N.D.C.C. ch
10-33 “Nonprofit Corporations,” which provide the Attorney General statutory authority over
charitable trusts.

The Attorney General is reviewing the proposed legislation with the North Dakota
Healthcare Association and other interested persons. He Is engaged in ongoing
‘ discussions and will review any proposed amendments to Senate Bill No. 2348, when he
O receives those proposed amendments. The Attorney General will then provide additional
information to this committee for further consideration.

For these reasons, the Attorney General respectfully urges this committee to give Senate
Bill 2348 & “do pass' recommendation, with such proposed amendments as may be

~ appropriate.

Thank you for your time and consideration and | will be avallable to try and answer any
questions.
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Opinions-Editorials

Protecting the public's assets: The res
'takings' of property are being done b
companies, not government

By: Todd Sloane

Hospital companies and insurers are being disingenuous wh
profess not to understand that they can't sell off or dump ch
assets without just compensation. How else can we explain *
issue keeps being replayed nationwide, as insurers convert t
status and hospitals are sold, consolidated or closed?

Hospitals built through donations from the community and ¢
by state and local tax breaks should not simply be liquidatec
are any other corporate asset, Likewise, insurance companie
benefited from tax breaks and from the payments of policyh
part to ensure that the most people are covered, can't just tra
assets without just compensation.

Anyone who makes it more complicated than that is playing
The most recent to do so is Phoenix-based Banner Health St
September 2001, not-for-profit Banner announced plans to ¢
its 29 hospitals and 17 long-term-care facilities in seven stat
concentrated its efforts in higher-growth markets in Arizons
Colorado.

South Dakota Attomey General Mark Barnett is using the st
laws to prevent Banner from selling two hospitals and three
Banner health facilities in his state, Banner earlier this mont
Barnett, claiming that he has misinterpreted state laws and t
can do whatever it wants with its property. Further, the heal
claims that Barnett's actions amount to a violation of the *'t:
clauses of the Fifth and 14th amendments of the U.S. Consti
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N prohibiting the government from passing laws that take awa
‘ assets without fair compensation,

But whose assets are these? The public, through the grantin;
breaks and individual philanthropy, has built a stake inthet
that is bigger than that of any group of corporate executives
not-for-profit corporations, the facilities existed individually
ownership was transferred to a predecessor of Banner, Bann
formed in September 1999 when Fargo, N.D.-based Luthers
Systems acquired Phoenix-based Samaritan Health System.
Deputy Attorney General Larry Long told Modern Healthea
**Banner never paid a nickel for these facilities."

We have seen again and again what happens after such deal:
system buys two hospitals in 8 community and closes one, (
closes clinics that once provided charity care, or stops inves
community health programs,

What is needed are more laws like California's, which requi
attomney general review all transactions between not-for-pro
hospitals to ensure that they do not reduce charitable service
community and that the charitable assets of the not-for-profi
properly protected.

The other recent news on this topic is that state hospital assc
are rising up to fight the for-profit conversions and sales of 1

regional Blue Cross and Blue Shield plans. One of those is t
Maryland Hospital Association, which opposes the conversi
$1.3 billion sale of not-for-profit CareFirst Blue Cross and I
to for-profit giant WellPoint Health Networks, Thousand O:
The MHA believes WellPoint won't provide the same level
and reimbursement to hospitals, One might also be concernt
future coverage of hard-to-insure residents, and about the fa
person, William Jews, president and chief executive officer
CareFirst, stands to make $9.1 million from the deal.

CareFirst argues that the sale will benefit providers because
has the cash to invest in better technology to more quickly v
! claims and pay providers. Other WellPoint officials promise
develop lower-cost policies, Of course, there also will be a ¢
payout to governments and policyholders,

But after decades of tax breaks, not to mention a charitable s
that's just not good enough.
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STATE CAPITOL
800 E BOULEVARD AVE DEPT 126
BISMARCK, ND 58505-0040
(701) 328-2210  FAX (701) 328-2228

STATE OF NORTH DAKOTA Bosner
OFFICE OF ATTORNEY GENERAL F l L E

Wayne Stenehjem
ATTORNEY GENERAL

May 20, 2002

Geoffrey B. Shields
, Attorney At Law

321 N. Clark Street, Suite 3400
Chicago, lllinois 60610

Re: Banner Health System (“Banner”)
Dear Mr. Shields:

! This letter Is to inform you. of my position regarding Bannet's sale of nursing homes,
| hospital and other corporate assets located in North Dakota. | contend a constructive or
charitable trust applies to a significant portion of the sale proceeds and | request Banner

help determine the appropriate value of the trust.

q A constructive or charitable trust attaching to a portion of the sale proceeds existed prior
e to Banner's sales of the nursing homes and hospital, or liquidation of other corporate
assets in North Dakota. Banner, while known as Lutheran Hospitals and Homes
Society of America (LHHS), received contributions from the local communities In Narth
Dakota, which enabled Banner to establish or acquire the nursing homes. Over the
years, the local communities Invested in the nursing homes through their patronage.
Tax-exempt status enhanced the value of the nursing homes by allowing the homes to
retain money that otherwise would have been used to pay taxes. Local contributors,
“patrons, and taxpayers placed their trust and confidence in the integrity of Banner and
helped create and enhance the value of the facilities. If a constructive trust did not
: ‘ arise, there would be unjust enrichment because funds attributable to local investors,
| patrons, and taxpayers would be diverted to foreign communities. A constructive or
charitable trust thus attached to that portion of the sale proceeds attributable to the local

communities.

While Banner may have authority to liquidate its North Dakota assets, the sale does not
extinguish your trust obligations. Rather, those obligations, as well as the corporate
purposes of Banner, continue to govern the use of the proceeds.

The notion that Banner can reap the benefits of tax-exempt status and generous
community contributions and patronage for aimost 60 years, and then abruptly withdraw
its community commitment, discontinue its service responsibilities and transfer the

:**) assets out of state, s totally unacceptable.
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document being £1lmed,

Geoffrey B, Shields

Re: Banner Health Systern
May 20, 2002

Page Two.

| request that Banner meet with me and members of my staff to discuss the fair vaiue of
the trust and how Banner must meet its trust obligations in the area historically served
by LHHS and Banner. | am hopeful that an amicable determination will be reached so
that a fair and equitable portion of the sale proceeds will be maintained in the local
communities. If Banner is unwilling to acknowledge its trust obligations, then | intend to
pursue the remedies available under North Dakota law.

Be advised that my office has been in contact with our counterparts in the South Dakota
Attorney General's office, and we are aware of the course you have decided to pursue
with regard to the similar claims in that state. This includes the lawsuit you filed seeking
to prohibit the Attorney General from enforcing the laws of South Dakota. If this is the
course you intend to pursue in North Dakota, you may as well tell me right away, so we
can avoid pointless discussions that are not intended to reach an equitable settlement.

| ask that you conta& me within the next seven days if you wish to cooperate in such a
meeting.

Sincerely,

WS/b
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HOUSE JUDICIARY COMMITTEE
DUANE DEKREY, CHAIRMAN
MARCH 18, 2003

TESTIMONY BY
PARRELL D. GROSSMAN
DIRECTOR, CONSUMER PROTECTION AND ANTITRUST DIVISION
OFFICE OF ATTORNEY GENERAL
IN SUPPORT OF
ENGROSSED SENATE BILL NO. 2348

Mr. Chalrman and members of the House Judiclary Committee. | am Parrell Grossman,
Director of the Consumer Protection and Antitrust Division of the Attomey General's
Office. | appear on behalf of the Attorney General in support of Senate Bill No. 2348.

Senate Bill No. 2348 proposes to amend existing sections of and create new sections to
chapter 10-33 regulating nonprofit corporations. This legislation relates to transactions
involving nonprofit corporations that operate or control hospitals or nursing homes. This
legislation is commonly referred to as the nonprofit healthcare conversion law.

North Dakota law, in sections 10-33-144 through 10-33-147, currently addresses the
conversion of a nonprofit hospital to a for-profit hospital and provides the Attomey
General the opportunity to review the transaction, conduct a public hearing and to
challenge the transaction under limited circumstances. These sections, however, do
not address the conversion of a nonprofit hospital or nursing home to another nonprofit
hospiltal or nursing home.

This legislation will provide additional statutory authority for the Attorney General's role
in reviewing proposed agreements or transactions that transfer the assets or
governance of one nonprofit corporation or entity operating or controlling a hospital or
nursl{txg home to another nonprofit corporation or entity operating or controlling a
hospital.

Section 1 amends section 10-33-144 and defines when a sale or transfer of governance
has occurred and provides that the parties to the transaction must notify the Attorney
General and provide certain Information regarding the proposed agreement or
transaction. ,

Section 2 amends section 10-33-145 to provide that the Attorney General may review
and investigate the proposed transaction and provides the Attormey General with
appropriate powers and duties to complete these responsibiiities. This section provides:
1) the factors for the Attorney General to consider in the review; 2) for a hearing for
public comment; and 3) for the Attorney General to obtain experts if necessary and for

reimbursement of costs.
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This section also provides for a continuing appropriation for the Attorney General for
costs incurred in the responsibilities under this legislation.

Section 3 amends section 10-33-146 to provide for the Attomey General, when
necessary, to conduct a public hearing and recelve comments from interested persons,
and to issue a written decision on the Attomey General's decision to approve, deny or
take any other action on the proposed transaction. This section permits any party to the
agresment to bring an action In district court to review the Attorney General's decision.

Section 4 amends section 10-33-147 to provide the Attorney General authority to bring
proceedings in district court to secure compliance with this legislation if the proposed
transaction is not in accordance with law, including obtaining an injunction or other relief
available under law.

Section 5 creates and enacts section 10-33-148 with any investigation, subpoena and
hearing powers necessary to discharge the Attorney General's responsibilities under
this legislation.

Section 6 creates and enacts section 10-33-149 to provide additional clarification that
this legisiation is in addition to, and does not supersede, any other authority of the
Attomey General whether it Is established by statute, case law, or common law.

This legislation adds to and does not replace the Attomey General's existing authority
over nonprofit corporations and their use of charitable trust proceeds. The Attomey
General has always had common law authority in the area of charitable trusts to correct
abuses [n public charities. In the area of charitable, nonprofit corporations, this common
law authority was referred to as the right of supervision or visitation and included the
Attomey General's supervision or visitorial powers. The Attomney General's common
law authority has since been supplemented in North Dakota by N.D.C.C. ch. 69-04 “The
Administration of Trusts,” N.D.C.C. ch. §9-02 “Trusts for the Benefit of Third Persons,”
and N.D.C.C. ch. 10-33 “Nonprofit Corporations,” which provide the Attorney General
statutory authority over charitable trusts. This legislation further supplements the
Attorney General's existing authority to review nonprofit to nonprofit healthcare

conversions.

This legislation creates a statutory roadmap for the Attorney General to follow in these
transactions Involving nonprofit corporations operating or controlling hospitals or nursing
homes, resulting in a sale or conversion of assets.

Section 7 creates a new subsection to section 54-24.4-15 addressing property-related
costs In the rate-setting system for nursing homes. This provides that any mandated
costs and fees paid to the Attorney General pursuant to a review invoked by this
lagislation would be considered in the nursing home property cost payment mechanism.

The North Dakota Long Term Care Association was concemed about management
agreements for day-to-day operations.
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| ™ Senate Bill 2348 Is not intended to apply to or impact agreements entered into by non-

| | profit nursing homes, with a third party management company for the purmpose of
providing management over the day to day operation of the facility; provided, however,
such agreements are not otherwise excluded from any other authority of the attomey
general whether established by statute, case law, or common law.

A concem has been raised that the bill may allow the AG to use charitable trust law to
try to stop sales invoiving religious affillated hospitals or to mandate that the purchasing
entity provide certain health care procedures. This concem is unfounded and not the
intent of the bill. The changes are proposed to provide the ground rules for how the AG
will conduct his common law right to review such sales.

The Attomey General is submitting proposed amendments to remove the words
“charitable” on page 4, lines 18 and 19 of Engrossed Senate Bill No. 2348.

For these reasons, the Attorney General respectfully urges this committee to give
Engrossed Senate Bill 2348 a “do pass® recommendation, with the proposed |
amendments.

Thank you for your time and consideration and | will be available to try and answer any
questions, [
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- . Banner's end run must end
advancod Bearih G0 Comnpany plays chess with assets it inherited while communities pay the price ﬂ“ l
Hot Topics Story originally published March 3, 2003 :0|
Features Can a national company operating not-for-profit hospitals and nursing homes sell off
facilities without any obligation to the communities these institutions once served?
Resources That question i at the heart of a major legal battle between Phoenix-hased Banner o
Health System and the attorneys general of New Mexico, North Dakota and South o
Sponsored Dakota, At stake are millions of dollars in charitable health assets that will be lost by |
Sections these communities if Banner is allowed to take the money and run, .
Marketing/ Banner's history In each of thuse states has been brief, Barner was created as the ;'
'*‘ah / Advertising result of a 1989 merger of Fargo, N.D.-based Lutheran Health Systems and Wy
Phoenix-based Samaritan Health System. Two years later, Banner announced it ‘
was selling 10 of its 29 hospitals and 17 long-term-care facilities in seven states as 5
LEY S it concentrated its efforts in higher-growth markets In Arizona and Colorado. The b
N company clearly has the right to do so, but it shouldn't unjustly profit from these
transactions.
POWER 70 MK Under the law, not-for-profit organizations cannot divert funds from charitable
YHi RO DECISIONS purposes. As charitable institutions, not-for-profit hospitals and nursing homes hold
assets In trust for the benefit of the communities they serve. Those assets must
continue to serve the communities in perpetuity. It Is the duty of the state attorneys
general to protect such charitable trusts to ensure that the assets of not-for-profit
hospltals or nursing homes forever further their original charitable purposes.
The attorneys general of New Mexico, North Dakota and South Dakota have
answered the call, challenging the legality of Banner's attempts to remove the
proceeds of these sales from their states. Banner has responded by swiftly suing
ndustry Luader each attorney general (n federal court.
—— Advartissment ——
In South Dakota, & federal court referred tho matter to the state Supreme Court,
which on March 24 will hear Banner's clalms that it may do whatever It wishes with
Looking for Hesithoure proceeds of propertx it sells, The South Dakota attorney general argues Banner ‘
mmﬂﬂ “never pald a nickel* for seven hospitals and nursing homes in that state but now ‘
and wvents? wants to remove millions of dollars in charitable assets, A ]
— A |
e, AdverlisemeNnt —-  £or qacades, a succession of not-for-profit operators of these faciiities have [
transferred the facllities and their charitable assets to other organizations that acted
L \/’ as fiduciaries of that trust, with no money changing hands. Now Bannar, the current %
fiduciary, which acquired these fucilities for free, ciaims it has no obligation to the |
§ file://CADOCUME~!\wstenehj\LOCALS~1\Temp\CN577070.htm 3/14/2003 ;
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' communities that paid for and built the hospitals and nursing homes.

N Banner claims its actions are in keeping with charitable truat law because the
: procesds generated from these sales will be diverted to the not-for-profit facliities it
operates in Colorado and Arizona. But if the charitable purpose of & South Dakota
hospital is to provide healthcare to psople in South Dakota, how can an out-of-state
corporation with no remaining facliities in the state be said to be fulfilling that

purpose?

Consider what happened in New Mexico. Banner's predecessor won the right from
the federal government to take over not-for-profit Los Alamos Medical Center for $1
(that's right, a dollar) back in 1963, Banner acquired the hospital through a merger
in 1980, then announced two years later it was selling the facility to a for-profit and
removing $38 million in sale procesds from the state. Although it's understandable
that Banner would want to profit from such a fortuitous investment, those funds
rightfully belong to the community.

After New Mexico Attorney General Patricia Madrid sent a letter to Banner
questioning its right to the Los Alamos sale proceeds, Banner sued her in federal
court. The attorney general moved to dismiss the case, claiming the facility was
essentially a gift to the community and that the community therefore had a right to
the sale proceeds. Madrid aiso alleged that Banner had siphoned assets from the
facllity by deferring millions of dollars in maintenance and diverting trust income to
its operations in other states,

The New Mexico case was settied in May 2002 for nearty $14 million, which will
remain in the community to fund healthcare charities and to improve the hospital.

Meanwhile, in North Dakota last week a federal judge dismissed Banner's case. 1
q The dispute is now pending in state court, )
I'J

4 Banner has aggressively sought to defend its efforts to remove the proceeds, suing
these attorneys general while In active negotiations. In New Mexico, Banner's
lawyers did not attempt to hide thelr motive. At the time the lawsuit was filed,
Banner Vice President Dan Green said in a prepared statement that he hoped "the
faderal filing will expedite a resolution in this matter."

Lawyers for not-for-profit hospital chains have argued in the pages of Modern
Healthcare they simply cannot do business if they are prohibited from moving
money around. But that broad question is not what this case Is about. It's about
whether a not-for-profit hospital chain can acquire a facllity as a gift, tum around
and sell it for a huge profit, and then remove the proceeds from the state. This
money belongs to the communities that bullt and maintained these facllities.

We applaud these attorneys general for standing up to Banner to protect funds that
; rightfully belong to the people of their states. When Banner abandons its charitable
: mission in these states, it must leave the money behind.

Barbara Gorham is a staff lawyer at Consumers Unlon, San Francisco, the
publisher of Consumer Reports magazine.
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