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Minutes: 14 members present.

. Chairman DeKrey: We will open the hearing on HB 1348.

Representative Delmore: Sponsor of bill, support, explained the bill, whom to arrest, who is

the predominant aggressor.
Chairman DeKrey: Thank you.

Bonnie Palacek, NDCAWS/CASAND: Support (see written testimony).

Chairman DeKrey: Thank you. Further testimony in support of HB 1348.

Chief Dan Draovitch, Minot Police Department: Support (see written testimony).
Chairman DeKrey: In the military, we tried to decide if it had been a fair fight or not. What
happens to the person drawn into the fight by an aggressor, and wins the fight.

Chief Dan Draovitch: If you are there, you can tell who picked the fight. But there is a point
where you can stop.

.. Chairman DeKrey: We talked about when did it become beating.
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Chief Dan Draovitch: You can either flee, a lot of times there is alcohol involved. The first
impact alcohol has is on the common sense, the brain. That’s when it doesn’t make any
difference how big anybody is or how small. You do things that you wouldn’t ordinarily do. The
worst situation is when an officer arrests both parties, with the understanding that let the court
sort it out. That’s not doing our job. We can do better.

Representative Meyer: 1 was glad that you mention that, it’s not really a question, but we are
seeing a lot more cases of where the big, gentle husband, who really didn’t marry very well, and
when their wife comes at them and proceeds to beat them, and they were raised to not raise their
hand against a woman, in those cases, even though he is twice the size she is, it would take that
under consideration in doing these investigations. Does that give you the tool to investigate it.
Chief Dan Draovitch: It gives us one additional tool to investigate, that’s correct. In my 37
years, | had a beating by a woman, and I could only hold her and couldn’t fight back. Ihad to
call for help.

Representative Charging: There have been some documentaries where women are the
aggressors, and automatically the gentle giant is the one who gets hauled out. Will this
automatically do the same.

Chief Dan Draovitch: Not at all. You have to do an adequate investigation. There is no

automatic to anything. We have been given more tools over the years, but this gives us one more
tool to be able to arrest the right person, instead of doing this dual arrest or not arresting anyone,
because they both have injuries. The predominant aggressor is a good measure and used
successfully by many states, and our department has used it for years. We have some problems

in court, occasionally, most of them plead guilty.
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Representative Zaiser: 1know in Fargo, where men, big and small, have been beaten, but
because of the stigma attached, they’re afraid to follow through because they thought they would
be accused as the aggressor. How do you respond to that. Are there any remedies for that.
Chief Dan Draovitch: Ihave seen that. [ know it exists. If they don’t make a claim, we have
to walk away.

Chairman DeKrey: Thank you. Further testimony in support of HB 1348.

Sheriff Steve Bay, Grant Co. Sheriff’s Dept.: I support this bill. It will help us decide in an

investigation who is the predominant aggressor, maybe the aggressor is 5 ft and the other person
is 6 ft. It can go either way, male or female. But it is a very important tool that we carry when
we get called to the scene. Domestic violence is so important, that in the law enforcement field,
they train us that it is most dangerous situation we will walk into. It is dangerous for us, but
think about the victim.

Chairman DeKrey: Thank you. Further testimony in support.

Kari Kerr-Welsh., Prevention and Education Program Coordinator at the Conimuni;y

Violence Intervention Center in Grand Forks: Support (see written testimony). She handed
out testimony of Lt. Donavon Rasmuson and Jim Vigness (see written testimony).
Chairman DeKrey: Thank you.

Carly Mahoney, advocate at Abused Adult Resource Center in Bismarck, ND: Support (see

written testimony).
Representative Koppelman:  You indicated that the current standard in law is comparative

severity of injuries. We’ve heard that several law enforcement departments already exercise
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predominant aggressor standard. Would this bill get rid of the comparative severity, or just add
this to the tool chest, how would that improve things.

Carly Mahoney: It just adds extra steps to it, comparative severity of injuries, to allow law
enforcement to utilize other means to determine who that aggressor is. Some departments don’t
feel they can use it unless it is in the statute.

Chairman DeKrey: Thank you. Further testimony in support.

John Olson, ND Peace Officer Association: Support. We believe it is a good bill,

Chairman DeKrey: Thank you. Further testimony in support.

Jonathan Byers. AG’s office: Support.

Chairman DeKrey: Thank you. Further testimony in support.

Connie Hildebrand, NASW-ND & AAUW-ND: We support this bill.

Chairman DeKrey: Thank you. Further testimony in support, testimony in opposition. We
will close the hearing.

(Reopened later in the same session).

Chairman DeKrey: What are the committee’s wishes in regard to HB 1348.
Representative Meyer: 1 move a Do Pass motion.

Representative Zaiser: 1 second the motion.

14 YES 0 NO 0 ABSENT DO PASS CARRIER: Rep. Galvin




Date: \{17 ’Og
Roll Call Vote #: |

2005 HOUSE STANDING COMMITTEE ROLL CALL VOTES
- BILL/RESOLUTIONNO. ___|348

HOUSE JUDICIARY COMMITTEE

Check here for Conference Committee

Legislative Council Amendment Number

Action Taken D o Powo

Motion Made By Qn,p MW Seconded By f@e/rp ot
! dJ

Representatives Representatives

Chairman DeKrey Representative Delmore

Representative Maragos Representative Meyer

Representative Bernstein Representative Onstad

Representative Boehning Representative Zaiser

Representative Charging

Representative Galvin

Representative Kingsbury

Representative Klemin

Representative Koppelman

Yes
[P
[

"
-
/
—
/
/
-
-

Representative Kretschmar

Total (Yes) / Lf' No @

Absent

P
Floor Assignment : |QJL/)p qg/th/uw
Y

If the vote is on an amendment, briefly indicate intent:




REPORT OF STANDING COMMITTEE (410) Module No: HR-10-0586

January 17, 2005 3:16 p.m. Carrier: Galvin
Insert LC:. Title:.

REPORT OF STANDING COMMITTEE
HB 1348: Judiciary Committee (Rep.DeKrey, Chairman) recommends DO PASS
(14 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1348 was placed on the
Eleventh order on the calendar.

{2) DESK, (3) COMM Page No. 1 HR-10-0586




2005 SENATE JUDICIARY

HB 1348




2005 SENATE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1348

Senate Judiciary Committee
U Conference Committee

Hearing Date March 15, 2005

Tape Number Side A Side B 7~ Meter #
1 X 1530 - End
X 0.0 - 2030

N\
Committee Clerk Signature %w O&M%’

Minutes: Relating to domestic violence arrest procedures and reports.

Senator John (Jack) T. Traynor, Chairman called the Judiciary committee to order. All

. Senators were present. The hearing opened with the following testimony:

Testimony In Support of the Bill:

Rep. Delmore, Dist. #43 -Introduced the bill (meter 1525). This is the attempt to provide a

statutory back-up to current training in the reporting process among ND law enforcement

agencies Some of this legislation is in 30 states and it provides guidance to law enforcement
officers in making appropriate arrests. The concept was brought forward by a group advocates
and law enforcement officers across the state they are working on a model domestic violence

response policy. Testimony will show the need and the use. This bill has passed the house with

no opposition.




Page 2

Senate Judiciary Committee
Bill/Resolution Number HB 1348
Hearing Date March 15, 2005

Sen. Trenbeath wondered if the law enforcement in the field were willing to do the
determination in the field? They testified in favor of this in the house and in some cities are
doing this successfully. This only clarifies in statute what they are doing.

Janelle Moos, ND Council on Abused Women- Community Response and Prevention Specialist
(meter 1720) Gave Testimony - Att. #1 Also provided testimony from Donavon Rasmuson,
Lieutenant for UND - Att. #2, Jim Vigness, Detective Grand Forks Police Department - Att. #3
Sen. Traynor what are the current training plans of the department to identify the prominent
aggressor? Ms. Moos replied that at is time the formal policies has not been done yet. The task
force will be trained to go to the agencies. Discussion (meter 2060)

Senator Syverson questioned a large male restraining his much smaller wife from harming him,
how would he be profiled? According to this definition the male had the size but if the female
was the aggressor.. How would this be interpreted? The language was done in collaboration of
the different agencies. I will refer this on to Sheriff Bay who will give his testimony. Discussed
the Predominant Aggressor to be the most significant, not necessary the first aggressor and the
other factors.

Senator Hacker how do you determine the likelihood of future harm? How do you train
someone to determine the likely hood of future harm? Domestic violence is a pattern they train
officers to look at patterns. There is no way to actually determine likely hood of future harm. In
the predominately the aggression gets worse in each future crime.

Sen. Trenbeath asked in sub section 2 we obligate the officer “the officer shall determine which

party is...” In section 3 we say “if the officer determines...” Should the language not coincide?
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Ms. Moos responded that shall is in current language section 3 was added so will include it in the
report.

Sen. Trenbeath responded that an does the officer not do this already? Yes we would hope so.
The training is very limited and we are working to improve it.

Senator Triplett asked if her impression that this additional “predominate aggressor” language
that most domestic violence incidents with just one arrest? We would hope it would decrease the
incidence of duel arrests, currently they have been on the increase. Senator Triplett stated that
this language would not prevent the duel arrests? It would not eliminate the option but we would
hope the additional guidance would eliminate the possibility of dual arrest and just arrest the
person who has been the most significant. Discussion of the above (meter 2890) All acts against
the law are significant. Why should one who made less then the other be considered off the
hook? Discussed the size of men verses women. Sen. Nelson sited several E-mail's to her siting
the targeting of men. Men get put in jail and counseling and women don’t have to go to
counseling? Discussion of verbal abuse not being as visible as size. Sen. Trenbeath sited his
concern about an officer being obligated to make a determination. Police officers are fact finders
not judges. He also has concerns of the creation of a label that will follow a person through the
court system “prominent aggressor”. In front of a jury this makes you sound guilty off the bat.
The officer is already doing the job currently with out categorizing a person in the process. Ido
not begrudge the Atool (guidance to the officer) it is the label I do not like. No one from the Bar
Association was on the committee, the police have been represented but the others are not.

Jon Olson, ND Peace Officers Assoc. (meter 4275) We are in favor of the bill. This bill does not

force the officers to do anything they can not determine.
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Steve Bay, Grand Forks Sheriff (meter 4360) In law enforcement over 21 years. Discussed his
training. Law enforcement is supportive of the language and do not think it will change duel
arrests. Our job starts with the first call but it does not end when we leave the house. We do
investigations and each case is different. When we get a call we appreciate as many tool as \a-re
can have to use. This gives us one more tool. Sited an example. Some labels are deserved.
Senator Triplett questioned if the groups goal was to reduce the duel arrest and if they are doing
this in other states you have mentioned and how has this reduced therg duel arrests? 1do not
have the numbers but they have gone done. Senator Triplett further questioned why to decrease
in duel arrest was so important? It would benefit the kids. If both parents get arrested it is hard
on the children.

Senator Syverson spoke of how emotional stress in a long term environment could build up. A
smaller person could cause stress levels to build, or push someone else to the brink.

Carly Mahoney, Advocate of Abused Adult Resource Center (meter 0.5) Gave testimony - Att.
#4a and gave additional testimony of Donald Rudnick, Sheriff Att. #4b

Kari Kerr Welsh, Prevention and Education Program Coordinator at the Community Violence
Intervention Center in Grand Forks, (meter 5054) Gave Testimony - Att. #5, The committee
discussed the dangers of verbal abuse

Jon Byers, Attorney Generals Office (meter 358) Our office is in support of this bill. I am on the
task force. We support this legislation on behalf of the police Department..

Senator Triplett asked if duel arrests are currently allowed in the law why do we need this. She

also wondered that with very little training would these few lines be there only training?

Discussion of the law being a “cop out” for the officer to not making a decision. Concern that
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the arresting officer would have to much power in putting a label onto the person arrested that
will follow them through the system. Sen. Trenbeath questioned if we delete lines 5-6 that have
the words “predominant aggressor” and left the definition in, would we get the same job done? It
would not give them as much guidance.

Testimony in Opposition of the Bill
Mitchell Sandersom, Grand Forks citizen (meter 826) While something needs to be done with
this problem this is not the way to do it. The police are not trained to do this. Discussed his
personal situation and repeated much of what has been covered.
Rollin Rymer, Grand Forks citizen (meter 1404) I am against any Gender Bias laws. Children
are the ones who suffer. Mr. Rymers sited personal case and repeated more of what has been
discussed.
Senator Syverson discussed how this would be well suited in a post board training curriculum.

The tool would be better utilized there then in a statute.

Senator John (Jack) T. Traynor, Chairman closed the Hearing
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Minutes: Re]atmg to- domestlc vaolence arrest procedures and reports

Senator John (Jack) T Traynor, Chamnan called the Jud1c1ary comm]ttee to order Al]
Senators were present “The heanng opened w1th the followmg eomrmttee work: - o s SRS

Sen Trenbeath handed out amendments to the comrmttee  Att. #1 (meter 1400) The reaSonI _7;.'_ o ,,

 am handmg out the amendments is the legal “stlgma” that may attach to sorneone havmg the

-Jabel ‘predormnant 'aggressor even though everyone assures us this has no']egal significance as -

far gux]t is concerned Wlule 1 agree others may not see’it th1s ‘way. When I had this amendment‘ _ _7 o
 drafted I wanted to do the same tlung but w1th new ]anguage Iran thJs by the ND Councﬂ For
Abused Women Semces Janelle Onglnally she was OK to this language but since then they

have come back w1th the response via a note on my desk Dear Sen. Trenbeath aﬂer d1scuss1ons :'

.- with our dlscrphnaxy.eomnuttee and other'lndmdua] the tesnﬁed. The—language-ln your

amendment would cause confusion among-of-’ﬁccrs. ‘Therefore we request the original language - - Tk

be r_etained or that the potions to the bill‘relaﬁng to.predomin_ant aggressor be'd'eleted and let
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. current language stay Ihave also recelved e-marl s ﬁ'om law enforcernent ofﬁcers stating that we'
_ 7‘k111 the blll After they rewewed my amendment they were then comfortable w1th the b111 The :

_ change removes the label but still descrlbes the- actmty At one pomt they portray the ofﬁcers as -
well trained h1gh]y professronal expenenced 1nd1v1dua]s and the next breath they tell us they -
.can’t- read the Englrsh;language. Commrnee.drgcnssed this. The,language-,sounds very “an
mail” | L R
Sen. Trenbeeth-rnedelthe motion to Do Pass the Amendment and Sehetef Triplett seconded the: .‘
| motion.j All members yyere in favor and thejrnotionlpasses. | -

: S"en: Nelsbn made'thern.otion te amend liiie,.é}s 10 l'delete 25 and 26, '- end Sen Trenbeath
" seconded the motlon Al] members were in- favor and motron passee |

Senator Tnplett rnade the motion to Do Pass as twwe amended and Senator ‘Hacker seeonded

- _the m’o_tlo_n. ‘
 Carrier: Sen: Trenbeath

: Senator John (:I;.i_c'k)" T._Trayn‘or',"Chainnan,'closedkme Hearing



AR

50526.0101 - - " Prepared by the Legislative Councrl staff for

Title. : Senator Trenbeath
o Marchr 16, 2005 '

PHOPOSED AMENDMENTS TO HOUSE BILL NO 1348

'Page 1, Irne 1 remove "14 07.1~ 10 and remove the second comma

- Page 1, remoye lines 4 through 24

" -Page 2, remove Irnes 1 through 7

e Page2 Irne 23 rep|ace "shall® with *m y and rep|ace is the the wrth "has engaged in the most
. mmedrately significant aggressron o e

_ Page2 Irne 24 remove “predominant aggresso

* Page 3, line-5 -replacer"was" with has engaoed in the most |mmed|a1elv sugnrfrcant aggressro

- Page 3, Ime 6 remove the first "the predomrnant aggresso " and replace the second 'the
C gredommant aqgressor” with "that'individual™

—— - N L . . . P

_ .Renumber accordmgly _ e T e LR

‘PageNo. 1 . . o '50526.0101




Ro]l Call Vote # I

2005 SENATE STANDING COMMITTEE ROLL CALL VOTES-
. BILL/RESOLUTION NO. HB - /3 Jf

. Semate Judiciary’ . P SRS Commitiee

Check here for 'Conference Committee' -

. ~ Leglslatlve Councﬂ Amendment Number R Sy
'ACﬁonT'aken /é.ss /Wo/mmj’ s‘”aSsz/o/

Mqtion Ma&'e By .-Sena'tor f{m b&a)ﬁﬂ ' Seqonded By Senator . /n 74 /L/f '

, __Senators . i Ne | Senators -
Sen Traynor o L | : . | 'Sen.Nelson ' : : . .
- .|| Senator Syverson.:> - . . . + | -..-—| Senator Triplett. .. .. ... -

-"=|| Senator Hacker .- ..~ - - s s N
|| Sen. Trenbeath © . :- . = -

Total (Yes) .~ . 6 No._ L o

h ._ Floor Assignment .

CIf the vote is on an amendment, briefly indicate intent:




. o I A N S S " Date: 3/11'/05 '

, R ' R S , . RollCallVote# 2 .

' 2005 SENATE STANDING CONINIITTEE ROLL CALL VOTES N
BILL/RESOLUTION NO HB ; 345/2’ '

© Senate: Judiciary . . e SRR “COmmi_“ee

“ Check here foi' Conference C'ornmittee o L L

e ',Leg::slatlve Councxl Amendment Number

L "'zj'Acnanaken o 4 mmd /m,o a?S" a,c,q,/ cnu'o/ﬂ‘d/\ Ddulc}c ,?5’-42(.
. Sf-opm af and m)'h,&f-hooﬁ(of domg Audiie
- . Motion Made By Senator Ajbfsoﬁ S conded By Senator horm

2 Senators ~ - - s | No-| ' Senators;'-,..
“iMSen.Traynor - - ° - | ~ | - - |Sen. Nelson Coe o
-+ || Senator Syverson ;- - o] . .| Senator Triplett = = . [/ | J ~- -
.| Senator Hacker .~ ..~ | o~ 1 . | R B 1

=l Sen. Trenbeath = ': - -

Total (Yesy - . 6MNo__ .. .- g

. Absent | T . C 0

. Floor Assignment

-If the vote is on an amendment, briefly indicate intent: |




o Date: 3/ 2/ / 05 )
Roll Call Vote #: 3 e

2005 SENATE STANDING COWITTEE ROLL. CALL VOTES
. BILL/RESOLUTION NO:HB /34§ ,

Senate . Ju‘dic‘iéf-Y | o | ’ - Cn - Committee

Cixeck here for Gbnferehoe Cbmmittee o o -
'Leglslatwe Councﬂ Amendment Number L
Action Taken Do ﬁa_ss As A 4mma&(/
"+ Motion Madé By Sen_ator ‘ff': ) l-(tf Seconded By Senator Alap_,h_(

5 ;Seﬁ. Traynor .. - - v/~ | - | Sen. Nelson

Senators - es |- u Senatorsr IR

Senator Syverson - _ . ..‘ B _SenatorTrlp]ettr IR VA “ 'I..; _

|| Senator Hacker - ~ - .~

" | Sen. Trenbeath -

Toal (Yes) _ o 67.-‘N0,7 T |

.. Floor Assignment

If the vote is on an améndment, briefly indicate intent: o o




. REPORT OF STANDING COMMITTEE (410) ‘ ' . Module No: SR-52-5808
March 22, 2005 5:38 p m. ' : Carrier:  Trenbeath
' Insert LC: 50526.0102 Title: .0200

- ... "' REPORT OF STANDING COMMITTEE . - .
HB 1348: Judiciary Committee (Sen. Traynor, Chairman) recommends AMENDMENTS

'AS FOLLOWS “and when s6 amended, Tecommends DO PASS (6 YEAS, 0 NAYS, . - |

'L._._ .. OABSENT: AND: NOT VOTING) 'HB 1348 was placed on the. Slxth order on the -
calendar _ . '

‘Page 1, line1, rémove "1‘4,-(),?.-1-01 ,".and' remove the second comma-
. -Page 1, remove lines 4 through 24'

Page 2, remove lmes 1 through 7

Page 2 line 23, replace "shall” wrth y and replace is the the wrth "has enoaoed in the most‘ '
mmedrately srgnmcant aggressm ' . '

~.Page 2, line 24 remove "predominant aggresso and after "factors |nser1 an underscored . -
comma . o

: : Page 2 line 25, overstﬂke the comma and remove the

Page 2 line 26 remove "com_o_rable size and strenqth of each Daﬂh

Page 3, line 5, replace was" with “has engaged in_ the most |mmed|ately 's.ignlficant' T

“. . ggressrc ';":;_N_ . B AR TR

- Page 3 line 6 remove the furst "the gredommant aggresso and replace the second h
: gredommant aggressor " with "that rndrvrdual" .

. Renumber accordmgly '_ -

" {2) DESK, {3) COMM. o " ‘ Pagé No. 1 =~ ' SR-62-5808




2005 TESTIMONY

HB 1348




NORTH DAKOTA COUNCIL ON ABUSED WOMEN'S SERVICES

COALITION AGAINST SEXUAL ASSAULT IN NORTH DAKOTA
418 East Rosser #320 ¢ Bismarck, ND 58501 » Phone: (701) 255-6240 ¢ Fax 255-1904 » Toll Free 1-888-255-6240 ¢ ndcaws@ndcaws.org

- Testimony on House Bill 1348
. House Judiciary Committee
January 17, 2005
Chair DeKrey and Members of the Committee:
I am Bonnie Palecek speaking on behalf of NDCAWS/CASAND in support of
HB 1348. As many of you know, our state coalition of 19 domestic violence/sexual
assault agencies has worked with the legislature since the first domestic violence statute
was passed in 1979 as one means of assuring victims safety and offender accountability.
We have been told many times that our laws are among the best in the nat101;, and
we thank you for that. We also listen when those who look at the nationwide scope of
our work tell us that there are places we can improve.
We are not easily sold on changes to 14.07.1. Our Legislative Committee looked
- closely at similar laws in 30 states, listepcd to trainers from the International Association
. of Chiefs of Police and elsewhere, anc-I perhaps most importantly listened to our own law
enforcement people and advocates, some of whom you will hear today. They convinced
us this change is needed, and will help them do their jobs more effectively. Although
support for this change is not unanimous, we feel compelled to bring it before you. This
bill reflects professional law enforcement policy and training issues, as well as victim
advocacy issues.
Each year over 4000 victims of domestic violence, and their 4800 children,
depend on laws such as these to keep them safe in our state. Others will explain much
more clearly than I, how adding predominant—aggressor language and clarifying self-

defense will make our current statute better and serve these victims more effectively.
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Testimony in Favor
House Bill #1348

Chairman Dekrey and members of the House Judiciary Committee:

My name is Dan Draovitch and | am the Chief of Police in Minot. 1 have been with
the Minot Police Department for 37-years and have been dealing with domestic
violence situations as either a responder or a proponent of domestic violence
programs and related law enforcement tools for as long as | can recall. | grew up
in a tough neighborhood in New Jersey just across the river from New York City
and of all the things that mattered to me since my first memories were the impact
that a “bully” can have on a person. If | ever got into trouble as a youth, it was for
getting into a squirmish with someone who was bullying someone else. As a law
enforcement officer | continue o be troubled by a person having power over
another person to exercise force leading to serious personal injury and even
death.

in working with domestic violence partners in Minot since the first domestic
violence shelter was open, | have seen the laws change from the position whetre
we could not make an arrest unless we actually witnessed the incident to a point
where violators were arrested based on the standard of probable cause.

It was my privilege to work on efforts to be able to arrest a batterer and to
alleviate the problem of the batterer posting bond and getting out of jail; returning
to their home and resuming their aggression before we could even begin to do
our reports. The law was changed to keep the batterer in jail without bond until a
hearing was held.

In my 37-years there have been long hard challenges to educate the public and
especially the abusers that domestic violence was indeed a crime when social

ignorance denoted domestic violence a matter of an act to be kept secret in the
home.

| have seen women (especially) maimed, disfigured, and killed due to the effects
of domestic violence. It has been a long road with the legislature in past sessions
having gradually provided law enforcement with the tools to investigate and make
arrests based on probable cause in domestic violence incidents. This next tool as
stated in this bill will provide additional “common sense” to be exercised by our
officers when investigating domestic violence cases. This bill would allow officers
to delineate between a large powerful predominant aggressor who may have
been struck by a lesser physical presence either in self-defense or in pure fear to
inflict a slight wound while the victim is beaten and sustains wounds often more
serious but presenting a questionable situation where both have physical marks.
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However, as you can probably see in your mind’s eye the many times where
words to inflict fear on a person which turns to physical violence and provoking a
physical reaction to get away; to flee; or to just get out of the way of an attacker
can inflict bodily harm but it is reasonable to do so under the tenet of self-defense
and/or intimidation under great stress. The interest of the law enforcement officer
is to arrest the predominant aggressor and to be able to separate the aggressor
from mutua! combat and/or a dual arrest which presents a dilemma to law
enforcement when both parties show signs of physical injury and meet the
standard of probable cause. It only takes good sense; and good observation and
asking the right questions to the right people to be able to determine who the
predominant aggressor is and the arrest can be made.

The Minot Police Department has exercised this procedure for some time as a
procedural process rather than acting under the color of law. While it can work
with a proper investigation, the prosecution in the courts is somewhat more
difficult in that the concept of the predominant aggressor is not recognized in the
domestic violence statutes at this time.

In closing, the Attorney General of the State of North Dakota every year puts out
statistics relative to murders in the State of North Dakota. As you might expect,
these offenses are varied in location and circumstances but one thing that you
will see in past statistics for every year is that murders resulting from domestic
violence are always more than 50% (and sometimes as much as 70%) of the
total murders in the State of North Dakota. Law enforcement needs absolutely
every tool which can be provided by the law in order to protect these victims.
Each and every individual deserves the best protection possible. When | think
back o the time when our hands were totally tied and we were rarely able to
‘make a domestic violence arrest, to the various laws which we really had to fight
hard for o give us the tools to be able to protect our victims, this bill will give us
one more tool to be able to do just that.

Thank you for your consideration and | would ask for a favorable response to this
letter.




Abuse & Rape Crisis Program * Wishing Well Child Visitation Program
- Crime Victim Witness Program * Domestic Violence Offender Treatment Program
Prevention and Education Program

COMMUNTTY VIOLENCE A Uinited Way Agency
INTERVENTION CENTER
Ensuring a Community of Peace

January 17, 2005

Chairman DeKrey and Members of the House Judiciary Committee:

My name is Kari Kerr Welsh and I am the Prevention and Education Program
Coordinator at the Community Violence Intervention Center in Grand Forks. [ have
worked in the area of domestic violence for the past nine and a half years as an advocate
and most recently providing training on victimization issues to law enforcement and other
professionals. I am here to provide testimony in support of House Bill 1348.

The intent of predominant aggressor legislation is to protect victims of ongoing domestic
violence. It provides guidance to officers when investigating reports of mutual violence
in an effort to lower dual arrest rates and thus avoid undermining the overall goal of
holding offenders accountable and protecting victims. In many cases, when officers
make a dual arrest, they are arresting an ongoing victim of abuse who is acting in self-

. defense or retaliating for being battered.

Once the officer determines that self-defense is not a factor, the predominant aggressor
legislation would allow officers to consider additional factors in the course of their
investigation, such as the comparative severity of injuries, the comparable size and
strength of each party and the likelihood of future harm.

Case-in-point in Grand Forks, a 29 year old victim of domestic violence was arrested
after law enforcement responded and saw a scratch on her husband’s cheek. The husband
had raped her and hit her on the head. It is important to note she was also pregnant at the
time. She picked up the phone to dial 911 and he grabbed it from her. When she
attempted to grab the phone back, it left a scratch on his cheek. She had no visible
bruising at the time law enforcement arrived on scene. What is most concerning about
this incident is the fact that she has suffered two years of abuse at the hands of her .
husband resulting in numerous injuries. The comparable size of these individuals 1s
approximately 5°9”, 175 pounds, to her 5’57, 120 pounds. The comparable strength isn’t
even close and the likelihood of future injury is obvious. Still, the victim was arrested
and sat in jail for three days until the States Attorney’s Office reviewed the case and
dismissed the charges. Although the victim was never formally charged, the likelihood
that she will call law enforcement again is extremely minimal, but the likelihood that her
husband will use this incident to increase his power and control in their relationship is
overwhelming. As a system we have failed to protect this victim’s safety and hold this

. offender accountable.

211 South Fourth Street, Grand Forks, ND 58201 (701) 746-0405 * 24-Hour Crisis (701) 746-8900 » Toll Free 866-746-8900 « Fax (701) 746-5918




. During the past year and a half, I have been conducting training to law enforcement on
the concept of predominant aggressor. While the idea has been widely accepted, the
feedback is, that without the backing of legislation it is a concept that the officers are
hesitant to apply in practice. Therefore, I urge your favorable consideration of House Bill
1348.

Thank you.

Ko o 1elSl
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January 17, 2005

House Judiciary Committee
Hon. Duane DeKrey, Chairman

Committee Members:

My name is Donavon Rasmuson. I am a Lieutenant for the University of North Dakota
Police Department where I have been employed for 25 years. 1have 28 total years of law
enforcement experience and I am writing this letter in support of the addition of

“predominant aggressor” language as proposed in HB 1348,

, Imagine if you will, Mother is home with the children, Dad is “out with the boys.” Dad
. comes home, as he has done in the past and starts verbally bashing and abusing his wife.
He continues to “push her buttons” knowing that eventually she will physically strike out.
She does, and causes a slight bloody nose and a fat lip. At this point Dad knocks her
across the room, and gives her a couple moré licks for good measure. During this the

oldest child is on the telephone to the local law enforcement agency reporting that Mom

and Dad are fighting.

Law Enforcement arrives on the scene. Dad meets them at the door with his fat lip and
bloody nose. He tells the officers that he had been out drinking and when he got home,
his wife started yelling at him for not coming home after work and punched him in the

nose. There are obvious signs of recent physical injury to Dad.

The officer talking with Mom gets basically the same story. He came home drunk, when
I asked why he didn’t come home from work a shouting match started. This has

. happened before and he always ends up in a fight. I hit him and he punched me a couple

of times. There are also obvious signs of recent physical injury to Mom.

LIND is an equal opportunity/affirmative action Institution




With the present language, unfortunately, most of the time the responding officers will
arrest both parties because of the injuries to both. This does not accomplish what the
domestic violence laws were intended for, the protection of the victim,

The language in HB 1348 provides additional guidance to law enforcement officers by
including the determination of whether or not cither party acted in self defense, which
party was the predominant aggressor and still requires the consideration of comparative
injuries, as well as the size and strength of each, and the likelihood of future harm. 1 feel
that the inclusion of this type of language in fact makes it easier for law enforcement

officers to “get it right” the first time, and provide for the protection of the victim.

There may be arguments that there 1s no need for new language in the Code, it is just a
matter of training for officers. Departments do not have the time, staffing or money to
provide all the training necessary to make every officer an expert on determining

comparative injuries. It is actually easier to spell it out, as HB 1348 does by including
the necessity to determine self-defense issues, consider size and strength of each party,

and who is more likely to cause more harm to whom.
I urge the committee to recommend that HB 1348 be submitted, as written, to the full

house with the recommendation to pass. By doing so you are doing your part to make the

residents of this state that much safer in their own homes.

o

Lt. Donavon Rasmuson

Thank you,

University of North Dakota Police Department
Box 9035
Grand Forks, ND 58202
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January 15, 2005
Chairman DeKrey and Members of the House Judiciary Committee;

Hello, My name is Jim Vigness and I have been a police officer with the Grand Forks Police
Department for over 18 years. I have been a detective investigating domestic violence cases for
over 6 years.

I urge you to add the proposed ‘Predominant Aggressor’ language to House Bill #1348. I
strongly believe that the adoption of the additions will have a number of benefits for the families
involved with the entire system that responds to domestic violence. I would like to point out two
of the more immediate benefits here.

The first benefit 1 foresee is the reduction of dual arrests. Dual arrests are often referred to as
mutual combat situations. Mutual combat requires that individuals involved in combat have
inflicted or have the ability to inflict equal damage to the other combatant. In domestic violence
this scenario is rare. Very rare in fact. When a mutual arrest is made, I believe there is too great a
chance that one person has been unjustly arrested. At first, there may appear to be probable cause
to make the arrest, but with predominant aggressor issues being taken into consideration, I feel
that an arrest of what is most likely a victim of domestic violence can be avoided. Arresting a
victim of domestic violence should never happen. Sadly, it does, but with the addition of the
predominant aggressor language we could greatly reduce the occurrence of it.

The second benefit is one that dovetails the first. This statute will provide additional guidance to
law enforcement when responding to domestic violence calls. I believe that an officer
responding to a domestic violence scene that has a greater understanding of domestic violence
dynamics will be able to make not only the right decisions in moments of chaos, but will be able
to make decisions that will have a lasting positive effect on all those involved.

I do not believe that this is an issue of training for law enforcement, as law enforcement officials
across North Dakota do not have the same training opportunities. Put it in state law where we all
have access to it.

I strongly urge you to consider this issue.

Thank you very much for your attention to my testimony.

,/[

)

Sincerelq submitted, /

._"_A_.z\_,

Jhn/é’iéﬁess - Detective,
Gralnc}F orks Police Department
N




Chair DeKrey
Testimony HB 1348

House Judiciary Committee
January 17, 2004

Chair DeKrey and Members of the Committee:

My name is Carly Mahoney and | am an advocate at the Abused Adult Resource Center in Bismarck, ND.
I am here today to speak in support of House Bill 1348.

I have been working at the AARC for the past two and a half years as an advocate for victims of domestic
violence and sexual assault. For the past two years 1 have coordinated the Rural Outreach Advocacy
Program for seven counties. Throughout 2004, task forces were developed in those counties to developa
“Domestic Violence Coordinated Community Response Protocol”. The task forces were
multidisciplinary teams that included: law enforcement, prosecutors, social service workers, educators,
health care providers, clergy, probation officers, advocates, human services center workers, court
ersonnel, extension agents, city and county council members, counselors, and community members.

P

.ln the process of writing the protocol, questions arose around determining the best community response
for those situations in which one or both parties have injuries and self-defense cannot be determined.
Although supportive of predominant aggressor assessment, task force members did not feel there was
sufficient descriptive language in North Dakota Statute to do so.

For example, during an administrative review of domestic violence cases at a U.S. Marine Corps base,
the counselor in charge presented the case as a “summary” of the story from the two parties. As part of
her presentation, she showed the committee a police photo of the husband’s injury — a deep bite mark to
the upper, left side of his chest and no other injuries, according to the police report, the wife had red
marks on both of her wrists and some redness around her face and neck.” The husband said the wife bit
him, so he restrained her to keep her from doing so again. The wife-reported her husband had pinned her
against his chest, holding her wrists behind her back. She bit him while being pinned against his chest.
The committee found “mutual” abuse with the wife as the primary aggressor due to the severity of the
husband’s injury.

In this case scenario, what the committee members in effect did was to conflate the two stories and take
the "severity” of injuries as an indication of predominate responsibility. If they had contemplated each
party’s actions separately, the two stories would not have seemed equally credible. Consider that the
husband said that the wife bit him. Did she run across the room and suddenly bite his chest without his
noticing what she was going to do? Were they talking or arguing and her first move was to lunge at him
teeth first? Biting someone is generally not considered an offensive move. If a person is going to bite

. ' POBox 5003 - Bismarck, ND 58502-5003 _ @

Office: 701-222-8370 - Fax: 701-323-9399 WEARCA
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someone, they are more likely to target an extremity, such as a hand or drm, which can be brought up to
the mouth. The wife’s story that she was pinned face first against the chest, unable to breathe, and then

‘ bit her husband, is more credible. Despite the severity of his injury, her actions could potentially be
considered self-defense.

It is only by sorting out each story separately, however, and as separate courses of conduct, that each can
be properly evaluated, not only for self-defense but also in terms of the predominant physical aggressor
analysis (When is Arrest NOT an Option? The Dilemmas of Predominate Physical Aggressor Language
and the Regulation of the Intimate Partner Violence by Trish Erwin for the Battered Women’s Justice
Project). '

North Dakota’s current statute language indicating “comparative severity of injuries” would have led to
the same result to arrest the wife in this scenario. As we see with further analysis, it is not the appropriate
response in such cases. Although “comparative severity of injury” is one part of determining predominant
aggressor, it is insufficient in providing a full framework for law enforcement to assess the situation. It
often leaves officers in situations in which they are forced to arrest the wrong party or both parties.
According to the Battered Women’s Justice Project, the concept of predominant physical aggressor
attempts to provide law enforcement officer s with a framework to determine- in a situation where both
parties have used violence- which party should be subject io state action.

" Dual arrests create multiple problems, not only for the victim but for the criminal justice system as well.
When a victim of domestic violence is arrested, it is the ultimate re-victimization by the very system in
which they sought help. This creates an environment where a victim is reluctant to seek help in the
future, further jeopardizing their safety. Witnessing violence in the home is a traumatic event for a child.

' If dual arrests are made it causes children to be removed from the safety and security of their home and
may require they be placed into foster care.

As advocates we have witnessed issues arise in the criminal justice system, that upon dual arrest, victims
will often plead guilty at their first appearance, without explaining that there was a need to defend
themselves — whereas batterers tend to plead not guilty. Victims often overlook the long term
consequences of pleading guilty, such as: loss of housing assistance, public assistance, jobs and custody,
fines and fees; ultimately increasing dependence on the batterer and continuing the cycle of violence.
Most often we see cases against the batterer dropped, the violence continues, and victims are the only
ones held accountable for the batterers’ behavior.

Nationwide, nearly thirty states have already adopted similar Predominant Aggressor language to enhance
their current statutes for domestic violence offenses. By incorporating Predominant Aggressor language,
North Dakota will join these states in creating a safer environment not only for victims but for their
children, law enforcement, and the community as a whole. This is why I speak today on behalf of the
Abused Adult Resource Center in support of House Bill 1348. Holding the Predominant Aggressor
accountable is a vital part of the process in working to end violence in our communities.

Thank you

' Carly Mahoney
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". Delmore, Lois N.
From: Rudnick, Donald J. [Rudnick@co.cass.nd.us]

Sent:  Friday, January 14, 2005 6:32 PM

To: Bernstein, LeRoy G.; Boehning, Randy G.; Delmore, Lois M.; Kingsbury, Joyce M.; Klemin,
Lawrence R.; Koppelman, Kim A.; Kretschmar, William E.; Maragos, Andrew G.
Cc: dcharging@state.nd.us; pgalvin@state.nd.us; sjmeyer@state.nd.us

Subject: support of HB 1348

Because | cannot be in Bismarck to testify | am sending this e-mail urging your support for the recommended
changes to HB 1348. As a member of the committee to improve procedures in investigations of complaints of
Domestic Violence, we have been working to improve existing statues to help. We also are frying to develop a
policy which all cities and counties can adopt as required by law. Your support of this bill will be a step in the right
direction in full-filling the goals of the committee to get a uniform process in North Dakota to treat all domestic
violence the same. Thank you in advance. Cass County Sheriff Don Rudnick

1/17/2005




- NORTH DAKOTA COUNCIL ON ABUSED WOMEN’S SERVICES ‘
COALITION AGAINST SEXUAL ASSAULT IN NORTH DAKOTA |
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’ o Chaiﬁnaﬁ‘Tr‘aynor and Membefs of t'he_'Se_riatlf_:_Judic.i.@t__'ry Committee,

My-name'is Janelle Moos and I’m the ‘Community Response and Prevention Specialist' -
with the ND Council on Abused ‘Women'’s Services where 1 supervise the administration o
of a grant that is in the process of developing a model law enforcement domestic violence
policy with the assistance of a statewide multidisciplinary task force. I’m here this =
morning to provide testimony oi behalf of this statewide, multidisciplinary task forceand

to urge your favorable consideration of HB 1348.

‘The'task force convened in December of 2004 and began drafting a framework within i
which to develop a model ND law. enforcement domestic violence policy that will assist._
city, county and tribal departments across the state in resporiding to domestic violence'in
their communities. The policy will include a large section on arrest procedures. During )

the drafting of the arrest procedures section, many law enforcement officers began .
discussing predominant aggressor within the context of how an officer makes the
determination of who to arrest.in-a domestic violence incident. -These officers described *-
the process within which they make the arrest decision and felt that the addition of .- o
_predominant aggressor language to the arrest procedures section of the domestic violence .
code would provide additional guidanée to officers in making-the decision to arrest: _

g Predominant aggressor as defined in- HB 1348 means the individual determined to be the
most significant, but not necessarily-the first, aggressor in a doméstic violence incidént.” *
: . The concept of predominant aggressor attempts to provide Jaw enforcement officers with ..
. aframework to determine- in a:situation where both parties:have used violence- which™*"
. party'should be arrested. There are.currently 30 states, including Montana and South -

- Dakota that provide this guidance to their law enforcement officers by including the. -«.".- -
predominant aggressor concept within their domestic violence-statutes. Training on - -
domestic violence response is limited and law enforcement agencies across the state do.
not have equal opportunity or access to the training; therefore; by having predominant _ -

- aggressor added to the domestic viclence statute it will provide equal access to all Jaw~ -

enforcement agencies across North Dakota.

* At this time I would like to submit. written testimony on behalf of two members of the =~
task force; Detective Jim Vigness of thé Grand Forks Police Department-and Lt. Donavon -
Rasmuson of the University of North Dakota Police Department and mention that Cass
County Sheriff Donald Rudnick emailed his testimony to members of the Committee. -
Additionally-in the next few minutes you will hear additional testimony from two other ©
members of the task force, Grant County Sheriff Steve Bay and Carly Mahoney, the
Rural Outreach Coordinator with.the Abused Adult Resource Center of Bismarck.

I would'—.lii(e' to-thank you for yourr--t:'ime tliismorning and to strongly urge your favorable

consideration of HB 1 148' Thank You. ' '

Aanelle Moos;(vhS. .
. s
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‘He’ contlnues 10 “push her buttons” knowmg that eventually she w111 phys1ca11y stnke out;. -
: ) She does -and causes a slight bloody nose and a fat lip: Attth]S pomt Dad knocks her s

UNIVERSITY POLICE DEPARTMEN'I’
PO BOX 9035
GRAND FORKS NORTH DAKOTA 58202-9035

. (701)777-3491 -
“FAX (701)-777-4132 -~ ~

March ]0 2005

-'SenateJud1c1aryComm1ttee S e e SRR

Senator John T Traynor, Chalrman,

Committee Members:

My name is Donavon Rasmuson. -1 am a.Lieutenant for the Un1vers:ty of North Dakota

Police: Department where.] have’ been ernployed for 25 years I have 28 total years. of law
enforcement experience and Iam wntmg this Jetter in support of the additionof .. 7

predommant aggressor" language as proposed in HB 1348

Imagme 1f you will, Mother is home w1th the children, Dad 1s “out with the boys ? Dad s

comes home as he has done i in the past and starts verbally bashmg and abusing his wife;

across the room, and gives her a couple more licks for good measure During this the

oldest chlld 1s.on the teIephone to the locaI law enforcement agency reportmg that Mom

and Dad are fighting.

Law Enforcement arrives on the scene Dad meets them at the door w:th hlS fat 11p and . S

‘bloody nose He tells the officers that he had been out drmklng and when he got home

his w1fe started yelhng at him for not coming home after work and punched him in the

nose. There are obwous signs of recent physwal 1nJury to Dad

-The ofﬁcer talkmg with Mom gets baswally the same story He camie home drunk when _

I asked why he didn’t come home from work a shouting match started. This has

ID is an equal opportunity/afirmative action tnstirution




: ofﬁcers to “get it right” the first time, and provide for the ‘protection of the victim. - -

' 3 happened before and it always ends up in afight, I hlt him and he punched me a couple

- of times.- There- are also obvious. srgns of recent physmal Anjury to Mom

| Wlth the present language unfortunate]y, most of the t1me the respondmg off icers WJII -

arrest both part1es because of the mJur]es to both Thts does not accomphsh what the -

domestlc vzolence laws were 1ntended for, the. protection of" the v1ct1m

_The language in HB 1348 provrdes addmonal gu1dance to ]aw enforcement officers by

) party was. the predommant aggressor and still requires the cons:deratron of comparatlve

1njur1es as well as the size and strength of each, and the 11ke11hood of future harm. 1 feel

that the 1nc1us:on of this type of language in fact makes it easier for law enforcement

There may be arguments that there IS no need for new language in the Code, it is just a
matter: of tralnlng for ofﬁcers Departments do not have the trme stafﬁng or money to = _‘
prowde all the training necessary to make every officer an expert on determining

comparatlve ln_]urleS Itis actually easrer to spell it out, as HB 1348 does by mcludmg

the neces51ty to determine self- defense Issues, consrder size and strength of each party, ,

and who is more 11kely to cause more harm-to whom B L

Turge- the comm1ttee to recommend that HB 1348 be subnntted ‘as.written, to the full

house W1th the" recommendatron to pass. By domg S0 you are domg your part to make the

: resxdents of this state that much saferi in therr own homes

you,

Lt. Donavon Rasmuson

University of North Dakota PoIice:DépaM'ent
~ Box 9035 |
Grand Forks, ND 58202
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January 15,:2005
Chairm;i;f_Tréyﬂor and Memnbers of ‘c_lit%:“Sﬁcqate J udiciary Cdmmittee;‘ '-

Hello, My name is Jim Vigness and I have been a police officer with the Grand Forks Police
Department for over 18 years. I have been a detective investigating domestic violence cases.for -
over'6 years. ' A ' SR R
lurge you to add the proposed ‘Predominant Apgressor® language to-House Bill #1348.1 c
strongly believe that the adoption of the additions will have a number of benefits for the families "~
involved:with the entire system that responds to domestic violence: I would like to point out two'.
of the more immediate benefits here. - - o

The first benefit I foresee is the reduction-of dual arrests. Dual arrests are often referred toas .~
- mutual combzt situations, Mutual combat requires that individuals involved in combat have -
inflicted of have the ability to inflict equal damage 10 the other combatant. In domestic violence -
this scenario is rare. Very rare in fact. When a mutual arrest is made, I believe there is too.greata .- ;- -
chance that one person has been unjustly arrested. At first, there may. appear to be probable dause - - - -
to take the arrest, but with predominant aggressor issues being taken into consideration, I feel - - - -

 that an arrest of what is most likely a victim of domestic violence can be-avoided. Arresting a D
victim of domestic violence should never happen. Sadly, it does; but:with the addition of the .= Tl
predominant aggressor language we could greatly reduce the occurrénce of it. T

- The second benefit is one that dovetails the first: This statute will provide additional guidance to '~
law enforcement when responding to domestic violence calls. Ibelieve that an officer Lo
responding to.a domestic violence scene that has a greater understanding of domestic violence =~ -
dynamics will:be able to make not only.the right decisions in moments of chaos, but will be able .

to make decisions that will have a lasting positive effect on all those involved.

. 1do not believe that this is an issue of u-ammg for law enforcement, as law enforcement qfﬁcjéls
- across North Dakota do not have the same training opportunities. Put it in state law where we all -
have access to it - ' - ' '

I'strongly-urge you to consider this issu_%:.A '

T_hanl_c.ydu very much for your attention to ‘my testimony.

ess.- Detect
orks Police Department




* . Chair John Traynor
Testimony HB 1348
Senate Judiciary Committee
March 15 2005”'

Chair Traynor and Members of the Commmee

< My name is Car]y Mahoney and 1 am an advocate at the Abused Adult Resource Center in Blsmarck ND.

‘ 1 am here today to speak in support of House Blll 1348
I have been workmg at the AARC for the’ past two and a. half years as an advocate for victims of. domestlc '
violence and sexual assault. For the past two:years I have coordinated the Rural Outreach Advocacy

- Program for seven counties. Throughout 2004; task forces were developed in those counties to develop a

“Domestic Vlolence Coordinated Community Response Protocol”. The task forces were L o

- mulndxsmplmary teams that included: law efiforcement, prosecutors social service workers, educators _ s

health care prowders clergy, probation officers, advocates, human servicés center workers, court ' '

ersonnel, extensmn agents CJty and cou:nty counc1] members counselors and commumty members

- In the process of wrltmg the protocol, questlons arose around determmmg the best community response
~ for those situations in which one or both parties have injuries and self- defense cannot be determined..
~ Although supportive of predominant aggressor assessment, task force members d]d not feel there was’
sufficient dESCl']ptIVC language in North Dakota Statute to do so. ' :
- For example, durmg an administrative review- of domest:c v:olence cases. at aU.S Marme Corps base
“the counselor in charge presented the caseas a "summary” of the story from the two partzes Aspartof
her presenranon she showed the committee a pohce photo of the husband’s mjwy a deep bite mark1o..
the upper, left side of his. chest and no other injuries; dccording to the pohce report, the wife had red”
marks on both of her-wrists and some redness around her face and neck. - The husband said the wife. bit
" him; so he restrainéd her-10 keep her from domg so.agair. The wife reported her husband had pinned her _
‘against his chest, Holding her wrists behind her back. She bit him while béing pinned against his chest. -
- The committee found “mutual” abuse with the wzfe as rhe prlmary aggressor due to the severity of the -
, husband s injury.

In this case scenarzo whar the committee members ineffect did was to conﬂate the two stories and take

" the “severity’ of injuries as an indication. of predominate responsibility. If they had contemplated each
party’s actions separately, the two stories would not have seemed equally ciedible. Consider that: the.
husband said that the wife bit him. Did she run across the room and suddenly bite his chest without his .
noticing what she was going.10 do? Were they talking or arguing and.her first move was io lunge at-him

’ eth first? Bzrmg someone is generally not considered an offensive move. .If a person is going to bire ..
.. .. :POBox 5003 « Bismarck, ND 58502- 5003 )

' S '»Unitedm'
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. someone, they are more likely to 1arget an extremity, such as a hand or arm, which can be brought up to
: mouth. The wzfe s-story that she was pinned face first against the chest, unable to breathe, and then
'eher husband, is more credible. Despite the severlry of his mjury her acnom‘ could potentially be
cons:dered self- defense -

It is.only by sortmg out each story separately, however, and as separaté courses. of conduci, ‘that each can
- be properly evaludted, not only for self-defense but also in terms of the predominant physical aggréssor’

. analysis (When is Arrest NOT an Option?_The Dilemmas of Predominate Physical Aggressor Langgag
and the Regulatlon of the Intimate Partner V:olence by Trish Erwm for the Battered Women’s Justlce

. Project). : :

" North Dakota S current statute language mdlcatlng comparanve severlty of injuries” would have led to -
the same result to.arrest the wife in this scenario. As we see with further analysis, it is not the appropriate
response in such cases.. Although “comparative severity of injury” is one part of determining predominant
_aggressor, it is insufficient in prov1dmg a full framework for law enforcement 10-assess the situation. It
often leaves officers in situations in which they are forced to arrest the wrong party or both parties.
According to the Battered Women’s Justice Project, the concept of predominant physical aggressor-.
attempts to provide law enforcement officer s with a framework to derermme- in a situation where both’

" parties , have used vlolence which party should be subject 10 state action.. ..

Dual arrests create multlple problems, not On]y for the victim but for the cnmihai justice system as well. -

- When a victim of domestlc violence is arrested; 1t-15 the ultimate re-victimization by the very system in

~which they sought- help “This creatés an énvironment where a victim is reluctam to seek help in the '
ture, further jeopardizing their safety. Wltnessmg violence in the home is a traumatic event for a child.
dual arrests are made it causes children to be removed from the safety and secunty of their home and
ay require they | be placed into foster care.. .-’ : :

-As advocates we have wnnessed issues arise in the cmmna] Jjustice system, that upon dual arrest, v:ctu:ns
will often plead gullty at their first appearance; without explaining that there was a need io defend -
themselves — whereas batterers tend to plead notguilty. Victims often overlook the long term -
- consequences.of plcadmg guilty, such as: loss ofthousing assistance, pubhc assistance, jobs and custody,

- fines and fees; ultimately increasing dependence on-the batterer and continuing thé cycle of violence. .
Most often we see cases against the batterer dropped, the violence contmues and v1ct1ms are the on]y
ones held accountable for the:batterers’ behavior.: . : : :

: Nanon\mde nearly thlrty states have already adopted snm]ar Predommant Aggressor language to enhance
their current statutes for domestic violence offenses. By incorporating Predominant Aggressor language, -
~‘North Dakota will join these states in creating a- safer environment not only for victims but for their.
"-children, law enforcemént, and the community as a whole. This is why I 'speak today on behalf of the
- "Abused Adult Resource Center'in support of House Bill 1348. Holding the Predominant Aggressor -

- accountable is a VltaJ part ‘of the process.in workmg to end violence in our.communities.
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Janelle Moos,

" From: - Rudmck DonaIdJ [Rudmck@co cass nd us]
Sent: - Monday, March 14, 2005 1:02 PM

To:  Traynor, John T.; Syverson, JohnO Trenbeath ThomasL Nelson Carolyn C
nhacker@state nd us; ctrlpplett@state nd us

. Ce - Janelle Moos

Subject: HB1348 predominant aggressor-of Domestrc Vtorence

Chairman Traynor and Committee members | am unable to be at your hearing however | am requesting your _
support for HB 1348. 1 have with other in law enforcement personne! been serving-on a commitiee to.improve the
creation of a state'wide policy on domestic v;olence investigations. As a group-we have looked at all the aspects
of domestic violence, procedures dealing with investigations, and determining the aggressor, arresting-and -
treatment issues. One of the main concernsis the repeat offenders to domestic violence, Many times officers’
arriving on the scenie find it difficult to determine who the aggressor is, so in some situation both may be charged
which in itself is not the best solutions when there are children involved. We are asking that you consider adding
the language of a predominant/dominant aggressor which will help identify which one may be the most significant
as an aggressor. Domestic violence calls ,aré some of the most dangerous in the terms an officer or officers -

- knowing what they are reaily responding to. It is a'daunting task of which you' have. directed us to respond, .-

investigate and determme who needs to be arrested and hopefully with some [ntervention we may never have to .
. respond again. | agam ask for you support of the amendments in HB 1348 Sherlff Don Rudnlck

3142005 -




* March 15,2005

, Senate Judlcrary Committee: John Traynor John Syverson, Nroolas Hacker Thomas

Trenbeath Carolyn Nelson, Constance Tnplett

My name is Kan Kerr Welsh and I am the Prevention and Educatron Program
Coordmator at the Community Violence-Intervention Center in- Grand Forks. I have

worked in-the area of domestic wolence for the past nine and a half years as an advocate -
and most recently providing training on victimization issues to law enforcement and other .

professronals 1 am here to provrde testlrnony in support of House Bill 1348.

The intent of predommant aggressor leglslatlon is to protect v1ct1ms of ongoing domestic o ‘
violence. It provides guidance to officers when investigating reports of mutual violence ™ - -

in an effort to lower dual arrest rates and thus avoid undenmmng the overall goal of
holding-offenders accountable and protecting victims. In many cases; when officers
make a dual arrest; they are arresting.an ongoing victim of abuse who is actmg in se]f—
defense or retahatmg for being battered

Once the ofﬁcer determines that self defense is-not a factor; the’ predommant aggressor .
leglslatlon would allow officers to cons1der additional factors in thé course of their

. investigation, such as the comparative:severity of injuries, the comparable size and '

strength of each party and the likelihood of future harm.

Case in pomt in Grand Forks, a 29 yea.r old victim of domestic vrolence was arrested after

law enforcement responded to a call and-saw a scratch on her husband’s cheek. The
husband had raped her and hit her on the head. It is important to note she was also

- pregnant at-the time. " She picked up the phone to dial 911 and he grabbed it from her. -

When she- attempted 10 grab the phone back, it left a scratch on his cheek. She had no

- visiblebruising at the time law enforcement arrived on scene. What i is'most concerning -_ e
- -about this incident is.the fact that she has suffered two years of abuse at the hands of her

husband resultlng in numerous injuries. “The comparable size of these individuals is
approxrmately 59175 pounds, to her 5 5”; 120 pounds. The comparable strength isn’t
even close and the likelihood of future injury is obvious. Still, the victim was arrested

- and sat injail for three days until the States Attorney’s Office rewewed the case and -
- dismissed the charges. Although the victim was never formally charged, the likelihood

that she will call law enforcement again is extremely minimal, but the likelihood that her
husband will use this incident to increase his power arid control in their relationship is

overwhelming. Asa system we have: far]ed to protect this victim’s. safety and hold this -

offender accountable.

HAsS




. ) Durmg the past year and a half, I have been conducting trammg to law enforcement on
- - . the concept of predominant aggressor. While the idea has been widely accepted, the - S
. feedback is that without the backing of legistation, it is a concept that the officers are ~ e
hesitant to’ apply in practlce Therefore 1 urge your favorable con51derat10n of House Bill -+ -
1348, - : T

Thank yqix_;. -




At HL

Nelson, Carolyri C.

From: . ~ Dick D Overby [d.overby@juno.com]
nt: : Sunday, March 13, 2005 7:31 PM
" " Nelson, Carolyn C. : '
e - rachael_disrud@yahoo.com -
Subject: - - . -.HB1348. IR ;

_R. D. Overby -

P. O. Box 1823 _Fa_;;g__o,-=-ND 58107-1823 (701). 235-9504.
. March 5, 2005
. State Capitol - L -
“Bismarck, ND 58501 . . - . - SR
- Dear Carolyn: SN L -
.~ -~ Thank you for talking with me after the meeting this morning about House Bill 1348. -
- 'In the domestic violehce group I’'ve been attending I see that the man gets put in jail and
" - gets counseling but nothing for the woman. I’'ve seen quite a number of couples divorcing

- 7~ because the man gets healed and not the woman. When the bill talks about "comparable size
- . -and strength of. each party" that’'s in. most cases.the man. It's sexist. I don’t believe

~ .Senator Carolyn. Nelson e —

© that is right. The bill could say put the most disturbed one in jail. . -
-+Actually they could -suggest counseling .first before arresting-the man-and giving him a

':i¥¢crimingl record. - - . : Do L ;
~T believe the purpose of our governmerit is to heal families. As:well. is it 'is the intent
of the Legislature-and Judicial but I find in actual practice things are being done t

v~z families that tear them apart. I hope-you~can kill H.B 1348, -0 oA

..:-Later.after the session I hope the no contact orders will be looked into. -

4B Ve read and personally seen these orders. cause hardships on'families as well as -.
orces. Where the intent is good thé actual practice it is anti:family. T
.the past ten years,or so the pendulum -has swung too far in-the other direction..There

T Yieeds to belbalaﬁgé§§ﬁt in the law, ~ - - ST

"~ Thank you,

f R. D. Overby S : el

'T,ov: Senator Céré]yn Ngison

: 'Car,o]yn would you add the following to.my. letter andsee fhat the other
- members of the Judiciary committee receive a copy.too. . . ‘

HB 1348 is like the.defeated HB 1492. Neither one are needed.
: Thelr arresting m_q_s't_ly'p‘.he men now. Ra;'e]}'(-.'thé_' woman gets arre_sted.f '

1 don't believe that beating up on the man he_lp'sj the family (woman or.children).‘
- What is needed is effective and accountable counseling and I don't see where the
_women are getting that. When a woman goes to someone for help and they have

her get a protéctiOVI_LOrde_lf that doesn't_help ‘far‘hliliés' to heal.

-




1

Fact Sheet oﬁ HB 1348

Should psyehologlca] and verbal abuse be a crime? Should they be con51dered as
a factors when rnaklng an arrest’ for domestic violence? :

Dakota’s domestic violence statute. 14-07.1 basically defines.domestic violence

- .as physical harm or the threat of imminent physical harm. The purpose of the -

addition of predominant aggressor language to the domestic violence statute is not

_ to atteinpt to identify who may-have verbally started or provoked the incident; but

rather-an attempt to identify who commmed a physical assault and protect v1ct1m

. .-ofthatassau]t ‘ —e

2)

will HB 1348 prohrblt dual arrests‘?

No. HB 1348 will not prohibit an ofﬁcer from making a dual arrest North

. Dakota law enforcement agencies which have incorporated the predominant .

i 'aggressor concept into their trainifig use it as a standard by which they measure a

~ good investigation. Nationally, any dual arrest rate over 3:5% indicates a need

3)

4)

5)

for trannng on appropnate 1nvest1gat1on techniques.

Does"-Hli‘l-'348 infringe on ofﬁcer:dis"cretion'?

'As long as an.officer is acting in good faith, ND’s statutes prov1de him or ber. wrth

immunity. HB 1348 does nothing to change that.. The ]anguage in HB 1348

‘requ1res off' cers to attempt to determme the predomlnant aggressor Itisnota
b]an.ket mandate : :

Is the —}ab"el predominant aggreésor'-ﬁnfair'?

Bemg rdentxfied as predommant aggressor is not a crime in and of itself. The

o charge that results from an arrest if a domestic violence 1ncrdent will be for the
crime that the 1nd1v1dual commrtted :

Why do:‘we need a stattlte? Isn-’t-it a training issue?

66% of the law ehforcement agenmes in ND do not have a pohcy on domiestic

-violenceand training resources are extremely limited. The domestic violence

statutes may be the only, template that departments have for trammg locally.

Submitted by the ND Council on Abused Women’s Serv1ces

. Psychological ‘and verbal abuse amon‘g adults is currently not a crime under North -~ -~

Bonnie Palecek'and Janelle Moos - -

. 701-255-6240




