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Minutes: Chairman Mutch opened the hearing on SB 2134. All Senators were present.

SB 2134 relates to unreasonable charges and refunds by a utility company.

Illona Jeffcoat-Sacco, Executive Secretary Director of the Public Utilities Division of the Public
Service Commission, introduced the bill.

Chairman Mutch: How long is the lag time?

Illona: For a rate increase, it’s not that long. The time was shortened last session as well, to six
months. For a rate decrease, it takes us a little longer because we do not have access to that
valuation fund. It’s another provision. If we bring the complaint to lower rates, we are scrounging
around looking for operating funds, and taking a lot of normal resources away from our normal
work load.

Senator Mutch: Normally if they ask for a rate increase, and you don’t grant them as much as

they requested, then you would adjust it accordingly. You don’t have to refund the money at
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Illona: For an increase, for the last two years, they do get an increase and if the eventual final
increase is different, they would refunds that for the last two years. For the rate decrease, just sort
of isolate that money that that issue, and if the Commission wins the complaint, they get that
money back.

Opposition:

Dennis Boyd, MDU Resources Group in Bismarck, appeared in opposition. See attached
testimony.

Senator Heitkamp: What would you say to anyone who might say that you got the same
authority a couple of years ago, only in reverse?

Dennis: We don’t think that this bill is similar to that bill. Under the bill that was passed last
session, if we file for interim rates, we have to go through a great deal of research and
investigation to justify that filing. Under this bill the PSC could just file a one paragraph
complaint and we could be subject to retroactive rate making. So, the don’t compare.

Kathy Aas, Community Relations Manager in Minot and Government Affairs Representative in
North Dakota, spoke on behalf of Xcel Energy, in opposition to the bill.

See attached testimony.

Senator Mutch: When a utility company files a rate increase, does the PSC have the prerogative
of amending that rate?

Kathy Aas: When we file the rate increase, then there’s a two month period that we are allowed

to implement our interim rate.

Senator Mutch: But they don’t adjust your filing?
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Kathy: They let us put in the rates that we go by, and then if they would find that those were

unreasonable, then it would be decreased and we would pay it back to the customer.

Senator Mutch: Then at that time, if you have a disagreement, then the utility would refund the

money in the rates?

Kathy: Correct.

Senator Klein: When you raise the rate, you come before the commission with all kinds of

information that you have gathered, to justify your increase. The commission then looks at all of

this stuff and decides the raise is necessary. Then after two months, you are in the interim and

you can start charging the increase. However, under this bill, someone could just say that they

think there should be a decrease with no big stack of paper to back it up and then you have to
. come back with your stack of paper to show that you really should have that?

Kathy: With this law, we feel that they could implement the decrease effective the day the

complaint was filed. But their investigation process has no limit.

Senator Klein: But the burden of proof is on you once again, to prove that you deserve the rate

that you are currently getting. There is no lag there.

Senator Heitkamp: It really comes down to how well you are working with the PSC? I

understand that they can take action with one person sending them a note.

Dennis: They could do that on motion with the commission. A scenario that occurred to me last

night, is that a consumer in a very small town, maybe the consumer happens to be the mayor. He

can file a complaint signed by the governing body, and that would trigger this process.

Senator Heitkamp: But he would still have to get 10% of all the people who got their rates

. raised, right?
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Dennis: I don’t believe so.

Senator Mutch : Well, has there been any problems with the way the law is now?

Kathy: Not that [ am aware of.

Senator Mutch : In many instances you have an automatic pass-through on the rates being
raised.

Dennis: Perhaps you are referring to the fuel adjustment clause, those are automatic monthly
pass throughs.

Senator Fairfield : I would think that this would be very infrequent. Your testimony here says
this is something that the commission has already approved, so what could possibly occur other
than some major event?

Dennis: We went 14 or 15 years before we had a rate increase. All of the sudden a commodity
price dropped or there could be an over earning there, But the point is when the utility rates

balance out and are reasonable.

Senator Fairfield: These are rates that have been approved by the PSC, right? They are elected

officials, they are certainly not going to do anything arbitrary when it comes to......

Dennis: We feel that they already have the ability to look into things when they feel necessary.
The burden of proving unreasonable rates is on the PSC.

John Olson, Ottertail Power Company, stated for the record that they are opposed to the bill.

Senator Heitkamp: Would one of the three present Public Service Commissioners tell us why

this bill is in front of us.
Tony Clark, PSC President, spoke at the request of Senator Heitkamp. The idea of this bill is

that there needs to be faimess with the interim rates. What interim rates do is allow the utility
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company to start collecting increased rates very early in the proceeding. But the flip side isn’t
true when the utility company is over-earning. The most recently initiated commission case
against a utility company to decrease rates was MDU Electric. In that case you had multiple years
of MDU earning 16-18% rates of return. When we set rates there is a benchmark earning
standard usually around 11-13%. The notion that the commission could simply file a one
paragraph complaint and the rates would then be decreased is simply not supported in this bill.
Commission staff would have to compile the same pile of evidence that the utility company
would. Then after the commission made a decision, then the rates would go into effect.

Senator Heitkamp: Hasn’t the commission already approved the increase? Shouldn’t the
commission be responsible?

Tony: The burden would be on the commission staff. So if the utility company is found over
earning, as of the date of the filing of the complaint, it goes into effect.

Senator Nething : It doesn’t say that here? Aren’t you involved in this process?

Tony: North Dakota has a system. The commissioners are supposed to be independent from the
actual case itself. In most states they have an office of consumer council that is separate from the
commission. We have a split staff. One for advocacy and one for advisory. In a contested rate
case proceeding, commissioners are not supposed to talk to staff. In this case the commission

would have to authorize the case, but then be non-partial.,

Senator Nething: What is the problem? Is there an abuse occurring?

Tony: There is no pending rate decrease proceedings right now. The problem is the sense of
unfairness that customers have with the utility company over earning.

Senator Nething: Do people come to you with their problems and if so, who?
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Tony: We do hear about it. Customers on the street.

Senator Mutch: What area are they cbmplaining about?

Tony: Regulated entities. Customers are displeased for being over charged.

Senator Nething: How many people complain to you? 10? 50?

Tony: I don’t know, it’s like the legislature. We hear from a number of constituents.

Senator Krebsbach: There is no serious need to have the authority, but more to level the playing

field?

Tony: We need the legislation, but there is no current proceedings. But if there ever was, there

would be a sense of fairness.

Susan Wefald, PSC, I support everything Tony Clark said. The burden of proof is still on our

staff.

Susan Wefald also stated that Job Service North Dakota supports the bill.

End of Testimony. Hearing was closed. No action was taken.
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Minutes: Chairman Mutch opened committee discussion on SB 2134. All Senators were
present. SB 2134 relates to unreasonable charges and refunds by a utility company.
Senator Nething moved a DO NOT PASS. Senator Klein seconded.

Roll Call Vote: 6 yes. 1 no. 0 absent.

Carrier: Senator Nething
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. REPORT OF STANDING COMMITTEE
SB 2134: Industry, Business and Labor Committee (Sen. Mutch, Chairman) recommends
DO NOT PASS (6 YEAS, 1 NAY, 0 ABSENT AND NOT VOTING). SB 2134 was

placed on the Eleventh order on the calendar.
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January 10, 2005

Good morning, Mr. Chairman, Members of the Committee. For the record, my
name is Kathy Aas and I work for Xcel Energy, serving as community relations manager
in Minot and government affairs representative in North Dakota.

Xcel Energy opposes SB2134 because it establishes unfair rules for the North
Dakota Public Service Commission review and investigation of utility rates. This law
creates the potential for costly, protracted, and unnecessary commission investigations.

This law allows the commission to simply lodge a complaint against an electric or
gas utility that it believes has rates, which are “unreasonable.” Presumably, this would
imply that existing commission-approved rates were excessive. Once a complaint had
been filed, an investigation by the commission would ensue. The law sets no time limit
for the commission to complete its review. If the commission were to ultimately
determine that rates were unreasonable, the utility would be required to refund to all
customers the amount the commission deemed to be excessive — with interest - from the
date the complaint was filed. In addition, the utility would implement lower rates
prospectively.

Current law already allows the Public Service Commission to review the earnings

reports which are submitted annually by utilities operating in North Dakota, and conduct

financial audits or reviews which may eventually lead to rate decreases. Xcel Energy has

implemented two rate decreases in the past eight years as a result of such commission
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reviews, demonstrating that the present process works.! Such a decrease, however, is not
implemented until the commission has conducted a thorough investigation justifying the
need for a change in rates, and issued an order to decrease rates.

It would appear that the commission submitted this bill as a response to
legislation passed in the previous legislative session which allows utilities to implement
limited rate increases, called “interim rates,” during the seven-month process of hearing a
general rate case. Interim rates are commonly allowed in many states to protect the
utility from lost revenues during the often-lengthy commission rate case review process.
However, this law is not equivalent to the interim rate law for several reasons:

. To petition for an interim rate increase, a utility must assemble and
publish significant amounts of financial data and expert testimony justifying the
interim and proposed increase to the commission. This law requires that only a
complaint be filed to establish the implementation date of any future order to
decrease rates.

. When a utility files a petition for an interim rate increase, it must
wait two months before it can implement those rates. This law allows the
commission to effectively set the implementation date of any rate decrease as the
same day the complaint is filed.

. If the commission’s final order in a general rate application results
in rates higher than the interim rates already in place, the utility is NOT allowed
to retroactively recover the difference back to the date interim rates were

implemented. The final rates are prospective only.

! 1996 Gas rate reduction of $500,000 in Case No. PU-400-95-559, and an electric rate reduction in 2000 as
part of 2 Commission investigation, which was subsequently rolled into the Xcel Energy merger docket and
resulted in a $250,000 rate reduction.
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. This bill is unnecessary, flawed, and possibly detrimental to the cause of rate
stability in the state. It would subject utilities to greater costs and regulatory uncertainty
by holding the utility hostage to potentially frivolous complaints. We respectfully

recommend a DO Not Pass.
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Mr. Chairman and committee members, my name is lllona
Jeffcoat-Sacco. | am the Executive Secretary of the Public
Service Commission and Director of the Public Utilities Division.
The Commission asked me to appear here today to testify in favor

of Senate Bill 2134, introduced at our request.

North Dakota has a statutory provision, enacted in 2003,
allowing an electric or gas utility to begin to charge higher rates
during the interim while its rate increase application is pending
before the Commission. These interim rates are subject to refund
if the final decision provides for rates lower than those charged in
the interim. A copy of the law that includes both this interim rate

provision and the proposed new language is attached.

Under current law, however, there is no flip side to the
interim rate coin. If staff or an interested party files a complaint

against an electric or gas company to lower rates, it is not until the




matter is finally decided by the Commission that any lower rates
could go into effect. Ratepayers could begin paying higher rates
almost as soon as a rate increase application is filed, but would
not begin paying lower rates until the full complaint proceeding is

final.

The purpose of this bill is to level the playing field by
providing that in the event a complaint proceeding results in lower
rates, the funds collected by the utility during the interim between
filing the complaint and the time new lower rates can be effective

are returned to ratepayers.

The language used in this bill is substantially similar to
flanguage currently applicable to telecommunications utilities under
chapter 49-21.

This completes my testimony. 1 will be happy to answer any

questions you may have.



CHAPTER 48-05
PROCEDURE ON REGULATION OF PUBLIC UTILITIES

49-05-01. Who may make a complaint. Complaint may be made by the commission
on its own motion, or by any person or association, by petition or complaint in writing, setting
forth any fact or thing done or omitted to be done by any public utility, including any rule,
regulation, or rate established or fixed by or for any public utility, in violation or claimed violation
of any provision of law or any order or rule of the commission.

49-05-02. Right to make certain complaints limited. No complaint as to the
reasonableness of any rates or charges of any heat, gas, electrical, water, or telecommunications
utility shall be entertained by the commission except when made upon its own motion, unless the
same is signed by the goveming body of the county or city, if any, within which the alleged
violation occurred, or by not less than ten percent of the consumers or purchasers of such heat,
gas, electrical, water, or telecommunications service.

49-05-03. Hearing on complaint. The commission shall fix the time and place of
hearing upon any complaint and shall serve notice thereof upon the complainant and the utility

affected thereby. Such notice shall be given and proceedings shall be conducted as provided by
chapter 28-32.

49-05-04. Application for increase of rates - Information required. Any public utility
requesting an increase in its rates above the maximum approved or prescribed by the
commission shall furnish the commission:

1. The original cost of all its property.
The date of the acquisition of said property.
The amount of money invested in said property.

2

3

4, The amount of stock outstanding.

5. The amount of bonds outstanding against said property.
6

All books, papers, and memoranda of the utility showing the financial condition
thereof,

7. s total monthly salaries and wage expense for such time as the commission may
request,

8. Anitemized statement of its expenditures.
9. The details of its profit and loss account.

10. Al other books, papers, vouchers, and accounts which the commission shalt ask to
have produced as evidence at the hearing.

49-05-04.1. Test year - Public utility rate filings.

1. A public utility, at its option, may use any one of the following twelve-month periods
as its test year for rate filings with the commission:

a. A historical test year, which may be either the latest twelve-month period for
which actual data is available at the time of filing new schedules or the latest
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2.

calendar or fiscal year for which actual data is available at the time of filing new
schedules.

b. A current test year, which is any consecutive twelve-month period ending not

later than twelve months after the date new schedules are filed. A public utility
selecting a current test year also shall file data for the twelve-month period
immediately preceding the current test year selected and that period is the
"historical period" for the public utility.

c. A future test year, which is any consecutive twelve-month pericd ending no

later than twenty-four months after the date new schedules are filed. A public
utility selecting a future test year must file data for the twelve consecutive
months immediately preceding the future test year and that pericd is the
"current period” for the public utility.

A public utility selecting a current or future test year shall present the following
information:

a. A comparison of forecast data to historical period data to demonstrate the
reliability and accuracy of the utility's forecast including a comparison of the
prior years' forecast or budgeted data to actual data for those pericds.

b. A statement that the public utility's forecast is reasonable, reliable, and was
made in good faith and that all basic assumptions used in making or supporting
the forecast are reasonable, evaluated, identified, and justified to allow the
commission to test the appropriateness of the forecast.

c. A statement that the accounting treatment that has been applied to anticipated
events and transactions in the forecast is the same as the accounting treatment
to be applied in recording the events once they have occurred.

The public utility may update its filing for material changes as actual data becomes
available up to thirty days before the hearing. Except for good cause shown, a
public utility may not submit more than one updated filing before the hearing. In the
absence of an updated filing by the public utility, the commission may require a
public utility to update its filing when the commission staff introduces evidence that a
material change has occurred.

A public utility may propose estimated or calculated adjustments to the selected
historical or current test year for all known and measurable changes in operating
results as measured in the test year. The adjustments must be made in the same
context and format as the information was provided -in the original filing. The
adjustments may reflect material changes in plant investment, operating revenues,
expenses; and capital structure if the changes occurred during the selected historical
or current test year or are reasonably certain to occur subsequent to the selected
test year within twelve months from the date of the rate filing.

49-05-05. Changes in tariff rates - Notice to commission - Filing fee. No change

shall be made by any public utility in any tariffs, rates, joint rates, fares, tolls, schedules,
classifications, or service which have been filed and published by any public utility, except aiter
thirty days' notice to the commission. The notice shall state plainly the changes proposed and
except for services must be accompanied by a fifty dollar filing fee. The commission, for a good
cause shown, may allow changes upon less than the notice herein specified, either in particular
instances or by a general order applicable to special or peculiar circumstances or conditions.

49-05-06. Hearing by commission on proposed change of rates.

1.

Whenever a notice or any schedule stating an individual or joint rate, classification,
contract, practice, or rule, increasing or decreasing, or resulting in an increase or
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decrease in any rate, is filed with the commission, the commission may suspend by
motion the rate, classification, contract, practice, or rule but the period of suspension
may not extend more than six months beyond the time when it otherwise would go
into effect. Upon complaint or upon its own initiative without complaint the
commission may order a hearing, upon due notice, concerning the propriety of the
rate, classification, contract, practice, or rule. On such hearing, the commission
shall establish the rates, classifications, contracts, practices, or ruies proposed, in
whole or in part, or others in lieu thereof, which it finds to be just and reasonable. At
any such hearing, the burden to show that the increased rate or proposed change of
rate, classification, rule, or practice is just and reasonable is upon the public utility
applying for the increase. All such rates, classifications, contracts, practices, or
rutes, not suspended, on the expiration of thirty days from the time of filing with the
commission, or of such lesser time as the commission may grant, become effective
rates, classifications, contracts, practices, or rules, subject to the power of the
commission, after a hearing had on its own motion or upon complaint, to alter or
modify the same.

2. Notwithstanding that the commission may suspend a filing and order a hearing, a
public utility may file for interim rate relief as part of its general rate increase
application and filing. If interim rates are requested, the commission shall order that
the interim rate schedule take eifect no later than sixty days after the initial filing date
and without a public hearing. The interim rate schedule must be calculated using
the proposed test year cost of capital, rate base, and expenses, except that the
schedule must include:

a. A rate of return on common equity for the public utility equal to that authorized
by the commission in the public utility's most recent rate proceeding;

b. Rate base or expense items the same in nature and kind as those allowed by a
currently effective commission order in the public utility's most recent rate
proceeding; and

c. No change in existing rate design.

3. In ordering an interim rate schedule, the commission may require a bond to secure
any projected refund required by subsection 4. The terms of the bond, including the
amount and surety, are subject to the commission's approval.

4. As ordered by the commission, the utility shall promptly refund to persons entitled
thereto ali interim rate amounts collected by the public utility in excess of the final
rates approved by the commission plus reasonable interest at a rate to be
determined by the commission.

49.05-07. Immunity from prosecution for self-incrimination. No person subpoenaed
or ordered shall be excused from attending and testifying or from producing books, records,
correspondence, documents, or other evidence in any investigation or inquiry by or hearing
before the commission or any commissioner upon the ground that the testimony or evidence
required of the person may tend fo incriminate the person or subject the person to a penalty or
forfeiture. No person shall be prosecuted or subjected to any penalty or forfeiture for or on
account of any act, transaction, matter, or thing conceming which the person is compelled, after
having claimed the privilege against self-incrimination, to testify or produce evidence. The
provisions of this section shall not exempt any persen from prosecution or punishment for
perjury. Nothing herein contained shall be construed as in any manner giving to any public utility
immunity of any kind.

49.05-08. Orders and decisions of commission - Conclusive. In all collateral actions
or proceedings, the orders and decisions of the commission which have become final shall be
conclusive,
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49-05-09. Decisions of commission - Rescission or amendment. The commission,
at any time, upon due notice to the public utility affected and after opportunity to be heard as
provided in the case of complaints, may rescind, alter, or amend any decision made by it. Any
order rescinding, altering, or amending a prior order or decision, when served upon the public
utility affected, shall have the same effect as an original order or decision.

49-05-10. Improper action taken by utility - Damages - Who may sue - Recovery. in
case any public utility shall do, cause to be done, or permit to be done, any act, matter, or thing
prohibited, forbidden, or declared to be unlawful, or shall omit to do any act, matter, or thing
required to be done, either by the constitution, any law of this state, or any order or decision of
the commission, such public utility shall be liable to the persons, corporations, or limited liability
companies affected thereby for all loss, damages, or injury caused thereby or resulting
therefrom. If the court shall find that the act or omission was willful, the court, in addition to the
actual damages, shall award damages for the sake of example and by way of punishment. An
action to recover for such loss, damage, or injury may be brought in any court of competent
jurisdiction by any corporation, limited liability company, or person. No recovery under this
section in any manner shall affect a recovery by the state of the penalties provided in this title or
the power to punish for contempt.

49-05-11. Orders issued by commission - Period remaining in force. Every order
entered by the commission shall continue in force until the expiration of the time, if any, named
by the commission in such order or until revoked or modified by the commission, unless the
same is suspended, modified, or revoked by order or decree of a court of competent jurisdiction.

49-05-12. Appeal from decision of commission. Any party to any proceeding heard
by the commission feeling aggrieved by the decision or by the entry of any final order of the
commission therein may appeal therefrom to the district court in the manner prescribed in

chapter 28-32.

49-05-13. Suspension of order on appeal only by order of court. Repealed by
omission from this code.

49-05-14. Stay on appeal - Suspending bond - Impounding excess charges. In case
the order or decision of the commission is stayed or suspended, the order of the court shall not
become effective until a suspending bond first shall have been executed and filed with and
approved by the district court, payable to the state of North Dakota, and sufficient in amount and
security to ensure the prompt payment, by the party appealing, of all damages caused by the
delay in the enforcement of the order or decision of the commission and of all the moneys which
any person, corporation, or limited liability company may be compelled to pay, pending the
appeal, for transportation, transmission, product, commodity, or service in excess of the charges
fixed by the order or decision of the commission, in case said order or decision is sustained. The
district court, in case it stays or suspends the order or decision of the commission in any matter
affecting rates, also by order shall direct the public utility affected to pay into court, from time to
time, there to be impounded until the final decision of the case, or into some bank or trust
company paying interest on deposits, under such conditions as the court may prescribe, all sums
of money which it may collect from any corporation, limited liability company, or person in excess
of the sum which such corporation, limited liability company, or person would have been
compelled to pay if the order or decision of the commission had not been stayed or suspended.
Upon a final determination of an appeal, the court shall make an appropriate order disposing of
the impounded funds in accordance with such determination, In the event the public utility shall
fail to comply with the conditions of the stay bond, the commission may sue thereon for the use
and benefit of the patrons or others who have suffered damage by reason of the stay.

49-05-15. Appeals to supreme court. The commission, the public utility, the
complainant, or any other interested person, after the entry of judgment in the district court upon
an appeal from the order of the commission, may prosecute an appeal to the supreme court of
this state. Such appeal shall be taken as prescribed in chapter 28-32.
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