Fifty-ninth Legislative Assembly of North Dakota
In Regular Session Commencing Tuesday, January 4, 2005

SENATE BILL NO. 2232
(Senators Holmberg, Traynor, Triplett)
(Representative Kretschmar)

AN ACT to create and enact section 32-19-06.2 of the North Dakota Century Code, relating to
deficiency judgments on agricultural land; to amend and reenact sections 28-23-04, 28-24-02,
32-19-01, 32-19-03, 32-19-04, 32-19-06, 32-19-06.1, 32-19-07, 32-19-08, 32-19-09, 32-19-10,
32-19-11, 32-19-18, 32-19-20, 32-19-21, 32-19-22, 32-19-23, 32-19-24, 32-19-25, 32-19-26,
32-19-28, 32-19-29, 32-19-37, 32-19-38, 32-19-39, 32-19-40, and 32-19-41 and subdivision a of
subsection 1 of section 35-03-19 of the North Dakota Century Code, relating to foreclosure of a
mortgage; and to repeal sections 32-19-05, 32-19-12, 32-19-13, 32-19-14, 32-19-15, 32-19-16,
32-19-17, 32-19-30, 32-19-31, 32-19-32, 32-19-33, and 32-19-34 and chapter 32-19.1 of the
North Dakota Century Code, relating to foreclosure of a mortgage.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 28-23-04 of the North Dakota Century Code is amended
and reenacted as follows:

28-23-04. Sale of real property - Notice of sale - Contents. Before any real property or
interest therein taken on execution may be sold, the officer making the sale shall give public notice of
the time and place of the sale:

1. If a newspaper is printed in the county where the real property to be sold is situated, the
notice must be given by advertisement in a newspaper printed in the county once a week
for three successive weeks, the last publication to be at least ten days prior to the making
of the sale; and

2. In case no newspaper is printed in the county, then the officer making the sale shall cause
the advertisement to be made by posting a copy of the advertisement on the outer door of
the courthouse or building where the district court of the county was last held, and in five
other public places in the county.

Except for parties who have an ownership interest in the real property subject to foreclosure of a
mortgage under chapter 32-19 er32-49-%, the names of all defendants may be omitted from the public
notice. If the names of the nonowner defendants are omitted, a copy of the public notice must be
mailed to all defendants whose names are omitted at least ten days prior to the date of the sale.
Service by mail is complete upon mailing. All sales made without notice as provided in this section
must be set aside by the court to which the execution is returnable, upon motion to confirm the sale.

SECTION 2. AMENDMENT. Section 28-24-02 of the North Dakota Century Code is amended
and reenacted as follows:

28-24-02. Payment on and period of redemption. The judgment debtor or redemptioner may
redeem the property from the purchaser within one year {st i i i
efseetior32-19-1-04)} after the sale on paying the purchaser the amount of the purchase with interest
at the rate provided in the original instrument on which the judgment is based, plus the amount of any
insurance premiums, assessments, taxes, utilities, or other items paid by the purchaser in protection of
the title or the premises, which the purchaser may have paid after the purchase, and interest at the
same rate on that amount, and, if the purchaser is also a creditor having a lien superior to that of the
redemptioner other than the judgment under which the purchase was made, the amount of that lien with
interest.
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SECTION 3. AMENDMENT. Section 32-19-01 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-01. Action to foreclose mortgage on real estate authorized. AR The plaintiff shall
bring an action may-be-breught in the district court for the foreclosure ersatisfaction of a mortgage

upon real property inaccerdanee-with-the-provisions-efthis-chapter.

SECTION 4. AMENDMENT. Section 32-19-03 of the North Dakota Century Code is amended
and reenacted as follows:

32 19- 03 Who subject to defrcrency judgment H-the—merigage—debi-is—seeuredby-the

trterest—ofeither The plarntrff mav not obtarn a defrcrencv |udqment in a foreclosure of resrdentral

property with four or fewer units of up to forty contiguous acres [16.19 hectares] containing a residence
occupied by the owner as a homestead. The plaintiff may obtain a deficiency judgment on agricultural
land of more than forty acres [16.19 hectares] but solely for the difference between the amount of the
debt and the fair market value of the land at the time of commencement of the action. The plaintiff may
obtain a deficiency judgment in all other cases for the difference between the appraised value, as
determined by a licensed appraiser appointed by the court at the request of the plaintiff, and the
amount determined due. The cost of the appraisal is an allowable cost in the foreclosure action.

SECTION 5. AMENDMENT. Section 32-19-04 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-04. What complaint shall state. In an actron for the foreclosure erhsat-rsfaet-ren of a
mortgage the complarnt shall must state w ; .

|dent|fv the mortqaqe bernq foreclosed to establrsh the applrcable redemptron perrod and to determrne
Whether a defrcrency ;

aqarnst whrch Dartres.

SECTION 6. AMENDMENT. Section 32-19-06 of the North Dakota Century Code is amended
and reenacted as follows:

32- 19 06 Whatjudgment must contain - Defrereney—;uelg-ments—and—et-heeewts—prel%ﬁed—

falwelue—ef—mertgaged—reel—prepert—y—. In any actron for the foreclosure of a real estate mortgage oF
the—eancelation—er—theforeclosure—ofatand—centract, the court may shall render judgment for the

amount found to be due at-the-time-of-the—fendition-of-thefudgment; and the costs of the action, and
may shall order and-deeree a sale of the premises

deserbed-n-themortgage-er—contractorthat-part
thereot-as—may-be-suffieient to pay the amount adjudged to be due ane-the-eests-of-the—astion. The
court may order anel—eempel delrvery of the possessron of the premrses to the purchaser atthe-salebut

after the expiration of the

ene—year redemptron period unless otherwrse al-leweel ordered by the court pursuant to section
32-19-19. The eeurt-shal-direet—and-the judgment must provide; that during the redemption period the
debtor or owner of the premises is entitled to the possession, rents, use, and benefit of the real property

sold except as provrded by sectron 32- 19 19 qihe-eeeﬁ—may—net—rendeea-defrereney—juelgmmt—feeany
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SECTION 7. AMENDMENT. Section 32-19-06.1 of the North Dakota Century Code is
amended and reenacted as follows:

actlon involving the foreclosure of a mortgage on commercral real property, the
plaintiff shall state in #s the pleading whether a deficiency judgment will be sought; and if sought shall

identify the parties claimed to be personally liable

forpayment-of-the-debt-seedured-by—the—morgage
bet-ng—fereetesed— and demand a def|C|ency Judgment agalnst those partles W|th|n H+Het-y enty days
after the :

Het-ree—fer—an completlon of the appralsal ef—the—real—pfeperty—by—a—heerﬁed—e#eeﬁmed the appralser

and shall provide the plaintiff and file with the clerk of court a written report, including the fair market
value of the property. The plaintiff shall mail a copy

of-thereguestte-the-parties-claimed-te-be-tiablefor
a—deficieney; of the appraisal to a party that may be personally liable at theirtastknrewn the party's

Iast known resrdences or busmess addresses by first-class marl Fhenotice—must—eentain—the
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i : At the tlme of the entry of the
Judgment the court shaII |nclude in |ts f|nd|ngs of fact the fa|r market value of the property and;—#the

#al-r—market—val-ue—rs—tess—t-han the amou_nt feund—te—be—d-ue—the—fereelesmg—party—rdenﬁ-ﬁy—the—persene

fudg-ment of anv prlor I|ens on the propertv If the fair market value and the amount of anv prior liens
are less than the amount found to be due to the plaintiff. The court shall identify each person who is
liable for any deficiency after the sheriff's sale. The foreclosure judgment must be r-ar-ameunrt-egual
te the balance then due and owing on the mortgage, plus costs taxed-by-the-eeurt. Upon entry of an
order confrrmlng the sherlffs sale rn—t-he—fereeleeu-re the cIerk of court shall note the amount te—be

v meunt bid at the sheriff's sale,
Iess the cost of the sherlffs sale as a credlt on the foreclosure |udqment which credit may not ir-any
event be less than the fair market value established by the court. Hewever—enly—the Any amount
actually paid in excess of the foreclosure judgment may—eenstittte constitutes surplus payable to the
debtor pursuant to section 28-23-09. Atany-time—afterthe-erderconfirming-sale—the The clerk shall
enter a money judgment to the extent of the deficiency against those parties found by the court to be
personally liable ferthe-deficierey—TFheforeelosingparty, then the plaintiff may thereafter pursue the
same remedies to collect the deficiency judgment as are available to collect other money judgments.
The deficiency judgment must be for the entire amount found to be due the foreclosing party in the
foreclosure judgment, together with interest en—the—ameunt—of-theforeclosure—judgment at the rate
prowded in the note secured by the mortgage less the amount credlted by the clerk of court upen—ent-ry

. In addition to the
appraisal, the court; in its determination of the fair market value of the property; may consider affidavits
from the parties or other proof of paramount liens and other matters that may affect the value.

SECTION 8. Section 32-19-06.2 of the North Dakota Century Code is created and enacted as
follows:

32-19-06.2. Deficiency judgments on agricultural land. If the complaint in an action to
foreclose on agricultural land of more than forty acres [16.19 hectares] has provided for a deficiency
judgment, a separate action for the deficiency must be brought within ninety days after the sheriff's
sale. In the separate action, a deficiency judgment may be entered, but may not be in excess of the
amount by which the sum adjudged to be due and the costs of the action exceed the fair market value
of the mortgaged premises. There is not a presumption that the premises sold for the fair market value.
The court may not render a deficiency judgment unless the fair market value as determined by the court
is less than the sum adjudged to be due and costs of the action. Fifteen days' notice of the time and
place for determination of fair market value must be given to all parties against whom personal
judgment is sought. Any party may offer evidence to show the fair market value even though that party
may nhot have otherwise appeared in the action for a deficiency judgment. Any deficiency judgment
obtained may only be enforced by execution within three years from the date of entry of the judgment.
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If the judgment is not collected within three years, the judgment expires. As used in this section, "fair
market value" means the most probable price that real property can be sold for in the open market by a
willing seller to a willing buyer, neither acting under compulsion and both exercising reasonable

judgment.

SECTION 9. AMENDMENT. Section 32-19-07 of the North Dakota Century Code is amended
and reenacted as follows:

32- 19 07. Other suits permltted Netther-befereneraftertherendition-ef-ajudgrmentforthe

AHEY by NotW|thstand|nq any other
prewsens prOVISIO n of state Iaw Where a promlssory note or other obligation and a mortgage, other
than a first mortgage, upon real estate have been given to secure a debt contracted on or after
August 1, 1993, a mortgagee may bring an action on the promissory note er—ether-obligation—ef-the
moertgager if the mortgagee waives the right to foreclose the mortgage given to secure the note er-ether

Allowing a mortgagee to bring an action on the
promlssory note or other obligation of the mortgagor if the mortgagee waives the right to foreclosure of

the mortgage given to secure the note erether-obligatierapply applies only to residential real property
consisting of four or fewer residential units.

SECTION 10. AMENDMENT. Section 32-19-08 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-08. Sales made by whom and where - Notice.  Al-sales A sale of mortgaged premises
under a judgment of foreclosure must be made in the county where the premises; or some part of
them; the premises are situated;. The sale must be made by the sheriff of that county e+, the sheriff's
deputy, or by some person appointed by the court for that purpose, upon the notice and in the manner
prescribed by law for the sale of real property upon execution.

SECTION 11. AMENDMENT. Section 32-19-09 of the North Dakota Century Code is amended
and reenacted as follows:

32 19-09. Certlflcate of sale - Deed and effect

er At the sheriff's sale, the efficer
er—et-her person makrng the sale must glve to the purchaser a certlfrcate of sale as provided by section
28-23-11, and at the expiration of the time for the redemption ef-sueh—preperty, if the—same—s not
redeemed, the person erefficer making the sale, or the successor in office, er-otherofficerappeinrted
by-the-eeurt; must make-te give the purchaser, the purchaser's heirs, or assigns, or to any person who
has acquired the title of saeh the purchaser by redemption or otherwise, a deed erdeeds—efsuech-the
property—Sueh. The deed shal—vrest vests in the grantee all the right, title, and interest of the
mortgagor in and to the property sold, at the time the mortgage was executed; or subsequently
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acquired by the mortgagor; and shal-be is a bar to all claim, right, or equity of redemption in or to the
property by the parties to sueh the action, their heirs and personal representatives, and also against all
persons claiming under them, or any of them, subsequent to the commencement of the action t-whiek

SECTION 12. AMENDMENT. Section 32-19-10 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-10. Application of proceeds.  The proceeds of every foreclosure sale must be applied
to the discharge of the debt adjudged by the court to be due and of the costs, and if there is any
surplus, it must be brought into court
subject to the order of the court. If the surplus is less than one thousand dollars and an application to
receive the surplus is not filed with the court within sixty days after deposit, the court shall order the
funds forfeited to the general fund of the county.

SECTION 13. AMENDMENT. Section 32-19-11 of the North Dakota Century Code is amended
and reenacted as follows:

32- 19 11 When surplus mvested If the surplus

is one thousand dollars or
more and is not applred for within nlnetv davs the rudge—ef—the—el-rst-ﬂet court may direct the same to be
put-eut deposited at interest for benefit of the defendant, the defendant's representatives, or assigns,
subject to the order of the court.

SECTION 14. AMENDMENT. Section 32-19-18 of the North Dakota Century Code is amended
and reenacted as follows:

32- 19 18

Redemption.

- A party in a foreclosure action or the successor of a party may redeem

from the foreclosure sale within sixty days after the sale, except for agricultural land. Agricultural land
may be redeemed within three hundred sixty-five days after thefiling of the summons and complaint in
the office of the clerk of district court or the time of the first publication of the notice by advertisement.
The final date for redemption of agricultural land may not be earlier than sixty days after the sheriff's
sale. The owner of the property has a paramount right to redeem upon paying the amount bid at the
sheriff's sale plus interest on that amount at the same rate as the obligation secured by the mortgage.
Persons holding subordinate liens on the property may redeem in the order of priority as determined by
the order of attachment to the property. This redemption has the effect of a redemption as of the date
of deposit, subject to the subsequent payment of any additional amount, if any, determined to be due
as of that date.

SECTION 15. AMENDMENT. Section 32-19-20 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-20. Notice before foreclosure. At least thirty days and not more than ninety days
before the commencement of any action or proceeding for the foreclosure of a mortgage on real estate,
a wrltten notlce shaII be served on the t|tIe owner of record of the real estate deseﬂ-beel—m—t-he-mer-tgage

SECTION 16. AMENDMENT. Section 32-19-21 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-21. Contents of notice. The notice before foreclosure shall contain:
1. A description of the real estate.

2. The date and amount of the mortgage.
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3.  The amount due fer to bring the installments of principal; and interest—and current as of a
date specified, and the amount advanced by the mortgagee for taxes paid-by-the-ownerof

the-mortgagerstated, insurance, and maintenance, separately itemized.

4. A statement that if the amount due is not paid within thirty days from the date of the mailing
or service of the notice proceedings will be commenced to foreclose the mortgage.

SECTION 17. AMENDMENT. Section 32-19-22 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-22. Notice may be served by registered or-eertified—— mail. The notice before
foreclosure may be served by registered er—eertified mail, as provided in rule 4 of the Rules of Civil
Procedure, addressed to the owner of record at the owner's post-office address as-such—address—is
shewnr-by in the mortgage or by the records in the chain of title te-sueh-real-estate-in-the-effice of the
recorder of the county where the real estate is situated. If such post-office address is not shown in the
mortgage or in such records, the notice may be served by registered er~eertified mail, as provided in
rule 4 of the Rules of Civil Procedure, addressed to the owner of record at the post office nearest any
part or tract of the real estate.

SECTION 18. AMENDMENT. Section 32-19-23 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-23. When notice not required. If the record title to real estate is in the name of a
deceased person, re notice before foreclosure need not be served unless anradministratororexeedtor
a personal representative of the estate efthe-deceasedpersen-hasbeen is appointed by-the—istriet
eetft-serving in the county in which the real estate is situated. The certificate of the judge or clerk of
the district court serving the county in which the real estate is situated stating that re-sueh-administrator

er-exeeutor a_personal representative has not been appointed in-that-ceunty—+ray-be—+recorded—inthe
effice-otthereeorderand is sufficient evidence of that fact.

SECTION 19. AMENDMENT. Section 32-19-24 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-24. Service of notice on admiristrater-or-exeedtor—— personal representative . If an
administrator—or—exeeuter a personal representative of the estate of the deceased owner has been
appointed in the county where the real estate is situated, the notice before foreclosure must be served
upon the adwministrator—er—exeeater personal representative. Service may be made by registered e
eertified mail,_as provided in rule 4 of the Rules of Civil Procedure, addressed to the admiristraters—or
exeeutors personal representative's post-office address as shown by the records of the district court by
which the administrater-orexeetter personal representative was appointed.

SECTION 20. AMENDMENT. Section 32-19-25 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-25. Notice may be served personally.  Service of the notice before foreclosure may be
made upon the title owner of record or upon the personal representative of the owner's agmiristrateror
exeedter estate by personal service thereef—either within or without this state—+raede in the manner
provided by law for the service of a summons in a civil action.

SECTION 21. AMENDMENT. Section 32-19-26 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-26. Actual receipt of notice always sufficient. In any case, service of the notice
before foreclosure shalbe is sufficient if it actually was received by the title owner efreeerd or by the
administrator-erexeeutor personal representative of the owner's estate. A United States post-office
registry return receipt showing that the envelope containing the notice has been delivered to the record
title owner ef+eeerd or to the administratororexeeuter personal representative of the owner's estate,
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or to the agent of either, shalbe is prima facie evidence that saeh the owner or suek the owner's
administrator or executor received the same.

SECTION 22. AMENDMENT. Section 32-19-28 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-28. Default may be cured. If the record title owner ef+eeerd or the administrator-or
exeedter personal representative of the owner's estate, within thirty days from the service of notice

before foreclosure, shal-perferm performs the conditions or eemply complies with the provisions upon
which default in the mortgage shalHhave occurred, sueh the mortgage shalt must be reinstated and

sha# remain in full force and effect the same as though re a default had not occurred thereir in the
mortgage.

SECTION 23. AMENDMENT. Section 32-19-29 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-29. Summons How served. FRe

upen—alt—eﬂ%eedefendants—by—pubheaﬂen—m—the actlon must be served in the same manner e-rewded—m
emplete as in any civil

aCtIOH.

SECTION 24. AMENDMENT. Section 32-19-37 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-37. Unknown defendants - How joined. All-persens A person having or claiming an
estate or |nterest in, or lien or encumbrance upon the property described in the complarnt—whet-hereas

r-ntereet— and not in possessron and not appearlng of record in the offlce of the recorder the clerk of the
district court, or the county auditor of the county in which the land described in the complaint is situated
te-have-such-elaim—title-or-tnterest-therei; may be proceeded against as persons unknown, and any
order, judgment, or decree entered in a foreclosure action shal-be is valid and binding on sueh the
unknown persons, whether of age or minors, and on those claiming under them the unknown persons.

If any unknown persons are joined as defendants, they-shall the unknown persons must be designated
in the summons as: "And all persons unknown, claiming any estate or interest in, or lien or
encumbrance upon, the real estate described in the complaint”. As to sutek unknown defendants the
plaintiff er-the-plaintifs—atterney; at the time of filing the summons and complaint; shall file ir-the-effiee

efthe-elerofthe-court-wherein-said-actionis-brought an affidavit substantially in the following form:

State of North Dakota )

) ss.
County of )

being first duly sworn dpen-eath-depeses—and says that the affiant
is the (attorney for) plaintiff in the above entitled action:

Affiant further says that as to all defendants proceeded against as "And all persons
unknown, claiming any estate or interest in, or lien or encumbrance upon, the real estate
described in the complaint" the interests of such unknown persons defendant in the land
described in the complaint are not shown of record in the office of the recorder, the clerk of the
district court, or the county auditor of the county of , that being the
county in which said the land is situated, and affiant does not know and is unable to ascertain
the names, residences, or post-office addresses of any of the persons who are proceeded
against as unknown persons defendant; that the relief sought in this action consists wholly or
partially in excluding said the unknown defendants from any interest in or lien upon the real
estate described in the complaint save-are except the right of redemption as provided by law.
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SECTION 25. AMENDMENT. Section 32-19-38 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-38. What the summons to contain.  The summons menrtiereeHr-sectior32349-29-shall
in a foreclosure action in which the persons unknown are named as defendants must contain, or have
appended therete to the, a statement substantially as follows:

This action relates to the foreclosure of a mortgage or lien, as the case may be, upon (here
describe the real estate involved in the action).

SECTION 26. AMENDMENT. Section 32-19-39 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-39. Judgment and decrees to be binding against whom. All orders, judgments, or
decrees entered in any action
be are binding upon alHpersens each person proceeded against as defendants a defendant, whether of
age or minors, and althese each person claiming by, through, or under them a defendant after the
commencement of the action—anre—al-persens. The same are binding upon whose interests did not
appear of record in the office of the recorder, county auditor, or clerk of the district court of the county
wherelr-said of the action is-breught at the time of the commencement of the action.

SECTION 27. AMENDMENT. Section 32-19-40 of the North Dakota Century Code is amended
and reenacted as follows:

32-19-40. Persons holding unrecorded conveyance need not be made parties, when. In
any action to foreclose a mortgage or other lien upon real property, Re a person holding a conveyance
from or ¢ 6 having a lien
upon sueh the property, if such conveyance or I|en does not appear of record in the proper office at the
time of the commencement of the action, does not need to be made a party to sueh the action, and the
judgment thereir rendered and the proceedings therein—had—shall-be—as in_and of the action are
conclusive againstthe-party-holding-such-unrecerded-conveyanee-orten as if sueh the party had been

made a party to the action.

SECTION 28. AMENDMENT. Section 32-19-41 of the North Dakota Century Code is amended
and reenacted as follows:

32 19 41 Abandoned personal property Dlsposal by record tltIe owner. The reeerd—t-l-t-le

grantee ina sherrffs deed that has been ﬁeued—and recorded or after recerpt and recordrng of a deed
in lieu of foreclosure, may retain and dispose of without legal process any personal property left on the
real property thirty days after the issuance of a sheriff's deed. If the total estimated value of the
personal property is five hundred dollars or more, the record title owner shall make reasonable efforts
to notify in writing the mortgagor or person who was entitled to possession of the real property during
the redemption period by certified mail at least fifteen days before disposing of the personal property.
Service by mail is complete upon mailing. The record title owner is entitled to the proceeds from the
sale of the personal property, after all costs incidental to removal, storage, disposal, and sale of the
property have been deducted. This section applies only to tracts of land not exceeding forty acres
[16.19 hectares].

SECTION 29. AMENDMENT. Subdivision a of subsection 1 of section 35-03-19 of the North
Dakota Century Code is amended and reenacted as follows:

a. "Mortgage" means a mortgage or mortgage lien geverred—by—the—Shert-term

covering an interest in real
property in this state given to secure a loan in the orrgrnal principal amount of five
hundred thousand dollars or less.
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SECTION 30. REPEAL. Sections 32-19-05, 32-19-12, 32-19-13, 32-19-14, 32-19-15,
32-19-16, 32-19-17, 32-19-30, 32-19-31, 32-19-32, 32-19-33, and 32-19-34 and chapter 32-19.1 of the
North Dakota Century Code are repealed.
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