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Administrative Rules Committee Chairman and Committee Members:

Following please find my written testimony concerning the adoption of administrative
rules by the ND Geological Survey of the Department of Mineral Resources and North Dakota
Industrial Commission. The items listed are pursuant to Mr. John Walstad’s letter of August 28,
2008.

1. Whether the rules resulted from statutory changes made by the Legislative Assembly.

Neither the amendments to the Subsurface Mineral Program (NDAC 43-02-02) nor the
creation of a new chapter entitled In Situ Leach Uranium Mining (NDAC 43-02-02.2) were a
result of statutory changes.

2. Whether the rules are related to any federal statute or regulation.
Neither of the rule changes is directly related to any federal statute or regulation.

3. A description of the rule making procedure followed in adopting the rules.
July thru December, 2007 -- Wrote rules and rec’d comments on proposed rules from NDSDH, NDSWC, NDPSC
and USNRC.

March 10, 2008 -- Presented general summary of proposed rules at public informational meeting in Belfield.

April 22, 2008 — Industrial Commission gave approval to proceed with proposed rules.

April 23, 2008 — Filed full notice and rules with Legislative Council.

April 24, 2008 — Wrote regulatory analysis.

* May 2, 2008 — Wrote small entity regulatory analysis and small entity impact statement.

May 7, 2008 — All papers (10 daily + 42 weekly) published proposed rules notice between Mayl — May 7.

May 1 thru September, 2008 — The proposed rules were posted on the ND Geological Survey website.

May 27, 2008 — Held a rules hearing in DMR Conference Room (Case no. 10092).

July 11, 2008 — Completed response to all comments received.

July 16, 2008 — The North Dakota Industrial Commission adopted the rules as approved (order no. 12008).

July 16, 2008 — Submitted final rules to Attorney General for an opinion.

August 8, 2008 The Attorney General approved the legality of the proposed rules and a copy of the rules were
sent to the Legislative Council.

August 11, 2008 — Notified all parties of Administrative Rules Hearing and posted on the web.

September 11, 2008 — Administrative Rules Hearing.

October 1, 2008 — Rules become effective.
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4. Written or oral concerns, objections, or complaints for agency consideration with regard to
these rules.

Comments were received from two parties at the hearing (Cindy Klein, with the Dakota
Resource Council, and Slope County Commissioner Mike Teske)and written comments were
received from one party (on June 6, 2008, written comments were received from Lilias Jarding
(NP PhD, nonprofit doctor) on behalf of the Dakota Resource Council) during the 10-day
comment period. There were a total of 101 comments, 19 oral and 82 written. Lilias Jarding
incorporated all but one of Cindy Klein’s oral comments into her written comments. A 34-page
response was prepared for the comments. That response is summarized in an attached table
(pages 5 - 8).

Of the 101 comments:

L Two were directed to the rule changes regarding bonding under the subsurface mineral
program (43-02-02-11).

o Eight were general comments on uranium mining,

° The remaining 91 comments were directed towards the newly created chapter on in situ

leach uranium mining (43-02-02.2). These include:
a) 18 comments having to do with word definitions.
b) 15 comments on hearings and notices.
c) 6 comments were related to flexibility in the rules — ie., changing the phrase “the
department may” to “the department shall” and the weighting of hydrogeologic or
environmental criteria against each other.

Response to the comments:
L One was a positive comment regarding the proposed changes to subsurface mineral
bonds (43-02-02-11).

® 11 were not within department jurisdiction and/or fell within other regulatory programs.
These include:

a) Requiring the operator of an ISL facility to pay for specialized training of first responders.

b) Addressing the principles of “in good faith” and surface owner rights.

c¢) Air quality issues.

d) Surface facilities including retention ponds.

€) The potential for temporary and permanent devaluation of property in mining areas.

o 23 changes were made to the proposed rules based on these comments.

The incorporated comments include:

a) Ten were changes to word definitions.

b) Two requested mandatory notice and hearings (one for aquifer exemptions, one at the end of
the postclosure period).

c) A more detailed accounting of proposed water usage (NDSWC will require this same
information for a water use permit).

d) The majority of the remaining 10 dealt with clarification and consistency issues (i.e., using



the same language and phrases throughout the rules).
® 66 of the comments were not incorporated into the proposed rules for various reasons.

Many of these were rejected on the grounds that the suggested revisions would be overly
restrictive and unduly burdensome for the department to administer and implement. Additionally,
the suggested revisions would negatively impact the flexibility within the rules that the
department believes is necessary in order to properly regulate a site based upon the local and site-
specific hydrogeologic conditions. A number of suggested revisions to definitions and
replacement of the word “may” with “shall” were rejected in order to maintain that flexibility.

Examples of comments not incorporated into the rules:
a) The department should look back more than five years when investigating operational history

of companies submitting an ISL permit application.

b) The department should consider the operational history of companies in other countries.

¢) Concerns that ISL bonds may be set too low.

d) The public should be notified and a hearing set for any of the following: when new injection
wells are authorized, when there are permit revisions, when any remedial action takes
place, when uncontrolled excursions occur, and where company records will be stored.
Additionally, it was suggested that any member of the general public should have the
right to request a public hearing “at all critical junctures in the mining process.”

¢) The public should have at least 60 days notice prior to each hearing and 120 days for a hearing
on a permit application.

) Notices should be posted in newspapers in all counties which are contiguous to the land
encompassed within the proposed permit application area.

g) Companies should have to keep records for at least 25 years.

h) The definition of “occupied dwelling.”

i) Criteria for remedial action plans, etc. should be weighted against each other.

j) Groundwater sampling, etc. should be done by a third party, rather than be performed by the
company; should be done more frequently than currently proposed; and there should be a
shortened duration of time between sampling and analysis of samples.

k) The initial groundwater baseline values and restoration values should remain one and the
same.

1) A broadening of the definition of “contiguous land” to include all land within a 10-mile-radius
of the proposed permit application area.

m) Significant enlargement of time for review of an application from 180 days to 270 days or
more.

5. The approximate cost of giving public notice and holding any hearings.
The total cost to the North Dakota Geological Survey, beyond staff time, was $1,198 to
advertise in the state’s newspapers.



6. An explanation of the subject matter of the rules and reasons for adopting those rules.
43-02-02-11 The purpose of the proposed amendments are to change the way we determine
bond amounts within the subsurface mineral program. The proposed amendments will base the
amount of the bond on the number of drill sites and total footage and will eliminate single well
and blanket bonds. The subsurface mineral program regulates drilling projects that range in
scope from an auger hole that is only a few feet deep to a 16,000 foot-deep well. Under these
amendments, the bond will more accurately reflect reclamation costs.

43-02-02.2  Prior to the creation of chapter 43-02-02.2, in situ leach uranium mining could

have been permitted under both 43-02-02 (subsurface minerals) and 43-02-02.1 (Underground
Injection Control — Class III Wells). This new chapter more effectively regulates in situ leach

uranium mining than both those chapters would have.

7. Regulatory Analysis i

A regulatory analysis was not requested by the Governor or an another agency. Even though the
proposed amendments likely would not have an impact on the regulated community in excess of
$50,000, an analysis was still done on these rules (see attached pages 9 and 10).

8. Small Entity Regulatory Analysis
A small entity regulatory analysis was completed for the amended rule as well as the new chapter
(see attached pages 11 - 13).

9. Whether a constitutional takings assessment was prepared as required by NDCC section 28-32-09.
Neither of these rule changes constitutes a takings.

10. If these rules were adopted as emergency rules under NDCC section 28-32-03.
These rules were not adopted as emergency rules.

Thank you for your consideration of the ND Geological Survey’s rule changes.

Sincerely,

Ed Murphy
State Geologist
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North Dakota Geological Survey
REGULATORY ANALYSIS
April 24, 2008

NDAC 43-02-02-11
NDAC 43-02-02.2

2.2.1 — Classes of Persons Impacted by These Rule Changes

NDAC 43-02-02-11 Subsurface Mineral Program Bond Change

The classes of persons impacted by these proposed rule changes are companies exploring
for subsurface minerals exploration. We are proposing changing the way that we determine the
bond amount for a subsurface mineral permit. Under the existing program, operators can obtain
blanket bonds or bonds based on the number of individual wells. The current system lacks the
flexibility in bonding that is needed for such a wide-ranging program that includes everything
from shallow auger-holes to deep oil wells.

NDAC 43-02-02.2 New Rules for In Situ Uranium Leach Mining

The classes of persons impacted by this newly created chapter are companies planning to
mine for uranium in North Dakota using in situ leach (isl) technology. Although we have
authority to regulate this type of mining under the existing subsurface mineral and underground
injection control class III programs, these new rules explicitly point out what is required of a
company beginning with the permit application phase and carrying all the way through to
postclosure.

2.2.2 — Probable Impact

NDAC 43-02-02-11 Subsurface Mineral Program Bond Change

For small exploration programs, this new method of determining will likely decrease the
amount of the bond for the project. For large projects, the bond amount will be increased. The
annual premiums on a $100,000 or $300,000 surety bond would likely range from $1,200 to
$3,600 as compared to $150 premium for a $10,000 surety bond. Companies can avoid the
premium increase by posting cds at the Bank of North Dakota. The bank charges a $100 initial
fee on cds regardless of the amount.

No operator will see an annual premium increase of more than $5,000 for a surety bond
under the proposed rules. Because we have issued only two subsurface mineral permits in the
last 25 years, the proposed rule change will have a yearly impact of less than $50,000.

NDAC 43-02-02.2 New Rules for In Situ Uranium Leach Mining
The new rules will require groundwater monitoring for one year prior to submittal of a
permit application, a detailed permit application, a $20,000 permit application fee, installation of



monitoring wells in the production horizon as well as aquifers above and below that horizon,
extensive groundwater monitoring during and after the life of the facility, and a facility bond that
would likely be in the tens of millions of dollars.

Most monitoring well installation and groundwater sampling would take place under the
existing rules and therefore do not represent additional costs to the operator. The annual
premiums on a twenty million dollar surety bond would likely be in the hundreds of thousands of
dollars. Therefore, in a given year these proposed rules would have an impact of over $50,000.

2.2.3 Estimated Cost to the Agency

NDAC 43-02-02-11 Subsurface Mineral Program Bond Change :
The proposed change in bonding will add an additional hour of staff time to determme the
proper bond amount during the course of the permit review.

NDAC 43-02-02.2 New Rules for In Situ Uranium Leach Mining

It will take hundreds of hours of staff time for geologists to review an in situ leach
uranium mine permit application. We have estimated 800 hours at $25 per hour to arrive at the
$20,000 isl application fee.

2.2.4 Alternate Methods Explored

NDAC 43-02-02-11 Subsurface Mineral Program Bond Change

We reduced the blanket bond amounts for the shallow well portion of this program four
years ago because we saw that a small project was over-bonded. As a result of that change, a
larger project is now potentially under-bonded. We could find no other way to fix this delimna
than to charge by the drilled-foot and by the drill site.

NDAC 43-02-02.2 New Rules for In Situ Uranium Leach Mining

We considered writing these requirements into NDAC 43-02-02 and demded that it would
be much cleaner for them to stand alone as a separate chapter.
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North Dakota Geological Survey
SMALL ENTITY REGULATORY ANALYSIS
May 2, 2008

. "'f

NDAC 43-02-02-11
NDAC 43-02-02.2

The majority, if not all, subsurface mineral operators in North Dakota are likely to be
defined as large entities. For a small entity to become involved in a subsurface mineral venture,
especially a uranium in situ leach (isl) facility, they would have to have substantial financial
backing. The resulting premium increase on subsurface mineral exploration surety bonds is
small enough that it should not be burdensome to small entities.

Minimize the adverse impact on small entities by establishing less stringent compliance or
reporting requirements.

' The compliance and reporting requirements for these rule changes are needed to prevent
significant environmental problems or to catch and control problems as they arise.

Minimize the adverse impact on small entities by establishing less stringent schedules or
deadlines for compliance or reporting requirements.

Because of the potential for significant environmental problems and the need to identify
problems quickly, it is not possible to establish less stringent schedules or deadlines for small
entities.

Minimize the adverse impact on small entities by consolidating or simplifying compliance
or reporting requirements.

The bond form for the subsurface mineral program is one page and is very straight
forward. Due to the potential for adverse impacts on the environment from a uranium ist facility,
it is not practical to consolidate or simplify our permitting requirements.

Minimize the adverse impact on small entities by establishing performance standards that
replace design or operational standards required in the proposed rules.

We can not lower performance standards due to the significant threat to the environment
posed by an in situ uranium mining facility.

Minimize the adverse impact on small entities by exempting small entities from all or part
of the rule’s requirements.

Exempting a small entity from all or part of these proposed rules could not only have a
negative impact on the environment, it could also lead to increased liability of the small entity for
cleanup costs.

11



North Dakota Geological Survey
SMALL ENTITY ECONOMIC IMPACT STATEMENT
May 2, 2008

NDAC 43-02-02-11
NDAC 43-02-02.2

Small entities that may be subjected to the proposed rules.

Small entities that would.be subjected to the bond changes in 43-02-02-11 would include
small exploration companies or small manufacturing companies that utilize natural resources
such as clay (brick manufacturers) I do not think that a small entity would have the capitol to
operate a moderate- sized isl uranium facility (43-02-02.2).

The administrative or other costs for small entities to comply with the proposed rules.

NDAC 43-02-02-11 .

There would be no administrative costs for the proposed bond changes if a company
posted a cd at the Bank of North Dakota. Increased bond costs for larger projects would result in
$1,000-$3,000 increase in premiums for a surety bond.

NDAC 43-02-02.2
A small entity could not operate a moderate-sized isl uranium facility.

The probable cost and benefit to private persons and consumers who may be affected by
the proposed rules.

NDAC 43-02-02-11

Surety companies will benefit from increased surety bonds for large projects and
operators will benefit from reduced premiums for small projects. Increased annual premiums on
surety bonds for large projects will likely be within the range of $100 to $3,000.

NDAC 43-02-02.2

It will cost operators $20,000 to submit an isl uranium permit application, $19,900 more
than under the existing rules. A facility bond will be in the tens of millions of dollars and will
generate an annual premium for the surety companies in the hundreds of thousands of dollars.
The benefit to the general public is that these rules explicitly offer better protection of the
environment than do the existing rules.

The probable effect of the proposed rule on state revenues.
NDAC 43-02-02-11
There would be no effect on state revenue from the proposed change in bonding.
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NDAC 43-02-02.2

The state would receive a $20,000 fee per permit application and a $1,000 fee to
accompany permit amendments. It is anticipated that no more than two isl facilities would
operate within a period of twenty years. A half dozen to a dozen amendments could be expected
over this same time period. Total revenue to the state over a twenty year period would be
approximately $50,000. :

Whether there are any less intrusive or less costly methods of achieving the proposed rule’s
purpose.

NDAC 43-02-02-11 :

We had tried previously to adjust the bond amounts downward so that small projects were
not over-bonded, but that has resulted in large projects potentially being under-bonded. The
proposed method will give us the most flexibility that we need for a program which encompasses
such a wide array of drilling depths.

NDAC 43-02-02.2

We determined the best means of safeguarding the environment was to use the new isl
uranium rules from South Dakota as a template for isl uranium rules in North Dakota.
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