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Chairman Keiser: Opened the hearing on HB 1361 relating to licensing requirements for
professional employer organizations & declare an emergency.

Bette Grande~Representative District 41. Introduces Al Jeager.

Al Jeager~Secretary of State. This bill was drafted by our office. A couple of years ago this

body passed legislation allowing registration of professional employee organization appeals

. with our office. | estimated three or four companies that would use this. The fact is, today we

have over thirty. The license fee is a thousand dollars, but with over thirty companies, we also
have experienced challenges for reporting requirements and financial information. This is what
prompted this bill. | will have Clara Jenkins and pass out testimony. When this bili came out,
Clara was contacted by a representative of the National Association Professional Employee
Board Organization. They would sent to our office what they thought about the bill. It was
directed to Representative Grande. We have had no communication with them. If they had
concerns, they chose not to bring it to my office and we became aware through a third party.
Clara Jenkins~Director of Secretary of State. See testimony attachment.

Chairman Keiser: Should the performance bond correlate with the disclosure?
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Jenkins: The application doesn’t require any disclosure or what the disclosure is. There has to
. be some reporting feature. Maybe on the renewal process because on the front end that
employer isn't going to know what is his exposure is until he has acquired those files.
Al Jeager-Clara is not a trained auditor reviewer of complex financial statements. The time
she spends reviewing complex things and the back and forth, we certainly earned the money.
This is more than our office can handle.
Chairman Keiser: | want to bring to attention the concern Al Jeager about he did not have an
auditor in his office.
Todd Fuchs~Payroll Express Inc. from Fargo. | initially went to Bette and asked for her help.
We were asked if we wanted to do this audit thing, well, it's good for industry. We initially set
up so there was a review financial which cost me $1500. That was more than | thought it was
going to cost. When it came around the audited financial, finding a auditor, in the middle of
. summer in Fargo, auditors are just buried. Now it's $5500. | now have $7000 into thing. We
do need some protection. We want to put some teeth into the registration.
Representative N Johnson: What would getting a bond cost you?
Fuchs: | haven't looked into it but | hope is less than $5500.
Art Geiger~President and owner of Avitus Group. | am in opposition of HB 1361. See
testimony attachment.
Representative Amerman: What does this bill do?
Geiger: It eliminates minimum requirement & standard for business to operate in the PEO
industry.
Vice Chairman Kasper: If you rewrite something in North Dakota statue and keep your

standards, is there an area that could be compromised.
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Geiger: I'm not sure | can answer that in total. | learned some things here listening from the

. Secretary of State Office. | was surprised by some of the comments. | have not heard these
kinds of concerns and | need to learn some more from some of these issues.
Vice Chairman Kasper. Do the other 35 states you mentioned that adopted you model
standard require audited financial statements and if so are they as costly in each of those
states.
Geiger: You can get a financial statement audited and send it to all 35 states, yes that is a
possibility. | think there should be some solution to how a separate document could be
separated from the full financial audit. Some companies have gotten so large and complex
that they have misrepresented through financial documents the strength of those companies.
This is what we been trying to avoid in our efforts to enact legislation as the act in North
Dakota. Another surprising this | heard in Secretary of State’s testimony was that there are 33

. businesses trying to do business in North Dakota. This would explain the importance why we
need such correct oversight. This industry is growing rapidly, the nature of the way business
are treated in America, there will employers that will seek out the services of the PEO. PEQO’s
will continue to grow, while it's a good thing, we want to make certain that these businesses
don’t take advantages of North Dakota, right now with a limited number of PEQ’s. This issue
will be more complex and require all of us the way we will oversee the management of it. It's
not uncommon for business to seek regulation and our industry has done so because of the
complexity & nature of our business. That is what I'm here for is to promote PEQ’s, while |
understand the concerns, I'm thoroughly opposed to the language of this bill and | hope we

can find a solution.

Representative Thorpe: With all the over striking, do you feel our code is over zealous or are

.there any parts that we are eliminating that we should keep?
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Geiger: No, | don't think it's over zealous and | do have empathy to Todd's comments. | was
. surprised at the amount that he was charged for an audit. The nature of the language, we feel
we could modify or make some adjustments, but now in the nature of HB 1361.
Representative Gruchalla: The point of substituting a bond for the audited financial statement,
that slot is what really bothers you?

Geiger: No, the bond has pluses & minuses. Can it be an adjustment, perhaps in unison with
some of the other standards that we are requiring?

Vice Chairman Kasper: You have seen financial scandals where financial statements were
manipulated by some pretty large accounting firms and in house accountants? If you had a
bond in North Dakota you would not have to be required to be bonded in all the other 35 states
unless they require?

Geiger: My comment was if we went that route in the model bill and required bonding

. everywhere that would be viewed as a negative. So consequently, when the audited from the
individual state by state and we thought a better oversight.
Chairman Keiser: You can have a negative working capital and still have tremendous value.
You can have fixed not liquid assets and have negative working capital. You have no cash
flow.
Geiger: We felt that the working capital would demonstrate that there was a cash flow evident;
they could substantiate any demands that were required from the tax standpoint, the tax
liability as well as the consumer’s liability.
Chairman Keiser: Let me follow up on some earlier discussion, if bonds are utilized in any
form and adjustment of this law, should the bond be related to the risk?

Geiger: | would believe that would be very valid.
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Chairman Keiser: Does retained earnings have any relative value compared to working
. capital?

Geiger: I'm not an accountant, but | would say no.
Chairman Keiser: Is an audit absolutely essential or could a review acceptable?
Geiger: | think if we have certain demands in the review, it could be. That is why | said | would
be open to discussion, we can find solutions.
Anyone here in opposition, neutral?
Jeager: The frustration from our office is that this industry doesn't want to communicate with
us. I'm not saying this is perfect, but we have a concern. When a national association says
they are going to give us information and we get it through somebody else, | don't know if we
are the advisory here? We are just trying to perform our job. If we are getting 33 audit reports
defining what working capital is, there is something wrong with that term. If something can be

. worked out, | don't have a problem with that.
Vice Chairman Kasper: The 33 of the 35 have not complied with the requirement, have they
lost their license?
Jenkins: The law says now that if they don't have a minimum of $100,000 working capital.

Jeager: We do not have expertise in these complex financial statements.

Kapser: What does the law say right now it the company has not given you the audited
financial statement, is their license revoked or carries on the license?

Jenkins: What the law says right now, | need application, financial report and if working capital
is less than $100,000, you submit a bond as well. If you can't submit the bond, your license
doesn’t get issued.

Vice Chairman Kasper: If they have not given you a financial statement, they have not

. complied with the law?
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Jenkins: Correct.

. Vice Chairman Kasper: Then do you revoke their license?

Jenkins: They are done and they start over.

Vice Chairman Kasper: How many are licensed currently?

Jenkins: Thirty three.

Geiger: As the industry grows, there is an organization that is call ESAC, very similar to a
organization like FDIC, a PEO can get ESAC accreditation. ESAC stands for Employer
Services Accrediting Corporation and to be accreted, you have to go through some pretty
rigorous financial review. You could have ESAC accreditation and take the burden of the
Secretary of State office for review. That is one possibility for resolution.

Chairman Keiser: Representative Gruchalla is the carrier; I'm going to appoint a subcommittee
with Representative Gruchalla, Representative Vigesaa, & Gordie Smith. Gordie, we need

. accounting expertise, would you sit in? Al Jeager, could Clara Jenkins or both sit in? Art

Geiger, you can too. We want to get this done in a reasonable time frame and we want to

solve the problem for the Secretary of State and protect the consumers.




2009 HOUSE STANDING COMMITTEE MINUTES

. Bill/Resolution No. 1361

House Industry, Business and Labor Committee
[ ] Check here for Conference Committee
Hearing Date: February 9, 2009

Recorder Job Number: 9003

Committee Clerk Signature <79 (9 4~ ﬁlw
U

Chairman Keiser: Opened the committee work session on 1361.
Representative Gruchalla: On the PEO, | met with Secretary of State Office and according to
the auditor office, their recommendations are is that whole states ask for a bond. Thisis a
professional employment services when you hire outside agencies to take care of your payroll
. deductions and all that type of stuff. The reason that HB 1361 is asking for this certified audit
is that most states ask for a bond. There was an issue in North Carolina where the PEO did
not pay withholding for a company for three years. When the tax went to get collected, they
went after the client not the PEO. By having a bond, you are protected. Job Services, there
are 20 PEQ in North Dakota that are not licensed. So that means we can’t go out of state to
get the money if something would go wrong, only jurisdiction here. So a bond like this would
cover a situation like this. Another reason for having this audit is that if a CPA signs on the
form it gives some credibility to the audit. Those are the main points. So the recommendation
is we put $100,000 bond for the first year and then 5% on the form 941 for subsequent years.
Chairman Keiser. Do you have the amendment for that?
Representative Gruchalla: No, | do not.
Representative N Johnson: That would satisfy the Secretary of State and the Auditor?

Representative Gruchalla: They would both be happy with Auditor and the Secretary of State.
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Chairman Keiser: What about the PEO’s

Representative Gruchalla; | haven't heard.

Vice Chairman Kasper: The one PEO from Montana wanted to keep it the way it is, but he has
a huge PEO that works in multiple states. He can afford the audit. A lot of these other PEQ’s
are smalier is large.

Chairman Keiser: Could you get that amendment?

Chairman Keiser: Closes work session for HB 1361.
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Chairman Keiser: Opened the committee work session on 1361.

Representative Gruchalla: Pass out the amendments from Legislative Council and testimony

for attachments, it's easier to read.

Vice Chairman Kasper: Do we have a penalty if a PEQ is not licensed and not doing the bond
. or 5%?

Chairman Keiser: | think Tyler can look that up.

Vice Chairman Kasper: If we don't have a penalty, maybe should have one to put some teeth

into it.

Chairman Keiser: One of the penalties is they can with draw the license.

Representative Amerman: Is the reason putting in 500,000, from what | understood you can’t

get at them because they are out of state. So, if there is a penalty, can we still get at them?

Representative Gruchalla: That’s possibly true because that is the issue with the bond, you

can't go out of state to do anything.

Chairman Keiser. Read Secretary of State’s law for imposing a penalty. We do have a

penalty section.

Representative Nottestad: Moves to adopt amendments 0101.

Representative N Johnson: Second.
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. Voice roll call was taken with all aye’s and 0 nay's.
Chairman Keiser: What are the wishes of the committee?
Voting roll call was taken on HB 1361 for a Do Pass as Amended with 12 ayes, 0 nay’s, 1

absent and Representative Gruchalla is the carrier.
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1361

Page 1, line 1, after "to" insert "create and enact subsection 11 to section 43-55-01 and two
new sections to chapter 43-55 of the North Dakota Century Code, relating to
professional employer organizations; to"

Page 1, after line 4, insert:

"SECTION 1. Subsection 11 to section 43-55-01 of the North Dakota Century
Code is created and enacted as follows:

11. "Working capital” means current assets less current liabilities as defined by
generally accepted accounting principles.”

Page 2, line 6, overstrike "by jurisdiction of each name under” and insert immediately thereafter
“of furisdictions in"

Page 2, replace lines 17 through 29 with:

"i. A An audited financial statement, verified by a certified public
accountant licensed to practice in the jurisdiction in which the
accountant is located,
days for the fiscal year ended immediately before the date submitted
to the secretary of state, which is prepared in accordance with
generally accepted accountlng prlnmples Ihe—fmawal—eta&emeﬂt

ngamEahen- A professwnal employer organrzatlon that has not had
sufficient operating history to have a financial statement based upon
at least twelve months of operating history shall meet the financial
capacity requirements under this chapter and present a firareiat
statement bond as provided under thie-subdivision-ferthe-entiro

pered-oi-ite-eperation section 43-55-05.

i Acopy of the employer's quarterly federal tax return for the quarter
ending immediately before the date submitted to the secretary of
state. A professional employer organization that has not operated

long_enough to have filed an employer's quarterly federal tax return
shall submit a bond in the amount as provided under section

43-55-05."

Page 3, line 1, remove the overstrike over "a:"
Page 3, remove the overstrike over lines 4 through 15
Page 3, line 16, remove the overstrike over "underthis-ohapters’ and after "ef" insert "and”

Page 3, line 17, remove the overstrike over "{@}-A-berd-with-a-inimurvaiue-of', after "ene”

insert "five percent of the wages, tips. and other compensation reported on the

Page No. 1 98266.0101



employer's quarterly federal tax return for the quarter ending immediately before the

date submitted {o the secretary of state but not to exceed five", and remove the
overstrike over "hundred-theusand-doliarste-be"

Page 3, remove the overstrike over lines 18 through 25

Page 4, line 3, remove the overstrike over "Finanetal-eapabliiity”, replace "Bond" with "and
bond", and after the second boldfaced period insert:

|l1 'II

Page 4, line 4, remove "continuogusly" and remove the overstrike over the overstruck colon

Page 4, line 5, after "+" insert "a.” and remove the overstrike over "A-minimum-werking-eapital

Page 4, remove the overstrike over line 6

Page 4, line 7, remove the overstrike over "anrd-each-anrualrenewak” and after "ef" insert
“ﬂd_“

Page 4, line 8, after "2" insert "b.", remove the overstrike over "A", remove "a", and overstrike
"one" and insert immediately thereafter "five percent of the wages, tips, and other

compensation reported on the employer's quarterly federal tax return for the quarter
ending immediately before the date submitted to the secretary of state but not to exceed

ﬁLe“
Page 4, line 9, after the period insert:

"2. A professional employer organization that does not have a minimum

working capital of one hundred thousand dollars shall submit a bond in the

amount of one hundred thousand dollars or five percent of the wages, tips,

and other compensation reported on the employer's quarterly federal tax

return for the quarter ending immediately before the date submitted to the
secretary of state, whichever is greater but not to exceed five hundred

thousand dollars.

3. A professional employer organization that has not operated long enough to
have completed a full fiscal year or filed an employer's quarterly federal tax

return shall submit a bond in the amount of one hundred thousand dollars.

i'-"
Page 4, line 10, remove "submitted with a license application or a renewal application and be"

Page 4, line 14, remove the overstrike over "A-bend-provided-underthis-cestion-may-retbe

Page 4, remove the overstrike over line 15
Page 4, after line 15, insert:

"5, Notice of cancellation or nonrenewal of the surety bond required by this
section shall be provided to the secretary of state at least forty-five days
before cancellation or nonrenewail.

SECTION 4. Two new sections to chapter 43-55 of the North Dakota Century
Code are created and enacted as follows:

Page No. 2 - 98266.0101
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1. The social security number or federal tax identification number disclosed or

contained in an application filed with the secretary of state under this
chapter is confidential. The secretary of state shall delete or obscure any

social security number or federal tax identification number before a copy of
an application is released to the public.

Confldential records.

2. Al audited financial reports and employers' guarterly federal tax returns are
confidential except to the extent necessary for the proper administration of

this chapter by the secretary of state or the attorney general.

Interagency cooperation. A state agency, in performing duties under other
laws that affect the requlation of professional employer organizations, shall cooperate
with the secretary of state as necessary to administer and enforce this chapter.”

Renumber accordingly

Page No. 3 98266.0101
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REPORT OF STANDING COMMITTEE (410) Module No: HR-27-2518
February 12, 2009 12:18 p.m. Carrier: Gruchalla
Insert LC: 98266.0101 Title: .0200

REPORT OF STANDING COMMITTEE
HB 1361: Industry, Business and Labor Committee (Rep.Keiser, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS (12 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). HB 1361 was placed
on the Sixth order on the calendar.

Page 1, line 1, after "to" insert "create and enact subsection 11 to section 43-55-01 and two
new sections to chapter 43-55 of the North Dakota Century Code, relating to
professionat employer organizations; to"

Page 1, after line 4, insert:

"SECTION 1. Subsection 11 to section 43-55-01 of the North Dakota Century
Code is created and enacted as follows:

11. "Working capital” means current assets less current liabilities as defined
by generally accepted accounting principles.”

Page 2, line 6, overstrike "by jurisdiction of each name under" and insert immediately
thereafter "of jurisdictions in"

Page 2, replace lines 17 through 29 with:
"i. A An_audited financial statement, verified by a certified public

accountant licensed to practice in the jurisdiction in which the
accountant is located, as—efa—date—neot—earier—than—one—hundrod

for the fiscal year ended immediately before the date

submitted to the secretary of state, which is prepared in accordance
W|th generally accepted accountlng pnncnples Fhe—finaneial

A professmnal employer orgamzanon that
has not had sufficient operating history to have a financial statement
based upon at least twelve months of operating history shall meet the
financial capacity requirements under this chapter and present a
finraneial-statement bond as provided under this—subdivision—terthe

entire-period-of-is-operation section 43-55-08.

j- A copy of the employer's quarterly federal tax return for the quarter
ending immediately before the date submitted to the secretary of
state. A professional employer organization that has not operated
long enough to have filed an employer's quarterly federal tax_return
shall submit a bond in the amount_as provided under section
43-55-05."

Page 3, line 1, remove the overstrike over "a-"
Page 3, remove the overstrike over lines 4 through 15

Page 3, line 18, remove the overstrike over "urderthis-ehapter;” and after "ef" insert "and”
Page 3, line 17, remove the overstrike over "{2—-A-bend-with-a-minimum-vatae-of', after "ene”

insert “five percent of the wages, tips, and other compensation reported on the
employer's quarterly federal tax return for the quarter ending immediately before the
date submitied to the secretary of state but not to exceed five", and remove the
overstrike over "hundredtheusand-dellarsto-be”

(2) DESK, (3) COMM Page No. 1 HR-27-2518
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Page 3, remove the overstrike over lines 18 through 25

Page 4, line 3, remove the overstrike over "Firanelal-eapabiity”, replace "Bond" with "and
bond", and after the second boldfaced period insert:

|I1 .l|

Page 4, line 4, remove "continuously” and remove the overstrike over the overstruck colon

Page 4, line 5, after "+" insert "a.” and remove the overstrike over "A-frinirrum-working-capitat

Page 4, remove the overstrike over line 6

Page 4, line 7, remove the overstrike over "ard-each—annual+rerewal” and after "ef" insert
IIM"

Page 4, line 8, after "2&" insert "b.", remove the overstrike over "A", remove "g", and overstrike
"one" and insert immediately thereafter "five percent of the wages, tips, and other
compensation reported on the employer's quarterly federal tax return for the guarter
ending immediately before the date submitied to the secretary of state but not to
exceed five"

Page 4, line 9, after the period insert:

"2. A professional employer organization that does not have a minimum
working capital of one hundred thousand dollars shall submit a bond in the
amount of one hundred thousand dollars or five percent of the wages, tips.
and other compensation reported on the employer's quarterly federal tax
return for the quarter ending immediately before the date submitted to the
secretary of state, whichever is greater but not to exceed five hundred
thousand dollars.

3. A professional employer organization that has not operated long gnough to
have completed a full fiscal year or filed an employer's quarterly federal tax
return shall submit a bond in the amount of one hundred thousand dollars.

4"

Page 4, line 10, remove "submitted with a license application or a renewal application and be"

Page 4, line 14, remove the overstrike over "A-bend-previded-underthis—seetien-may-—ret-be

Page 4, remove the overstrike over line 15
Page 4, after line 15, insert:
"5, Notice of cancellation or nonrenewal of the surety bond required by this

section shall be provided to the secretary of state at least forty-five days
before cancellation or nonrenewal.

SECTION 4. Two new sections to chapter 43-55 of the North Dakota Century
Code are created and enacted as follows:

Confidential records.

{2) DESK, (3) COMM Page No. 2 HR-27-2518
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The social security number or federal tax identification number disclosed
or contained in an application filed with the secretary of state under this
chapter is confidential. The secretary of state shall delete or obscure any
social security number or federal tax identification number before a copy of
an application is released to the public.

All audited financial reports and employers' quarterly federal tax returns
are confidential except to the extent necessary for the proper

administration of this chapter by the secretary of state or the attorney
general.

Interagency cooperation. A state agency, in performing duties under other

laws that affect the regulation of professional employer organizations, shall cooperate

with the secretary of state as necessary to administer and enforce this chapter.”

Renumber accordingly

(2) DESK, {3) COMM

Page No. 3 HR-27-2518
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Chairman Klein: Opened the heagzng on HB 1361, all members present.

Clara Jenkins: Business Systems Director, in place of Secretary of State Al Jaeger testified in
support of HB 1361. (See attachment #1)

Chairman Klein: Instead of asking for a financial statement, we just want a bold. |s that
correct?

Clara Jenkins: That is absolutely right because a financial statement does not ensure
payment of any fees to any state agency nor does it guarantee the payment of any fees that
they are responsible for any of their business clients. The bond would afford some degree of
assurance that those payments will be made. A financial statement is just snapshot at the end
of their fiscal calendar and that would state their financial position, but does not ensure
payments.

Senator Anidrist: Tell us a little more about what a PEO, Professional Employer Organization
is.

Clara Jenkins: A PEO is a professional human resource person. They come into a small

. business and they will assume all of the Human Resource responsibilities for a company, for
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. instance; doing payroll, taking care of State and Federal requirements, Job Service, and WSI
paperwork. They are considered a co-employer with the business owner.
Senator Anidrist: Are they mostly domiciled out of the State?
Clara Jenkins: We have 2 companies domiciled here in ND; the other 31 are from out-of-
state.
Senator Anidrist: Is the bond readily available at a reasonable price?
Clara Jenkins: | believe these bonds will be issued by any insurance agent.
Bette Grande: Representative District 41 testified in support of HB 1361.
Todd Fuchs: Co-owner of Payroll Express testified in support of HB 1361. To complete our
renewal in 2008, it was necessary for us to spend $5500, and we had the auditors in our office
for about a week and a half just to complete the audit that has no value. | have better things to
do with my money.
Chairman Klein: You heard Senator Andrist's question about handling the cash, could you
give us an idea of what it is that you do?
Todd Fuchs: We go around to businesses; in our case we target small business with 5-9
employees, and pool them together under our umbrella so they are co-employed betweens
Joe's Barber Shop and Pay Roll Express, for exampie. Joe sends us the hours for his 5
employees, we tabulate it, create payroll, process it, do all the state and federal withholdings,
and process the health insurance because all the employees are part of Pay Roll Expresses
group insurance plan, dental, vision, and 401K. One of the things these clients like is the idea
that they don't have to educate themselves on that stuff. After everything is done, we give
them one bill with our percentages and markup on it. Included on their bill are all of the
.withholdings, insurances, any deductions, garnishments, and various state and federal

deductions.
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. Senator Potter: If you mess up and the employer gets penalizes for failure to pay taxes or
something, does your contract obligate you to pick up those inherent penalties?
Todd Fuchs: We are obligated to make sure all those things are paid and if we didn't we
would be out of business in no time.
Senator Potter: IS it your understanding that the bond would provide the guarantee of those
payments?
Todd Fuchs: At least for the agencies, yes. For the employees, | am not sure how would
work. The agencies would have some mechanism to get those funds.
Senator Nodland: In essence you compete with small CPA firms.
Todd Fuchs: Yes. We hear that allot. What we do different from the CPA firms is when we
market ourselves to small business, the things that we do that a CPA firm doesn’t is we follow
. up with our co-employer and hold them accountable.
Senator Nodland: To obtain the bond, the company does have to get an audit and financial
statement; but | would imagine it would be based on the amount of liability.
Todd Fuchs: Correct. It takes the responsibility over, is this company good enough for a bond.
That is up to the bonding agency to go over their books to justify whether or not they want to
issue a bond. That will be up to them.
Senator Wanzek: Are the employees your employees or are they Joes Barber Shop’s
employees?
Todd Fuchs: They are Co-employees. They are under our numbers for unemployment and
that stuff. This is why we are able to offer our group health insurance to all of those employees.
Senator Wanzek: So essentially you manage the whole business from a Human Resources

. standpoint.

Todd Fuchs: Correct.
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. Senator Horne: If you went through the bond, how much would that cost you?
Todd Fuchs: We have been told for the $100K costs about $400.
Bill Dwanic: Representing National Association of Professional Employer Organization
testified in support and handed out letter from Adam Peer.
Chairman Klein: Closed the hearing on HB 1361.
Chairman Klein: Opened discussion on HB 1361.
Senator Wanzek: Motion on the amendments proposed by the Secretary of State.
Senator Nodland: Seconded
Chairman Klein: Motion for a Do Pass on the Amendments proposed by the Secretary of
State’s office is approved 6-1.
Senator Wanzek: Motion for a Do Pass as amended.
Senator Nodland: Seconded
Chairman Klein: Motion for a Do Pass as amended of the engrossed HB 13681 is approved 7-

0, Senator Wanzek to carry.
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REPORT OF STANDING COMMITTEE (410) Module No: SR-45-4660
March 12, 2009 9:31 a.m. Carrler: Wanzek
Insert LC: 98266.0201 Title: .0300

REPORT OF STANDING COMMITTEE
HB 1361, as engrossed: Industry, Business and Labor Committee (Sen. Klein,
Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended,
recommends DO PASS (7 YEAS, 0NAYS, 0ABSENT AND NOT VOTING).
Engrossed HB 1361 was placed on the Sixth order on the calendar.

Page 1, line 1, replace "11" with "9" and replace "43-55-01" with "43-55-08"
Page 1, line 7, replace "11" with "9" and replace "43-55-01" with "43-55-08"
Page 1, replace lines 9 and 10 with:

"9. Upon request of the secretary of state or attorney general, a professional
employer organization promptly shall provide an audited financial
statement verified by a certified public_accountant licensed to practice in
the jurisdiction in which the accountant is located.”

Page 2, line 25, remove the overstrike over "A", remove "An_audited”, and overstrike "financial
statement, verified by a certified public accountant”

Page 2, line 26, overstrike "licensed to practice in the jurisdiction in which the accountant is
located,”

Page 2, line 27, remove "for the fiscal year ended”

Page 2, line 28, remove "immediately” and overstrike "before the date submitted to the
secretary of state, which is"

Page 2, line 29, overstrike "prepared in accordance with generally accepted accounting
principles.”

Page 3, line 2, overstrike "A professional employer organization that has not had sufficient”
Page 3, overstrike lines 3 and 4
Page 3, line 5, overstrike "under this chapter and present a”

Page 3, line 7, replace "federal tax return" with "contribution and wage report to job service
North Dakota"

Page 3, line 9, remove "operated long enough to"

Page 3, line 10, remove "have" and replace "federal tax return” with "contribution and wage
report with job service North Dakota”

Page 3, line 12, after "year" insert "and may be renewed within sixty days before the expiration
of the license by submitting to the secretary of state:

a. The information required in subsection 2;

b. The license fee provided in section 43-55-04; and

A bond as provided under section 43-55-05"

[

Page 3, line 13, overstrike "a. Within sixty days before the expiration of a license, the licensee
may apply to"

(2) DESK, (3) COMM Page No. 1 SR-45-4660
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March 12, 2009 9:31 a.m. Carrier: Wanzek
Insert LC: 98266.0201 Title: .0300

Page 3, overstrike lines 14 through 27

Page 3, line 28, overstrike "under this chapter;" and remove "and"

Page 3, line 29, overstrike "(2) A bond with a minimum value of" and remove "five percent of
the wages, tips,"

Page 3, remove lines 30 and 31

Page 4, line 1, remove "to the secretary of state but not to exceed five" and overstrike
"hundred thousand"

Page 4, overstrike lines 2 through 10
Page 4, line 11, overstrike "5."
Page 4, line 14, overstrike "6." and insert immediately thereafter "5."

Page 4, line 18, overstrike "FInancial capability” and replace "and bond" with "Bond"

Page 4, line 19, overstrike the colon

Page 4, line 20, remove "a." and overstrike "A minimum working capital of one hundred
thousand dollars as reflected in”

Page 4, overstrike line 21

Page 4, line 22, overstrike "application and each annual rengwal;" and remove "and"

Page 4, line 23, remove "b.", overstrike "A" and insert immediately thereafter "a", after "of"
insert "the greater amount of", remove the overstrike over "ene” and insert immediately

thereafter "hundred thousand dollars or", after "the" insert "total”, and remove " _tips,
mu

Page 4, line 24, remove "other compensation” and replace "federal tax return” with
"contribution and wage report to job service North Dakota”

Page 4, remove lings 28 through 31
Page 5, remove lines 1 and 2

Page 5, line 3, replace "3." with "2." and remove "operated long enough to have”

Page 5, line 4, remove "completed a full fiscal year or" and replace "federal tax return” with
"contribution and wage report with job service North Dakota"

Page 5, line 6, replace "4." with "3."

Page 5, line 9, overstrike "A bond provided under this"
Page 5, overstrike lines 10 and 11

Page 5, ling 12, replace "5." with "4."

Page 5, line 23, after "and" insert "the" and replace "federal tax returns" with "contribution and
wage report to job service North Dakota”

(2) DESK, (3) COMM Page No. 2 SR-45-4660
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. Renumber accordingly
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Testimony for PEQ Bill:

HB 1361 is being introduced to replace the audited financial statement requirement for a PEQ
license with a mandatory bond for all license applicants and to provide an emergency clause to
simplify the process for all applicants immediately after the approved bill is signed.

Replacing the financial statement with a bond for all licensees is being proposed for the
following reasons:

The audited financial report is public record. Applicants have expressed considerable
concern that competitors can review and obtain copies of their audited financial reports.
For the initial license, the audited financial statement must be verified by a CPA within
180 days prior to the application. In many cases, this has caused applicants to seek a
special audit report from their CPA because their annual audit report they routinely
acquire for business purposes was verified more than 180 days prior to the date of their
decision to seek a license and do business in North Dakota. I've been told that for
some, the special audit report has cost several thousands of dollars and often takes
several months to obtain. Their regular annual audits are routinely scheduled with their
CPAs; these special reports usually take several months to obtain because the CPAs
are otherwise employed. The special audit report usually does not satisfy the company’s
normal audit report requirements and is therefore an extra expense to obtain the license
from North Dakota. We've had two out-of-state applicants withdraw their applications
rather than “jump through the hoops” to do business in North Dakota.

Many of the PEO licensees are subsidiary companies of large consolidated
organizations. Therefore; these applicants have submitted verified consolidated audit
reports that do not define the financial position of the separate subsidiary organization
applying for the license. These audit reports are not acceptabie since these subsidiary
organizations are separate legal entities. These subsidiary organizations have
expressed distress that North Dakota's licensing requirements are unreasonable
because these large consolidated organizations have to seek separated audit reports to
enable their subsidiary organizations to do business in North Dakota. Most of the
applications from these types of applicants have been pended with the Secretary of
State for several months because of the magnitude of the task for the CPAs to dissect
and separately audit the financial details of these complex organizations. One might
conclude that these separated audit returns have been secured with considerable cost.
N.D.C.C., Section 43-55-03, subsection 2i requires that the audited financial report must
include a specific line item defined as working capitai. Of the 33 licenses issued, 33
accountants have advised that “working capital” is not a conventionat line item in an
audited financial report and 31 of the reports submitted were not acceptabie because
they did not include that line item. Since “working capital” is not specifically defined in
Chapter 43-55, one can only wonder about the basis of the number that has been
supplied on the audited financial reports.

Requiring the bond for all applications without the audited financial report will streamline
the licensing process in the Secretary of State's Office. Eliminating the audited financial
statement will save the time spent reviewing audited financial reports that often exceed
50 pages, writing multiple letters and phone calls seeking and explaining the audited
financial statement requirements, and scanning these large documents. Many
applicants have stated that the bond is much cheaper to acquire than the special audited
reports. Of the 33 applications that have been processed, only 2 submitted acceptable
audited financial reports. Those 2 applicants are the only North Dakota companies
licensed as PEOs.



+ N.D.C.C., Section 43-55-05 provides that licensees must have working capital of (\
$100,000 or maintain a bond with the secretary of state to secure payment by the
professional employer organization of any tax, wage, benefit, or other entitlement due to

. or with respect to a covered employee if the professional employer organization does not
make the payment when due. If a PEO that does not have a bond on file fails to make
any of these mentioned payments, chances are good that the company no longer has
the $100,000 working capital declared in the audited financial report. A bond for all
applicants would insure that there would always be a resource to satisty these
obligations up to $100,000. Of the 33 licenses that have been issued, only 3 companies
supplied a bond. Of these 3 bonds, 2 have been replaced with audit reports upon
renewal that demonstrated the minimum of $100,000 working capital. Only 1 bond
remains in force.

We respectfully request your consideration of the amendments to the PEO-related statutes
and that you adopt the emergency clause to expedite future applications and the 5
applications currently pending for issues related to audited financial reports.

N




.ﬁ)/’c_ fﬁmx&mmd—‘ /ﬁémé«w d-:f \zdé JOmm yoEE

-ﬁ?// pmme 15 Aarion Geder Pzrza—S/owma of A&

AL Joes business < Bismiperc 27

W e Conpexmey haueE _ crients Jhiedt mecires
—— WSE N ANNUAC p,&fﬁoC(_ o€

ay™ lnézaé' ?béﬂﬁf C@R, 2 ReASons
/) Z Am A AJ\IG(’J?QF c‘f /’1(/ /AIDL\.S?PV Fee)
\'udz—’;‘\%t;/m)atgzcls AN
Z) T An 280 ATNSCUYE ¢‘{ ConNSJ MR

P/lz:aw«?‘r‘/omf

<

A opposE HEB 1361 lbe eruse | epens Yhe dese Cial

O QI e I\DU&-/&H"SS(‘S A AL /Mciu_s‘.‘&? AMJ e
cneEntes - )

—f@é— ondo RisK Seu She srpire and wE
(oNsomed. I Euq/rqeg B NEEATIVE  KLandT v The

A

CUaRenT AECSaTion Goidan/ne she EO /*&d’lul?‘é)f?,
-~ eE
- maT boegd pld

"B\J.S’N&-_Sj OLSAdeps A NJ SEERATSS S b A P@O AsSsmE
St CHFICS Respos 6/2/-‘:7 AN D Lz,Q/B/‘zm/ RedlTips TO
Fonaneide Ard Taw /MCcQA_\‘TJS"&'?'/’ Eniing TUE
Fruandne RéGupemens §ov vlese busmeses oo
C;NLK{, (7@M~ng%}=g TE ALLOUI NG 4y /-//-,'\J',M\JC/’/']:;AL(
UNSyADLE  So spepat& N @/.D e

/) ¢V ELMaNAGES /H/PZA{&MAF/;‘?/;MJRPABS

2) T eLimisares TRE /NJc-Pt?)dc:}{m"x—' Reéie > 0\4,4

bu,‘é/ﬁ&}itb L EQOESSRY Feons at /TS Foxiand pc&;rfmd




75

3) ST N TIATES A Gletea poltden d.!@ V3
SnpLe "Pg«[')k}&/hl&'g o {Same P?O SenNieeS

T Am NS pWNE of ANy (g oS /NESS N & oL,
[ R dus o 0 WD Yhavr Aluees MR UBGI
Z UN:?&,C-V/:&SA Yo Npvonslez of —le

TR DesY Yy A s36ouyen (NAP?&) has  Coawadsd
é—’*‘ré‘—x{()cidomoq&n!r; );rzﬁ WY NE ¥ =pad oF
Yoy on YAE NECATNE  JSPEAS ot Yhe By

ANy NG oS/ NerPé-’O/ T f» éwppz/ VO hAVE

Yot eppeacihy so distuss W Yhe oo prne
PLyrEs how Yo (MPAME ARy Acgu‘f\/)uré\rf?cffr\fé Iavados
W AT m’hf bz Pc&CE(UE—D/\505 d:.\fgcéé?,

\N\}N?
ML/ c'csmpm(/ hae L 0 LS, NES S [ 3 ¢RS.
WeE WNawe ocussanws /N 22 svaves bdr pREMIG 1<y
(NCORD, T, Wy, o AL, T hae F’w)}d&u!}“']-
SNTERAYLD W (YW AGENCreS v EFMCH ot rhese
p/Z/m,wu] SR es AN H mm\/ & ‘14\2_1 STRU- [ 7 7075,
7O phowmesd b Doy Seadced whigh S pasidc Teo b

- o — : A i Aty SYICTHE N
Loteas par7 et vhE gy PossriiE PACESS

- - )] e Fa

& " ]
s & SR

NND wher Sweses
AT T el AT THE QOR0CNT A EGSLI TS

4 - h 7 : .
SeOYnS 4355 st vhe A D C&n‘ma] Cecde LdS CuKc%ep

ey would be A& $<£'/13.¢CL€. :Qc,«:, %é SDLW*/ ?f«(

AONSCRER. pood)  Yhe jridosip, o HBIB6l wis Vo pess



@

L

GruCha-”Q- - Eas]gy ‘o V'cad. —Fof ‘l'C‘SFlmor\/]

PROPOSED AMENDMENTS TO HOUSE BILL 1361

Add a New subsection 11 to 43-55-01

11. “Working capital” means current assets less current liabilities as defined by generally

accepted accounting principles.

43-55-03, Licensing requirements.

1. Alter-October1-2007-a A person may not provide, advertise, or otherwise hold itself out as

providing professional employer services, uniess the person is licensed under this chapter.
A person engaged in the business of providing professional employer services shall obtain a

license regardless of its use of the term or conducting business as a "professional employer
d P ploy

organization”, "staff leasing company", "registered staff leasing company”, "employee

ton

leasing company", "administrative employer”, or any other name.

2. Each applicant for licensure shall provide the secretary of state with the following

information:

a. The name of the professional employer organization and any name under which the
professional employer organization intends to conduct business in this state.

b. The designation of arganization of the applicant whether domestic or foreign; a
corporation, limited liability company, general partnership, limited partnership, limited
liability partnership, limited liability limited partnership, sole proprietor, or any other person
subject to a governing statute; and the jurisdiction of origin of the organization.

¢. The address of the principal place of business of the professional employer organization
and the address of each office it maintains in this state.

d. The professional employer organization’s taxpayer or employer identification number.

e. The date of the end of the applicant's fiscai year.

f. A list by-jurisdiction ef-each-name-under of [urisdictions in which the professional employer

organization has operated in the preceding five years, including any alternative names,
names of predecessors, and, if known, successor business entities.

1



. g. A statement of ownership, which must include the name and address of any person that
owns or controls twenty-five percent or more of the equity interests of the professional
employer organization.

h. A statement of management, which must include the name and address of any individual
who serves as president, chief executive officer, or otherwise has the authority to act as a
senior executive officer of the professional employer organization.

i. A-An audited financial statement, verified by a certified public accountant licensed to
practice in the jurisdiction in which the accountant is located, as-of-a-date-not-eadierthan

ene-hundred-eighty days for the fiscal year ended immediately before the date submitted

to the secretary of state, which is prepared in accordance with generally accepted

accounting principles.

. professional employer organization that has not had sufficient operating history to have a
financial statement based upon at least twelve months of operating history shall meet the

financial capacity requirements under this chapter and present a financial-statement bond
as provided under this-subdivision-for-the-entire-period-of-its-operatien section 43-55-05.

i._A copy of the federal form 941, Employer's Quarerly Federal Tax Return for the quarter

ending immediately before the date submitted to the secretary of state. A professional

employer organization that has not operated long enough to have filed a federal form

941, Emplover's Quarterly Federal Tax Return, shall submit a bond in the amount as

provided under section 43-55-05.

3. A license issued under this section is valid for one year.
4. a. Within sixty days before the expiration of a license, the licensee may apply to renew the

license by submitting to the secretary of state the information required in subsection 2
{

along with the required license fee.



. b. For the purposes of a renewal application, the audited and verified financial statement
may be based on the twelve months of operating history before the close of the fiscal
year immediately preceding the renewal date of the license. A professional employer
organization that is unable to obtain an audited and verified financial statement before the
expiration of a license may submit with the application for renewal:

(1) A written request for an extension to submit the audited and verified financial
statement by a specific date within six months after the license is renewed and a
verified statement, signed by an individual authorized by the professional employer
organization, affirming that the professional employer organization has continuously
maintained sufficient working capital to meet the financial capacity requirements
under this chapter; or and

(2) A bond with a minimum value of ere five percent of the wages, tips, and other

. compensation reported on the federal form 941, Employer's Quarterly Federal Tax Return

= for the quarter ending immediately before the date submitted to the secretary of state but

not to exceed five hundred thousand dollars to be held by the secretary of state to

secure payment by the professional employer organization of any tax, wage, benefit, or
other entitiement due to or with respect to a covered employee if the professional
employer organization does not make the payment when due.

c. The secretary of state shall suspend the license of a professional employer organization if
the professional employer organization fails to submit the audited and verified financial
statement by the extended date provided under subdivision b.

5. A person applying for licensure or a renewal of licensure shail maintain continuously its
organization's applicable records current and in good standing as otherwise required by law.

6. The secretary of state shall maintain a list of professional employer organizations licensed

under this chapter.
@
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43-55-05. Financial capability and bond. A professional employer crganization shall

maintain either.

1. A minimum working capital of one hundred thousand dollars as reflected in the audited
financial statement submitted to the secretary of state with the license application and each

annual renewal:-exand

2. A bond with a minimum value of ere five percent of the wages, tips, and other compensation

reported on the federal form 941, Employer's Quarterly Federal Tax Return for the quarter

ending immediately before the date submitted to the secretary of state but not to exceed five

hundred thousand dollars 2

of-state.

3. A professional employer organization that does not have a minimum working capital of one

hundred thousand dollars shall submit a bond in the amount of one hundred thousand

dollars or five percent of the wages, tips, and other compensation reported on the federal

form 941, Employer's Quarterly Federal Tax Return for the quarter ending immediately

before the date submitted to the secretary of state_whichever is greater but not to exceed

five hundred thousand doflars.

4. A professional employer organization that has not operated long enough to have completed

a full fiscal vear or filed a federal form 941, Employer's Quarterly Federal Tax Return, shail

submit a bond in the amount of one hundred thousand dollars.

5. The bond must be held by the secretary of state and secure payment by the professional
employer organization of any tax, wage, benefit, or other entitiement due to or with respect
to a covered employee if the professional employer organization does not make the
payment when due. A bond provided under this section may not be included for the purpose
of calculation of the minimum net worth required by this section.

6. Notice of cancellation or nonrenewal of the surety bond required by this section shall be

provided to the secretary of state at least forty-five days before cancellation or nonrenewal.

4



New Section:
Confidential records.

1. The social security number or federal tax identification number disclosed or contained in an

application filed with the secretary of state under this chapter is confidential. The secretary

of state shall delete or obscure any social security number or federal tax identification

number before a copy of an application is released to the public,

All audited financial reports and federal forms 941, Employer's Quarterly Federal Tax

i~

Return. shall be confidential except to the extent necessary for the proper administration of

this act by the secretary of state or the attorney general.

New Section:

Interagency cooperation. A state agency, in performing duties under other laws that

affect the regulation of professional employer organizations shall cooperate with the Secretary

of State as necessary to administer and enforce this chapter.

Emergency Clause
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PHONE ({701} 328-2900
FAX {701) 328-2092

ALVIN A. JAEGER
SECRETARY OF STATE

- PAGE www.nd.gov/508 E-MAIL sos@nd.gov

SECRETARY OF STATE

STATE OF NORTH DAKOTA
600 EAST BOULEVARD AVENUE DEPT 108
BISMARCK ND 58505-0500

March 10, 2009

TO: Senator Klein, Chairman,
and Members of the Senate Industry, Business and Labor Committee

FR: Al Jaeger, Secretary of State (presented by Clara Jenkins)

RE: HB 1361 — Professional Employer Organizations (PEQ)

Chapter 43-55 of the North Dakota Century Code was adopted by the 2007 Legislative
Assembly. Since the law became effective on October 1, 2007, 33 PEO’s have registered with
the Secretary of State's office. At the time the legislation was adopted in 2007, it was estimated
that only a handful of organizations would be registered.

However, regardless of the number of PEQ’s registered, the Secretary of State’'s office has
- encountered several challenges administrating the provisions of this chapter and that is the
. reason for this bill. Because those challenges were still being identified and discussed since the

bill was passed by the House, the Secretary of State is requesting your consideration in
adopting the amendments attached to this testimony.

When the amendments are adopted, the bill will remove the requirement that a PEO must
submit, along with their registration application or renewal application, an audited financial
statement. Instead, a PEO will be required to provide a bond in the amount of either $100,000
or equal to 5% of the salary paid in North Dakota in the quarter immediately prior to a renewal
application, whichever is greater.

The amendments will expedite the processing of applications and renewals and, the Secretary
of State believes, will provide better protection for the PEO clients and the state. The feason for
the emergency clause is to be able to immediately use the new procedures for all renewals and
new applications (five are currently pending).

The audited financial statement is being eliminated for the following reasons:

» To have an applicant submit an audited financial statement has proven to have little
value in terms of the information it provides for either the protection of the state or a PEO
client. It is a snapshot of one day and is no indication of the continuing financial stability
of the licensee.

e As it testified in 2007, the Secretary of State’s office has no staff with the accqunting
credentials to analyze the complex audiled financial statements, which have been
. submitted. This has made it very challenging to process the applications in a timely
manner and to verify if the applicant has "working capital” of $100,000, as is required by

N.D.C.C. § 43-55-03(2)(i}. Some of the audit reports are in excess of 50 pages.



Reviewing this volume of pages is compounded by the revelation that the term “working
capital” is not conventional terminology used in accounting circles and there is no
definition for it in state law. For example, of the 33 applications received, only two
submitted financial statements specifically providing the information (working capital) in
the initial application and they were two North Dakota based PEO’s. Therefore, it raises
a question about the accuracy of the information related 1o working capital when the

information is ultimately provided.

» Asitis, if asked, the Secretary of State's office cannot make any representation of the
financial soivency of an applicant nor should it. Despite this, the fact the PEQ is licensed
can convey an inaccurate impression to a PEO client that the company is financially
stable because they may believe the PEO would not have been otherwise licensed by
the Secretary of State.

e Under current law, an audited financial statement must be verified by a CPA within 180
days prior to an application being submitted by a PEO to the Secretary of State. In
many cases, this timeline has caused applicants to seek a special updated audited
financial repon, which has been very costly, because their normal annual audit report
period occurred prior to the 180 days. Because of the process and cost, it aiso has been
a deterrent for a few applicants.

« Several of the PEQ applicants have been subsidiary companies of large consolidated
organizations. Therefore, these applicants have submitted verified consolidated audit
reports related to the umbrella organization, which do not define the financial position of
the separate subsidiary organization applying for the license. Since the subsidiary
company is a separate legal entity, a consclidated audit report is not acceptable. It must
be specific to the entity applying for the license. ! ' '

+ The audited financial statement is a public record and applicants have been anxious
about this information being available to their competitors.

« The application process, with the accompanying audited financial report, has resuited in-
many hours of staff time, along with many telephone calls, letters, etc. to process and
review an application related to information having limited value. h

For all of the above reasons, the Secretary of State respectfully requests your consid?ration of
the bill and adopting the attached amendments. Not only will it expedite the application
process, it will provide better protection for the PEO client and the state. In addition, based on
the above reasons, we also believe the process will be better for the PEQO's.

Finally, the Secretary of State has considered the suggestion offered by thel National
Association of Professional Employer Organizations that the state consider utilizing the services
of an independent assurance organization to determine the fitness of an applicant to obtain a
license. However, the cost to become accredited by such an organization appears {o be quite
high and it could be exclusionary thereby preventing smalier by eliminating PEO's from being
- licensed that could otherwise do so by obtaining a bond as proposed in this bill and as provided
under current law. ‘



AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1361

Page 1, line 1, replace “11" with “9" and replace section “43-55-01" with “43-55-08"

Page 1, line 7, replace “11" with “0" and replace section “43-55-01" with “43-55-08"

Page 1, replace lines 9 and 10 with:

9. Upon request of the secretary of state or attorney general, a professional

employer organization must promptly provide an audited financial statement

verified by a certified public accountant licensed to practice in the

jurisdiction in which the accountant is located.

Page 2, line 25, remove “An audited”, and overstrike “financial statement, verified by a
certified public accountant”

Page 2, line 26, overstrike “licensed to practice in the jurisdiction in which the
accountant is located, "

Page 2, line 27, remove “for the fiscal year ended”

Page 2, line 28, remove “immediately” and overstrike “before the date submitted to the
secretary of state, which is”

Page 2, line 29, overstrike “prepared in accordance with generally accepted accounting
principles.”

Page 3, line 2, overstrike “A professional employer organization that has not had
sufficient “

Page 3, overstrike lines 3 and 4

Page 3, line 5, overstrike “under this chapter and present”



Page 3, line 7, replace “federal tax return” with “contribution and wage report to Job

Service North Dakota”

Page 3, line 9, remove “operated long enough to”

Page 3, line 10, remove “have”; and replace “federal tax return” with “contribution and

wage report to Job Service North Dakota”

Page 3, line 12, after “year”, insert “and may be renewed within sixty days before the

expiration of a license by submitting to the secretary of state:

a. The information required in subsection 2:

b. The required license fee provided in section 43-55-04: and

¢. The bond as provided under section 43-55-05"

Page 3, line 13, overstrike “a. Within sixty days before the expiration of a license, the
licensee may apply to”

Page 3, overstrike lines 14 thru 27

Page 3, line 28, overstrike “under this chapter;” and remove “and”

Page 3, line 29, overstrike “(2) A bond with a minimum value of’ and remove “five

percent of the wages, tips,”

Page 3, remove lines 30 and 31

Page 4, line 1, remove “to the secretary of state but not to exceed five” and overstrike

“hundred thousand”
Page 4, overstrike lines 2 thru line 10
Page 4, overstrike “5."

Page 4, overstrike “6.” and immediately thereafter, insert “5.”



Page 4, line 18, overstrike “Financial capability and bond” and insert immediately
thereafter “Bond”

[l

Page 4, line 19, insert “a” after "maintain”

Page 4, line 20, remove “a.” and overstrike “A minimum working capital of one hundred
thousand dollars as reflected in

Page 4, overstrike line 21

Page 4, line 22, overstrike “application and each annual renewal:" and remove “and”

Page 4, line 23, remove “b.”, overstrike “A"

Page 4, line 23, after “ene”, insert “the greater amount of one hundred thousand dollars

or’

Page 4, line 23, before “wages”, insert “total”, and remove “ tips, and”

Page 4, line 24, remove “other compensation” and replace “federal tax return” with

‘contribution and wage report to Job Service North Dakota”

Page 4, remove lines 28 thru 31
Page 5, remove lines 1 and 2

Page 5, line 3, replace “3.” with “2" and remove “operated long enough to have”

Page 5, line 4, remove “completed a full fiscal year or”, and replace “federal tax return”

with “contribution and wage report to Job Service North Dakota”,

Page 5, line 6, replace “4." with “3."
Page 5, line 9, overstrike “A bond provided under this"
Page 5, overstrike lines 10 and 11

Page 5, line 12, replace “5." with “4."



Page 5, line 23, insert “the” after “and”; replace “federal tax returns” with "contribution

. and wage report to Job Service North Dakota”

Renumber accordingly.



TESTIMONY ON HB 1361
Industry, Business and Labor Committee
Senator Jerry Klein, Chairman
Tuesday, March 10, 2009

Good Morning Mr. Chairman and members of the Committee, my name is
Todd Fuchs from West Fargo. | am co-owner of Payroll Express, Inc., a

West Fargo based, locally owned PEOQ.

First of all, | would like to commend the Secretary of State for all of the
work that they have done with the registration of PEQ’s in North Dakota.
Two years ago, the registration process was dumped on them against their

wishes and they have been very accommodating to work with.

As a small PEO, we find the current requirement for an “audited financial
statement” a financial burden. To complete our renewal in 2008, it was
necessary to spend 35,500 to complete the audit and receive a document
that has virtually no value — except that we sent it to the Secretary of State

and received our license. In doing that, our financial statement is now

public record — anyone can request a copy of that document.

| agree with the Secretary of State, the audited financial statement does not
prove or guarantee that the PEOQ is financially sound, and does not provide
the state with any protection against unpaid employment taxes by large
out- of—state PEOs. Many of the out-of-state PEOs licensed in North Dakota
did meet the minimum working capital requirement and needed to purchase

the bond anyway. Audited financials are an expense that a small PEO
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cannot afford, especially if they may be required to purchase the bond in
addition to the expense of the audited financial statements.

That being said, | understand the position of NAPEO. Most of the large,
multi-state PEOs already have audited financial statements, so there is no
cost burden to them. It is much easier for them to provide a copy of their
audit and could be difficult for them to purchase a bond in each state where

they have employees, if that were mandatory in other states as well.

| would ask this committee that you consider the Secretary of State's
comments removing the requirement for audited financial statements.

If this committee decides that “audited financial statements” are necessary,
| would encourage you to give the small PEOs the option of the audit “OR”
purchasing a bond.

Thank you for your consideration.

Todd Fuchs, V.P.
Payroll Express, Inc.
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March 10, 2009
Hand Delivered
IMonorable Jerry Klein, Chair
Senate Comunittee on Industry, Business, and Labor,
State of North Dakota

ikleinf@nd.gov

In re: House Bill 1361 (Engrossed), Professional Employer Organizations and
Proposed Amendments

Dear Chair Klein,

On behalf of the National Association of Professional Bmployer Organizations (NAPEO), [ wanted o offer our
comments on House Bill 1361 (FIB 1361) {(Hngrossed) and the amendment expected 1o be offered by the Office of the
Secretary of State.

While NAPEO supports many of the aspects of HB 1361 (Engrossed) and proposed amendments, including,
interagency cooperation, updating terms and definitions, and clarifying that wages used in calculations for regulatory
requirements are based solely on North Dakota wages, NAPEQ remains very concerped about

o Eliminating annual audited financial starements;
o  [Fliminating minimum financial requirements; and

»  Requining every professional employer organization (PEO) 1o posta potentially large and costly hond.

We helieve that clarifying existing requirements that include audited financial statement and a minimum amount of
working capiral better serve the public 2nd do ot place an undue hurden on PLEOs. Clarifying existing language would
also address the administrative issues raised by the Secretary of State. These changes amount to the deregularion of the
PECY industey and age in direct contravention to the regulatory frameworks being crafted in many other states across the
country.

Thank you for considering our comments on this legislaion. NAPEC stands ready o conrinue work with the
commirtee and stakeholders on further addressing the concesns raised regarding the current requitements. 16 you have

Sincerely,

A

Adam Pecr, Assistant Dirvector

Srare Government Atfairs
Nacional Associition of Professional Zmployer Organizations

el Members, Semate Commirtee on Indusiey, Business, and Labor
llonomble Betre B, Grande, 417 House District
Lomosable AL Jacger, Sceretary of St



