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Minutes:

Chairman DeKrey: We will open the hearing on HB 1390.

Rep. Wes Belter: Sponsor, support (attachments). | have a personal experience that has
really made me aware of the impact that non-economic damages can have on an individual. |
believe we should remove the cap completely. That will enable the parties to reach a
settlement award by negotiation or by the court without bumping up against the cap. Think
about the victim, they need our protection.

Rep. Delmore: Are other states looking at this same statute, especially in the surrounding
states.

Rep. Wes Belter: | don't know, but Minnesota doesn’t have caps at all.

Rep. Zaiser: Having gone through your experience, do you think you are more aware now
because of your personal experience.

Rep. Wes Belter: It did make me more aware. In 1995 medical health care costs were out of
control and we put in this cap at that time.

Chairman DeKrey: Thank you. Further testimony in support.



Page 2

House Judiciary Committee
Bill/Resolution No. HB 1390
Hearing Date: 2/11/09

. Sen. Tony Grindberg: Sponsor, support. There are three reasons to bring suit against
someone: 1) anger; 2) money; or 3) to make a difference. This cap restricts a lot of people
that don’t have a voice.

Chairman DeKrey: Thank you. Further testimony in support.

Rep. Wes Belter: This bill is not about me. My case was settled, but it is about just
compensation to those who will be injured in the future.

Chairman DeKrey: Thank you. Further testimony in support.

Rod Pagel, Attorney: Support (2 attachments).

Rep. Delmore: Your statistics are very interesting. Can you give us any possible reasons
why those differences exist because of the cap.

Rod Pagel: | think that the caps do encourage litigation. | tell my potential clients to think long

. and hard about going forward in a medical malpractice suit because of the time and money
involved. You can'’t find a ND doctor to usually testify against another ND doctor. You have to
bring in outside experts to testify.

Rep. Delmore: What is the cost of an expert witness from another state in an average
malpractice case.

Rod Pagel: It can cost between $2500-5000 to retain the doctor and for the whole case about
$20,000-25,000, especially if they have to testify at trial.

Rep. Delmore: Do you have any statistics on whether since 1995 the number of lawsuits has
gone up in the state or down.

Rod Pagel: | don’'t have any information of that nature. Frankly, it would surprise me if it had

gone up.
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. Rep. Klemin: The issue we're talking about is a cap on non-economic damages. There isn't
a cap on economic damages. Please explain the difference between economic and non-
economic damages.

Rod Pagel: In any negligent case, there are economic damages, which are a loss of income,
medical bills, hire a home care worker, etc. Non-economic damages are the pain, suffering,
emotional trauma, loss of quality of life, etc. things of that nature. Those are hard to prove.
Rep. Klemin: In regard to the cost of the expert medical witness, unless you settle the case, if
you go to trial and prevail, aren't those recoverable costs, part of the judgment.

Rod Pagel: Yes, if my plaintiff goes to trial and prevails, | can petition the court to recover
costs, and that medical witness would be included in those costs. But on the other hand, if we
goto triai and don't prevail, the defense gets their costs recouped against the plaintiff and they

. have to pay.

Rep. Griffin: Is there an incentive for an attorney to bring a frivolous malpractice suit.

Rod Pagel: From my standpoint, no. | have a iot of expenses for time and costs that won't be
recovered if it were a frivolous case. | have to have a doctor from somewhere in the nation to
have looked over my plaintiff's case and come to testify at trial. These are all expenses that
are paid by me because these cases are usually on a contingency basis. A jury would
certainly be able to see through a frivolous case if we were to bring such a case.

Rep. Griffin: How many successful trials that have awarded for plaintiffs in medical
malpractice cases in ND; have there been very many at all.

Rod Pagel: | don't know. There have been some successful plaintiffs’ cases. Statistics will
tell you that nationwide, roughly 90% of medical malpractice cases are defense cases. So

. that's 1 out of 10 are plaintiff's cases. From my standpoint , | want to make sure | have the

best case | can before | go to trial. If not, that client is exposed to costs from the other side.
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. Rep. Dahl: Has there been a case that has even come close to the current cap in non-
economic damages.

Rod Pagel: | believe that a vast majority do not reach the cap. But on those worst cases, it
might have come close.

Rep. Dahl: [s the cap really an issue then, if in most cases, they are not bumping up against
that ceiling, is there an issue then if most juries aren't probably going up against that amount.
Rod Pagel: |don’t think many are up against that cap, the problem is that in those cases
where it is an issue, they can’t go any higher than the cap. | think it really affects the
outcomes in those cases.

Rep. Zaiser: | know that doctors stick together, does the cap have a bearing on that, for the
attorneys to take the case or not.

. Rod Pagel: No, from my personal experience, | don’t think the cap has a bearing on whether
you take the case or not. | know how difficult it is to get one doctor to testify against another
doctor, and | let my clients know that before we even begin a case. It is hard to prove legal
malpractice as well as medical malpractice.

Rep. Zaiser: In what way would the cap prevent you from resolving the case.

Rod Pagel: The affect of the cap is that | can't get the true value of that non-economic claim.
If you have someone who has died, do | think the value of that person’s life or trauma caused
to someone, such as cerebral palsy, is worth in excess of $500,000, yes in a lot of situations |
do. But ! cannot get that in a settlement because the other side knows that is the highest and
they don't ever go that high in the settlement.

Rep. Zaiser: To me a value of a life is way beyond $500,000. The limit of $500,000 would

. certainly make it hard to reach a fair settlement.
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. Rod Pagel: Yes and no. When | am negotiating a settlement, the other side goes as low as
they can and of course, knows what the limit is, and | can't get anywhere close to that. Since
there isn't a bottom cap on the non-economic damages, they go as low as possible.

Rep. Wolf: Do you know when it comes to medical malpractice, in other areas of litigation,
such as a car accident, do you know their caps on economic or non-economic damages in any
other part of our century code regarding lawsuits.

Rod Pagel: No, there are no caps on negligence cases in car insurance.

Rep. Klemin: This particular cap applies to more than just to physicians, correct. It applies to
other kinds of health care providers.

Rod Pagel: This applies to all health care providers, such as doctors, nurses, healthcare
facilities.

. Rep. Klemin: How about dentists.

Rod Pagel: Yes.

Rep. Klemin: Optometrists.

Rod Pagel: Yes.

Rep. Klemin: Hospitals.

Rod Pagel: Yes. Any type of health care provider is covered.

Rep. Koppelman: Can you give me an idea of what percentage of a claim in malpractice suits
is typically hard financial loss, factual loss vs. non-economic damages.

Rod Pagel: That’s a difficult question to answer. If you have a child who will need lifelong
medical care, then my typical suggestion would be that the economic side of that is probably a

little easier to prove. Alternatively, in the situation where someone has passed away as a
. result of medical negligence case, then it is pretty flimsy as to the economic damages because

you don’'t know what they would have been had they lived.
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. Rep. Koppelman: So this statute applies also to wrongful death claims or strictly medical
malpractice.
Rod Pagel: Yes it applies to wrongful death if death is due to medical malpractice.
Rep. Koppelman: So if a 25 year old father of three children, who is a professional and has a
reasonably good earning capacity and large economic dependency, and you can demonstrate
that he died because of medical malpractice, | would think that you would be looking at the $
he would have earned.
Rod Pagel: Yes, you could use his earning capacity as economic damages.
Rep. Koppelman: And there isn't a limit on that.
Rod Pagel: No, there is not. Again you take that person and make him 18 or 21 and just
starting his life, in college, has no demonstrated earning potential, but with a mother and three
. siblings, or a recently retired individual, what is the value of their economic losses.
Rep. Koppelman: So you're saying that the economic damages cannot be calculated for that
type of person.
Rod Pagel: Yes. It is difficult to quantify such losses.
Rep. Koppelman: | remember a fairly high profile case of a doctor in Mississippi who came to
ND because of their high malpractice rates there in MS, the higher propensity for higher award
lawsuits in the non-economic area, which might have resulted in their high malpractice rates.
I've heard of cases like that. Are there any places where attorneys are capped for the fees
that they are entitled to.
Rod Pagel: The effect of the insurance situation, | think you will find in the data | supplied,
shows that insurance premiums aren’t based so much on caps for the legal fees, it's more so
.oecause of the cycle of the insurance industry. |s there a cap on attorney's fees in a

contingency basis, no. In ND is there a cap, no. From a federal standpoint, there are some
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. caps in place. In federal cases, it is 25% of the total award, but no in state cases. | tell my
prospective clients that | will do it on an hourly basis or on a contingency. | don’t care which.
That is a choice they make, no matter what. | have yet to have anyone choose an hourly
basis. The problem with the hourly basis, is that | am going to get paid no matter what the
result. On the contingency basis, | am only getting paid if | win the case.

Rep. Koppelman: How many states have caps.

Rod Pagel: | don’t know the number of states. | believe there are more states that have
caps of some nature, than the states that do not. | believe there are about 20 states that do
not have caps.

Rep. Kretschmar: Has there been a court case where the cap was found to be
unconstitutional and the court has ruled on that in ND or somewhere else in the country.

. Rod Pagel: In ND | am not aware. | believe that the cap, in some other states, has been
found to be unconstitutional. { can’t stand here and tell you what exactly happened in those
cases.

Rep. Kretschmar: Are you aware of any state that has taken the caps off that had them.

Rod Pagel: Frankly I'm not aware of what the states are doing. There was a push to put caps
on, and | think that push has calmed down. Do | know of any states where they have removed
caps, | don't know.

Rep. Zaiser: You mentioned that there are indices that are used for the cost of living. Does
the cost of living have anything to do with the caps.

Rod Pagel: The caps range from $125,000 and up. | don't know what the highest amount is.
Chairman DeKrey: Thank you. Further testimony in support.

. Mathew Schwarz, private citizen: Support (attachments).

Rep. Wolf: What is a hospitalist.
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. Mathew Schwarz: A hospitalist is someone who is hired by the hospital. | am not against the
hospitalist program but we had requested that only her physician attend to her.
Ch. DeKrey: Thank you. Further testimony in support.
John Risch, Legislative Director of the United Transportation Union in ND: Support (2
attachments). We ask that you remove the caps, there are no runaway juries in this state.
David Peterson, former lawyer: Support, | have 20 years experience as a plaintiff's attorney
in medical malpractice cases, and have also defended cases as an Assistant US Attorney.
Doctors in ND wouldn’t even review the case. | had to go out of state for the plaintiff cases
which was very expensive. The ND doctors were always ready to lend a helping hand for the
defendants’ cases. In my 40 years of experience, | have tried over 200 cases to juries.
Approximately 85 of those cases were civil cases and 115 were criminal cases, including

. murder, drug cases, etc. and we allowed the juries to make decisions in those cases. Why
would we not allow our jury to make decisions in these types of cases. | believe we can leave
these decisions for the juries to decide what an appropriate level of compensation is. For
someone who has lost his wife or someone been rendered a paraplegic as a result of the
negligence of some doctor. If you drive down the street, and you have an accident and cause
the types of injuries, you are going to be responsible for all of the economic and non-economic
damages. If you're the administrator of the local hospital and you are, unfortunately involved in
a medical malpractice incident where you have a very large salary and you're unable to work
for the rest of your life, you are going to recover if there is viable medical malpractice action for
a considerable amount of money. But suppose you are a minimum wage employee at
McDonalds and you're 25 years old and you're rendered a para- or quadriplegic because of a

. medical error, and your economic loss is not going to be very high; but what it is worth to

spend the rest of your life in a wheelchair with someone feeding you. (related a couple of
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examples of what could happen). Our ND juries are very practical people. Over 200 times |
have taken a case to the jury, civil and criminal and | can’t think of more than three or four
where | disagreed with the verdict they came back with. | may not have liked the verdict that
they came back with, but | did not disagree with their ultimate decision-making. You have all of
these practical people in ND, they go to a jury room, give them all the facts, and let them make
the decision. Justice can’t be done in medical malpractice cases with this cap. It simply
should be removed and left to the jury to do justice.

Chairman DeKrey: Thank you. Further testimony in support. Testimony in opposition.
Bruce Levi, Executive Director, North Dakota Medical Association: Opposed (2
attachments). A new environment is emerging in terms of how we address medical errors,
known as the Patient Safety Act, and we are seeing stabilization in the field. Thirty (30) other
. states have caps on non-economic damages.

Rep. Delmore: How many cases with non-economic damages are filed for suit in ND.

Bruce Levi: | have data available which is about 5 years old over a 10 year period, and also
have some numbers on claims and settlements that have been reported directly to the
Insurance Department, but | don't think they break out the amounts.

Rep. Delmore: How many of those cases were won and what the damage award was. | think
we have heard some pretty clear instances where the damage may not be met by $500,000.
Would you concur that there may be cases where that is going come into play.

Bruce Levi: | don’t know. | think there are others that will have that information.

Rep. Zaiser: Do you know how many lawsuits were brought forward that were frivolous.
Bruce Levi: | don’t know because there is a screening process in place in ND, where there

. has to be a medical expert before they can go forward.
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. Rep. Zaiser: Saying that there is a broken legal system a little ironic, considering the state of
the medical system.

Bruce Levi: | would agree. In the medical world we are calling for reform in the health care
system.

Rep. Zaiser: Wouldn't you say that the biggest problem is access and affordability in the

medical field.

Bruce Levi: Yes, | agree. |think this issue relates directly to the issue in terms of the need
for a stable medical liability environment.

Rep. Zaiser: | know that medical doctors take the Hippocratic cath. If someone is limited to a
$500,000 malpractice claim if they were injured in a major way, | don’t think that person’s
whole, so I'm wondering if that is a violation of the Hippocratic oath.

. Bruce Levi: | don't believe itis. I think initially the comment to be made is that the patient is
entitled to unlimited economic damages and the only limited damages are the non-economic
damages. There is a crisis going on around the country in regard to access to care. No one
wants to see incompetency in the medical community.

Rep. Griffin: There are punitive damages caps in other areas. Do you know what areas
those are in.

Bruce Levi: | think we have a cap on punitive damages generally in civil actions.

Rep. Griffin: What are those caps?

Bruce Levi: | think it is $250,000.

Rep. Griffin: You're saying that your position against it is because of the possible increase in
malpractice insurance premiums.

. Bruce Levi: ! think it goes beyond that. It is the environment in which health professionals

practice in ND. [f the environment is unstable, it makes it impossible or very difficult for people
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. to practice here. [f it impacts our ability to retain physicians or recruiting someone to come to
ND. | think that's the problem without flexibility. This has shown to have worked, to be
working right now. It has worked across the country. We would like to see an alternative to
the legal system, we would like to see more work on Patient Safety and improve the care and
quality of care. But right now, looking at removing the cap could be devastating to our liability
insurance rates in ND. We don’t really know what the consequences will be.

Rep. Griffin: We went from a situation where we had no cap, to a situation where we have a
cap. So instead of looking around the country, let's look in ND. Is there evidence that putting
this cap in place in ND that medical malpractice premiums actually went down. Did it work.
Bruce Levi: | have the numbers here, the premium rates in 1985 for ND, from one carrier. |
have the numbers from 1997-2003 for internal med, general surgery and OB/Gyn. | see

. different levels that started out at 0%, 5%, etc.

Rep. Griffin: Can you provide the premium rates before and after the cap on the insurance
premiums.

Bruce Levi: | should be able to find the figures.

Rep. Griffin: You said that ND currently has some of the lowest medical malpractice
insurance rates in the country. Didn’t we also have one of the lowest before the caps went into
place.

Bruce Levi: | would have to find that out. | don't know. | am assuming that they were low.
Rep. Wolf: Has our Supreme Court ever been challenged on the constitutionality of the caps.
Bruce Levi: The current cap has not been challenged.

Rep. Wolf: Do you know what any of the capped damages awarded have been in our state,

. are they any astronomical awards in ND.
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. Bruce Levi: | do have data from the Insurance Department. | can look at the settlement
numbers that are on here, they range from some large ones of $1.2 million, etc. to much lower
settlements.

Rep. Wolf: Do you know if doctors pay their own liability insurance.

Bruce Levi: About 75% of our physicians are employed by hospitals and come under their
health systems. Some of the other 25% are either self-funded or they're in a group setting
where it can be negotiated with their salary.

Rep. Koppelman: You said that there is a $250,000 cap on punitive damages, $500,000 on
non-economic damages and no cap on economic damages (what you can prove you are
damaged).

Bruce Levi: Yes.

. Rep. Koppelman: It appears that there are 10 states that have no caps, and 40 states do
have some cap system in place. How do we stack up against the states with caps, arewe in a
good range.

Bruce Levi: That's correct — we're okay. The courts have overturned caps in 11 states.

Rep. Koppelman: We seem to be on the high side of the caps, this is workabile in ND.

Bruce Levi: | would agree that our cap has shown, at least from our standpaint, to be a
workable cap in ND. Itis not the lowest, noris it the highest cap in the country. We ask that it
be left alone.

Rep. Klemin: | was just going to mention that you were asked to provide some information on
pre-1995 and post-1995 rates, | think you have to make sure that those are in constant dollars
so that the dollar amounts aren't affected by such things as inflation, etc.

. Rep. Zaiser: You talked about the egregious settlements, or high settlements. What types of

cases were they, did they involve death?
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. Bruce Levi: There is an explanation of a major claim.

Rep. Zaiser: You said that doctors were moving out of MS because of the liability situation.
Isn't MS one of the least progressive states in the Union.

Bruce Levi: Actually MS adopted the ND model of caps and addressed a ot of serious issues
that were facing their state in terms of the medical climate.

Rep. Zaiser: How do you put a limitation on $3 for pain and suffering for patients.

Bruce Levi: There are always different sides to the issue. It is an imperfect situation. The
system creates delays. If we go back to no caps, we will go back to defensive medicine,
instead of offensive. If doctors are afraid of being sued, they will perform unnecessary tests to

make sure that there isn’t a cause of action. This will create more costs for the patient. This

defensive medicine involves a loss of time for the doctors and patients. We will lose good
. doctors, health professionals because of the issue with medical liability, with not only doctors,
but nurses, efc.
Chairman DeKrey: Thank you. Further testimony in opposition.
Tracy Kolh, Attorney: Opposed. | have represented hospitals, doctors, etc. since 1995. In
1995, this statute was part of a comprehensive health care reform act. This is only a small part
of the whole reform act. In cases that I've handled, we've never even come close to the cap of
$500,000. | believe that the cap is a tool that helps to settle the case instead of having to go to
trial. Non-economic damages are unquantifiable. There is no way to quantify those losses.
There is always going to be an arbitrary number for pain and suffering, emotional distress,
inconvenience. Those are unquantifiable, as opposed to economic damages, which are more
clearly defined and quantifiable. There is no limit on those damages. You have to prove those
. losses. There are also fewer insurance carriers in ND that are even licensed to sell the

malpractice insurance. A lot of our hospitals are self-insured. They don’t even carry the
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. liability insurance through an insurance agency. They usually carry an amount of $1 million in
their self-insured account. There is no shortage of expert witnesses, you just may have to go
out of state. The cap has not been challenged in ND because it is working. There are other
caps in place in ND such as for punitive damages, etc.

Rep. Delmore: | would rather not have the lawyer have to find a doctor via the internet. |
don't think they were saying that they couldn’t find a doctor; just that it would be handier for
somebody in ND to testify for them. Wouldn't you agree that would add credence in a jury trial
if the expert was from ND.
Tracy Kolb: 1don’t really think so. There are expert witness services all over this country
that offer that offer that service. | think the standard of care is pretty standard across the
country. Is it nicer to find a doctor in ND, yes. If you can't find a doctor to back up your claim,
you probably don’t have a claim to begin with.
Rep. Deimore: What is the number of cases that have been settled and for what amounts.
You've been very clear that they’re not even close to the $500,000.
Tracy Kolb: Injury trials.
Rep. Delmore: So it makes me wonder why we're so afraid of not having the cap. You've
made the comment that the court has tried to put a value on these things. | understand that,
but at the same time, aren’t we doing that when we put a cap on it.
Tracy Kolb: | don’t understand what the rationale for that is. The verdicts for non-economic
damages aren’t standard, it is hard to say what each part of the country will do in the same
situation. That is the rationale for capping. You just can’t explain why some juries reach the
decisions that they do.

.Rep. Delmore: | understand the difference between the two kinds of damages. But we are

saying, that anyone, regardless of the circumstances, the most you will ever receive is
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. $500,000 and it really doesn’'t matter what those losses may be for any individual. There isn't
any question that is what they get.
Tracy Kolb: | can envision scenarios where they are not limited to $500,000. If you sue more
than one defendant, are you limited to $500,000 total or $500,000 from each defendant. We
can argue about it, it has not been tested in our courts. We've had it involved in several cases.
Rep. Delmore: If the current statute says it doesn’t matter how many people there are in the
other side, you get one settlement, right. If | am reading the code correctly, | can sue five
doctors for the baby that died, but | am going to get cne settlement if I'm locking at this
particular non-economic damage.
Tracy Kolb: That pre-supposes that you settled with all five defendants. Were you to settle
with one and go to trial against four, you are not going to be limited to the $500,000 cap.

. That's my point | guess.
Rep. Griffin: Is it possible for a plaintiff to recover up to $500,000 for non-economic and
$250,000 in punitive plus economic damages.
Tracy Kolb: s it possible for that to happen in a jury trial. Yes, itis. You can't start off with a
suit asking for punitive damages. You have to move to amend the complaint and establish
that. Once you get permission to amend the complaint, and you establish your case, on the
jury verdict form there is a question that says if you find the defendant guilty, how much
should you get for that. They are asked that for all questions, non-economic, economic, and
punitive.
Rep. Griffin: Under the statute, punitive damages aren’t counted as non-economic damages.
Tracy Kolb: No, I've never heard that, punitive damages are not compensatory damages.

. Punitive damages are intended to punish the defendant for actions that transpired.
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Rep. Griffin: You said we’re not reaching past these caps in jury trials, and it's been
insinuated that this might not have much of an impact on medical malpractice insurance
premiums with the cap, what the purpose of that would be.

Tracy Kolh: Well, from my perspective the rationale that was presented in 1995, was that it
was a practical to facilitate settlements. If we are able to settle versus going to trial would save
time and money. Most states have them and that's not going to change.

Rep. Koppelman: There has been a lot of talk about medical care reform and talk about
universal health care/social medicine. Some seem pretty excited about it. If that were to
happen, and we remove this cap, since we don’t have sovereign immunity in ND any more,
would we be saying that there is an unlimited damage recovery from the state as the provider
in these kinds of cases.

Tracy Kolb: | don’t know.

Rep. Zaiser: What is “effective” resolution of a case, for whom? For the defendant or the
plaintiff. Clearly, in terms of predictability, if we have $500,000 as a cap, that's going to lower
the bar and make the range of settlement much tighter and therefore, the settlement will be
much lower than what might be given had the range been higher to start with. That's why you
can't ever reach the $500,000 level.

Tracy Koib: You asked who it is effective for. It is an effective tool for both plaintiffs and
defendants. Most medical cases aren’t won, they are settled. They try to go to mediation first,
instead of trial, and if they go to trial, most plaintiffs lose their case.

Rep. Zaiser: | know that plaintiff's often lose, because it is a difficult process. It is hard to find

a doctor in ND to testify against another ND doctor.
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. Tracy Kolb: 1don’t know about that. | have been able to find experts for the defendant's
case. | have heard that plaintiff's attorney have had a hard time trying to find an expert from
inside ND.

Rep. Kretschmar: When the malpractice case goes to the jury, does the judge instruct the
jury as to what non-economic damages are, and instruct them that they can't award more than
$500,000.

Tracy Kolb: No, they can't. The statute specifically said that the jury cannot be told that
there’s a cap. So what would happen is that the jury would be instructed as to the kinds of
damages that are being sought, which most likely would include non-economic; then on the
verdict form they would be asked to award non-economic damages and the amount. They
would fill in the blank and if that amount is more than $500,000 they would just be awarded the

. $500,000.

Rep. Zaiser: Is that public knowledge.

Tracy Kolb: |don't know.

Rep. Zaiser: |s information available to the public, that the award was more than what the
statute would allow and that it was reduced by statute to the $500,000.

Tracy Kolb: |don't know. It probably would be reported to the National Practicing Database,
the Supreme Court tracks cases.

Chairman DeKrey: Thank you. Further testimony in opposition.

Beverly Adams, Executive Director of the Health Policy Consortium: Opposed
(attachment).

Rep. Delmore: On page 3, the last full paragraph, you have some statistics used there that

. refer to data in ND with the caps. Can you please explain what you mean and what the

variables are.
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. Beverly Adams: My information, regarding that paragraph, came from an article that was
published by the Federal Agency for Healthcare Research and Quality. They have a
reputation for being very reliable and they have economists who analyzed a lot of information
because they just wanted to know what was going on, and they looked at 10 variables. This
was done in 2006, and before that there was only one study done by Kessler and McClellan,
and they did a study on two components of health care issues. They came up with the figures
used in my testimony.

Rep. Griffin: In the state of ND, we didn't have caps and now we do. How are the
malpractice premiums different. We should be able to see how they did or did not change.
Beverly Adams: | don’t know. There isn't a direct correlation because there are a number of
variables that need to be looked at when looking at caps and automatic lowering of premiums.

. If the caps are removed, the extra costs of medicine will have to be paid by someone. They
will be passed on from the healthcare facilities, because they can’t continue to absorb these
increases.

Rep. Griffin: We've been told that in settlements where the jury hasn’t been told that there
was a cap still came under the $500,000 cap in non-economic damages, if that were raised to
31 million dollars in extreme cases — wouldn't that give a little more leniency for the case that
really should be awarded the additional amount. How would that affect the premiums.
Beverly Adams: | don't know exactly how that would impact. But if you're going to increase
the cap, in example 3, it shows how hard it is to get Ob/Gyn doctors and general surgeons.
We don’t know how that would affect insurance premiums. This would mean that the hospital

or facility that self-insures would have to have increased reserves on hand. How that would

.affect their financials, | don't know.
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. Rep. Griffin: You talked about rural doctors being affected more by the increased cap why
would that be.
Beverly Adams: In the study on example 3, even though there are two differences of opinion
about whether no caps on non-economic damages actually increases malpractice premiums
or not. Some found that it was actually cheaper on malpractice premiums in states without
caps. | find that hard to believe. Ali the information | looked at, said it increased the premiums
in states without caps. What the level of impact was, | don't know. Regardless of whether the
premiums were increased or not, physicians perceived that states without caps were higher in
premiums and was more of a problem; they would choose not to practice in states that had no
caps or higher caps. The other thing that they would do, is simply not practice in areas that
have high malpractice premiums like the general surgery or Ob/Gyn. We seen facilities in MN

. that can’t get insurance and they had to self-insure for certain kinds of practice. Those
facilities were scrambling trying to get malpractice coverage or they would have had to shut
down the trauma center part of the hospital.
Rep. Klemin: The discussion in 1995 and the caps in the whole area of tort reform in general
was that there were two aspects of it. One was the affordability of the insurance that relates to
premium and the other was the one you just mentioned, the availability; because at that time,
as | understood it, availability was a big issue and maybe it still is.
Beverly Adams: Absolutely. Accessibility and affordability are the two primary areas that are
impacted when there are high caps or no caps at all on non-economic damages. As indicated
in the report, there are going to be states that are put into the situation where malpractice
premiums are so much higher, or that they just can't get coverage for certain specialties. In

. ND, we have to pay physicians in a lot of sub-specialty areas a lot more money than they

would make in NY or FL, or CA, just to get them to practice in ND. This is not a destination
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. hot-spot. We don’t want to waste medical resources. We don't tell Medicare and Medicaid
what the charges are, they tell us what we will get reimbursed for the services we provide. So
whenever we recruit new physicians, those are costs that are not reimbursed to us. Thatis a
cost of doing business. We're competing on a national level for doctors to come here, and
caps or no caps is driving up costs up and we need to figure out, financially how we are going
to cover those expenses. If you do this, and take the cap off or increase the cap that is going
to add just one more burden on the providing healthcare facility and will affect the accessibility
and affordability. Recently NDMA took a general survey of individuals and asked them about
the quality of healthcare and the affordability of their premiums. Everybody thought that ND’s
premiums were the highest in the nation, and that we paid higher healthcare premiums than
anywhere else. It's exactly the opposite, people don't realize what the cost of heaithcare

. premiums are in other states. The last thing we want to see is an increased cost of healthcare
and try to add the additional burden on the healthcare facilities and physicians.

Rep. Zaiser: If there are too many variables to speculate how much the premiums would rise
or fall, how can you say that the costs will go up if the cap is changed. Do you know what the
differences are between the rates pre-1995 and post-1995.

Beverly Adams: There isn't any empirical data for ND but believe that the figures that were
extrapolated would be correct.

Rep. Zaiser: You said that the prices would go up in ND; | heard earlier from both sides that
there wouldn't be that many claims and most of them don’t get to the threshold, that they
didn't get that high. Given the number of doctors and claims that we've had, that can’t be a lot
of money even if the doctors paid out for every claim. Has anybody done that kind of

. extrapolation.

Beverly Adams: | don’t know.
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Rep. Zaiser: It just doesn’t seem like it would be a very large impact.

Beverly Adams: | think it would.

Rep. Delmore: What is the average cost of malpractice premium now.

Beverly Adams: | don’'t know; it does depend on the practice of the physician.

Chairman DeKrey: Thank you. Further testimony in opposition.

Arnold Thomas, President, ND Healthcare Association: Opposed (attachment).

Rep. Delmore: Who usually pays for the malpractice insurance, do the physicians pay or the
hospital pay.

Arnold Thomas: It depends on the relationship between the physician and hospital. It's an
integrated system. For example, at MedCenter One, the institution would be responsible as
part of the employment agreement with the physician to pay all or some percentage of the
insurance for that particular physician. It's become a very important to recruitment and
retention tools for physicians, simply because of the additional cost to the physician. When the
physician is employed with the hospital, that just becomes part of the compensation that the
doctor gets.

Rep. Delmore: Do you have any numbers of what malpractice insurance premiums cost.
Arnold Thomas: | will try to get back to you later. What is the context of what you are
asking for.

Chairman DeKrey: A context | would understand is my cousin and ! are the same age. When
she finished medical school and started her practice in Kansas City, MO in 1989 or 1990, her
salary was $150,000 to start, and $75,000 of that was for malpractice insurance because she

was an Ob/Gyn and the other $75,000 was salary.
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. Rep. Zaiser: You mentioned that one of your goals was to not have excessive claims. You
also said that there haven't been that many claims that were over the $500,000. What is an
excessive claim for loss of spouse or child.

Arnold Thomas: [n terms of what we’re talking about here with the cap in place since 1995,
before that time it was too expensive to get malpractice insurance in the state, we couldn't find
anyone to write the policies in ND. There is no compensation available to make the loss of a
loved one seem okay. | believe that over time it has come to the heart of the matter, in which
healthcare does business, that there are caps put into place to make sure that people, when
brought to the table to discuss how to resolve this matter, they can bring about a resolution to
that bad outcome.

Rep. Zaiser: | too would not want to speculate on the price of a life. What level is reasonable,

. what is excessive. The people this morning didn't feel that they were compensated
adequately, and the principal reason was that they didn't feel it was a just compensation for the
loss of their loved one. | know you can’t put a value on that.

Arnold Thomas: | really don't have a number. All | can tell you that at the time, there was a
lack of availability of malpractice insurance for medical malpractice coverage. This whole idea
of constraining awards was part of the discussion that brought us to where we are in ND.
There was discussion of $250,000; ND decided to go with $500,000. Some may say it was an
arbitrary number, some may say that it showed that we understood exactly what you are
talking about, the difficulty of putting a quantitative figure on the loss of life. We wanted to
bring the parties to the table to settle the matter, instead of going to trial. There was never
any undercurrent that said that even if you successfully resolve the financial consequences
. associated with a negative medical outcome, that that made you whole. Those kinds of

consequences, unfortunately, | don't believe makes one whole.
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. Rep. Klemin: What about hospitals and the responsibility for the conduct of the hospital itself
or the nurses, people other than doctors. It seems like we're only talking about doctors here,
but what do your members do about medical malpractice insurance coverage for persons other
than the doctors that work for you.

Arnold Thomas: We’'re responsible in most cases if there has been a negative outcome
associated with the hospital, we're also a party to the suit. The court will go through and
determines who is excluded from the suit, such as the employees who may have assisted.
Rep. Klemin: What is the status of insurance for the hospitals, we've heard that they self-
insure somewhat.

Arnold Thomas: Back when this whole difficulty of medical malpractice, it was a challenge in
ND and other things happened. We were instrumental in creating a captive, for our own

. facilities. A number of facilities took advantage of that. These are cooperatives that self-insure
and manage claims. In that undertaking there was a significant amount of emphasis promoting
best practices and claims management and how that should be accomplished. Over time, this
captive was no longer necessary because the market place offers affordability in the
premiums. The captive is still there. Currently most of the providers are self-insured or are
using a commercial company simply because the market is suggesting that it is an affordable
premium for the type of coverage that we need in ND. ND ranks very highly on quality
measures, this helps with recruitment and retention. H is also a testimony to the seriousness
with which we review the level of medicine that is being practiced in ND. ND ranks highly for
care, with one of the most aggressive in the nation with respect to the Board of Medical
Examiners and Board of Nursing. We are very committed in terms of what we do and do it

.well, and make it the best that we can. There is a bill on the Senate side that is coming where

the hospitals also be ailowed to go public, with a whole variety of performance measures and
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. how we prepare them, not only among ourselves, but equally so with hospitals in MN, relative
to many aspects such as infections, etc. We want to afford all communities with accessibility
and affordability of insurance. We are afraid if we remove the caps, that the doctors will revert
back to their old ways of asking for tests that aren’t needed, just to make sure that they have
exhausted every avenue so as not to get sued for a negative outcome. These tests would be
unnecessary, and the costs will increase and ultimately you and | will be paying for it; simply
because the facility and the doctors do not get what they charge for the services, so they
charge the services to someone else, and you and | will pay these unnecessary expenses.
Rep. Koppelman: Do we have a problem in ND where egregious substantiated claims are not
covered because we have had a cap.

Arnold Thomas: There have been some cases where they were at the cap, but they aren’t

. numerous. But those individuals, who perhaps were subject to the cap, the cap is a burden.
For the remainder of the cases that were solved below the cap, | would say the cap has
fulfilled its purpose, which is to bring the parties together to settle the issues.

Rep. Koppelman: Do you know how many cases were like that.

Arnold Thomas: | believe that Mr. Levi will get that to you.

Rep. Koppelman: The legislation that we passed in 1995, that was unanimously passed in
the House at least, was a pretty comprehensive tort reform bill with regard to medical
malpractice for the reasons that have been discussed in the hearing. Did it work for ND, are
you concerned about the issues you raised about access and affordability, are we better off
now than we were before, and if we removed the cap, would it get us back to pre-1996.
Arnold Thomas: My comment is that the policy position that was adopted by the Legislature

.was relevant then and it's still relevant now.
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. Rep. Griffin: We heard testimony today that most of the jury settlements, where they don't
know what the cap is, have come in under the cap. If that's the case, if we moved it to $1
million dollars, and in a rare circumstance we had a case fall between the new levels of the
$500,000-%$1 million, do you think that would really increase medical malpractice premiums.
Arnold Thomas: [ think it will increase the amount of settiement talks. | could ask what would
happen if we decreased the amount to $250,000 and what would happen. How big of a
conversational framework do you want to have with discussion on this particular aspect of
malpractice premiums.

Rep. Griffin: The juries have no clue what the amount of the cap is, but a related question
would be that it's been 13 years since we put the cap in place. Should the cap be adjusted for
inflation.

. Arnold Thomas: | don't have a position on that, | believe that if the cap needs to be raised,
that question should be brought to you, and then you should decide. If you think it needs to be
adjusted for whatever reason they bring that in to the committee for discussion, | think that
should be adequate way to handle that.

Rep. Delmore: Do you know how many claims were settled out of court.

Arnold Thomas: | will report back with that information.

Chairman DeKrey: Thank you. Further testimony in opposition.

Bev Adams: The medical malpractice premiums range from as low as $10,000 to $120,000,
and it varies by region, the history of claims, and the area of practice that the physician is in.
Rep. Delmore: Do you know how many doctors pay the insurance themselves or that the
hospital pays it, is that something that is negotiated when they are hired.

. Bev Adams: At MeritCare, there are 450 employees covered by the hospital and another 50-

75 physicians that have hospital privileges at MeritCare that have their own malpractice
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insurance and some physicians who are employed also may have privileges at another
hospital, which they would cover themselves.

Rep. Wolf: What are the salaries for the doctors, the range.

Bev Adams: They range from $120,000-500,000 depending on area of practice.

Rep. Zaiser: Do you know how many claims that were covered, and what the average claim
costs?

Bev Adams: | don't know.

Chairman DeKrey: Thank you. Further testimony in opposition.

Jeb Oehlke, ND Chamber of Commerce: Opposed (attachment).

Rep. Delmore: Among the business people in the State, who decides whether to back a bill or
not.

. Jeb Oehlke: There is a legislative committee, which has members that create a policy
statement.

Rep. Delmore: Like a platform.

Jeb Oehlke: Yes.

Rep. Wolf: Which specific platform is it.

Jeb Ochlke: The Health Care or Insurance section.

Rep. Griffin: It's been said that we have some of the lowest premiums in the country for
medical malpractice, because of the caps. Is there data that shows pre-1995 when we had no
caps and post-1995 since there have been caps in place.

Jeb Oehlke: | believe that Ms. Adams addressed that matter.

Rep. Griffin: | am looking for ND statistics, no has really addressed that matter.

Jeb Oehlke: | don’'t have that information with me but would be happy to find it.

Chairman DeKrey: Thank you. Further testimony in opposition. Testimony neutral.
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Larry Maslowski, ND Insurance Department: | am here only for information, neutral. We
will try to put together a report with as much information as we have in regard to claims and
seftlements. Mr. Levi asked us to prepare a report for him and will try to get that to you as
soon as possible. There are a number of areas that we don’t keep track of and so no data will
be available.

Rep. Klemin: When you say settlements, are you including in that the cases that weren't
settled out of court, but went to trial and had a verdict.

Larry Maslowski: | believe that should be in there.

Rep. Klemin: So it's just not settlements, also includes other resolutions.

Rep. Delmore: |s there a reason why this is not broken down into categories, what part was
punitive, non-economic, economic, etc.

. Larry Maslowski: | don't know.

Rep. Delmore: Do you have the pre-1995 number of cases that had been settled or what the
outcomes was. | don't care about other states. | think we need to look at what happened
here.

Larry Maslowski: | don’t know if we do or not. | don'’t believe we have any accurate
information that old, but | will ook into it.

Rep. Klemin: | wouid suggest that maybe that requirement started in 1995.

Rep. Delmore: Somebody must know what happened, obviously lawsuits were happening
pre-1995, which led to why the bill was needed. There had to be some statistics somewhere
that showed that there was a need to put that cap on in the first place.

Rep. Klemin: Perhaps we could have the LC library pull the legislative history of the 1995

. statute.
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Rep. Zaiser: Could the Insurance Dept. begin to do that breakdown of settlements now going
forward.

Larry Maslowski: You're asking for the economic, non-economic, punitive damage amounts.
Rep. Zaiser: And all the cases that had gone over the non-economic cap and what happened
in the judgment. Could that be included.

Larry Maslowski: | would say no, because that's court information. The people that are
reporting it to us, are the insurance companies.

Chairman DeKrey: Thank you. We will close the hearing.
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Chairman DeKrey: We will take more information on HB 1390 and act on the bill.
Rep. Koppelman: | move a Do N§t Pass.
Rep. Boehning: Second. "

, .Rep. Griffin: | have an amendmenf that | would like to offer.
Rep. Koppelman: | just feel that in listening to the testimony and visiting with several people
after our hearing, 1 guess my thinking is that the cap has really served us well in North Dakota.
As | look at other states, in the printout we received, showing where we are as a state. | was
surprised that we're not in the law echelon as some testimony led us to believe, and that there
are a lot of very populous states that have lower caps than ours. | think we all certainly are
concerned about those cases where people feel they are being wronged, but it keeps coming
back to the issue that for damages that are proven and can be demonstrated, there is no cap.
It's just these non-economic damages that we're dealing with that are capped. So | really think
that keeping the cap in place would serve us best. When we pass legislation, | think we have

to look at, whether this is for one person or for the good of the whole state. You shouldn't pass

‘egislation just for one person.
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Rep. Delmore: If | had received some documentation from ND that told me what the situation
was, and | was informed, maybe | could agree with you Rep. Koppeiman but | don’t have a lot
of ND data. It was asked for and we hadn’t received anything yet. We don't have runaway
juries in ND.

Rep. Zaiser: | have some information here that | recently obtained that shows Minnesota,
where they have no caps, the insurance is no higher, and in fact it's lower, than in ND. I'm not
advocating no caps; but | am advocating a higher cap than we now have, because the last
time we changed the cap was in 1980...

Rep. Klemin: 1995.

Rep. Zaiser: Well, there’s been a lot of inflation since then. We heard from cases that in my
opinion, should have been higher. | am opposed to this motion. | would urge that this
committee get more information. People haven't abused this.

Chairman DeKrey: Mr. Levi has information that the committee asked him for. He will go
through his information.

Rep. Koppelman: Should | withdraw my motion.

Chairman DeKrey: it is up to you two.

Rep. Delmore: This is an important bill for discussion.

Rep. Koppelman: We are discussing it now, so | don't think we are losing that; but | don't
intend to limit anyone’s opportunity for debate or to offer other suggestions; so | withdraw my
Do Not Pass.

Rep. Boehning: | withdraw my second.

Chairman DeKrey: We do not have a motion on the floor. The Chair recognizes Mr. Levi.

‘ruce Levi, Executive Director, ND Medical Association: (supplemental testimony and

attachments). | believe some additional documentation came from the Insurance Department
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. as well. | talked with Larry Maslowski and he was going to get the information together. This
is the chart | referred to in my testimony previously. This describes in numbered chronologica!
the claims that were settled. We don't know precisely what the cases were because they are
just referred to as settlements. The chart will give you a flavor for the kinds of cases since
1984 that have come through the process. From our perspective, you can see the three cases
for 2008 and then 2007 under the closed case category. On the second page of my prepared
testimony, | took a calculator over the weekend and just tried to break them out by year and
have for each year the total number of setlements, total dollar amounts of those settiements
and added them up and divided that total amount by the number of cases. to come up with an
average settlement number. We don't have information breaking down the economic and non-
economic, punitive damages in ND jury awards. | don't think there are any other sources

. identified than what we have here. | also had some information that | shared with the
congressional delegation regarding the early 2000's nationally, particularly in medical liability
reform, as well as what is happening across the country. | have from the National Practitioner
Databank, claims filed for ND and in the realm about caps in 1995, that looks at 1991-2001 of
data that looks very similar to the insurance data in terms of the numbers claimed and the
average payment. At the bottom of the third page of my prepared remarks shows the ND
premiums that | got from one company, Midwest Medical Insurance Company showing the
premium changes in Internal and General Surgery and Ob/Gyn from 1983 to 2008. | don't
have the specifics for those groups but you can see the changes for the decade of the 80's
before the cap was put in place, as well as the amounts since that time. The range of change
was dramatic and you can see that rate of change throughout the information there and going

.)ver to page 4. | did provide information in 2003 when it was issued at the federal level, there

were reports that came out with US Dept. of Health & Human Services that talked about the
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. premiums rates in ND among other states. The numbers that they used in those to track the
numbers that we have as well. | think the premium dollars they sent us are accurate.
Chairman DeKrey: Three or four pages in where you talk about Rep. Pomeroy who
supported the bill with $250,000 on non-economic damages, where did that bill end up.
Bruce Levi: At the federal level, liability reform on the House passed several times, it never
passed the Senate.

Rep. Wolf: In your testimony you talked about this cap having an impact on the amount of

liability fees. I'm looking at MN, ND and SD and ND and SD both have a high $500,000 cap

on non-economic damages and look at MN without caps. And it is significantly less in

premiums on a no cap state than the states with caps. What does that mean.

Bruce Levi: | think the explanation there, particularly in the context of a single liability carrier,
.is that they work regionally. MMIC is a physician-run organization run by the MN Medical

Association that formed MMIC back in the '80s when we were going through a tough time to

find insurance carriers. | assume that because they were a regionally based insurance

company, and worked on a regional basis, that the stability that was achieved in the region, it

seems to have created that result. | don’t know the answer to that question.

Rep. Delmore: Thanks for going to this work but I'm not sure that we are getting the full

picture here, with no records being kept that break down each settlement into the categories.

Chairman DeKrey: Thank you.

Mark Harmon, ND Insurance Department: (attachment from Larry Maslowski). Explained

the attachments.

Rep. Delmore: Can you talk about the number of claims and if they were with and without

ayment.

Mark Harmon: Are you asking what type of claim that was.
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. Rep. Delmore: For 2007 there are no claims payment on 28 cases. What specifically are
these numbers for, is it for the whole year.
Mark Harmon: Yes, 28 is the total dollars paid.
Rep. Kretschmar: When you say settlement amount, it's information you received from the
insurance companies.
Mark Harmon: Yes.
Rep. Kretschmar: That's the amount the insurance company gave out to satisfy those claims.
Mark Harmon: Yes.
Rep. Kretschmar: But it doesn’t sound like that was all of the money.
Mark Harmon: Right, that was what the insurance company reported. | don't see any claims
where a physician self-insured on here.

.Rep. Kretschmar: That's not required under our law, is it.

Mark Harmon: It is, all medical agencies have to report as well.
Rep. Boehning: | move a Do Not Pass.
Rep. Koppelman: Second.
Chairman DeKrey: Roll call vote.
Rep. Koppeiman: | don't mean to step on anyone’s toes. If this motion fails, we can certainly
look at the amendment and pass it if we want. After hearing the testimony, and looking at the
numbers, it appears that ND is right up near the top in terms of the cap set at $500,000 for
non-economic damages. The larger states in the nation don’t even have that high of a cap in
most cases. The states around us don't even come close. | was led to believe that ND was on

the low end of the cap, but we are actually on the high end.

ep. Zaiser: | would like to hand out information from the Trial Lawyers Association.
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’ Rep. Delmore: We wanted to offer a compromise with the amendment to raise the limit a
little. As far as California and its low cap, ND has very little in common with CA. | think we
only heard from one very moving person who was from here. There are some people who
have been entitled to non-economic damages and with the cap, you know you are never going
to come to that number even if it is deserved. | was hoping that there could be talking points
for the citizens of ND when dealing with non-economic damages. We've done this with a lot of
other issues. | was hoping that we could make that offer today and people give it an up or
down.

Rep. Kiemin: Are there other states that have a $1 million dollar cap.

Rep. Koppelman: | believe there are 9 or 10 states that have no cap. As far as the states, in

the other 40 that have caps, | think there are 1 or 2 that are in that range, but we are pretty
. close to the top of the heap of capped states in terms of the amount we capped them at,

Rep. Klemin: Where did that come from.

Rep. Koppelman: This was MCSL which was passed out during the original hearing.

Rep. Delmore: Would you iike someone to not even get the medical.

Rep. Koppelman: | wouldn’t favor a cap on economic damages at all, because | think if you

are entitled to something, and you can demonstrate it, then that's what the courts are for. |

think the problem with the runaway litigation and malpractice issues in the country, have

stemmed from these kinds of issues like non-economic damages. The other thing that F've

been told, that got my attention, is that in the state that had really dealt with and struggled with

it, if you look at Mississippi on this chart, they now have the same cap that we do. Their

malpractice insurance is still through the roof; it's come down and getting better and been court

‘eform, and the legislature and governor have worked very hard on it and it ‘s going in the right

direction in terms of fairness. There are areas in the Mississippi delta where they have
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physicians that were drive out because of the high malpractice premiums. Now there’s no
medical care. |look at that, and ask if that is what we want. It only takes a case or two like
this to really get the bandwagon going in the wrong direction, that's why we need the cap to
remain in place.

Rep. Klemin: | just wanted to comment, | looked up the CPI adjustment to see what it would
be on $500,000 in 1995. In 2008, that's $696,932.00. So it's about a 40% increase, say
$700,000 to round it off. One million dollars would be 100% increase. So if you wanted to stay
even with inflation you would be looking at $700,000.

Rep. Zaiser: My concern is that there isn't a record of claims not being reported at ali, there
are efforts made to cover up.

Rep. Dahl: I'm going to vote against this bill because from the testimony we heard, the
judgments when folks are going to trial aren't even approaching the half million dollars. | think
that the cap that we have in place right now is working and there hasn't been any
demonstration that there needs to be an upward adjustment because we're not even hitting
against it yet. | thought that there was one gal that come in and made a very good point, that a
cap right now pushes parties to a settlement. To raise that cap, that same incentiQe might not
be there.

Rep. Griffin: Looking at what these other states do, is not really an argument, it's more of an
observation. That's not saying that if we move it up that's going to create some sort of
problem. We got a lot of testimony and asked them to show us the numbers of what's
happening with m medical malpractice in ND. Insurance rates are after we put the caps in
place. We've already tested it, we never did have those numbers. While we do have unlimited
economic damages there are instances where with a handicapped spouse that wasn'’t working,

doesn't earn a check, they could be paralyzed and they can be looking at recovery and they
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are looking at 2/3 or 60% at most of $500,000. ! think you could have a situation where people
are unfairly treated. The last thing | would mention is if we did move this cap to $1 million
dollars, how much affect would it have. Currently, we have the $500,000 as Rep. Dahl pointed
out, juries aren’'t awarding it either. So if we exposed an insurance company or offered
another $500,000 in payout, when we're not even giving that anyway and in the rare case that
it's necessary, | can’t imagine we would go that high.

Rep. Zaiser: I'm sure you heard the same that | did, that we're not bumping against those
caps. | also understand that it's almost impossible to bump up against those caps when you
get in negotiation. The highest we could possibly start is that number. Who is going to give
you that number when you enter settlement. That's the highest it could go. I think that's more
of a reason why we haven't bumped up against it and think we need to go higher.

Rep. Klemin: To me if you change the cap to $1 million dollars, it would have an effect, and
that effect would be that a lot more cases would go to trial.

Rep. Delmore: We didn't have a chance to look at those figures, we didn’t have a chance to
talk about them. As you looked at these settlements it might have made a difference.

Rep. Koppelman: | think if we're going to start entertaining amendments, one that | thought of
that | didn't bring was if the objective here is to really get more money for victims. We heard
testimony that in some cases, at certain levels, attorneys’ contingency percentages are cut, at
25%, that would be, if we kept our cap at the same place at $500,000, and capped attorney
contingency fees at 25%, that theoretically would get more money to a victim. That would be
another approach. | think what we have is working.

Chairman DeKrey: The clerk will call the roll on a DNP motion on HB 1390.

.7 YES 6 NO 0 ABSENT DO NOT PASS CARRIER: Rep. Koppelman

Motion carried.
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Rep. Griffin: | move the amendment 90254.0201, title .0300.

Chairman DeKrey: Only the minority can vote on the amendment for the Minority Report. We
will take a roll cail vote for the Minority Report.

5 YES 1 NO AMENDMENT MOTION CARRIED CARRIER: Rep. Griffin
MINORITY REPORT WILL BE DEBATED ON THE 6™ ORDER

Chairman DeKrey: IF THE AMENDMENT IS APPROVED, WE WOULD HAVE TO BRING
THE BILL BACK TO COMMITTEE; BUT IF THE MINORITY REPORT FAILS ON THE
FLOOR IT GOES BACK TO THE WAY IT CAME OUT OF COMMITTEE WHICH IS A DO

NOT PASS.
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REPORT OF STANDING COMMITTEE-DIVIDED (430) Module No: HR-31-3047
February 17,2009 7:10 a.m. Carrier: Koppelman
insert LC:. Title:.

REPORT OF STANDING COMMITTEE (MAJORITY)
HB 1390: Judiclary (Rep.D. DeKrey, Chairman) A MAJORITY of your committee
(Reps. Boghning, Dahl, DeKrey, Hatlestad, Kingsbury, Klemin, Koppelman}
recommends DO NOT PASS.

(2) DESK, (2) COMM Page No. 1 HR-31-3047
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90254.0201

February 11, 2009

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1390

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to amend and

reenact section 32-42-02 of the North Dakota Century Code, relating to noneconomic
damages in health care malpractice actions.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 32-42-02 of the North Dakota Century
Code is amended and reenacted as follows:

32-42-02. Noneconomic damages limited - Reductlon of award. With
respect to a health care malpractice action or claim, the total amount of compensation
that may be awarded to a claimant or members of the claimant's family for noneconomic
damage resulting from an injury alleged under the action or claim may not exceed five
hundrod-theusand one million dollars, regardless of the number of health care providers
and other defendants against whom the action or claim is brought or the number of
actions or claims brought with respect to the injury. With respect to actions heard by a
jury, the jury may not be informed of the limitation contained in this section. If
necessary, the court shall reduce the damages awarded by a jury to comply with the
limitation in this section.”

Renumber accordingly

Page No. 1 90254.0201

Prepared by the Legislative Council staff for \(
Title.0300 Representative Griffin - Minority Report 2

(

)60

C
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REPORT OF STANDING COMMITTEE-DIVIDED (430) Module No: HR-31-3048
February 17,2009 7:12 a.m. Carrier: Griffin
Insert LC: 90254.0201 Title: .0300

REPORT OF STANDING COMMITTEE (MINORITY)
HB 1390: Judiciary (Rep.D. DeKrey, Chairman) A MINORITY of your commitiee
(Reps. Delmore, Griffin, Kretschmar, Vig, Wolf, Zaiser) recommends AMENDMENTS
AS FOLLOWS and when so amended, recommends DO PASS.

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to amend and
reenact section 32-42-02 of the North Dakota Century Code, relating to noneconomic
damages in health care malpractice actions.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 32-42-02 of the North Dakota Century
Code is amended and reenacted as follows:

32-42-02. Noneconomic damages limited - Reduction of award. With
respect to a health care maipractice action or claim, the total amount of compensation
that may be awarded to a claimant or members of the claimant's family for
noneconomic damage resulting from an injury alleged under the action or claim may
not exceed five—hunared—thousand one milion dollars, regardless of the number of
heaith care providers and other defendants against whom the action or claim is brought
or the number of actions or claims brought with respect to the injury. With respect to
actions heard by a jury, the jury may not be informed of the limitation contained in this
section. If necessary, the court shall reduce the damages awarded by a jury to comply
with the limitation in this section.”

Renumber accordingly

The reports of the majority and the minority were placed on the Seventh order of business on
the calendar for the succeeding legislative day.

{2) DESK, (2) COMM Page No. 1 HR-31.3048
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HB 1390

HB 1390 removes the five hundred thousand dollar cap on noneconomic damages in health care
malpractice actions. Noneconomic damages are defined on page 2 lines 6 thru 11. This cap was put into
place in by the 1995 legisiative assemble. | voted for this cap because at the time we were concerned
about heath care costs and we all thought this was a way we could reduce health care cost. You may
wonder why is a conservative Republican joining with trial lawyer in repeal of this cap. | support the
repeal because | am the victim of medical practice, and my personal experience has made me realize
what a great injustice we have inflicted on the injured, and unwarranted protection to the defendant.

I ask you as a committee to consider yourselves as members of a jury, where only certain evidence is
permissible. What | mean by this statement we all have our own impression of frivolous lawsuits.

Examples GM. Some multimillion dollar class action suit: The person who removes the shield off
the lawn mower and then puts there foot in it and gets a big settlement.

What we are dealing with here is damage done to an individual by a health care provider resulting in
damages to an individual because of action that does not meet the standards of medical care.

Medical malpractice is entirely differ from the respect of the plaintiff often not knowing whether
there was medical malpractice or if a procedure just didn’t turn out like planned.

| was fortunate to have had contact with a surgeon from a world renowned hospital, and a retired

dean of school of general surgery at a large university that | learn that what happened to me was
grounds for medical malpractice.

My case resulted in an out of court settlement. My experience as a victim quickly brought to my
attention hew our actions in1995 forgot about the victim, instead we created protection for the
defendant.

I want to impress upon the members of this committee until it happens to you, a family member or
a friend, it is only understandable that ymylike me)do not know the inequity the caps has created for the
victim.

It is not easy to prove medical malpractice. Insurance companies do not settle cases by paying out a
small sum to a plaintiff in order to minimize legal fees.

No you need a very good case with substantial evidence. One before an attorney will even consider
your case, and two you are going to have to have expert testimony from qualified medical experts
before you ever have a chance of winning a case. You will find that it is not easy to get medical
professional to testify against their medical colleagues.

When the victim files action and the defendant offers a settlement you than know you have a case,
what than needs to be determined is whether you can settle out of court or whether you will have to go
to court.



”

At this point you than realize how the cap leaves the defendant in the driver seat because they are
now in a situation where they are protected by the $500,000 cap and so once they get to a certain level
they don't have to negotiate because e they know they can always go to court and possible win or I
they lose the jury my award less than the $500,000 cap.

Keep in mind that the victim’s attorney’s fees are one third to forty percent of the settlement.
Future more if the plaintiff has additional medical expenses due to the medical injury you may have to
pay some of those medical costs out of your settlement. That’s another issue that I'm not going to
address today. | was 60 years old when | became a victim so | have probably only have 15 to 30 years to
live with the quality of life issues | face and secondly my circumstances could have been worse.

But | think of those who are much younger and could have much more serious injuries than | have.
These are the victims who are really prejudiced by the $500,000 cap that | and my fellow legisiators
enacted in 1995.

In closing we need to undo the injustice to victims that we imposed. If you remember one thing
from my testimony it would be.

Until it happens to you, a love one or a friend, it’s just hard to realize the injustice to the victim. |
ask you to remove the $500,000 cap

Hor Rkl
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In 2007, there were 13% more physicians per
100,000 population in states without caps than there
were in states with caps.

A state is classified as having a cap when the state has enacted either a general non-economic damage cap that affects
medical malpractice cases or a medical malpractice specific cap on non-economic and/or compensatory damages.

. Caps that affect one area of medical malpractice {e.g. just wrongful death cases) or punitive damage caps are not
counted since these represent a small number of cases. Physician numbers from “Physician Characteristics and
Distribution 2009, American Medical Association.



Medical Malpractice

How Has The Medmal
Crisis Affected Premiums?
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During The Period Of The Medical Malpractice
Crisis, States Implementing New Malpractice
Caps Experienced Much Higher Increases In
Premiums Than Those States Not Doing So.

Derived from data provided by Medical Liability Monitor (Oct 2001 & Oct 2008) A state's average premium is calculated as the
unweighted mean value of premiums for all companies for which data is provided across all regions. A state is classified as having a
cap when the state has enacted either a general non-economic damage cap that affects medical malpractice cases or a medical
malpractice specific cap an non-economic and/or compensatory damages. Caps that affect one area of medical malpractice {e.g.
just wrongful death cases) or punitive damage caps are not counted since these represent a small number of cases. Premiums
represent the average of internal medicine, general surgery and OB/Gyn rates.
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WEST'S NORTH DAKOTA CENTURY CODE ANNOTATED
TITLE 32. JUDICIAL REMEDIES
CHAPTER 32-42. ALTERNATIVE DISPUTE RESOLUTION
=8 32-42-02. Noneconcmic damages limited--Reduction of award

With respect to a health care malpractice action or claim, the total amount of
compensation that may be awarded to a claimant or members of the claimant's family
for noneconcmic damage resulting from an injury alleged under the action or claim
may not exceed five hundred thousand dollars, regardless of the number of health
care providers and other defendants against whom the action cor claim is brought or
the number of actions or claims brought with respect to the injury. With respect
to actions heard by a jury, the jury may not be informed of the limitation con-
tained in this section. If necessary, the court shall reduce the damages awarded
by a jury to comply with the limitation in this section.

Current through the 2008 general election
© 2008 Thomson Reuters/West

END OF DOCUMENT

© 2009 Thomson Reuters. No Claim to Orig. US Gov., Works.

http://web2.westlaw.com/print/printstream.aspx ?prii=HTMLE&ifm=NotSet&destination=... 2/11/2009



Testimony in Support of House Bill No. 1390

Respectfully Submitted by:

Rodney Pagel

Pagel Weikum, PLLP
1715 Burnt Boat Drive
Madison Suite
Bismarck, ND 58503
701-250-1369

Mr. Chairman and members of the Committee:

I appreciate your taking the time consider House Bill No. 1390.

l. ND currently has a cap of $500,000.00 on any non-economic damages
award.

I. This cap was touted as being necessary because of:
A. Frivolous lawsuits

. 1. Reality is that damage caps have no impact on frivolous
lawsuits because by definition the damage caps only impact
the very serious, legitimate case, and

2. There has never been a showing of frivolous lawsuit problem

in ND.

B. Need to retain physicians in ND.

1. Studies performed have established that caps do nothing to
retain physicians, and
2. The absence of caps is not driving physicians away. There

simply is no physician shortage / damage caps correlation.

C. Physicians are having hard time finding and paying for insurance
due to large verdicts.

1. Insurance rates have increased due fo insurance company
investments, not due to too many lawsuits or too many
verdicts in excess $500,000.00

2. Placing caps on damages awards has no correlation to

. reasonabie insurance rates.



1. The current cap on medical malpractice damages awards serves no real
purpose other than to:

A. Limit the ability of the severely injured and most deserving from
getting appropriate and adequate compensation for their
devastating injuries.

B. Ensuring that the most negligent members of the medical
community will not be held accountable for the injuries they cause.

AV Problem with placing caps on damages awards

A, No other negligence-based action has caps. No other professional
malpractice area has caps.

B. It holds the medical community in a position of non-accountability
not given to the rest of society.

C. We place an arbitrary iimit on the value of life, on the degree of pain
or suffering.

D. It damages the credibility of the system and the ability to hold
citizens accountable for their actions.

E. It puts medical malpractice cases into a box that does not fit every
scenario.

Thank you again for your time.

If you have any guestions, please feel free to contact me.
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“CAPS” DO NOT CAUSE INSURANCE RATES TO DROP

In recent years, during the medical melpractice insurance “crisis” for doctors, great pressure was brought
to bear on state legislatures to restrict the rights of injured patients to be compensated for their injuries.
As during past insurance “crises,” the insurance industry told lawmakers that enacting “tort reform,”
particularly caps on compensation for patients was the only way to reduce skyrocketing insurance rates -
even though other statements by industry insiders repeatedly contradict this.”

Today, medical malpractice rates have stabilized and availability has improved around the country.” The
flattening of rates had nothing to do with tort law restrictions enacted in particular states, but rather to
modulations in the insurance cycle everywhere. Whether a state has enacted strong insurance regulatory
Iaws has also helped.” The following are a few examples:

e lllinois. In October 2006, Illinois Division of Insurance announced that an Illinois malpractice
insurez, Berkshire Hathaway’s MedPro, would be expanding its coverage and cutting premiums
for doctors by more than 30 percent. According to state officials and the company itself, this was
made possible because of new insurance reforms enacted by Illinois lawmakers in 2005, and
expressly not the cap on compensation for patients that was enacted at the same time.” The law
requires malpractice insurers to disclose data on how to set their rates. This, according to
Michael McRaith, director of the state’s Division of Insurance, allows MedPro to “set rates that
are more competitive than they could have set before.” :

» Connecticut: “Rate increases are even slowing or stopping in some states that have not limited
awards for pain and suffering, including Connecticut, where premium increases in the past have
soared as much as 90 percent in a single year.”" Connecticut has no cap on damages.

o Maryland. “[T]he state’s largest malpractice insurer said it does not need a rate increase for
next year, leading some to question whether the much-debated malpractice crisis ever existed.”™
In 2006, Maryland’s largest maipractice insurer, Med Mutual, announced plans to cut their
malpractice rates by 8 percent in 2007."" Maryland has had a cap on damages since 1986.
Sixteen years later, during the most recent insurance crisis, the state still experienced premiums
that “rose by more than 70 percent in the last two years.”™

e Pennsylvania, In Pennsylvania i recent years, rates across the med mal marketplace “have
found a new platean,” according to an associate counsel and director of patient safety and risk
management at the University of Pittsburgh Medical Center, Richard P. Kidwell.” Pennsylvania

has no cap.




+ Massachusetts. In early 2005, “[T]he state's largest malpractice insurer said it will not raise
doctors’ premiums...”™ Massachusetts has had a cap, but with significant exceptions, since 1986.

» Washington. In 2005, the state’s largest med mal insurer Physicians Insurance, which is
owned by doctors, requested a 7.7 percent reduction in medical maipractice rates, with the
comparty reporting record-breaking net income. Washington does not have a cap on damages.

THE CALIFORNIA EXPERIENCE

» Thirteen years after the state’s severe $250,000 cap on damages was enacted (MICRA, passed in
1975), “doctors’ premiurns had increased by 450 percent and reached an all-time high in
California.” But in 1988 California voters passed a stringent insurance regulatory law,
Proposition 103, which “reduced California doctors” premiums by 20 per within three years,” and
stabilized rates.™

o Inthe thirteen years after MICRA, but before the insurance reforms of Prop. 103, California
medical malpractice premiums rose faster than the national average. In the twelve years after
Prop. 103 (1988-2000), malpractice premiums dropped 8 percent in California, while nationally
they were up 25 percent.”” Moreover, the law has led to public hearings on recent rate requests
by medical malpractice insurers in California, which resulted in rate hikes being lowered three

times.™

The “liability insurance crisis” of the mid-1980s was ultimately found to be caused not by legal system
excesses but by the economic cycle of the insurance industry.™ Just as the liability insurance crisis was
found to be driven by this cycle and not a tort law cost explosion as many insurance companies and others
had claimed, the “tort reform™ remedy pushed by these advocates failed. It has failed again.

Only effective insurance reforms will stop these cyclical insurance crises.

NOTES

! Volcanic eruptions in insurance premiums for doctors have occurred three times in the last 30 years — in the mid
1970s, again in the mid-1980s, and between 2001 and 2005 (the *hard” insurance market.) See, e.g., “Malpractice -
Doctors in Revolt,” Newsweek, June 9, 1975; “Malpractice: MD’s Revolt,” Newsweek, June 9, 1975; “Some of the
Losers whe ‘Won,"” Newsweek, Iune 9, 1975; George J. Church, “Sorry, Your Policy Is Canceled,” Time Magazine,
March 24, 1986; “Let the Free Market End Malpractice Warfare,” Business Week, Aug. 3, 1987, The cause is always
the same: & severe drop in investment income for insurers compounded by underpricing in prior years (the “soft”
insurance market). Because insurers make most of their money from investment income, insurance is a cyclical
business. Americans for Insurance Reform [ATR], “Insurance Industry Admits: Insurance Business Practices and
Invesiment Cycle to Blame for Insurance Liability ‘Crisis,” http:/centerjd,qrg/air/pr/investments.pdf. But each
time the “hard” market takes hold, insurers have tried to blame lawyers and the legal system for the problems caused
by this cyclical underwriting. Compounding the impact of the most recent cycle was some insurers’ misleading
business and accounting practices. As the Wall Street Journal found in a front page investigative story on June 24,
2002: *'[A] price war that began in the early 1990s led insurers to sell malpractice coverage to obstetrician-
gynecologists at rates that proved inadequate to cover claims.... A decade of short-sighted price slashing led to
industry losses of nearly $3 billion last year.” Christopher Oster & Rachel Zimmerman, “Insurers’ Missteps Helped
Provoke Malpractice ‘Crisis,”” Wall Street Journal, June 24, 2002,

¥ Americans for Insurance Reform, “Insurance Industry Admits: Tort Reform Will Not Lower Insurance Rates,”
http://centerjd.ore/air/pr/Quotes pdf; Americans for Insurance Reform, “4TR4 Admits Tort Reform Won't Lower
Rates, " http:/fwww.insurance-reform org/ ATR ATR AReleage.pdf; CI&D, “Center for Justice & Democracy
Response to AL Attack on Premium Deceit: The Failure of Tort Reform to Cut Insurance Prices,”
kttp://centerjd.org/press/release/020319 response.pdf.




il A mericans for Insurance Reform, “Commercial Insurance Rates Continue to Fall While Insurer Profits Continue

to Skyrocket to Record Levels,” (October 25, 2006) http://www.insurance-reform.org/AIR SoftMarketProfits.pdf

Y Credible studies reject the notion that enactment of caps on damages will lower insurance rates. A study by law
professors at the University of Texas, Columbia University and the University of Tllinois based on closed claim data
compiled by the Texas Department of Insurance since 1988 concluded that “the rapid changes in insurance
premiums that sparked the crisis appear to reflect insurance market dypamics, largely disconnected from claim
outcomes.” Biack, Sitver, Hyman, and Sage, “Stability, Not Crisis: Medical Malpractice Claim Outcomes in Texas,
1988-2002,” Journal of Empirical Legal Studies (2005). That study further concluded that, after controlling for the
quantity of health care delivered, the frequency of large paid claims declined, the number of small paid claims
declined sharply, and payout per claim on large claims remained constant over a 15-year period. Similarly, an
econometric analysis of the malpractice market by two Dartmouth economists found that “past and present
malpractice payments do not seem to be the driving force behind increases in premiums,” and that premium growth
may be affected by many factors beyond increases in claims payments, such as industry competition and the
insurance underwriting cycle. Katherine Baicker and Amitabh Chandra, National Bureau of Economic Research,
“The Effect of Malpractice Liability on the Delivery of Health Care,” at 14 and 20 (Aug. 2004). See also, Amitabh
Chandra, Shantanu Nundy, Seth A. Seabury, “The Growth of Physician Medical Melpractice Payments; Evidence
from the National Practitioner Data Bank,” Health Affairs, May 31, 2005. The study analyzed National Practitioner
Data Bank data on payments, as well as data on premiums, physicians, and treatments. Weiss Ratings, an
independent insurance-rating agency, found that between 1991 and 2002, states with caps on noneconomic damage
awards saw median doctors' malpractice insurance premiums rise 48 percent — @ greater increase than in states
without caps. In states without caps, median premiums increased only 36 percent. Moreover, according to Weiss,
“median 2002 premiums were about the same” whether or not a state capped damage awards. Weiss Ratings,

*“Medical Malpractice Caps Fail to Prevent Premium Increases,”

http://weissratings.com/News/Ins_General/20030602pc.him; http://www. weissratings.com/malpractice.asp A study
released by the congressional General Accounting Office in 2003, “Medical Malpractice Insurance: Multiple Factors

Have Contributed to Increased Premium Rates,” found absolutely no suppart for capping damages as a solution to
bring down insurance rates for doctors. Americans for Insurance Reform, “New GAO Study Finds No Support For
Caps on Damages; Findings On ‘Losses’ Challenged by Consumer Groups,” http;//centerid.org/air/pr/ ATRGA

See also, Americans for insurance Reform, ‘Measured Costs,” July 2005, http:/www.insurance-
reform.org/measured _costs.pdf; Americans for Insurance Reform™ Stable Losses, Unstable Rates,” October 2004,
hitp://www.insurance-reform. ore/StableLosses04. pdf; See, also, Jay Angoff, “Falling Claims and Rising Premiums
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™ The Ad Hoc Insurance Committee of the National Association of Attorneys General concluded after studying the
“crisis” in 1986; “The facts do not bear out the allegations of an “explosion™ in litigation or in claim size, nor do
they bear out the allegations of a financial disaster suffered by property/casualty insurers today. They finally do not
support any correlation between the current crisis in availability and affordability of insurance and such a litigation
‘explosion.’ Instead, the available data indicate that the causes of, and therefore solutions to, the current crisis lie
with the insurance industry itself.” Francis X. Bellotti, Attorney General of Massachusetts, et al., “Analysis of the
Causes of the Current Crisis of Unavailability and Unaffordability of Liability Insurance” (Boston, Mass.: Ad Hoc
Insurance Committee of the National Association of Attorneys General, May, 1986). State commissions in New
Mexico, Michigan and Pennsylvania reached similar conclusions. See, e.g., New Mexico State Legislature, “Report
of the Interim Legislative Workmen's Compensation Comm. on Liability Insurance and Tort Reform,” November
12, 1986; Michigan House of Representatives, “Study of the Profitability of Commercial Liability Insurance”,
November 10, 1986; Insurance Comm. Pennsylvania House of Representatives, “Liability Insurance Crisis in
Pennsylvania,” September 29, 1986. Even the insurance industry admitted this internally. In 1986, Maurice R.
Greenberg, then President and Chief Executive Officer of American International Group, Inc., one of the counery’s

. leading property/casualty companies, told an insurance audience in Boston that the industry’s problems were due to
* price cuts taken “to the point of absurdity” in the early 1980s. Had it niot been for these cuts, Gieenberg said, there
would not be ‘all this hullabzaloc® about the tort system,” Greewald, *“Insurers Must Share Blame: AIG Head,”
Business Insurance, March 31.1986, p. 3.




Medical Maipractice Insurance

Average Liability Premium
Averagesd Across Internists, General Surgeons & 0B/Gyns: 2005
S T $51,405
$495,119
$40,000 -
$20,000 -
$0 S b R g e i “ o
States With Caps States Without
On Damages Caps On Damages
T R T iy S R

» Gaps Were Designed To lowe_r Medical
Malpractice Instrance Premiums

» Premiums In States With Gaps Are 12.4%
Higher Than In States Without Gaps

> Cans On Malpractice Damages Do Not Reduce
Medical Maipractice Insurance Premiums

Derived from data provided by Madical Liability Monitor {Oct 2005) A state’s average premium is calculated as the unweighted
mean value of premiums for all companies for which data is provided across all regions. A state is classified as having a cap when

the state has enacted either a general non-economic damage cap that affects medical malpractice cases or a medical malpractice
specific cap on non-economic and/er compensatory damages. Caps that affect one area of medical malpractice (B% just wrongful
death cases) or punitive damage caps are not counied since these represent a small number of cases. GA, IL, SC & WI switched
categorles in 2005. Calculating hased on 2004 categories results in cap states at $50,130 and non-cap states at $47,727.




Medical Malpractice insurance

Average Liability Premium

General Surgery: 2006

$56,788 —_
$60,000 T e = | 9497163

$45,000 -

530,000

$15,000

50 L le R
States With Caps States Without
On Bamages Cans On Bamages

A

General Surgery Premiums In States With
Caps Are 14.1% Higher Than In States

Without Caps.

Derived from data provided by Medical Liability Monltor (Oct 2G0B) A state’s average premium is calculated as the unweighted
meaan value of premiums for all companies for which data is provided across all regions. A state is classified as having a cap when

the state has enacted either @ general non-aconomic damage cap that affects medical malpraclice cases or a medical malpractize
specifiz cap on non-economic andlor compensalory damages. Caps that affect one area of medical malpractice (e.g. just wrongful
death cases) or punitive damage caps are not counted since these represent a smalf number of cases.



Medical Malpractice Insurance

Average Liability Premium -

0B/Gyn: 2006

sano —— §78,663 $18490 —
$60,000 |
$30,000 1

s LG S R .

States With Caps States Without
On Bamages Caps On Bamayes

Malpractice Premiums For Doctors Of

Obstetrics and Gynecology Are Slightly
Lower In States Without Caps On
Noneconomic Damages.

Derived from data provided by Medical Liability Monitor (Qct 2008) A state's average premium is calculated as the unweighted
mean value of premiums for all companies for which data is provided across all regiens. A state Is classified as having a cap when
the state has enacted sither & genera) non-econamic damage cap that affects medical matpractice cases or a medical malpractice
specific cap on non-economic andfor compensatory damages. Caps that affect one area o medical malpractice {e.g. just wrongful
death cases) or punitive damage caps are not counted since these represent a small number of cases.




Medical Malpractice Insurance

Average Liahility Premium |

Averaged Across luternists, General Surgeons & 0B/Gyns: 2006

T 860452 $41486
$40,000 -
$20.000 -
States With Caps States Without
On Bamages Caps On Bamages

Malpractice Premiums Averaged Across
Specialities In States With Caps Are 6.3%
Higher Than In States Without Caps.

Derived from data provided by Medical Liability Monitor {Oct 2006) A siate's average premium is calculated as the unweighted
mean value of premiums for all companies or which data is providad across all regions. A state is classified as having a cap when
the state has enacted either a general non-economic damage cap that affects medical maJPractice cases or a medical malpractice
specific cap on non-economic andfor compensatary damages. Caps that affect one area of medical malpractice (e.g. just wrongful
death cases) or punitive damage caps are not counted since these reprasent a small number of cases. -




Medical Malpractice and the Insurance Cycle

If premiums are going down in states with AND without tort reform, then cleatly the undetlying cycle is the prime
mover of rates and not any kind of changes in laws.

What is the insurance cycle?

Insurance is a cyclical business. “Boom and bust” cycles are driven largely by underlying market conditions, insurer
practices and the overall investment climate. During “soft” markets, when insurers enjoy a posttive investment climate,
coverage is readily available and many insurers compete on price to increase their market share. During “hard” markets,
the investment climate is less forgiving of premium price cuts, insurers become less willing to underwrite risks, and

prices Hse,

Insurance Industry Operating Income
as a % of Premiums

1980 1985 1990 1995 2000 2005
Source: AM Best Apgregates & Averages, 2000

What causes the insurance cycle?

There are two explanations for the recent trends in premiums. The first claims that limiting the rights of injured patients
is the only way to stop skyrocketing premiums. If this were true we would expect to find very large differences in
premium increases between states that implemented tort reform and those that did not. The second explanation says
that premiums will rise 2nd fall with underlying market conditions and ate teiatively unaffected by “tort reform.” If this
wete true we would find little difference in the rate of premium increases in states with and without tort reform.

So which is it?

In 2003 both cap and noncap states saw premiums Three years later premiums in states with and without
increase about 18%. : caps rose at about 3%.
Premium Increases 2003 Premium Increases 2006
) 0
- 18% . 18% 0%
15% 7 15%
10% 0%
o 0,
5% 5% 3% 3%
0% - T | [ )
States WITH Caps On  States WITHOUT Caps States WITH Caps On  States WITHOUT Caps

Damages On Damages

Damages On Damages



Source: Medical Liability Monitor!

The data clearly show that premiums rise and fall regardless of the kinds of laws states have implemented. If premiums
are going down in states with AND without tort reform, then clearly the underlying cycle is the prime mover
of rates and not any kind of changes in laws, In fact, states with the largest premiums decreases have been states
without caps and states with the largest premium increases have been states with caps.

Meanwhile, the insurance industry enjoyed record profits, despite Hurricane Katrina,

The U.S. property/casualty industry's underwriting profit for the first half of 2006 was §15.1 bllion - 31.8% higher
than the first six months of 2005 which were already record-breaking. (BestWeek, October 6, 2006.) The property-
casualty insurance industry’s after-tax net income for 2005 was the highest ever, a record-breaking $44.8 billion! (Los

Angeles Times, April 5, 2006.)

And when push comes to shove insurance industry executives will never promise tort teform will reduce
premiums,

"We have not promised price reductions with tort reform.”

~Dennis Kelly, American Insurance Association spokesman, Chicago Tribune, January 3, 2005.

"Thete is no question that it is very rare that frivolous suits are brought against doctors. They are too expensive to

bring.
~Victor Schwartz, General Counsel of the American Tort Reform Association, Los Angeles Times, October 22, 2004.

“To be sure, rising medical costs have played 2 role in premium increases. But premium growth has outstripped that of
claims expenses. And many health plans have posted solid profits and continue to pay CEQ salaries and bonuses

exceeding $1 million.”
~ AMedNews Editerial, Oct. 14, 2002

! Derived from data provided by Medical Liability Monitor (Oct 2006) A state’s average premium increase is caiculated as the

unweighted mean value of premiums for all companies for which data is provided across all regions. A state is ciassified as having a eap when the state has
enacted sither & general non-economic damage cap that affects medical malprectice cases or a medical malpractice specific cap on non-economic and/or. .
compensatory damages. Caps that affect one area of medical malpractice (e.g. just wrongful death cases) or punitive damage caps are not counted since these

represent & small nunber of cases.
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Number of Physicians
Per 100,000 Population: 2005

400 -
334

300-

200+
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States With States Without

Caps on Caps on
Damages Damages

In 2005, there were 22% more physicians per
100,000 population in states without caps than
there were in states with caps.

A state is classified as having a cap when the state has enacted either a general non-economic damage cap that affacts
medical malpraciice cases or a medical malpractice specific cap on non-economic and/or compensatory damages.
Caps that affect one area of medical malpractice (e.g. just wrongfu! death cases) or punitive damage caps are not
counted since these represent 2 small number of cases.




HOUSE BILL 1390

Judiciary Committee

Testimony by Mathew C. Schwarz
February 11, 2009

Good morning Chairman DeKrey and members of the Judiciary Committee.

My name is Matt Schwarz. I am here to speak in support of House Bill 1390
to remove the cap on non-economic damages in healthcare malpractice

actions.

Our daughter, Stephanie, age 29, died while under the care of a hospitalist

whom we had never met until her death.

My wife Marcia and our daughter Jessica live in District 47, Bismarck. They
both have Myotonic Muscular Dystrophy. Jessica is on life support and
Marcia’s health has also deteriorated where she has serious physical
limitations and uses a wheelchair. Stephanie also had MD. However she was
the healthiest of all, was our helper, and most important of all, was mentor
and best friend to her sister, Jessica, who also has mental retardation.
Stephanie died unexpectedly on Valentines Day, 2004, three hours after we

(Marcia, Jessica, and 1) left her hospital room to have a Valentines dinner.

Upon Stephanie’s admission we had given clear instructions that we refused
to have treatment by a hospitalist and that if we couldn’t have our family

physician treat Stephanie, then they should tell us and we would go



elsewhere. We were under the impression that our primary doctor was the
treating physician until, to our surprise, we found out differently.
Subsequently, in trial testimony, it was discovered the hospital had a
program that puts the authority to treat by a hospitalist, regardless of our
clear instructions. A trial by jury found the medical facility (hospitalist) at

fault in the care provided to Stephanie.

Our family did not file a lawsuit just because of the money. But we
understand that the penalty of doing something wrong is most often the only
motivation for a company or corporation to change their ways. What we
really wanted was the medical provider to acknowledge what they did wrong
and to fix the system! Unfortunately that did not happen and business

continues with the potential the same thing could happen to another patient.

Our legal team informed us of the limited amount of money that may
potentially be recovered due to the cap put on noneconomic damages by the
ND Century Code. Our medical experts believed there were multiple
contributions that led to the result of our daughter’s death, but because of the
cost involved in litigation and limited recovery we had to prioritize our
efforts. Unfortunately, the defendants’ did not have such constraints and
were willing to spend whatever necessary to counter every detail of the case.
To further add insult, economic damages to someone like our daughter is
very difficult to prove because of her disabilities. It made me pause as I get
older. The power to persuade a medical provider because of the penalty of a
large medical claim becomes less as we all get older due to the lower
economic value for the balance of our lives. Watch out the next time you go

to the hospital. Your loss may not be that big of an economic deal!



From what I’m able to discern from all the data available, the insurance
industry has created a myth about the crisis involving malpractice cases. |
am attaching copies of several documents that support this claim. Several

myths vs. reality sited are as follows:

MYTH: The courts are “clogged” with “frivolous” medical malpractice

lawsuits.

FACT: Medical malpractice litigation in this country is far from frivolous. In
a major study released in 1999, the National Academy of Sciences Institute
of Medicine found up to 98,000 people are killed each year by medical
errors in hospitals. Qur attorneys told me in Burleigh County there hasn’t

been a successful medical malpractice verdict in 52 years.

FACT: Numerous hospital and medical procedures have been made safer as

a result of lawsuits.

FACT: Punitive damages are awarded only for the most egregious
wrongdoing; “capping” damages hurts exclusively the most seriously injured

patients.

MYTH: Medical malpractice lawsuits drive up health care costs and

insurance premiums.

FACT: Medical malpractice costs make up only a tiny fraction of total

health care costs.



FACT: Far more costly than malpractice lawsuits are the costs of medical

CITOrS.

I’d like to provide you information from the book entitled Wall of Silence by
Rosemary Gibson & Janardan Prasad Singh. The book is well praised by
notable people (read names from page | of handout). Inside the front flap the

following questions are posed:

l. Why is there no national reporting of medical mistakes?

2. Why are hospitals spending hundreds of millions of dollars on
acsthetic repairs while nurses flee hospitals in droves?

3. Why must patients and their families plead with hospitals to
acknowledge harm done?

4. How can we prevent millions more from falling victim to medical

mistakes in the next ten years?

Pages 52-54 of the book talk about the firestorm over Firestone “that erupted
over reports that approximately 200 people had died in accidents resulting
from faulty Firestone tires. When the tires were linked to deaths and injuries,

the news sent shock waves across the nation.”

So, “where’s the firestorm over medical mistakes?” “Eight months earlier, in
December 1999, the IOM (Institute of Medicine) report was released with
estimates of the number of preventable deaths from medical
mistakes....there was no comparable outcry about almost 100,000 deaths a

year from medical mistakes. No one commented that it had been nearly a



decade — and nearly a million deaths—since publication of the original study
in the New England Journal of Medicne that had first identified the toll

associated with medical mistakes.

“Meanwhile, defenders of the status quo say that medical mistakes are
inevitable because providing medical care today is complex. While it is true
that humans will always make mistakes, this fact of life doesn’t let the health
care system off the hook. In fact, one health system CEO says he becomes
“livid” when he hears a hospital has a goal of reducing medical mistakes by
10 percent... Who would be satisfied if an airline had a goal of reducing the

number of fatalities in air crashes by ten percent? It would be unacceptable.”

According to the National Practitioner Data Bank of the Department of
Health and Human Services (The data bank allows hospitals and medical
boards to see the records of individual doctors but, thanks to the pressure
from the American Medical Association, Congress forbids it to release
information to doctors or the public,) from 1990 to 2002, just 5 percent of

doctors were involved in 54 percent of the payouts.

It’s time to let the free market operate like every other business. Lawsuits
cause self correction. It’s time the special interest groups stop upsetting the
balance against patients who are injured or have died due to medical

malpractice!

Our family asks you to support SB 2323 in memory of our daughter,
Stephanie.
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An excerpt from

The Medical Malpractice Myth

Tom Baker

Medical malpractice premiums are skyrocketing. “Closed” signs
are sprouting on health clinic doors. Doctors are leaving the field
of medicine, and those who remain are practicing in fear and
silence. Pregnant women cannot find obstetricians. Billions of
dollars are wasted on defensive medicine. And angry doctors are
marching on state capitols across the country.

All this is because medical malpractice litigation is exploding.
Egged on by greedy lawyers, plaintiffs sue at the drop of a hat.
Juries award eye-popping sums to undeserving claimants,
leaving doctors, hospitals, and their insurance companies no
choice but to pay huge ransoms for release from the clutches of
the so-called “civil justice” system. Medical malpractice
litigation is a sick joke, a roulette game rigged so that plaintiffs
and their lawyers’ numbers come up all too often, and doctors
and the honest people who pay in the end always lose.

This is the medical malpractice myth.

Built on a foundation of urban legend mixed with the occasional
true story, supported by selective references to academic studies,
and repeated so often that even the mythmakers forget the
exaggeration, half truth, and outright misinformation employed
in the service of their greater good, the medical malpractice myth
has filled doctors, patients, legislators, and voters with the kind
of fear that short circuits critical thinking.

This fear has inspired legislative action on a nationwide scale
three times in my lifetime. The first time was back in the mid-
1970s. I remember sitting at the dinner table listening to my
father report what he’d heard at his medical society meeting:
“Medical malpractice insurance premiums are going through the
roof. Frivolous litigation and runaway juries will drive doctors
out of the profession.” The answer, the medical societies and
their insurance companies said, was medical malpractice tort
reform—to make it harder for misguided patients and their
lawyers to sue.

What the medical societies did not tell my father, or almost
anyone else, was that their own research showed that the real
problem was too much medical malpractice, not too much
litigation. In the mid-1970s the California Hospital and Medical
Associations sponsored a study on medical malpractice that they
expected would support their tort reform efforts. But, to their
surprise and dismay, the study showed that medical malpractice
injured tens of thousands of people every year—more than

Page 1 of 13

4/6/2008



The Medical Malpractice Myth by Tom Baker, an excerpt

h

it

automobile and workplace accidents. The study also showed that,
despite the rhetoric, most of the victims did not sue. But almost
nobody heard about the study because the associations decided
that these facts conflicted with their tort reform message.

Two years after they achieved their goal of enacting restrictive
medical malpractice tort reform in California, the associations
printed the results of the study, but only as an association report.
All that was published for outside consumption was a technical
summary, which did not feature the dramatic findings. The report
was not widely distributed, and it was written in exceptionally
dry and technical language.

The next time [ heard about frivolous litigation and runaway
juries driving doctors out of practice was while | was in law
school in the mid-1980s. Medical malpractice premiums were
back through the roof. And, once again, the answer from the
medical societies and their insurance companies was tort reform:
raise the bar on getting into the courthouse and, in many states,
limit what juries could do once victims got inside.

That time, more people were skeptical about the claims of the
medical societies. But this was the 1980s, and organized
medicine still knew best. Nobody had pulled together enough
facts about medical malpractice litigation. And hardly anyone
knew about, or could have easily understood, that buried
California report. The result was a virtual avalanche of restrictive
tort reform legislation proposed—and often enacted—in
legislatures across the county.

The third time began in 2002 and continues today. This time
around we have a lot more information. But you would not know
it from the tort reform remedies that the medical societies, the
hospitals, and their insurance companies are pushing.

What do we know?

First, we know from the California study, as confirmed by more
recent, better publicized studies, that the real problem is too
much medical malpractice, not too much litigation. Most people
do not sue, which means that victims—not doctors, hospitals, or
liability insurance companies—bear the lion’s share of the costs
of medical malpractice.

Second, because of those same studies, we know that the real
costs of medical malpractice have little to do with litigation. The
real costs of medical malpractice are the lost lives, extra medical
expenses, time out of work, and pain and suffering of tens of
thousands of people every year, the vast majority of whom do
not sue. There is lots of talk about the heavy burden that
“defensive medicine” imposes on health costs, but the research
shows this is not true.

Jiwww.press.uchicago.edu/Misc/Chicago/036480.html
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Third, we know that medical malpractice insurance premiums are
cyclical, and that it is not frivolous litigation or runaway juries
that drive that cycle. The sharp spikes in malpractice premiums
in the 1970s, the 1980s, and the early 2000s are the result of
financial trends and competitive behavior in the insurance
industry, not sudden changes in the litigation environment.

Fourth, we know that “undeserving” people sometimes bring
medical malpractice claims because they do not know that the
claims lack merit and because they cannot find out what
happened to them (or their loved ones) without making a claim.
Most undeserving claims disappear before trial; most trials end
in a verdict for the doctor; doctors almost never pay claims out of
their own pockets; and hospitals and insurance companies refuse
to pay claims unless there is good evidence of malpractice. If a
hospital or insurance company does settle a questionable claim to
avoid a huge risk, there is a very large discount. This means that
big payments to undeserving claimants are the very rare
exception, not the rule.

Finally, we know that there is one sure thing—and only one
thing—that the proposed remedies can be counted on to do. They
can be counted on to distract attention long enough for the
inevitable turn in the insurance cycle to take the edge off the
doctors’ pain. That way, people can keep ignoring the real,
public health problem. Injured patients and their lawyers are the
messengers here, not the cause of the medical malpractice
problem.

Jesica and Jeanella

No one who follows the medical news is likely to forget Jesica
Santillan, who died after a receiving a heart and lung transplant
at Duke University Hospital in February 2003. Brought to the
United States from a poor Mexican town in search of better
medical care, she inspired her new North Carolina community to
raise money for a heart and lung transplant, and she inspired
people 1o care about the problem of the medicaily uninsured.

When she received the transplant, it turned out to be the wrong
blood type—a basic, easily avoidable, and tragic mistake. Her
body began rejecting the new organs even before the transplant
surgery was over. Her supporters launched a national public
relations effort to find a second, compatible, set of heart and
lungs, while accusing Duke of trying to stifle their efforts to
avoid publicizing the mistake. She died shortly after receiving a
second transplant, less than two weeks after the first, while the
whole world watched.

At the same time, doctors, hospitals, medical liability insurance
companies, and their trade and professional organizations were
mounting a fierce campaign for tort reform all over the United
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States. Beginning in about June 2002 and reaching a peak in early
2003, the medical malpractice crisis dominated the medical news.
This, too, contributed to the attention on Jesica: a public and
almost impossible to understand mistake at a leading medical
center, at a time when doctors claimed that frivolous medical
malpractice lawsuits and outrageous jury verdicts were the
problem.

Fewer people know that Jesica Santillan was actually the second
girl in seven months to die after receiving a transplant with the
wrong blood type at a prominent medical center. Jeanella Aranda
was the first. She received a transplant of part of her father’s liver
at Children’s Medical Center in Dallas in July 2002, allegedly
after a surgical mistake in an earlier operation had destroyed her
own liver.

Due to a “laboratory mix-up,” according to the New York Times,
doctors thought that her father’s blood type was a good match,
when it was actually her mother’s who matched. “The blood type
mismatch was not detected until Aug. 5, 19 days after the
surgery, when Mrs. Aranda, who was aware that her husband had
type A blood, noticed that Jeanella’s transfusions were Type O,
and asked whether the transplant had been a mismatch.” Jeanella
died on August 6, 2002.

Shortly after Jesica died in February 2003, the Los Angeles Times
linked her story to Jeanella’s while criticizing medical liability
reform proposals in Congress. “Communication errors of the sort
that doomed Jesica and Jeanella are all too common in medicine,”
the Times reported. The Times quoted Carolyn M. Clancy,
director of the federal Agency for Healthcare Research and
Quality, who said, “There’s more double-checking and
systematic avoidance of mistakes at Starbucks than at most
health-care institutions.” And the Times cited a survey published
in the New England Journal of Medicine, reporting, “Only 30%
of patients harmed by a medical error were told of the problem by
the professional responsible for the mistake.”

Jesica’s and Jeanella’s stories became even more tightly linked to
the medical malpractice debate when the families of both girls
brought medical malpractice claims. As far as | have been able to
tell, no one called those claims frivolous. Quite the reverse. Duke
Hospital publicly apologized to Jesica’s family, offered to fund a
new program in her name, and announced that it had changed its
organ transplant procedures. Children’s Medical Center
appointed a new medical chief for its organ transplant program
and announced that it had adopted new policies and procedures
“designed to improve every link of the quality control chain.”

Both cases settled.

Throughout the medical malpractice crisis, leading newspapers
carried accounts of other obvious medical mistakes. Like the L.A.
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Times piece on Jesica and Jeanella, the accounts often linked the
particular mistakes to the larger story about the extent of medical
malpractice in U.S. health care. The report by the Institute of
Medicine of the National Academy of Science, To Err Is Human,
was a common source. That report summarized research showing
that nearly 100,000 people die in the United States each year
from medical mistakes—more than die from automobile and
workplace accidents combined.

Because of that research and reporting, public opinion is coming
around to the view that, distressingly, Jesica’s and Jeaneila’s
problems are not unique; our health care system has a serious
medical-injury problem. But at the same time, public opinion
remains firmly anchored to the view that we have an explosion of
what President George W. Bush calls “junk lawsuits” and that
medical malpractice lawsuits contribute significantly to the high
cost of health care in the United States.

Stories like Jesica’s and Jeanella’s helped shift public opinion
about medical malpractice only because they were linked to
research and reporting that reframed medical malpractice as a
public health problem. But their stories did not shift public
opinion about medical malpractice lawsuits, because they were
not linked to research and reporting that reframed malpractice
lawsuits as a public good.

Like any durable and effective myth, the medical malpractice
myth can accommodate almost any number of real-life examples
that conflict with the myth—Dby classifying those examples as
exceptions. Nobody but a researcher has the time or inclination
to go out and take a systematic look at medical malpractice
lawsuits in order to evaluate what is the rule and what is the
exception. Everyone else has to take individual examples as they
come.

As a result, lawsuits like Jesica’s and Jeanella’s do not pose a
serious challenge to the myth. No one says that ail the lawsuits
are frivolous. But everyone “knows” that most of them are. Even
a regular drumbeat of contrary examples does not cal! the myth
into question, because the myth provides the context in which we
understand the examples, not the reverse. It is time to change that
context.

The Power of the Tort Litigation Myth

The medical malpractice myth is part of a larger story about the
litigation explosion, the litigiousness of Americans, and the
debilitating effect that lawsuits have on the U.S. economy. I have
often encountered this larger story in my work directing the
Insurance Law Center at the University of Connecticut School of
Law in Hartford, Connecticut. We try very hard to get university
and insurance industry people to talk to each other. People in
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universities call on me to find out what is happening in the
insurance industry, and people in the insurance industry call on
me to find out about the university research.

One good example came in the summer of 2003 when | was
invited to speak to a meeting of insurance company CEOs in
London. My assignment was to provide an overview of the
academic research on how the U.S. tort system really works and,
in particular, to report on the substantial research debunking
many of the claims about the litigation explosion.

My host invited me to come to the whole meeting, even though
my session was near the end. | had never met a CEO from any
significant company, let alone an insurance company. For me,
the chance to spend two days with dozens of insurance company
CEOs was quite an opportunity.

1 used the time to meet and talk with quite a few of the CEOs, to
see what they were like and also to get a sense of what they were
expecting to hear from me. They were smart, hard-working
people. They were at least as well read and informed about
current events as most of my university colleagues, and on the
whole they were more informed about what was happening in
countries other than their own.

I was surprised and a bit concerned, however, to find that almost
everyone assumed | was there to provide them with the latest
research on the extent of the litigation explosion and the
particular ways in which the U.S. tort system was out of control.
At first | worried that they thought I had been paid to tell them
whatever they wanted to hear. (1 had not been paid and, even if |
had, ! would not have done that.} So I checked with my host to
make sure he knew what they were in for. He did. In fact, he was
rather looking forward to the fireworks.

My concerns addressed, 1 put on my participant observation
research hat and resolved to find out why the CEOs expected that
from me. What I learned was that they assumed | was there to
talk about the out-of-control tort system not because they thought
I was paid to tell them what they wanted to hear, but rather
because they believed, intensely, that chaos was the real
situation.

That was interesting. | had always harbored a suspicion that
insurance industry leaders promoted the tort litigation myth
despite what they really knew to the contrary. Maybe some do,
but not these people.

The CEOs were well informed about political and economic
matters generally. They were especially well informed about
things that affect their business. And the U.S. liability situation
affects their business. So, as far as they were concerned, if they
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thought that there was a tort litigation explosion in the United
States and if they thought that the U.S. tort system was out of
control, then that was how it was.

Whatever else anyone might think, their support for tort reform
was not a cynical effort to make money at the public’s expense.
While the CEOs did in fact think that tort reform was in their
industry’s interest, the emotion that fired them up came from
belief—a belief that is nof rooted entirely in self-interest. The
debate over the other major issue for which they brought outside
experts to their meeting (new international accounting standards)
was pale by comparison. Yet, in financial terms that other issue
would have a much bigger immediate impact on their business
than liability reform, especially for the life insurance CEOs, who
are not even in the liability insurance business. The CEOs tried
to get fired up about it, but they could not. Accounting rules
simply do not plug into beliefs about right and wrong in remotely
the same way as tort liability.

They were concerned about the litigation explosion, not just
because it affected their business, but also because of the impact
they expected it to have on the larger economy and society. They
were concerned about the United States, where they saw the
explosion originating, and Europe, where they saw signs that it
was spreading. They were looking forward to hearing from me so
they could better understand and treat this American disease.

In this regard at least, I am sure that I disappointed my audience.
As 1 reported to them, except for auto accidents and the
occasional “mass tort” situation like asbestos, Agent Orange, or
breast implants, Americans actually do not bring tort claims all
that often, especially compared to the number of accidents and
injuries there are. We now have two decades of solid research
documenting this fact. What is more, the rate of auto lawsuits—
the most frequent kind of tort lawsuit—is going down. And,
despite the media focus on mass torts, products liability, and
medical malpractice, those kinds of cases are far less important
in dollar terms than either auto accidents or workers’
compensation.

In 2003 U.S. businesses paid $27 billion for auto liability
insurance premiums, $57 billion for workers’ compensation
insurance premiums, and less than $5 billion for products
liability insurance premiums. Doctors, hospitals, and other health
professionals paid only about $11 billion in medical malpractice
insurance premiums. This means that the real insurance money
and the real claiming action for U.S. business does not lie in
high-profile areas like products liability and medical malpractice.
The real action lies in routine, below-the-radar areas like
workers’ compensation and automobile lawsuits. U.S. businesses
paid less than half as much for products liability and medical
malpractice insurance, combined, as they paid for auto insurance,
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alone, and only a quarter of what they paid for workers’
compensation insurance.

Products liability and medical malpractice insurance look even
less significant compared to what ordinary Americans paid for
personal auto liability and no-fault auto insurance: $115.5 billion
in 2003. That is more than U.S. business paid for auto, workers’
compensation, products liability, and medical malpractice
insurance combined. Adding all the premiums of all the different
kinds of liability insurance together results in a big number—
about $215 billion in 2003—but that number is hardly exploding,
and the medical malpractice insurance share—$§11 billion—Ilooks
pretty small by comparison. It looks even smaller next to the
$1.5 trillion plus (that is more than 1,500 billion dollars) we
spent on health care that year. Something that amounts to less
than 1 percent of health-care costs simply cannot have the impact
on health care that the medical malpractice myth would have us
believe.

Even on a per doctor basis, that medical malpractice insurance
number is not as high as many people think. There were nearly
600,000 doctors in the United States in 2003. That means that
medical malpractice insurance premiums were about $12,000 per
doctor, and of course hospitals, dentists, and other health-care
professionals buy malpractice insurance, too. So the average
premium doctors paid was less. Some kinds of doctors have to
pay much more. Obstetricians are the best-known example. But
there is a simple insurance reform that will solve that problem, as
1 will explain in chapter 8.

Where Americans do excel in litigation is in the area of business
lawsuits. If you read the business section of the newspaper, you
know that B2B—business-to-business—sales are hot. So is B2B
litigation. Some of the business executives who complain about
the litigation explosion must be thinking about their own
behavior. In one indication, the proportion of lawyers who bring
personal-injury lawsuits has remained steady since 1975, while
the share of lawyers involved in business litigation has more than
tripled.

I enjoyed the London presentation, and, as predicted, we had
some vigorous debate. Did | persuade the CEOs that the tort
litigation explosion is a myth? They did not get to be CEOs by
lacking confidence, so they were not shy about telling me what
they thought. Some argued with me then. Some continue to argue
with me. But we are still talking. And their people are reading
the research.

| also told them, and 1 continue to repeat every chance I get, that
they should be careful what they wish for. What other industry
asks the government to reduce the demand for its product? Tame
the tort system, and hospitals and other big businesses will
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decide that they do not need liability insurance. Take away the
risk of a really big lawsuit, and a line of credit is nearly as good

) as an insurance policy, and, with a line of credit, you pay only
for the credit you use. Once businesses can predict their liability
losses with enough certainty, a monthly savings plan is even
better, and it costs even less.

Who knows how long it will take me to convince them, if | ever
will. But 1 have already noticed a change in the rhetoric, from
complaints about the number of lawsuits to complaints about the
size of the lawsuits. Complaints about the size of lawsuits
represent a real improvement, because at least they have some
basis in reality. Medical malpractice claims are getting bigger.
So are auto claims and workers’ compensation claims. Of course,
the fact that claims are getting bigger does not mean that the tort
system is out of control. Tort claims are getting larger mostly
because health care costs more than ever before.

Putting the Medical Malpractice Myth in a Political Context

My interest in the medical malpractice myth grows out of a
variety of experiences that have nothing to do with politics. My
father and father-in-law are both doctors. | regularly teach tort
law, the branch of law that includes medical malpractice law. My
field research on personal-injury litigation introduced me to
many lawyers on both sides of medical malpractice lawsuits.
And my role as the director of an insurance education and
research program virtually guaranteed that I would want to
understand the medical malpractice insurance crisis that broke
out in 2002.

Despite the fact that my interest in medical malpractice is not
political, there is no avoiding the fact that medical liability
reform has become a very partisan issue. With some exceptions,
Republican legislators favor cutting back on tort liability and
Democratic legislators do not. And over the course of the last
thirty years, tort reform has become one of the top political
objectives of groups like the Chamber of Commerce, the
American Manufacturers Association and other traditionally
business-oriented trade associations. These groups support
medical liability reform as part of their effort to limit tort law
more broadly.

The effort currently underway in Washington to include
pharmaceutical companies and medical device manufacturers
under the umbrella of national medical liability reform shows
how medical malpractice reform can pave the way for broader
efforts to limit liability. Pharmaceutical companies and medical
device manufacturers are not the target of medical malpractice
lawsuits. Instead they face the same kinds of product liability
claims as any other manufacturer. But their products are used in
the medical field, and therefore the medical liability reform tent
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may be big enough to hold them, too—or so their Washington,
D.C., lobbyists contend. From there, it is a small step to limit
liability in other areas, so that all defendants receive equal
freatment.

Doctors have conflicting interests in the larger political struggle
over access to the courts. On the one hand, efforts to limit
medical liability serve their long-term interest in self-regulation
and professional autonomy. As researchers from Harvard
Medical School have explained, “Physicians and their societies
are actively resisting the legitimacy of the law as a means of
controlling and regulating the practice of medicine. . .. The
profession’s organizations have invested extensive financial,
cultural and political resources to resist what both rank-and-file
practitioners and the professional collective regard as
infringements on medical work.”

On the other hand, doctors are consumers and, increasingly,
employees and independent contractors who work for large
organtizations. In these roles they have a strong interest in
maintaining access to courts,

These conflicting interests are playing out right now in my state
of Connecticut. On the one hand, our state medical society has
been lobbying the Connecticut legislature, hard, in favor of
medical liability reform. On the other hand, the society has filed
lawsuits against several big health insurance companies that
doctors believe are not playing fair. After the medical society
achieved a favorable result in one of the lawsuits, | spoke to their
executive director, suggesting that there might be some irony in
their using the courts to advance doctors’ interests—while at the
same time trying to limit what patients could do in court.

He explained that there is no conflict in the two positions: the
medical society’s lawsuits involve different issues and different
fields of law than medical malpractice. I had to agree that he was
correct in technical, legal terms. But to my mind, the society is
walking a tightrope. The skilled artisans and craftsmen who
formed the American Federation of Labor used to think that they
had more in common with businessmen than with the industrial
trade unions. They changed their view in the carly part of the
twentieth century, when the expansion in the scope of
manufacturing and construction restricted their independence and
control over the workplace. Will doctors follow a similar path in
the twenty-first century, when large health plans place greater
pressure on health-care providers to control costs and take a
more businesslike approach to health care?

Part of the art of politics is keeping supporters focused on the
things they agree upon so they don’t break up the coalition by
fighting about other things. Tort reform is one issue on which
doctors, health insurers, and most businesses clearly agree. The
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medical malpractice myth helps to maintain that alliance, by
keeping rank-and-file doctors and the medical societies
completely committed to tort reform and grateful to the (mostly
Republican) politicians who deliver it.

President Bush’s January 2005 speech on medical liability
reform in Collinsville, lllinois, shows just how strongly his
administration is promoting the medical malpractice myth. As
with any major political address by a politician from either party,
the visual images, alone, tell a significant story. The White
House video of the speech opens with a wide-angle shot of the
president walking toward a podium stationed in front of 2
bleacher full of cheering doctors in white coats, beneath a large
banner on which the words “Affordable Healthcare™ are framed
between two large images of the caduceus—the twined snake
and wing symbol of the American medical profession. When the
camera pulls in tight for the speech, we see a striking image:
President Bush, the presidential seal on the podium below, and
doctors in white coats all around.

In advance of the Collinsville address, the White House had
announced that the president would be discussing medical
liability reform. By linking “affordable health care” with medical
liability reform and surrounding the president with cheering
doctors, the image conveyed a clear message. Medical
malpractice lawsuits are a big reason health care is so expensive.
The president supports doctors’ efforts to eliminate that cost.
And doctors support the president.

The speech itself delivered the same message. “I’m here to talk
about how we need to fix a broken medical liability system,” the
president announced to a roar of applause. He mentioned by
name the Illinois Republican politicians attending the speech,
explained how they are supporting the cause, and offered special
thanks to the Republican legislator who was “leading the medical
liability reform effort” in the Illinois state legislature. After
running through the top agenda items for his administration and a
few other health-care reform ideas designed to control health-
care costs, he arrived at his main topic:

What’s happening all across this country is that
lawyers are filing baseless suits against hospitals and
doctors. That’s just a plain fact. And they’re doing it
for a simple reason. They know the medical liability
system is tilted in their favor. Jury awards in medical
liability cases have skyrocketed in recent years. That
means every claim filed by a personal-injury lawyer
brings the chance of a huge payoff or a profitable
settlement out of court. That’s what that means.
Doctors and hospitals realize this. They know it’s
expensive to fight a lawsuit, even if it doesn’t have
any merit. And because the system is so
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unpredictable, there is a constant risk of betng hit by
a massive jury award. So doctors end up paying tens
of thousands, or even hundreds of thousands of
dollars to settle claims out of court, even when they
know they have done nothing wrong.

From there, the speech proceeded point by point through the
medical malpractice myth: the frivolous lawsuits, the courts’ bias
against doctors, the skyrocketing jury awards, the huge
settlements in cases in which doctors did nothing wrong, the
direct link between lawsuits and insurance premiums, the doctors
leaving the practice of medicine, the patients who cannot find
doctors, and the huge waste of money on defensive medicine.
“This liability system of ours is,” the president said, “what [’'m
telling you, is out of control.” It was an effective, succinct, and
powerful statement of the medical malpractice myth.

It would take a book—this book I hope—to set the record
straight after a speech like that.

Copyright notice: Excerpt from pages 1-14 of The Medical Malpractice Myth by Tom Baker,
published by the University of Chicago Press. ©2005 by the University of Chicago. All rights
reserved. This text may be used and shared in accordance with the fair-use provisions of U.S,
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HOW THE INSURANCE INDUSTRY CREATES "CRISES" AND
LEADS THE CHARGE FOR "TORT REFORM"

From 1985 through the late 1980s, manufacturers, municipalities, doctors, nurse-midwives, day-care centers, non-profit groups
and many other commercial customers of liability insurance, found themselves in the midst of a "crisis.” Insurance rates were
skyrocketing, up 300 percent or more for some. Many could not find coverage at any price.

Insurance companies said that their costs were being driven up by a so-called “explosion” in litigation, claiming "frivolous
lawsuits" and "out of control” juries were suddenly forcing insurers to make insurance unaffordable and sometimes unavailable.
They told state legislatures around the country that the only way to ease this crisis was to limit "tort™ or liability laws, to make it
more difficult for sick and injured consumers to sue and be compensated by wrongdoers in court (also known as "tort reform™).

In 1986 alone - the year of the American Tort Reform Association's founding -- 41 states passed legislation to limit the liability
f wrongdoers, restrict the amount of monetary damages injured consumers could receive in court, or make it more difficult for
¢ injured to obtain attomeys to represent them against insurance companies. In a few states, legislatures enacted across-the-

board tort law limits, overturning years of common law that for generations had afforded harmed citizens the right to challenge

corporate wrongdoing in court.

For the most part, these new "tort limits" have remained on the books. Moreover, in every year since, states have enacted
additional "tort reforms,” based on the same rationale first advanced in the mid-1980s -- that restricting victims' rights will lead to
more affordable liability insurance rates.

But what ultimately proved to be the true cause of the "liability insurance crisis” of the mid-1980s was not the legal system at all.
Study after study that examined the property/casualty insurance industry found that the "insurance crisis” was actually a self-
inflicted phenomenon caused by the mismanaged underwriting practices of the industry itself.

The insurance industry's profits and underwriting practices are cyclical, often characterized by sharp ups and downs. In fact, these
underwriting practices and the insurance cycle caused a similar, less severe “insurance crisis” in the mid-1970s. During years of
high interest rates and/or excellent insurer profits, insurance companies engage in fierce competition for premiums dollars to
invest for maximum return. Insurers lower prices and insure very poor risks just to get the premium dollars. In the mid-1980s, the
cycle's effects were exacerbated by a particularly exaggerated underwriting response to the high interest rates of the early 1980s,

characterized by such risky underwriting as insuring the MGM Grand Hotel months after it burned down in a fire.1

By 1985 when interest rates had dropped and investment income had decreased accordingly, the industry responded by sharply
increasing premiums and reducing availability of coverage, creating a "liability insurance crisis."

As Business Week magazine explained a January, 1987 editorial:
Even while the industry was blaming its troubles on the tort system, many experts pointed out that its problems
. were largely self-made. In previous years the industry had slashed prices competitively to the point that it incurred
enormous losses. That, rather than excessive jury awards, explained most of the industry's financial difficulties.?

The Ad Hoc Insurance Commiitee of the National Association of Attorneys General concluded after studying the "crisis” in
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1686:

The facts do not bear out the allegations of an "explosion” in litigation or in claim size, nor do they bear out the -
allegations of a financial disaster suffered by property/casualty insurers today. They finally do not support any j
correlation between the current crisis in availability and affordability of insurance and such a litigation "explosion.”

Instead, the available data indicate that the causes of, and therefore solutions to, the current crisis lie with the

insurance industry itself.?

State commissions in New Mexico, Michigan and Pennsylvania reached similar conclusions.? Even the insurance industry
admitted this internally. In 1986, Maurice R. Greenberg, President and Chief Executive Officer of American International Group,
inc., one of the country's leading property/casualty companies, told an insurance audience in Boston that the industry's problems
were due to price cuts taken "to the point of absurdity" in the early 1980s. Had it not been for these cuts, Greenberg said, there

would not be ‘all this hullabaloo' about the tort system."*

But to the public and to lawmakers, insurers told a different story. In fact, coming out of their bottom year of 1984, insurance
companies began a "massive effort to market the idea that there is something wrong with the civil justice system."® The goal, in
the words of one of the industry's leading spokespersons, GEICO's chairman John I. Byrne, was "to withdraw [from the market]
and let the pressure for reform build in the courts and in the state legislatures."? Evidence gathered by over a dozen state
attorneys general for an antitrust class action filed in 1988, and settled in 1995, found that a number of insurance companies
actually conspired to create this insurance crisis by restricting coverage to commercial customers and raising prices, creating an

atmosphere intended to coax states into enacting "tort reform."®

To support this effort, the Insurance Information Institute purchased $6.5 million worth of print and television ads in 1986,
designed to reach 90 percent of all U.S. adults, in order "to change the widely held perception that there is an ‘insurance crisis' to
a perception of a ‘lawsuit crisis.”® The ads targeted groups that were having difficulty obtaining affordable insurance. Headlines
read: The Lawsuit Crisis is Bad for Babies, The Lawsuit Crisis is Penalizing School Sports and Even Clergy Can't Escape the
Lawsuit Crisis, and they appeared in Readers’ Digest, Time and Newsweek, as well as in Sunday magazine supplements.!? In
986, after Congressman John J. LaFalce (D-N.Y.) asked the Insurance Information Institute to submit information to Congress )
back up the "clergy" ads, he stated: )

The information they gave us would lead us to conclude that there are only about a dozen of these religious
malpractice cases pending throughout the country, and that the only one that has gone to trial was dismissed in
favor of the defendant. In other words, ... at the time these ads were run, the insurance industry had not yet paid out
one cent pursuant to any court judgment in any of these cases. Yet, they form an integral part of its national

advertising campaign.}!

Insurance companies and other insurance trade associations complemented the Insurance Information Institute campaign with
their own ads. For example

s Johnson & Higgins ran several ads in 1985 and 1986. One that appeared in the Wall Street Journal on November 19, 1985,
stated, "the mounting wave of losses, which last year cost insurers more than $116 for every $100 of premium taken in,
has forced insurers to act defensively. Most have stopped offering pollution insurance entirely and have cut back on other
vital liability coverages ... Nothing has done more to create this ominous situation than the field day plaintiffs are having

in court."1?

o Aetnaran a series of ads in 1987. One contained a pull-quote that read, "Somehow we've managed to create a [civil
justice] system that makes good people behave badly." The ad blamed the civil justice system for the fact that "insurers,
whose reasons for being in business is to pool risks so that they are affordable, start looking for reasons not to take

risks."1?

s A full-page ad in the September 11, 1987, Sacramento Bee, placed by the Association of California Insurance Companies,
"invited the California Trial Lawyers Association to help put the brakes on insurance costs by supporting a cut in
contingency fees and limiting non-economic damages from auto accidents.”

ate legislatures, regulators, and voters in ballot initiative states, were all told by business and insurance lobbyists (and their PR )

firms) that the way to bring down insurance rates was to make it more difficult for injured consumers to sue in court. For
example,
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At a 1986 meeting of National Association of Insurance Commissioners, lowa's commissioner, William D. Hager,
remarked, "The insurance industry has argued for some time that insurance rates and availability are predicated upon the
high costs associated with the expanding tort system. It should clearly follow, therefore, that insurance rates will decrease

and the availability improve with the advent of legislative reforms of the tort system."14

lowa's Attorney General Tom Miller asserted in 1986, "reforms are needed to reduce tort liability in the state and
consequently cut spiraling insurance rates."1*

A spokesman for the Texas Medical Association promised in 1986, "If significant tort reform is passed next year, there
will be an immediate stabilization of premiums."!$

In its March, 1987 newsletter, the Association for California Tort Reform, announced, "[D]oes significant reform mean
lower insurance premiums? Yes!"

Ralph Gaines, Jr., a spokesman for the Alabama Civil Justice Reform Committee, said in 1987, "rigorous and meaningful
tort reform will go a long way to reduce rates in insurance premiums."!”

In New York in 1986, just months after state lawmakers responded once to the "insurance crisis” by enacting major "tort
reforms,” Minority Leader Clarence D. Rappleyea (R-Norwich) called for even more changes -- complete elimination of
joint and several liability and a $250,000 cap on "non-economic damages -- saying these measures were still needed "to

ease the liability insurance crisis."!8

To garner support for Florida's Amendment 10, the unsuccessful 1988 ballot initiative that would have capped
noneconomic damages at $100,000, the Florida Medical Association argued that "the cap was a necessary tradeoff to stop

spiraling insurance rates."12

Doctors in Montana and their insurers believed in 1988, "if tort reform is enacted to make the system more predictable,
insurance rates will stabilize or drop."%2

In a November 7, 1988, editorial entitled "Prepare for the backlash,” the National Underwriter, an insurance trade
publication, bluntly conceded, "Let's face it. The only reason tort reform was granted in many states is because people
accepted our argument that it was needed to control soaring insurance rates.”

However, notwithstanding this well-orchestrated public relations and lobbying campaign, there was a "virtual absence of
empirical evidence that tort reform [would] indeed lower liability insurance rates or expand the insurance's availability,” as one
business trade publication put it."2! What's more, when they were pushed hard by legislators to provide guarantees that rates
would drop, they could not. And their subsequent rate filings with insurance departments confirmed this. For example,

./

h
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In 1986, lobbyist Peter G. Strauss of the Atliance of American Insurers, testified that "liability insurance rates would go
down" if the New Jersey legislature enacted a cap on damages, repealed the collateral source rule and eliminated joint and
several liability. However, "he said he could not say how much rates would drop.” And, under questioning from New
Jersey Senate President John F. Russo (D-Ocean County), "he said that he knew of no state where rates had declined as a

result of such 'caps’ or other revisions in the civil justice system."2?

In 1986, Washington State enacted what was considered at the time "one of the most comprehensive [tort] reform bills
yet." Before it passed, Ted E. Linham, president of the Washington State Physicians Insurance Association, "testified in
the state legislature that the new law would reduce premiums charged by the association, which is a mutual company, by
25% to 30% within 18 months after the legislation takes effect Aug. 1.” However, after the law passed, the company asked
for a rate hike, and state regulators began "looking for an explanation of why the insurer wants a premium hike after the

industry was successful in getting tort reform."#

Following enactment of extensive "tort reforms” in Florida in 1986, Aetna and St. Paul Marine Insurance Company filed
rate documents notifying Florida's insurance commissioner that even these extensive tort changes would not reduce rates.
Filings made in 1986 by 104 insurers licensed in Florida showed that out of 277 filings, 175, or 63 percent showed no

savings from "tort reform” while none showed savings of more than 10 percent. 3

In 1986, Connecticut enacted major “tort reforms” to "bring insurance premiums down by setting ceilings and other
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restrictions on liability." But by 1987, one state lawmaker was noting, "the insurance industry now says those measures
. will have no effect on insurance rates. We have been disappointed by the response of the insurance industry. The reforms

we passed should have led to rate reductions because we made it more difficult to recover, or set limits on recovery. But W

this hasn't happened."2*

Eventually, a few years after the mid-1980s insurance crisis, the insurance cycle flattened out, rates stabilized and availability
improved everywhere. This had nothing to do with tort law restrictions enacted in particular states, but rather to modulations in
the insurance cycle everywhere. In 1991, for example, Washington's insurance commissioner Dick Marquardt concluded in a
report that it was "impossible to attribute stable insurance rates to tort-law changes or the damages cap,” since rates also
improved in states that did not pass tort reform.*¢ The reason, of course, is that "tort reform" is based on an untrue premise: that
the legal system, rather than the underwriting practices of the insurance industry, is responsible for gyrations in the cost and
availability of insurance.

Despite this evidence, states have continued to enact sometimes drastic limitations on the rights of severely injured people, in the
hopes that insurance rates still might drop. For example, [llinois passed such severe restrictions in 1995 (although the law was
largely declared unconstitutional in 1997)27 in part, "to protect the availability of affordable liability insurance.?® As recently as
the spring of 1999, Florida passed an extensive "tort reform™ package including caps on punitive damages, severe limits on joint
and several liability and a statute of repose in products liability cases. Florida's business lobbyists frequently cited the insurance

argument before the bill finally passed.??

Premium Deceit: The Failure of "Tort Reform" to Cuf Insurance Prices, is the first comprehensive empirical study of "tort
reform's" impact on insurance costs and rates since 1985, shows that legislative attempts to reduce insurance rates by taking away
the rights of the most seriously injured in our society, has been and continues to be a failed public pelicy.
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MYTHBUSTER!

MEDICAL MALPRACTICE: MYTH VS. REALITY

MYTH: The courts are "'clogged" with "frivolous” medical malpractice lawsuits.

FACT: Medical malpractice litigation in this country is far from frivolous. Ina major
study released in 1999, the National Academy of Sciences Institute of Medicine found that up to
98,000 people are killed each year by medica! errors in hospitals -- far more than die from car
accidents, breast cancer or AIDS. Kohn, Corrigan, Donaldson, Eds., To Err is Human, Building a
Safer Health System, Institute of Medicine, National Academy Press: Washington, DC, 1999 (These
figures vastly underestimate the magnitude of the problem since hospital patients represent only a
small percentage of the total population at risk). Yet eight times as many patients are injured by
medical malpractice as ever file a claim; 16 times as many suffer injuries as receive any
compensation. Harvard Medical Practice Study, Patients, Doctors and Lawyers: Medical Injury,
Malpractice Litigation, and Patient Compensation in New York, 1990.

FACT: Numerous hospital and medical procedures have been made safer as a result
of lawsuits. These include: anesthesia procedures, catheter placements, drug prescriptions, hospital
staffing levels, infection controd, nursing home care and trauma care.

MYTH: Jurors - who are trusted to make life and death decisions every day - are so arbitrary
in medical malpractice cases that their power and authority must be taken away by cash-
greased politicians.

FACT: Despite the hype, juries are extremely conservative while insurance
companies are making huge profits. The average claims payout by medical malpractice
insurance companies is about $30,000 per year and has been virtually unchanged for the last decade,
according to a 2001 study by the Consumer Federation of America of actual claims paid. In fact, total
insurance payouts to ali claimants have hovered between $2.5 billion and $4 billion per year. Memo
from to Interested Persons with attached spreadsheet prepared by J. Robert Hunter, Director of
Insurance, Consumer Federation of America, November 14, 2001. By comparison, Americans spend
twice that much — about $8 billion — on dog food each year. As a result, medical malpractice insurance
companies are raking it in, with profits 65 percent higher than the rest of the property/casualty
insurance industry over the last decade. “*Malpractice Suits Not Driving Medical Costs Up,” Says
Group,” Times Picayune, May 5, 1999.

FACT: In most cases, juries award nothing at all to medical malpractice patients.
Injured victims win before juries in only 23 percent of cases. In 1992, the rate of medical malpractice
plaintiff victories in front of juries was 7.5 percent higher at 30.5 percent. Examining the Work of
State Courts, 2001; A National Perspective from the Court Statistics Project (2001), p. 94; "Tort
Trials and Verdicts in Large Counties, 1996," U.S. Department of Justice, Office of Justice Programs,
Bureau of Justice Statistics, NCJ-179769 (August 2000, p. 9.

FACT: Punitive damages are awarded only for the most egregious wrongdoing;
"capping' damages hurts exclusively the most seriously injured patients. According to
the Bureau of Justice Statistics, only 1.1 percent of medical malpractice plaintiffs who prevailed at
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trial were awarded punitive damages in 1996. Of these, 1.2 percent of plaintiff winners were awarded

punitive damages by juries. No plaintiffs were awarded punitive damages by judges in 1996. "Tort

Trials and Verdicts in Large Counties, 1996," U.S. Department of Justice, Bureau of Justice Statistics, -
NCJ 179769 (August 2000), p. 7. )

FACT: " A doctor-led research group examined 8231 closed malpractice cases in
New Jersey and found that the verdicts rendered by juries in the few cases that went
to trial correlated with the judgment of the insurers' reviewing physicians." Marc
Galanter, "Real World Torts: An Antidote to Anecdote,” 55 Md L.Rev. 1093, 1111 (1996), citing
Mark I. Taragin et al., "The Influence of Standard of Care and Severity of Injury on the Resolution of
Medical Malpractice Claims," 117 Annals Internal Med. 780, 782, 780 (1992).

FACT: In Maryland, which also has a law that caps damages, a jury rendered a
$5.4 million verdict in a case in which a young man lost a leg due to malpractice at
Maryland hospital. When one juror, who spoke to the New York Times, learned during an
interview that a judge had reduced the award to $515,000, he said, ™It's like a slap in the face. We get
your opinion and then we just go decide it our way." William Glaberson, "Juries, Their Powers Under
Siege, Find Their Role Is Being Eroded," New York Times, March 2, 2001.

MYTH: Medical malpractice lawsuits drive up health care costs and insurance premiums.

FACT: Medical malpractice costs make up only a tiny fraction of total health care
costs. According to a study by the Consumer Federation of America, medical malpractice costs, as a
percentage of health care costs, are at an all time low, 0.55 percent. Report author J. Robert Hunter,
former Texas Insurance Commissioner and Federal Insurance Administrator, said, “Medica!
malpractice insurance is amazing value, considering that it covers all medical injuries for about one-
half of one percent of health system costs!” Memo from to Interested Persons with attached
spreadsheet prepared by J. Robert Hunter, Director of Insurance, Consumer Federation of America,
November 14, 2001.

N

. FACT: Far more costly than malpractice lawsuits are the costs of medical errors.
Total national costs (lost income, lost household production, disability and health care costs) of
negligence in hospitals are already estimated to be between $17 billion and $29 billion each year, of
which health care costs represent over one-half. Moreover, these figures vastly underestimate the
magnitude of the problem since hospital patients represent only a small percentage of the total
population at risk, and direct hospital costs are only a fraction of the total costs. Kohn, Corrigan,
Donaldson, Eds., To Err is Human,; Building a Safer Health System, Institute of Medicine, National
Academy Press: Washington, DC, 1999,

FACT: Limiting a patient's right to sue will do nothing to control insurance rates. A
1999 Center for Justice & Democracy study, Premium Deceit; The Failure of "Tort Reform" (o Cut
Insurance Prices, co-written by J. Robert Hunter, was the first-ever exhaustive look at the impact of
tort restrictions on state-by-state insurance costs over the last 14 years. According to Hunter, "Despite
years of claims by insurance companies that rates would go down following enactment of tort reform,
we found that tort law limits enacted since the mid-1980s have not lowered insurance rates in the
ensuing years. States with little or no tort law restrictions have experienced approximately the same
changes in insurance rates as those states that have enacted severe restrictions on victims' rights,"
Following the release of Premium Deceit, spokespeople for the American Tort Reform Association
(ATRA) agreed. Both ATRA's president and general counsel said in published statements that
lawmakers who enact restrictions on consumers' legal rights should not expect insurance rates to drop.

And in a startling March 13, 2002 admission, the American Insurance Association (AIA), a major

industry trade group, said lawmakers who enact “tort reform” should not expect insurance rates to

drop. Specifically, an AIA press release, evidently issued to critique Premium Deceit, led with an

astounding face-saving pronouncement: “[T]he insurance industry never promised that tort reform

would achieve specific premium savings.” If legislators really want to control insurance costs, they

would be best served by taking a closer look at the insurance industry’s waste, inefficiency and .
mismanagement. )

MYTH: Medical malpractice lawsuits are causing doctors to move to states where they are less
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likely to be sued.

FACT: There is no correlation between where physicians decide to practice and
state liability laws. In West Virginia, the state medical association has said that "meritless”
malpractice claims are driving up insurance rates and causing a mass exodus of doctors from the state.
However, Charleston Gazette reporters Lawrence Messina and Martha Leonard uncovered data
proving just the opposite. In a landmark series, "The Price of Practice," Messina and L.eonard found
that the number of doctors in West Virginia has increased yearly, with the state seeing a 14.3 percent
increase in its number of doctors between 1990 and 2000. This increase is at a rate about 20 times
greater than the population. Martha Leonard, "State has seen sharp increase in number of doctors,”
Sunday Gazette Mail, February 25, 2001.

Similar findings have recently been made of Pennsylvania doctors. According to a recent census
conducted by the Pennsylvania CAT fund, the state agency that provided backup malpractice
coverage for doctors and hospitals, the number of Pennsylvania doctors increased by 13.5 percent
between 1990 and 2000, a period the population grew just 3.4 percent. Then-head of the CAT fund,
John H. Reed, reported not only that there was no evidence of “any major departure of physicians
from the state” but also that Pennsylvania had “more doctors {in 2001] than we did five years ago or
ten years ago.” Ann Wlazelek, “Doctors’ ad campaign baseless; They’re not fleeing Pa., but
malpractice straits create ‘hostile’ climate,” Morning Caill, March 24, 2002; Josh Goldstein, “Recent
census of doctors shows no flight from Pa,” Philadelphia inquirer, October 2, 2001. Moreover,
Morning Call reporter Ann Wlazelek found that in the year 2000 “Pennsylivania ranked ninth-highest
nationally for physician concentration, a top-10 position it has held since 1992. There were 31 8
doctors for every 100,000 residents in 2000, according to the American Medical Association.” Ann
Wiazelek, “Doctors’ ad campaign baseless; They’re not fleeing Pa., but malpractice straits create
‘hostile’ climate,” Morning Call, March 24, 2002.

In New York, where OB/GYN’s say they are threatening to leave the states, the New York Public
Interest Research Group (NYPIRG) released figures showing that New York State is third in the
nation in its number of obstetricians and gynecologists per capita, well ahead of California (ranked
27th). When compared to the region, only Connecticut (ranked 2nd) is ahead of New York State in the
number of ob gyns per capita. Moreover, the number of physicians practicing in New York State has
skyrocketed and is increasing at a rate faster than the national average. The number of physicians in
New York State has risen dramatically over the past twenty years. New York had 280 doctors per
100,000 people in 1980; it had 414 physicians per 100,000 population in 1998. The nation’s ratio of
physicians per capita rose by 43.6% compared with the 47.9% increase in New York during that same
period. New York State is now ranked second to Massachuseits in the number of doctors per capita.

Other analyses have come to similar conclusions. One recent study found that, “despite anecdotal
reports that favorable state tott environments with strict...tort and insurance reforms attract and retain
physicians, no evidence suggests that states with strong...reforms have done so.” Eleanor D. Kinney,
“Malpractice Reform in the 1990s: Past Disappointment, Future Success?” 20 J Health Pol. Pol’y &
L. 99, 120 (1995), cited in Marc Galanter, “Real World Torts,” 55 Md L. Rev. 1093, 1152 (1996). A
1995 study of the impact of Indiana’s medical malpractice “tort reforms,” which were enacled with
the promise that the number of physicians would increase, found that “data indicate that Indiana’s
population continues to have considerably lower per capita access to physicians than the national
average.” Eleanor D. Kinney and William P. Gronfein, “Indiana’s Malpractice System: No-Fault by
Accident,” 54 Law & Contemp. Probs. 169, 188 (1991), cited in Marc Galanter, “Real World Torts,”
55 Md. L. Rev. 1093, 1152-1153 (1996).

Updated July 2002.
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The Center for Justice & Democracy is a non-profit, non-partisan public interest organization that works
to educate the public about the importance of the clvil justice system, and fights to protect the right
to trial by jury and an Independent judiclary for all Americans. CI&D Is funded by Individual contributions
and foundatlons, Including the Deer Creek Foundation, the Nathan Cummings Foundatlon and
the Stern Famlly Fund. It Is not connected to any business or trial lawyer organization.
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Testimony of John Risch
Before the House Judiciary Committee
In Support of HB 1390
February 11, 2009

Mr. Chairman and members of the committee, my name is John Risch. I am the
elected North Dakota legislative director of the United Transportation Union. The
UTU is the largest rail labor union in North America. Our membership includes
conductors, engineers, switchmen, trainmen, and vardmasters,

I'am here today in support of HB 1390 because North Dakota’s legal system should
provide for equality of justice under law, that is, we should all be held responsible
for our actions. No one should receive special protection from the harm they do to
others.

That’s really what this bill is all about--removing an unjust special legal protection
for medical providers.

Lawyers, farmers, railroad workers and others have no special legal protection for
any harm we may do to others. Virtually every North Dakotan is held accountable
for their actions except medical providers.

Why should a doctor or medical facility have their liability for damages capped
when any other citizen who cripples someone must pay the full damages assessed
by a jury? There is no reliable data to suggest that capping noneconomic damages
reduces costs for anyone except the person or facility found responsible for causing
the damages.

One of my former members (he died recently) was paralyzed by a very aggressive
and unnecessary surgical procedure performed by a North Dakota doctor. The
procedure the doctor attempted to perform was an 11-level fusion to "relieve" back
pain.

Malpractice was established through the testimony and affidavits of the former
chief of the orthopedic department at the University of Minnesota and a highly
respected spinal surgeon. The surgery paralyzed my member from the waist down
and he never took another step. He suffered both emotionally and physically for the
rest of his life. He lost any semblance of enjoyment in life and required assisted

CGED e MASE



living arrangements. He could not go to the bathroom alone, get out of bed without
assistance and suffered numerous indignities for the rest of his life. This man’s non-
economic loss was capped at $500,000.

He died recently after becoming sick with pneumonia and being unable to shake it
due to his immobility. He was basically suffocating and died of heart failure after a
number of years of suffering.

His out of court settlement is confidential and perhaps the $500,000 cap was
adequate. But it begs the question, “Why should medical providers be singled out
for special protection under law?” The answer is they shouldn’t, a jury should
decide these cases like they do any other case.

Many states have no caps on noneconomic damages and some that have caps, have
had their state supreme courts rule them unconstitutional.

North Dakota juries are not known for runaway verdicts. And there is no
justification for providing this “Special Treatment Under Law” for medical
providers.

I commend Representative Belter for bringing this issue before the committee, and I
respectfully request that the committee recommend a Do Pass on HB 1390,
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NORTH DAKOTA
MEDICAL
ASSOCIATION

1622 East Interstate Avenue
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Chairman DeKrey and Committee Members. I'm Bruce Levi and | serve as the
Executive Director of the North Dakota Medical Association. The North
Dakota Medical Association is the professional membership organization for

North Dakota physicians, residents and medical students.

The North Dakota Medical Association and other physician specialty
organizations oppose HB 1390, which would repeal the $500,000 cap on non-
economic damages in health care medical liability actions. HB 1390 would
remove a proven solution to the problem of maintaining a stable medical
liability insurance market in North Dakota for all health care professionals,

hospitals, nursing homes, clinics and other health care providers.

North Dakota physicians believe that patients are entitled to prompt and fair
compensation for injuries due to negligence. We support full payment for all
reasonable out-of-pocket economic losses, including current and future
medical expenses and wages, rehabilitation costs, and childcare expenses. We
also support other strategies for improving the medical liability system and
preventing patient injury, including pursuing patient safety initiatives,
promoting open communication between patients and health care
professionals, and recognizing the importance of an effective disciplinary
process through the ND Board of Medical Examiners and other health
professional boards. We also support a reasonable cap on non-economic
damages for pain and suffering because these damages are subjective and

unpredictable.

Insurance rates are based on the predictability of future losses. The North

Dakota limitation on non-economic damages, {irst enacted in 1995, has made



the predictability of losses much more precise and, in turn, has contributed to the fact that
medical professional liability rates in North Dakota are among the lowest in the country. You are
all aware that we in North Dakota struggle to recruit and retain qualified health care professionals
and face challenges in deploying resources to serve geographically dispersed communities, due to
our geographic and resource disadvantages. HB 1390 would remove one of the key advantages
we have in North Dakota for encouraging health care professionals to locate and remain in North

Dakota — that is, a stable medical liability insurance market.

Several studies clearly demonstrate a link between caps on non-economic damages and lower
premium rates and increased physician supply. Recent studies also show the positive impacts of
caps on premium rate changes in Texas and Mississippi. We also know that caps that are too

high, too unpredictable, or too exception-riddled are not effective.

With several decades of experience and thirty states with caps on damages, we know that if
properly designed, caps are the most effective means to reduce the cost of an imperfect
malpractice tort system, while preserving access to the courthouse for those who have

meritorious malpractice claims.
HB 1390 would negatively impact the current stability in the medical liability insurance market

in North Dakota, impacting both the availability and affordability of insurance and health care

access and cost.

HB 1390 would only create a problem — not solve one. NDMA urges a Do Not Pass on HB 1390.



Talking Points
Opposition to HB 1390

HB 1390 Would Remove a Proven Solution to the Problem of Maintaining
a Stable Medical Liability Insurance Market in North Dakota for all
Health Care Professionals, Hospitals, Nursing Homes and Other Health
Care Providers

oThe limitation on non-economic damages in NDCC ch. 32-42 recognizes what a
growing body of research has found: that these limitations (caps) are the single most
effective means of reducing the cost of the malpractice tort system while ensuring that
claimant patients are fully compensated for their economic damages. Economic analysis
has demonstrated that a cap on non-economic damages can eliminate the incentive to
litigate weak or meritless malpractice claims. Caps are particularly effective in reducing
the cost of the medical malpractice tort system because they apply only to the most
costly awards. Caps recognize the direct cause of instability in the medical liability
insurance market: exploding liability premiums due to a national environment of
escalating jury awards and settlements.

eWith several decades of experience with limitations on non-economic damages, we
know that, if properly designed, caps are the most effective means to reduce the cost of
an imperfect malpractice tort system, while preserving access to the courthouse for
those who have meritorious malpractice claims. Some of those system costs include:

- The long delays in getting compensation to claimants, and helping them begin
their rehabilitation.

- The unnecessary tests and procedures that patients must endure, in order to
reduce the health professional’s exposure to liability.

- The time lost by physicians, nurses and other health professionals in defending
themselves against malpractice claims.

- The loss of highly-trained health professionals from areas where they are sorely
needed, including small towns and rural areas.

eNorth Dakota physicians believe that patients are entitled to prompt and fair
compensation for injuries due to negligence. We support full payment for all reasonable
out-of-pocket economic losses, including current and future medical expenses and
wages, rehabilitation costs, and childcare expenses. We also support other strategies for
improving the medical liability system and preventing patient injury, including pursuing
patient safety initiatives, promoting open communication between patients and health
care professionals, and recognizing the importance of an effective disciplinary process
through the ND Board of Medical Examiners. We also support a reasonable cap on non-

1



economic damages for pain and suffering because these damages are subjective and
unpredictable.

sComprehensive medical liability reforms, based upon California’s proven liability
reform law known as MICRA, are being sought by states because we know that the
evidence from the California experience ($250,000 cap on non-economic damages)
shows that MICRA-style reforms reduce the incentive for patients and attorneys to
litigate weak or marginal claims, reduce malpractice loss costs, hold down medical
malpractice insurance premiums — both generally and for the specialties most
vulnerable to malpractice suits, and accelerate the delivery of compensation to those
with meritorious malpractice claims.

sCurrently, thirty states have laws in place that limit non-economic or total damages in
medical liability actions.

eWe know that caps on non-economic damages can be effective in holding down costs
and improving access if they are sufficiently binding to alter the behavior of both
plaintiffs and defendants, are predictable, and are comprehensive. It is important to
recognize that caps that are too high, too unpredictable, or too exception-riddled are not
effective (Nevada experience).

eSeveral studies clearly demonstrate a link between caps on non-economic damages and
lower premium rates, (C. Kane, PhD, D. Emmons, PhD, The Impact of Caps on
Damages: How are Markets for Medical Liability Insurance and Medical Services
Affected?). Recent studies also show the positive impacts of caps on premium rate
changes in Texas and Mississippi (Physician Insurers Association of America).

eStudies demonstrate that tort reforms such as caps on damages increased physician
supply by more than two percent relative to non-reform states. The impact of reforms on
the supply of high-risk specialties is even greater; in emergency medicine the increase
was 11.5 percent, As a rural state, North Dakota is likely to be particularly affected by the
loss of physicians these studies suggest may occur if the cap is repealed.

HB 1390 Would Negatively Impact the Current Stability in the Medical
Liability Insurance Market in North Dakota, Impacting Both the
Availability and Affordability of Insurance and Health Care Access and
Cost

elnsurance rates are based on the predictability of future losses. The North Dakota
limitation on non-economic damages (NDCC ch. 32-42), first enacted in 1995, has made
the predictability of losses much more precise and, in turn, has contributed to the fact
that medical professional liability rates in North Dakota are among the lowest in the
country. (Midwest Medical Insurance Company (MMIC))



oThe medical malpractice insurance market in North Dakota through 2007 indicates a
low competitive market (ND Insurance Department); placing the state at a level of
vulnerability to national trends or decisions by medical liability companies to leave or
reduce their volume of business in the North Dakota market. HB 1390 would
substantially increase the potential for volatility in the North Dakota market by reducing
the predictability of losses for those medical liability companies that do business or are
considering doing business in North Dakota.

eFor health systems that self fund medical liability risk, a reserve account must be
funded based on the actuarially-defined estimated risk exposure. According to our self-
funded health systems in North Dakota, HB 1390 would significantly and negatively
impact the reserve account funding requirement necessary to meet that actuarially-
defined estimated risk exposure.

oThe repeal of NDCC 32-42-02 would result in increased professional liability insurance
rates for physicians in North Dakota and may have a negative impact on the number of
physicians willing to practice in the state, according to a major medical liability
insurance carrier (MMIC). The passage of HB 1390 would make the goal to make
professional liability insurance as affordable and available for physicians as possible
much more difficult to achieve.

eThe North Dakota limitation on non-economic damages applies to all “health care
providers,” and not only physicians, and the state’s health care malpractice insurance
market includes a variety of different types of risks: physician and surgeons,
hospital/clinic professional, dentists, chiropractors, nurses and other allied healthcare
providers.

eNorth Dakota struggles to recruit and retain qualified health care professionals and
faces challenges in deploying resources to serve geographically dispersed communities,
due to our geographic and resource disadvantages. HB 1390 would remove one of the
key advantages we have to encourage health care professionals to locate and remain in
North Dakota.

The North Dakota Legislative Assembly Must Protect Its Existing Liability
Reforms as the Best Approach to Averting the Impacts of a National
Problem

#The current medical liability crisis is a national problem - a problem North Dakota has
been able to largely avert through proactive reforms adopted by the North Dakota
Legislative Assembly. In the past several years nationally, medical liability premiums
have exploded due to escalating jury awards and settlements —doubling and even
tripling in some parts of the country. This has caused a significant financial strain on
physicians trying to keep their doors open for their patients. The good news is that rates
appear to be stabilizing; however, they are stabilizing nationally at very high levels.



eWhile physicians across the country have experienced huge increases in medical
liability insurance premiums in the past several years, certain specialties have been hit
especially hard. Many obstetrician/gynecologists and family practitioners have reported
that they have stopped delivering babies. Also, specialties that perform advanced and
high-risk procedures (such as neurosurgery and orthopedics) are affected. Emergency
departments are losing staff and scaling back or eliminating certain services, including
trauma units. North Dakota has not experienced these huge increases in premiums due
to factors that include our medical liability reforms, including the cap on non-economic
damages. HB 1390 would change all that.

HB 1390 Would Only Create a Problem — Not Solve One.

Defeat HB 1390.
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Several major professional and business organizations oppose HB No. 1390. These include the North Dakota Medical
Association, North Dakota Healthcare Association, North Dakota Medical Group Management Association, North Dakota
Chamber of Commerce, North Dakota Long Term Care Association, and the North Dakota Chiropractic Association. Many
physician specialty organizations oppose the bill as well, including the ND Society of Obstetrics and Gynecology, the ND
Chapter of the American Academy of Pediatrics, the ND Society of Eye Physicians and Surgecns, the ND Chapter of the
American College of Physicians, the ND Chapter of the American College of Surgeons, the ND Society of Anesthesiologists,
the ND Psychiatric Society, the ND Orthopaedic Society, and the ND Academy of Family Physicians.

The outpouring of concern is not surprising because HB 1390 would lead to higher medical costs and less access to health
care for North Dakotans. HB 1390 would only create a problem — not solve one. The following facilities in North Dakota
are represented by the ND Long Term Care Association, North Dakota Medical Association, North Dakota Medical Group
Management Association, and North Dakota Healthcare Association:

1 Aneta Aneta Parkview Health Center 31 Bismarck Family Foot and Ankle Clinic PC
2 Arther Good Samaritan Society — Arthur 32 Bismarck FEKA Hematology-Oncology
3 Arthur Prairie Villa 33  Bismarck Foot Care Associates
4 Ashiey AMC Clinic 34 Bismarck Healthways
5  Ashiey Ashley Clinic PC 35  Bismarck Horizon Medical Services PC
Ashley Ashley Medical Center 36 Bismarck Institute of Facial Surgery
Ashley Ashley Medical Center 37 Bismarck Jay R Huber DO PC
Beach Beach Medical Clinic 38 Bismarck Medcenter One Bismarck Family Clinic S
9 Belcourt Quentin Burdick Memorial Hithcare Facility 39 Bismarck Medcenter One Family Medical Center N
10 Beulah Coal Country Community Health Center 40  Bismarck Medcenter One Inc
11 Beulah Sakakawea Beulah Clinic 41 Bismarck Medcenter One Mental Health Ctr
12 Beulah Knife River Care Center 42 Bismarck Medcenter One Pain Clinic
13 Bismarck Advanced Surgical Arts Center 43  Bismarck Medcenter One Rehab Center
14 Bismarck Aesthetic Center of Plastic Surgery PC 44 Bismarck Medcenter One Walk-In Clinic
15  Bismarck Becker Plastic Surgery Ctr 45 Bismarck Medcenter One Walk-In Clinic North
16  Bismarck Bismarck Cancer Center 46  Bismarck Mid Dakota Clinic
17  Bismarck Bismarck Health Center 47  Bismarck Mid Dakota Clinic Gateway
18 Bismarck Bismarck Radiology Associates 48  Bismarck Mid Dakota Clinic Kirkwood
19 Bismarck 8ismarck VA Comm Based OQutpatient Clinic 43 Bismarck Mid Dakota Clinic-Center for Women
20 Bismarck Bome Spine Sports Clinic 50 Bismarck Mid Dakota Clinic-U of Mary Student Hith Cl
21 Bismarck Center for Family Medicine-Bismarck 51 Bismarck Mid Dakota Gateway Dermatology
22 Bismarck D Cynthia Cantwell MD 52 Bismarck Natural Journey
23 Bismarck Dakota Ear Nose Throat PC 53 Bismarck Cral Surgery Center of Bismarck
24 Bismarck Dakota Eye Institute 54 Bismarck Pain Treatment Ctr Anesthesiologists PC
25 Bismarck Dakota Eye Institute-North 55 Bismarck Pneumnos Lung and Critical Care Institute
Bismarck Dakota Foot and Ankle 56 Bismarck PrimeCare Pain Clinic
Bismarck Dakota Neurology 57  Bismarck Qand R Clinic
8 Bismarck Dakota Osteoporosis 58 Bismarck Regional Neurclogical Ctr PC
29 Bismarck Denise Forte Pathroff MD PC 59 Bismarck Spine, Orthopedic, and Pain Center PC

30 Bismarck Face and Jaw Surgery Ctr 60 Bismarck St Alexius Arthritis Clinic
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Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bisrmarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bismarck
Bottineau
Bottineau
Bottineau
Bowbells
Bowman
Bowman
Bowman
Bowman
Bowman
Cando
Cando
Cando
Cando
Carrington
Carrington
Carrington
Carrington
Casselton
Cavalier
Cavalier
Cavalier
Cavalier

Center

St Alexius Heart and Lung Clinic

St Alexius Medical Center

St Alexius Medical Center

St Alexius Neonatology Clinic

St Alexius Nephrology Clinic

5t Alexius Neurology Clinic

St Alexius Neurosurgery Clinic

5t Alexius Pain Clinic

St Alexius Physical Medicine Clinic
The Bone and Joint Center

The Center for Neurological Services
The Eye Clinic of ND

william E Cornatzer MD PC
Women's Medical Center

Baptist Home, Inc.

Edgewood Bismarck Senior Living
Maple View — East

Maple View — North

Medcenter One St. Vincent's
Medcenter One Subacute Unit
Missouri Slope Lutheran Care Center
Primrose Retirement Community
The Terrace

Valley View Heights

Waterford on West Century

St Andrews Bottineau Clinic

St Andrews Health Center

Good Samaritan Society — Bottineau
Bowbells Clinic

Southwest Healthcare Services
Southwest Medical Clinic

West River Health Clinic

Southwest Healthcare Services
Sunrise Village

Towner County Medical Center
Towner County Medical Ctr Clinic
St. Francis Residence

Towner County Living Center
Carrington Health Center

Foster County Medical Center
Golden Acres Manar

Holy Family Villa

Innavis Health Casselton

Altru Clinic-Cavalier

CliniCare

Pembina County Memorial Hospital
Wedgewocod Manor

Coal Country Community Health Ctr-Beulah
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120
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135
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142
143
144
145
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147
148
149
150
151
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Center
Columbus
Cooperstown
Cooperstown
Cooperstown
Cooperstown
Croshy
Crosby
Croshy
Devils Lake
Devils Lake
Devils Lake
Devils Lake
Devils Lake
Devils Lake
Devils Lake
Devils Lake
Devils Lake
Devils Lake
Dickinson
Dickinson
Dickinson
Dickinson
Dickinsan
Dickinson
Dickinson
Digkinson
Dickinson
Dickinson
Dickinson
Dickinson
Dickinson
Dickinson
Dickinson
Dickinson
Dickinson
Drake
Drayton
Dunseith
Dunseith
East Grand Forks
Edgeley
Edgeley
Edmore

Elgin

Elgin

Elgin

Coal Country Community Health Ctr-Center

Columbus Clinic

Cooperstown Medical Center
Cooperstown Medical Center Clinic
Cooperstown Medical Center

Park Place

Crosby Clinic

St Lukes Hospital

Good Samaritan Society — Crosby
Altru Clinic-Lake Region

Devils Lake Community Clinic
Medical Imaging Assoc Ltd

Mercy Hospital of Devils Lake
Northeast Eye Center

Good Samaritan Society — Devils Lake
GSS - Lake Country Manor
Heartland Care Center

Heartland Courts

0Odd Fellows Home

Adult Medicine of Dickinson
Advanced Orthopedics of ND
Arunava Das MD

Badlands Ear Nose and Throat Clinic
Dakota Bone and Joint

Dickinson Clinic

Great Plains Clinic

Prairie Imaging PC

St Josephs Hospital and Health Center
Woest River Foot and Ankle Clinic
Benedict Court

Dickinson Country House LLC
Evergreen

Hawks Point

Park Avenue Villa

St. Benedict's Health Center

St. Luke's Home

Central Dakota Clinic-Drake

Altru Clinic-Drayton

Johnson Clinic PC

Dunseith Comm. Nursing Home
MeritCare Clinic East Grand Forks
MeritCare Clinic Edgeley

Manor 5t. Joseph

Edmore Memoarial Rest Home

Elgin Community Clinic

Jacobson Memorial Hospital Care Center

Dakota Hill Housing



156 Elgin Jacobson Memorial Hosp Cr Ctr 203 Fargo MeritCare island Park

157 Ellendale Avera United Clinic 204 Fargo MeritCare Neuroscience Center
8 Ellendale Southeast Med Ctr-Ellendale 205 Fargo MeritCare Occupational Hith Ctr
Ellendale Evergreen Place 206 Fargo MeritCare Pain Clinic
0 Ellendale Prince of Peace Care Center 207  Fargo MeritCare Professional Building
161 Enderlin Hilicrest Medicai Clinic 208 Fargo MeritCare Psychiatry
162 Enderlin MeritCare Clinic Enderlin 209 Fargo MeritCare Reproductive Medicine Institute
163 Enderlin Maryhill Manor 210 Fargo MeritCare Roger Maris Cancer Ctr
164 Fargo Advanced Hand and Upper Extremity Ctr 211 Fargo MeritCare Sleep Center-WCA
165 Fargo Allergy and Asthma Care Center 212  Fargo MeritCare South University
166 Fargo Attentive Mind Corp 213  Fargo MeritCare Southpointe
167 Fargo Bergstrom Eye and Laser Clinic 214  Fargo MeritCare Walk-In Clinic
168 Fargo Catalyst Medical Center 215 Fargo Neuropsychiatric Research nstitute
169 Fargo Center for Psychiatric Care 216 fFargo Orthopaedic Associates of Fargo
170 Fargo Dermatology Associates 217 Fargo Pediatric Arts Clinic
171 Fargo Eye Professionals 218 Fargo Plains Medical Clinic
172  Fargo Face and Jaw Surgery Center PC 219 Fargo Plastic Surgery Institute PC
173 Fargo Family HealthCare Center 220 Fargo Prairie St John's
174 Fargo Fargo Disability Evaluation 221 Fargo Prairie St Johns Clinic-Fargo
175 Fargo Fargo Gastroenterology & Hepatology Cl PC 222 Fargo Precision Diagnostic Services
176 Fargo Fargo MEPS 223 Fargo RapidCare Urgent Care
177 Fargo Fargo Psychiatric Clinic 224 Fargo Red River Spine Associates
178 Fargo Fercho Cataract & Eye Clinic 225 Fargo Retina Associates PC
Fargo FM Orthopaedics 226 Fargo Retina Consuitants Ltd
Fargo Hogue Vein Institute 227 Fargo SCCI Hospital - Fargo
181 Fargo Independent Family Doctors 228 Fargo TLC Laser Eye Center
182 Fargo Independent Radiclogy Services Ltd 229 Fargo UrgentMed
183 Fargo Innovis Health LLC 230 Fargo VA Medical Center
184 Fargo Innovis Health LLC 231 Fargo Valley Anesthesia Assoc PC
185 Fargo Inngvis Health Northport 232 Fargo Valley Dermatology Clinic
186 Fargo Innovis Health South University 233 Fargo Valley Medical Clinic PC
187 Fargo Innovis Health West Acres 234 Fargo william C Parter MD
188 Fargo {nstitute of Diagnostic Imaging 235 Farge Bethany Homes
189 Fargo Internal Medicine Assoc Ltd 236 Fargo Bethany Towers | and ||
190 Fargo James L Frisk MD Ltd 237 Fargo Edgewoad Vista at Edgewood Village
191 Fargo Lamb Plastic Surgery Ctr PC 238 Fargo Elim ~ A Caring Community
192 Fargo Matthys Orthopaedic Center 239 Fargo Good Samaritan Society — Fargo
193 Fargo MeritCare Broadway Clinic 240 Fargo Manor Care of Fargo ND, LLC
194 fFargo MeritCare Broadway Health Center 241 Fargo MeritCare Hospitat TCU
195 Fargo MeritCare Childrens Hospital 242  Fargo Pioneer House AL for Seniars
196 Fargo MeritCare Childrens Southwest 243 Fargo Riverview Place
197 Fargo MeritCare Childrens Walk-In Southwest 244 Fargo Rosewood On Broadway
198 Fargo MeritCare Clinic N Fargo 245  Fargo Villa Maria
Fargo MeritCare Eye Clinic 246  Fargo Waterford at Harwood Groves
Fargo MeritCare Heart Center 247 Fessenden Central Dakota Clinic-Fessenden
01 Fargo MeritCare Hospital 248 Fessenden Fessenden Community Clinic
202 Fargo MeritCare Internal Medicine Resident Clinic 245 Forman Southeast Med Ctr-Forman

250 Forman Four Seasons Healthcare Ctr Inc.
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Fort Totten
Ft Yates
Gackle
Garrison
Garrison
Garrison
Garrison
Garrison
Glen Ullin
Glen Ullin
Glen Ullin
Glenfield
Grafton
Grafton
Grafton
Grafton
Grafton
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks
Grand Forks

Spirit Lake Health Center

Standing Rock IHS Services

Gackle Care Center

Garrison Family Clinic

Garrison Memeorial Hospital

Trinity Community Clinic-Garrison
Benedictine Living Ctr of Garrison
Garrison Memorial Hosp & NF

Glen Ullin Clinic

Glen Ullin Family Medical Center
Marian Manor HealthCare Center
Gienfield Community Clinic

Grafton Family Clinic

Unity Medical Center

Veterans Administration Clinic
Leisure Estates

Lutheran Sunset Home

Altru Cancer Center

Altru Clinic

Altru Clinic-Building 1

Altru Clinic-Family Medicine Ctr
Altru Hospital

Altru Hospital Urgent Care

Altru Rehabilitation Center

Aurpra Urgent Care LLC

Cancer Center of North Dakota

Carl John Fedyszyn MD PC

Family Medicine Associates

Frokjer Petersen Ltd

Grand Forks Family Medicine-Residency
Hogue Vein Institute

ND Eye Clinic Ltd

Northern Valley Obstetrics and Gynecology
Red River Neurology Clinic Ltd
Richard P Stadter Psychiatric Center
Richard P Stadter Psychiatric Center
Steven E Schultz MD PC

The Heart Institute of North Dakota Ltd
The Kidney and Hypertension Center
Truyu Aesthetic Center

UND Student Health Service

Valley Bone and Joint Clinic

Valley Oral & Facial Surgery
Country Estates

Parkwood Place

St. Anne's Guest Home

Tufte Manar

Valley Eldercare Center
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333
334
335
336
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338
339
340
341
342
343
344
345
346
347

Grand Forks
Grand Forks
Grand Forks AFB
Gwinner
Halliday
Hankinson
Hankinson
Harvey
Harvey
Harvey
Harvey
Hatton
Hazen
Hazen
Hazen
Hazen
Hebron
Hettinger
Hettinger
Hettinger
Hettinger
Hillsboro
Hilisbore
Hillsboro
Hillsboro
Jamestown
lamestown
Jamestown
Jamestown
Jamestown
Jamestown
Jamestown
Jamestown
Jamestown
Jlamestown
Jamestown
lamestown
Kenmare
Kenmare

Kenmare
Kenmare
Killdeer
Killdeer
Kulm
Kulm
Lakota
Lakota
Lakota
Lakota

Wheatland Terrace

Woodside Village

319th Medical Group

Southeast Med Ctr-Gwinner

Coal Country Comm Hlth Center-Halliday
Innovis Health Hankinson

St. Gerard's Com Nrsng Home
Central Dakota Clinic

St Aloisius Medical Center

St Aloisius Medical Center Clinic
St. Aloisius Medical Center
Hatten Prairie Village

Sakakawea Hazen Clinic
Sakakawea Medical Center
Sakakawea Medical Center Clinic
Senior Suites at Sakakawea
Hebron Community Clinic

West River Health Clinic

West River Regional Medical Center
Western Horizons Assisted Living
Western Horizons Care Center
Hillsboro Medical Center Hospital
MeritCare Clinic Hillsboro
Comstock Corner

Hillsboro Medical Center

tnnovis Health Jamestown
Jamestown Hospital

Medcenter One Jamestown
MeritCare Clinic Jamestown
North Dakota State Hospital
Raymond L Larsen MD

Ave Maria Village

Bethel 4 Acres Ltd

Heritage Centre of Jamestown, Inc.
Hi-Acres Manor Nursing Center
Rack of Ages, Inc.

Roseadele

Kenmare Community Hospital
Kenmare Health Center

Baptist Home of Kenmare

Kenmare Comm Hosp-Trinity Hith
Killdeer Medical Clinic

Hill Top Home of Comfort

AMC Clinic-Kulm

Kulm Community Clinic

Altru Clinic-Lakota

Lakota Health Center

Good Samaritan Society -~ Lakota
Good Samaritan Society = Prairie Rose
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378
375
380
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383
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385
386
387
388
389
390
391
392
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394
395
396
397
398

402
403

LaMoure
LaMoure
LaMoure
LaMoure
Langdon
Langdon
Langdon
Larimare
Larimore
Leeds
Lidgerwood
Lignite
Linton
Linton
Lisbon
Lishon
Lisbon
Lisbon
Lisbon
Lisbon
Lisbon
Maddock
Maddock
Mandan
Mandan
Mandan
Mandan
Mandan
Mandan
Mandan
Mandan
Mayville
Mayville
Mayville
Mayvilte
McClusky
Mcville
Mcville
McVille
Medina
Michigan
Milnor
Minot
Minot
Minot
Minot
Minot
Minot
Minot
Minot
Minot
Minot
Minot
Minot
Minot
Minot

MeritCare Clinic LaMoure
Southeast Med Ctr-LaMoure
Rosewood Court Assisted Living
St. Rose Care Center

Cavalier County Memorial Hospital

Cavalier County Memorial Hospital Clinic

Maple Manor Care Center

Valley Community Health Center
Good Samaritan Society — Larimore
Johnson Clinic PC

Southeast Med Ctr-Lidgerwood
Lignite Clinic

Linten Hospital

Linton Medical Center

Family Medical Clinic

Innovis Health Lisbon

Lisbon Area Health Services

Lishon Area Health Services
Beverly Anne Assisted Living Center
North Dakota Veterans Home
Parkside Lutheran Home

Johnson Clinic PC

Maddock Memorial Home

Qand R Clinic Mandan East

(@ and R Clinic Mandan North
Regional Medical Center PC

SCC) Hospital - Central Dakotas

St Alexius Center for Family Medicine
Dakota Alpha

Dakota Pointe

Medcenter One Mandan Care Center
MeritCare Clinic Mayville

Union Hospital

Luther Memeorial Home

Sun Centers

Northland Community Health Center
Nelson County Health System Clinic
Nelson County Health Systems
Nelson Cty Hith System Care Ctr
Innovis Health Medina

Michigan Medical Community Clinic
Milnor Clinic

Center for Family Medicine-Minat
Lloyd Mark 8ell DO

Minot Health Center

Neck And Back Pain Clinic
Northwest Cancer Center
Orthopedic Associates

Pathology and Imaging Cons!t
Pathology Services PC

Pediatric Associates

St Alexius Medical Clinic

Trinity - St Joseph's

Trinity CancerCare Center

Trinity Health Center-Centennial
Trinity Health Center-Medical Arts

404
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406
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408
409
410
411
412
413
414
415
416
417
418
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457
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Minot

Minot

Minot

Minot

Minot

Minot

Minot

Minot

Minot

Minot

Minot

Minot

Minot

Minot AF8
Minot AFB
Maohall
Moehall
Moarhead
Moorhead
Moorhead
Moorhead
Moorhead
Moorhead
Mott

Mott
Mountain
Napoleon
Napoleon
Napoleon
New England
New England
New Rockford
New Rockford
New Rockford
New Rockford
New Salem
New Salem
MNew Salem
New Town
New Town
New Town
New Town
Northwood
Nerthwood
Northwood
Oakes

Qakes

Oakes

QOakes
Osnabrock
Park River
Park River
Park River
Parshall
Parshall
Powers Lake

Trinity Health Center-Riverside
Trinity Health Center-West

Trinity Health Ctr-Town & Country
Trinity Hospital

Trinity Regional Eyecare-Williams Ctr
Varicose Vein Clinic of Minot
Edgewocd Minot Senior Living
Edgewoad Vista Memory Care
Emerald Court

Manor Care of Minot ND, LLC

The View on Elk Drive

The Wellington

Trinity Homes

Sth Medical Group

Veterans Administration Clinic
Trinity Community Clinic-Mohall
Good Samaritan Society — Mohall
Family HealthCare Ctr-Moorhead
Hendrix Health Center - MSUM
Innovis Health Moorhead
Lakeland Mental Health

MeritCare Clinic Moorhead

Prairie St Johns Clinic-Moorhead
West River Health Clinic

Good Samaritan Society — Mott
Borg Pioneer Memorial Home
Napoleon Clinic

Napoleon Care Center

Napoleon Congregate/AL Apartments
Rainy Butte Medical Clinic

West River Health Clinic

Altru Clinic-New Rockford
Community Health Center
Heritage House

Luth Home of the Good Shep NH
New Salem Comrmunity Clinic

Elm Crest Assisted Living

Elm Crest Manor

Minne Tohe Health Center Clinic
New Town Health Center

Trinity Community Clinic-New Town
Good Sam. Society — New Town
Northwood Deaconess Hith Ctr
Valley Community Health Centers
Northweod Deaconess Hith Ctr
Oakes Community Hospital
Southeast Medical Center

Good Sam. Society — Royal Oakes
Good Samaritan Society — Oakes
Good Samaritan Society — Osnabrock
Doctors Clinic

First Care Health Center

Good Samaritan Society — Park River
Trinity Community Clinic-Parshall
GSS ~ Rock view at Parshall

Tioga Medical Center-Powers Lake
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469
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472
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474
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476
477
478
479
480
481
482
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484
485
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450
491
492
453
454
4595
496
497
498
499
500
501
502
503
504
505
506
507
508
509
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514
515

Ray
Richardton
Richardten
Rock Lake
Rolette
Rolette
Rolla

Rolla

Rolla

Rughy
Rugby
Rughy
Rugby
Rugby
Scranton
Sherwood
Stanley
Stanley
Stanley
Stanley
Steele
Steele
Steele
Strashurg
Tioga

Tioga

Ticga
Towner
Trenton
Turtle Lake
Turtle Lake
Underwood
Underwood
Valley City
Valley City
Valley City
Valley City
Valley City
Valley City
Velva

Velva

Velva
Wahpeton
Wahpeton
Wahpeton
Wahpeton
Wahpeton
Walhatla
Walhalla
Walhalla
Washburn
Washburn
Watford City
Watford City
Watford City
Watford City

Ticga Medical Center-Ray
Richardton Health Center
Richardton Health Center Clinic
Towner County Medical Center
Narthland Community Health Center
Rolette Community Care Center
Presentation Medical Center

Rolla Clinic PC

Park View Manor Assisted Living
Heart Of America Medical Center
Jehnson Clinic PC

Haaland Estates -~ Assisted Living
Haaland Estates — Basic Care

Heart Of America Medical Center
West River Health Clinic

Trinity Community Clinic-Sherwood
Mountrail County Medical Center
Mountrail County Medical Center Clinic
Patels Medical Clinic

Mountrail Bethel Home

Kidder County Community Health Clinic
Prairie Health Clinic

Medcenter One Golden Manor
Strasburg Nursing Home

Tioga Medical Center

Tioga Medical Center Clinic

Tioga Medical Center LTC

Johnson Clinic PC

Trenton Community Clinic
Community Memorial Hospital
Northland Community Health Center
Underwood Clinic

Medcenter One Prairieview
Innovis Health Valley City

Mercy Hospital

MeritCare Clini¢c Valley City
MeritCare Valley City Eye Clinic

HI Searing Eagle Ranch

Sheyenne Care Center

Trinity Community Clinic-Velva
Souris Valley Care Center

Valley View Manor

Innovis Health Wahpeton

Medical Arts Clinic

MeritCare Clinic Wahpeton

St. Catherine's Living Center

The Leach Home

Wathalla Clinic

North Border Estates

Pembilier Nursing Center
Washburn Clinic

Washburn Family Clinic

McKenzie County Clinic

McKenzie County Health Systems Inc
Horizon

McKenzie Cty HC Systems

516
517
513
519
520
521
522
523
524
525
526
527
528
529
530
531
532
533
534
535
536
537
538
539
540
541
542
543
544
545

West Fargo
West Fargo
West Fargo
West Fargo
Westhope
Westhope
Wildrose
Williston
Williston
Williston
Williston
Williston
Williston
Williston
Williston
Williston
Williston
Williston
Williston
Williston
Wiltiston
Williston
Williston
Williston
Wilton
Wishek
Wishek
Wishek
Wishek
Zeeland

Innovis Health West Fargo

LilyCare Clinic

MeritCare Clinic West Fargo

Eventide Sheyenne Crossings

Trinity Community Clinic-Westhope
Woesthope Home

Wildrose Clinic

Comprehensive Pediatric Care PC
Craven Hagan Clinic Ltd

Fairlight Medical Imaging

Great Plains Womens Health Center
Joseph E Adducci MD PC

Mercy Health Partners Specialty Group
Mercy Medical Center

Mercy Mental Health Clinic

Nelson Cancer Treatment Center

Salem $ Shahin MD

Trinity Community Clinic-Western Dakota
Trinity Regional Eyecare-Williston Basin
Wayne L Anderson MD FACS

williston Radiology Consultants
Willisten VA Clinic

Bethel Lutheran Home

Kensington Williston LLC

Redwood Village

Wishek Community Clinic

Wishek Community Hospital and Clinics
Prairie Hills Assisted Living

Wishek Home for the Aged

AMC Clinic-Zeeland



Ulgggit . Kurt Kooyer, MD, FAAP
Ass%f:l%tcs. LLC Internal Medicine and Pediatrics

February 10, 2009
Dear Legislative Committee,

[ am a board-certified internist and pediatrician practicing in Fargo since 2002. Prior to that my wife and |
{my wife is also a physician) spent eight years living and working among the poor in the Mississippi Delta.
During that time, Mississippi witnessed an explosion of malpractice lawsuits. Hardest hit were specialties
such as OB-GYN, neurosurgery and trauma surgery, though for a time, I did not know a private practice
physician in my area who had not been sued. One gastroenterologist had been sued thirty times in frivolous
prescription drug litigation.

As a result, the cost of malpractice insurance skyrocketed—and then became unavailable altogether. Family
practice doctors were forced to stop delivering babies. Then obstetricians were stopped—or severely limited
—from delivering babies, Mississippi’s statewide trauma network crumbled for lack of trauma surgeons.
There were terrible outcomes because patients with head injuries were deprived of timely access to a
neurosurgeon, When [ left the state in 2002, there were no more insurance companies writing malpractice
policies. The state of Mississippi had to form a government sponsored risk-retention pool to cover many
doctors who otherwise would not have had malpractice coverage. My own insurance company, Doctors
Reciprocal out of Virginia, sold me a $24,000 tail policy so | could get out of Mississippi—a policy which
became worthless five months later when the company went into receivership.

Many states suffered as Mississippi did until fair and reasonable tort reforms were instituted. As a result of
meaningful tort reform—including caps on non-economic damages—Mississippi's malpractice climate is
improving. While it is expected to take years to recover, physicians are coming back and access to health care
is improving in many parts of Mississippi.

While there are those who say that we shouldn’t put a limit on what someone’s pain and suffering is worth,
the fact is, in too many states without non-economic damage caps, the trial lawyers have shut the door on that
discussion. Spurred by the potential for mega-verdicts and mind-boggling contingency fees, trial lawyers have
mocked our courts by bringing forth cases where they know there has been no injury and where there has
been no negligence—supposed essential elements in any tort claim. No state unprotected by tort reform is
immune from this type of abuse, All it takes is one lawyer in one jurisdiction to start the ball rolling.

My wife and 1 left Mississippi because we learned that even one non-meritorious lawsuit is devastating. After
six years in North Dakota, we find ourselves no longer overwhelmingly distracted by fears of frivolous
lawsuits. We don't think for a minute, however, that lawsuit abuse could never happen in North Dakota. Abuse

which would have a terrible impact on physicians, patients, and access to healthcare across our state. Abuse
which could hegin with the reversal of an important check on frivolous litigation.

[ respectfully and strongly urge a DO-NOT-PASS on HB 1390.

Sincerely,

Kurt Kooyer, MD

3290 20th Street South, Fargo, ND 58104 (701) 232-9000, (701} 893-9057 fax



‘'siealk Auew oy iddississiy w Jood auy Buiniss seye obreqy 4] abed yoL30a Smferd ore Embps oU} ST SAL, * -Tum ® OIS SLID I, JUS[EL SIY
Ut-8Jegua 18 ojulfy; Uy jem oca.c_.._wv_ho\s ...m»oox 1T, VECT T, I _ ~ Meak STy Jo Suo ATeroadss — 10100p JAY)OUE
wribed eu J Ay eomrg. - - - mEN.mmﬂ.,: muﬂﬁononﬁ TBOIDBN pory aq mm symsse] sonoeldew Sursof 81,24 sureys SUTAL B 81,
ittt : MMM mﬂm%ww.m“ 9 ummsm EﬁMom MBS SBIEIITIS UOTEIO0SSE Sy, uon
N JULpIPNIUL [OAep ‘1002 J0 Tre Uy snoked uew) alow  -BENE SUPUSI90Te0 2J0; ¥SLI a1y
: ParIo1 ...Hm% ST Jo Jejrend jsI PUR S9UREINSUT onoeIdreI 10 1809,
rdhiee | SIBIRISE oﬁ T SYINS :90noRad el Buisiy oy Jo mswog‘aﬁmmamﬂz

out . Ul -Sinoded ‘UOQEIIOSSY [ROTPAlN

: OmEU 8Y3 JO - 1AdIsSISSIY o} 03 SUTPI000Y -
~0M] aTe1pTym * mms 00 BUSNDESS] « 9T} ST} Jou yses] 1y
pue Asyreyg ad Aquo Ea%ﬁaoa 1 9T SYOO[ 3T, "pres
Afoxex- MO ‘Butuzow sty pesp ng I ‘

e SEA\ 31 SYTT. PAS[00] 11, .momnmno mws pomd ARSI gmhoom
_ f _ :

. ..mﬁhmBm

TeS9rsqTIng Texow §1 edmiSIST 1dd; .
‘.Hnﬂ 1T TedTqa JUST 17, O’ U . "SSTINL U0 KBD,.. -oMmQ... 0N ST SSO[ m.a&mﬂmmda
-H[eMm K)SIAT() TNOS ATe LIS ST Pres HORI0sSV-Teletllad . TOA003] FI- 1 Jo ases oYy uJ
A1 e dojs e Sunmp. Surwaow Lep JeuoneN mﬁ JO. J0e[ajUaprsaad | | wooIUnLoDWINIO) @ InowBs,
-E.:ﬁ pres .umhooM « %o §10300p wnm uepoIsAid Tegrdsoy Alrsies INOWI[LS) ALIDD) £gq.

wnio oy “obieq

2002 0 2 43S
10S85 GN "Yosewsig
dooT sjelsiauy gep)
J0IANIS ONIdIND

HAdYdSMIAN AN

¢!




MUV IV VSUILad PooLd
sued to tune of millions

From Page A1l ”

i(ooyer has been featured on ; . .
a national broadcast of FOX- Twas disgusted. 1 felt like

News, beén summoned to a @ victim. Doctors don’t
tort reform :roundtable by i
President Bush, ‘and has been s{anc{ @ Ch?pce._lt S .nDt
served. up 83:an-example of . JUSEICE, It’s extortion.
what's wrong with business in ' .
Mississippl in a-Wall Street  Wirk.Kooyer
Journal editorial last week. New MeriiCara physiclan.
“Pediatrician- K.irk Kooyer — i
becaime, 50 fed up. he moved to - 7 . " S
North Dakota last month, say- :Glicksaid.” “The * changes
ouldn’t take ‘the (Kooyer) made there are noth-
: ‘ing short of‘ipirdculous in the
: of ttiatdesperate pover-

TY.”
{Kooyer said he felt ashamed
“when ~ his own attorney
advised he settle, rather than
risk losing at & jury trial, a
4 wrongfulydeath lawsnit filed
Kooyer, a Rative-of Grand after a patient died of arapld-
Rapids,:Mich.; and Weller inét 1y advancing infection.
while residents at Butter- 7 was disgustecl lfelt likea
worth Hospital in - Grand :

Y i
Ella, nnd just two blocks from
Eastwood. Elementary School, -

s drig!
and- later ‘proudly; ed -
‘Kooyerher $125 000 setﬂement

@ 85 your Efopulsiis _
e s young ‘Lisslppi’s “Clarion.

/ Ciimour st [701) 2415560
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This doctor warnted to help the
poor in the Mississippi Delta.
The malpractice climate drove
frim away.

By Daorothy L. Pennachio

(LI

ben the malpructice erisis became
ﬂﬁunhmmhh- in Rulling Fere. MS. podin-
trivian Kurt W. Kooyer, ), headed
fowvard the Festier bt Jesa litigious

orth Dakedta, where pretninms are ko,
s are capped, e people, he

clintate of
cloings are few;, nwar
savi e just pladi nices,

Vlis story moved President Buash 1o gite him
as an eaample of why for selorm is wigently necded.

Kooyer and his wife, pediatriciam Maria 1, Weller,
bath members ot the Christlsn Refosmed Church,
came audd ul cesideney klnalistic aml wanting nothing
moee thar ba des good.

I certitied in pedint fes aad ideroad inedicioe,

Koover arrived in the Mississippt Defta in Tuly (994 e
work al the Cary Christien Center Medicat Clinie. He:
received tiu satary at first, but the clinic paid his m.i-
practice premitm—then $1,000.

Aler ome yean Kocyer s fedlow physician Andrew
George founded the Dedta Care Rum! Health {enter
Muey putients bl no insurzoce, hul Hhe clisic was
enlitled to cost-based resmbursement Jrom the gon-
ernanent for its Medicaid and Medicare paliems,
Kewyer’s salary grew ta STI000—about ballfofwhat he
conlil enrn elsewhere, By 2000, bedd receiviad the
Kaotional Perinntal Associations Individua? Recogni-
Hon Awaril, acknowledging his work in one of the
most medically challenged areas in the country.

Ttdidn’t take long
for the litigation to start
Before hed boen in practice twe years, Koover was
anmed ina wronglul death suit in which a patient
died of a rapidly advancing infeetion.

“We Fought the allegatians for more than (wo
veors” Kiaer saym, *Fattended the plaintiffs’ deposi-
Jien nod coutd Jiandly Deliese the tes and orehisira-
tiona” In view of the fiwet thar Kewver’s malprmctics
varsier hael gune into hankruptey, his attorney Lotd

——




him he could not in good conscienee et the cose go to
a jury triak, Kooyver seluctuntly ugreed to setile,

“It’s not justice; i1 extortion” e says. “Doctors
whiive done aothing wrunyg ace settling suits. Axn
redlt, the National Pmctitioner Data Bank is losing
its effectiveness as a policing ool Instead. ity becom-
g a Ihos o of doctors in America”

It was & secand kawsait, this voe involving Propul-
sid {cisapride), thet convinced Kooyer and his wife te
lewve the stpte, By then, his malprctice premium had
grown Lo § 10K

) was served by the sheriff un the day ofter Easter
HNr2 recalis Koorer, “The complaint sought
eeanomic, popeconomic. wil even punitive
damages aguitist me”

Propulsid has teen shown 1o couse hami
in patients with QT prolungation. acvonding
16 the FDA, By the end of 1999, use af ihe |
drug had been associnted with 341 cuses of-
heart thythm alnurmalities. including 80
deaths, lu July 2000, the mannfocturer
stogped marketing the drug.

In Kouyer's cose, thangh. hix patient
hadn't suffered uny negative consequences.
<Actually. } didu't get hure by Propulsid”
plaintiff Hazel Norton tald The [Jackson]
Clarion-ledger, Notton cluimed she didnt
kneny sbie was suiyg Kooy

“Hundreds of Mississippi doctors ore
being sued in muss 1ort drug cises nos. an
many times, the patiepts are’t muvn awure
their doctors ure named,” says Koover.
“{Wherels Lhe diame? That Kind of hehmiors
not ethicad, hut apparently it's legal in Ais-
sissippi” Due to Rortons vbjections. her
attorney dismissed Koover from the casr,
but 1ot before the doctor hed made up his
mind Lo ga away [roiz whot he saw as an
oppressive logal climate. Kioyer and his wile
left Mimsdssippi in August.

“Don’t turp your red cross
into a bull's eye”
Whesn Kooyer was approached by 80 Alin- -
ates earlier s year he waw tempted to tell
his story. but his allorney advised him
agatnst it. He said. according to Kooyer.
“Nom’t tum your red cross into a bully eye”
‘(e attorney tok! him bed anly make hine-
scifa higger target for litigation,
“fmving to frar persomal harn tor speak-
ing vut abxout an injustive —ise't that an old

trditivn in Mississlppi?” comments Kooyee.
. He began Lo speak Lo the mediy only after hed
secured tuit coverage. He frarvd that the premium
would be much higher if the imsurance company hud
prreeived that his risk had incrensed. As it was, the
Lail is costing upaward of $2.4,0000

[ duar't care to practice eny knger In a stite where
s many petpile are o il T to behve anethicalky just
becinsse it.henefits them financially” says Kovyer,
*When you have patieals who sue even though
there's nothing wiong with them and luwyers
who sue doctors who they know huve done noth-

Mississippi urning? |

31 Ay surange Compmy al LSS
Wy sent o letter tu s 2 SO0 el
ins i Seplember announcieg 1l
e msuiance prentlinm rtes werg
nu3.
Whystgians teed help.” says Mignagl U
tHlowpl. the insurance company’'s CED e hove
shgsigtans eetieny earky, reduciny Mg fLope o1 lnen
prachice. or ieaving the slale Scaees ol pIysICiang
e umaile 10 obbun aliodabile msacance
Houpl isn 1 pplineshe,
“Trial lawyers azen all lhee bianches of
et 1 Risssijp and 1w g0
1o Ihe Fitle wan® appties ooly 8 e has a canse
of action. Thise ate prremely Irusiratiag Loes
o everypae but tie wEmstlnals mating aul-
Bons of tailars ik nug eut
On Geiaher 71
approved Changes 0 fhe siaticg el shce sy
fem ineludiry s o the amoonl ab oy
2 paintiY can recuive (0r pAiD Al sulteriag,
Ry Ay
wxnerlrd lo slahilize L wsuanre hut ity
Take o dninimgns ul T years aconiding le Juhn
trgart b tae Bhssssipp State Medieal Asseuidian

Tue chamye
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ing wrong, that's a departure from persanal
ethics, It's not s0 much # orisis of lor an it is & eri-
sis of character”

One person who learned of Kooyer's situalion
was Prosident Busb. In August be cted the doctar
it a speech ahout turt reform during a visit
ta Mississippi.

“[Kaoyer's| got a heart.” said tha presideot, "But
because of frivedous lawsuilg, becatse every time be
turns the corner, somebody might sue him, and
because uf his rising liabillty insurance premiums,
he’s leuving your state, He docsn't want to leave your
state. he foves Missizssippi, he foves helping those
wha nsed lelp . but he's had it™

As & result of Kuoyer's departure from dlississippi,
Sharkey and Issaquena countics, two of the rost
impoverished in the country, ane left without a pedia-
trician, and the comununity hixpital is lefl with o
staff of only two physicians. Administiator Winfred
wilkinson Lold The Clarion-Ledger that the loss of
Kooyer would put a severe strsin on that stefl.

*It% going te be hand to replace him, und whoever
comes will face the same thing” he sald, “lt’s the
patients who sulfer” Since Xooyer arrived right years
wm, the countics' infont mortality nete declined from
un average of 10 deaths per 1,00 live bivths to 34,

‘North Dakota: personal integrity
- and self-reliance

and other npper. Mid westerd stutes, says Kooyen

“It’s sienple. People are raised to do the right thing,
For the most past, they don't uecuse people unjustly
aor take things that don't belong te them. There' an
emphasis on personal integeity and sellrellunce.
Peopie know the difference Lepween right and
wrang”

And North Takota laws reflect that, Thee's litzle
Tocus vn medicnl malpractice. As of Nav. £, 2002, the
National I*ractitioner Data Bank had reccived only
217 medical malpractice mporta for the atuled, Missis-
sippi has almosd five times as nany.

"Wheit T arrived and asked ductors gbout the
ffnedubility of maltpraciice insurunce in this state,
they just looked at me blankly,” says Kooyer
“Thev were pretty sare they lad coveruge, i they
didn't think about iUinuch, What a difference!”

Today Koover works for MeritCare Health Sys.
tims, o lurge, nol-for-predit corparation in Fargeo.
His salary has neurly doubled, w

Thew *Special Heprorl: A prestdestiol boost for Lot veform.”
Sepl. 4 2002 Gl o wvailuble ot asewmenug cum).

A8 MERCAL LOUNONIDOECTMR B 200 WWW, MEmag .com

A commendable mind-set prcvails in Korth Lukuota

Coming soon

MEDCARE

Will patients pay the prica?

Age doctors furning mway Medicure patients
beesuse reimbuarsernents have been cut, as
some medio pocounts charge? We {ound out
f“l’ nlll"lt"\'ﬁﬁ~

Frank words from the top

The sulspoken CMS administrator sava he's
an advocale for physicians. but don't expect
mach good news any time soon.

Can your patisnt's vicHim sus you?
When you prescribie medication that can
cause drowsiness, not warning palicals
abont the effects tan pul you ut sisk.

Bone scans at the drugstora?
Plhnemacy-bused screenings can be a time
saver, But are they aconrate? And will pou see
the results?

PRACTICE PCINTERS:

When you ask for paymeant, do it right
Clegr wording, good design. and gond timing
will baost patient satisfactivn—and collec-
tinns, too.

FINANCIAL PROBLEM SOLVED

“My daughter wants a lean”

The start of & new featire series. You axk us
the questions. a fioanciul adviser enswers
thew in a bit mers depth then the quick
takes you get in Morney Management Q& As.




1
healthpolicyconsortium

=R

Medcentsr Che
medeeniernneconr

North Dakota 2009 Legislative Session
House — Judiciary Committee
Testimony on House Bill 1390
February 11, 2009

Chairman DeKrey and Members of the Judiciary Committee:

My name is Beverley Adams and [ am the Executive Director of the Health
Policy Consortium (HPC) which is comprised of the four largest integrated
Health Systems in the State of North Dakota. They are Altru (Grand Forks),
MedCenter One (Bismarck), MeritCare (Fargo) and Trinity (Minot). We
strongly oppose HB 1390 to repeal the non-economic damages cap on
medical malpractice cases.

Collectively, the HPC has over 800 employed physicians. The HPC
members employ a large number of their physicians, rather than the
traditional practice method where the physicians are a separate business
group that has privileges to work at the hospital. We provide specialty and
sub-specialty care in a number of medical services that we provide. The
HPC members provide 80% of all healthcare services for the citizens of the
State of North Dakota. The HPC members are also the Safety Net health
care providers for the more complex medical needs of the citizens of the
State. The HPC members provide the more advanced care such as
comprehensive trauma centers, orthopedics, cardiology, children’s hospital
specialties, neonatology, organ transplants, nephrology, cancer treatments,
dermatology and reproductive specialists.

The HPC members provide over $100 Million in charity care/community
benefit in either the form of bad debt or charity care services each year on
behalf of the patients that they serve. This includes providing healthcare
services to the more than 60,000 under and uninsured North Dakotans.

Currently under North Dakota law there is no cap on economic damages.
Those are damages that we can assign a dollar number to. For example, lost
wages, past and future medical expenses, additional travel and child care
expenses, etc. Non-economic damages are damages for pain and suffering,



emotional distress, loss of consortium or companionship, and other
intangible injuries. These damages involve no direct economic loss and
have no precise value. It is very difficult for juries to assign a dollar value to
these losses, given the minimal guidance they customarily receive from the
court. As a result, these awards tend to be erratic and because of the highly

charged environment of personal injury trials, excessive.

In State civil justice systems that lack reasonable limits on liability, multi-
million dollar jury awards and settlements in medical liability cases have
forced many insurance companies, to either leave the market or substantially
raise costs. Increasingly physicians in these states are choosing to stop
practicing medicine, abandon high-risk parts of their practices like
delivering babies and surgery or move their practices to one of the thirty
states that has a cap on non-economic damages.

Three reasons why removal or increase of the non-economic damages will
produce bad results:

1. Malpractice premiums will increase because of the
unpredictability of awards for these types of claims;

2. Rural areas feel the effects of caps most acutely and more
importantly the amount of the cap matters as it affects the
supply of physicians;

3. Physicians will practice defensive medicine, which Lot

\

ultimately increases the cost of providing care and for _
North Dakota that would mean approximately $58.4'in
increased healthcare costs;

It is extremely unfortunate that all medical procedures don’t have the
greatest expected outcome. Physicans take an oath to do no harm to
patients. However, they are human and unfortunately in rare circumstances
a result is not positive. The HPC members have been acknowledged by the
Dartmouth Group as some of the highest quality healthcare providers in the

nation.

Removing the caps or increasing them will have an impact on malpractice
premiums. The United States General Accounting Office completed a study
in August of 2003 relating to Medical Malpractice and the Implications of
Rising Premiums on Access to Health Care. Exhibit | is a slide that shows
the average percentage growth in malpractice premium rates from 1996 to



2002. In 2002 alone the premiums rose 20% more in states that had no caps
compared to states that had caps of $500,000.00 like North Dakota. Exhibit
2 is a side from the same GAO report that showed the increase in premium
rates on three specialty practice areas, general surgery and internal medicine,
and OB/GYN. General surgery malpractice premium rates were 22% higher
than states with $500,000.00 caps in place in 2002.

Removing medical malpractice or increasing non-economic caps causes
physicians to practice in other states that have caps. A study was completed
by two senior economists for the Federal Agency for Healthcare Research
and Quality, in 2005 and printed in the Health Tracking journal. The study
concluded that rural areas feel the effects of caps most acutely and that the
amount of the cap matters. Counties in states with a cap had 2.2 percent
more physicians per capita because of the cap and rural counties in states
with a cap had 3.2 percent more physicians per capita. Rural counties in
states with a $250,000.00 cap had 5.4 percent more obstetrician-
gynecologists and 5.5 percent more surgical specialists per capita than did
rural counties in states with a cap above $250,000.00. Therefore even
increasing the caps above $500,000.00 has a serious negative impact on the
recruitment of surgeons and OB/GYN’s in rural areas. Exhibit 3.

Removing malpractice caps or increasing them also causes physicians to
practice defensive medicine. Defensive medicine means that more tests and
procedures that are not medically necessary but protect doctors from
lawsuits are completed. A study in 2006, published in the American Journal
of Public Health by two senior economists associated with the Federal
Agency for Healthcare Research and Quality, found that laws limiting
malpractice payments lower state health care expenditures by between 3%
and 4%, which equates to $92.00 per capita. According to that data, in
North Dakota, removing the caps would result in an increase in health care
expenditures by approximately $58.4 Million. The greatest irony is that
defensive medicine may be counterproductive and actually increase

malpractice risk.

Right now, North Dakota has the lowest premium rates in the nation.

Exhibit 4 — 2008 Milliman Study comparing private insurance premiums and
reimbursement with surrounding States, however, that will not exist if the
non-economic damages cap is increased or removed.
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It makes no sense that while the rest of the nation is trying to lower
healthcare costs and impose some type of caps that North Dakota would
look at removing or even increasing caps. Also, the studies show that the
amount of the caps make a difference in where physicans are willing to
practice. Some states have caps as low as $250,000.00. A $500,000.00 non-
economic damages cap is not unreasonable.

This Bill if passed would benefit personal injury trial lawyers and a very few
plaintiffs to the detriment of every citizen of North Dakota, both from the
cost of healthcare and the access to healthcare. To pass a law that benefits a
few to a significant detriment of the many, is not wise policy.

I appreciate your time this morning. I want to reinforce our support for all
of the arguments made this morning to defeat this bill. Our thousands of
patients would be best-served if the current law 1s unchanged.

Please consider these comments as you deliberate on HB 1390. Chairman
DeKrey and members of the Judiciary Committee, thank you for the time to
speak to you today. [ am available to answer any questions that you may
have at this time.



Figure 5: Premium Rates for Three Physician Specialties Rose After 2000, but to a
Lesser Extent in States with Noneconomic Damage Caps
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Notes: GAO analysis of ML.M base premium rates, excluding discounts, rebates, and surcharges,
reported for the specialties of general surgery, internal medicine, and OB/GYN.

Pramiums are adjusted for inflation to 2002 doilars.

*This category excludes states with caps of $250,000.

The recent increases in premium rates were also lower for each reported
physician specialty in the states with these noneconomic damage caps.
From 2001 to 2002, the average rates of premium growth for each specialty
in the states with these noneconomic damage caps were consistently
lower than the growth rates in the limited reform states. (See fig. 6.)

Page 32 GAO-03-836 Medical Malpractice and Access to Health Care
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Figure 6: Recent Premium Growth Was Lower for Three Physician Specialties in
States with Noneconomic Damage Caps
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reported for the specialties of general surgery, internat medicine, and OB/GYN,

Premiums are adjusted for inflation to 2002 dollars.

*This categary excludes states with caps of $250,0C0.

In addition to including rates for only three specialties, premium rates
reported by MLM are subject to other limitations. First, because MLM
relies on a voluntary survey, its data do not include all insurers that
provide coverage in each state. Certain companies that may have a large
market share in a particular state may not be included. MLM estimates that
its 2002 survey may exclude about one-third of the total malpractice
insurance market nationwide. Second, insurers that do report rates have
not consistently done so across all the years, or have not consistently
reported premiums in different geographic areas within each state. We
generally excluded data from insurers that did not consistently report
premium rates across most of the years studied. Third, premium rates do
not reflect discounts, premium offsets, or rebates that may effectively
reduce the actual premium rate, or surcharges that are assessed in certain

Page 33 GAO-03-836 Medical Malpractice and Access to Health Care
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Have State Caps On Malpractice Awards
Increased The Supply Of Physicians?

Data from U.S. counties indicate that rural areas feel the effects of
" caps most acutely and'that the amount of the cap matters. =~~~

by William E. Encinosa and Fred J. Hellinger

ABSTRACT: Twenty-seven states have laws that cap payments for nonecenomic damages
in malpractice cases. in this study we examined whether these laws have increased the
supply of physicians, using county-level data from all fifty states from 1985 to 2000. Coun-
ties in states with a cap had 2.2 percent more physicians per capita because of the cap,
and rural counties In states with a cap had 3.2 percent more physicians per cagita. Rural
counties in states with a $250,C00 cap had 5.4 percent more obstetrician-gynecologists
and 5.5 percent more surgical specialists per capita than did rural counties in states with a

cap above $250,000.

HERE 15 MUCH EVIDENCE fndicating
l that a state's legal environment influ-
ences the frequency and size of mal-
practice awards there! Thus, it is reasonable
to expeet thae the supply of physicians per ca-
pita and access to care would be greater in
states with faws thae limit payments in medi-
cal malpractice cases. Yet a recent report by
the US. Government Accountability Office
(GAQ) did net {ind this to be the case.? How-
ever, the GAQ report relied heavily on data
[rom a relatively small number of inrerviews
with providers in five states and on Medicare
utilization data for only three procedures in
thiese five states.

This study extends the findings of our ear--

lier study examining how state laws char limit
damages payments in malpractice cases affect
the geographic diszribution of physicians.’ The
carlier study was released by the Agency for
Healthcare Rescarch and Quality (AHRQ) in
July 2003. Using county-specific data from

1996 and 2000 to explzin che geographic dis-
tribution of physicians across counties, it
found that counties in states with caps on
damages awards had more physicians per per-
son than counties in states without caps.
However, this finding was only a picture of
physictan supply after caps had been in place
for 2 while (ewenty-two states already had
caps in place by 1996).

In this study we expanded our county anal-
yses to include daca from years both before and
after most states had adopred caps (1985-
2000). Twenty states introduced caps during
this period, so we could conduer a belore-and-
after analysis of the eflects of caps wickin each
county, Moreover, our expanded study exam-
ined the impact of the size of the caps on the
supply of physicians, the differential impact of
caps on physieian supply in rural and urban
areas, and the impact of caps on the supply of
two types of physicians that have been partic-
alarly hared hir by the surge in medical mal-

Witliam Encinosa (wencinos@ahrqgoy) and Fred Hellinger are senior economises in the Center for Deliversy,
Ovgenizgition, and Murlets, Ageney for Healthewre Rescarch and Quality (AHRD), in Rockville, Maryland.
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practice premiums: surgeons and ebstetrician-
gynecologists (OB-GYNs).

Background On Malpractice

Award Caps

Proponents of legislation that caps mal-
practice damages awards mainzain that high
malpracrice rates are driving physicians out of
business or to states where such awards are

-capped: They also maintain that excessive jury

awards for pain and suffering, and for punirive
damages, vary widely because there is no ac-
cepred process by which juries assign dollar
vatues to these concepts.

Ouponents of tort reform legislacion that
caps damages awards in malpractice cascs
(peineipally, trial lawyers and sonie consumer
groups) maintiin that peor quality of care and
poor investments hy insurance comnpanies are
to blame for the recent spike in malpractice in-
surance premiums, Opponents argue that caps
will harm those patients who suffer the most
karm and who need help the most. Recent evi-
dence suggests that caps may be regressive and
hure Tow-wage workers, women, and the el-
deriy—those who rely on the noneconomic
damages portion of malpractice awards for ad-
equate compensation.* Opponents also main-
tain that medical malpractice claim payments
arc oot the underlying cause of rapidly rising
malpractice premiums.’

In March 2003 the U.S. House of Represen-
tatives passed a hill capping damages awards
in medical malpracrice cases {the Help Effi-
cient, Accessible, Low-Cost, Timely Health-
care [HEALTH] Actol 2003, HR. 5). However,
on 9 July 2003, efforts to pass similar legisla-
tion in the U.S. Senate (the Patients First Act
of 2003, S. 11} failed. Although President
Gearge W, Bush continues to support propos-
als that cap noneconomic damages payments
ar $250,000 in malpractice cases, Congress has
not yet passed such legislation.

The effort to adape a federal cap on mal-
practice awards is largely a response ro recent
increases in malpractice premiums.® Over the
past two years, physicians in New Jersey, West
Virginia, and Florida have carried out work
stoppages In response to the rapid premium

increascs and to suppert state legislarion lim-
iting payments for noneconomic damages in
malpractice cases” Malpractice premiuim rates
for internists, general surgeons, and OB-GYNs
rose, on average, 23 percent, 25 percent, and 20
peteent, respectively, in 2002 [n some seates, 1
few spectalties have seen premium increases of
as much as 75 percent.

In response, legisiation limiting nonecone-

~mic-damages awards in malpractice cases was -

signed into law in Nevada and Mississippi in
2002; in Florida, Ohio, and Texas in 2003; in
Oldahoma in 2004; and in South Carolina in
20057 Twenty-seven states now have laws
capping noncconomic damages or limiting to-
tal damages (Exhibit 1}.°

Although there is relatively lictle informa-
tion in the literature about the impact of caps
on access, there are numerous studies of their
impact on malpractice premivms. A number of
studies based orvdata [rom the 1970s and 1980s
have shown that tort reform laws that limit
payments in malpractice cases result in lower
premiums. Moreover, 4 recent study by Ken-
neth Thorpe found that malpractice premiums
in states with. eaps on malpractice awards arc
17 percent lower on average than in states
without caps®

Tndeed, malpractice premiums vary consicl-
erably across states. For example, in Florida,
anaual premiums for OB-GYNs ranged from
$143,000 to $203,000 in 2001 (2 year in which
Florida had no caps). In contrast, in California,
which has had a cap since 1973, annual premi-
ums for OB-GYNs ranged from vnly $23,000 to
$72,000. Similarly, annual premiums lor sur-
geons in Florida ranged from $63,000 to
$156,000, while in Californa they only ranged
from $14,000 to $42,000.8 ‘

Such wide premium differences may even-.
tually lead to disparitics In access to physi-
cians and particularly to surgeons and OB-
GYNs.* This study examined whether or not
state caps cnacted during 1985-2000 have in-
creased the supply of physicians, sungeons, and
OB-GYNs.
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EXHIBIT 1

States With Caps On Malpractice Awards Far Neneconomic Damages, 1975-2005

Years with any cap

Years with $250,000 cap

State

Alabama 1987~-1991

Alaska 1986~

California 1975~ 1975~
Colorado 1986- 1988-2003
Florida 1988-15%1, 2003~

Hawal 1986- ‘

[daho 1950~ 2003~
Nkinois 1855-1997

Indiana® 1975~

Kansas 1988~ 1988-
Lovisiana® 1975~

Maryland 1986-

Massachusetts 1986~

Michigan 1986~

Mississippi 2002-

Missouri 1986~

Montana 1695~ 1995~
Nevada 2002~

New Hampshire 1977-1980 1977-1980
New Mexico® 1976-

Nortt Dakota 1595~

Dhio 1975-1994, 1997-1899, 2003~ 1975-1994
Qklahoma 2004-

Qregon 1987-1999

South Carollna 2005-

South Dakota 1386-

Texas 1977-1988, 2003-

Utah 1986~ 1986-2002
Virginia® 1976-

Washington 1986-1988

Waest Virginia 1986~ 2003-
Wisconsin 1985~

SOURCES: National Conferance of Stale Legislatures, State Medical Liability Laws Table {Washington: NCSL, October 2002
and October 2004); American Tort Reform Associatien, State Laws on Medical Liability: Medical Liabiiity Referm {Washinglon:
American Tort Reform Association, October 2002 and 13 July 2004); and McCullough, Campbell, and Lane, "Summary of
Medical Matpractice Law,” www.meandl.com/states.html (18 Aprlt 2005).

NOTE; The year 2005 includes anly January through April.
*Cap on total damages.

Trends In Physician Supply Under

Tort Reform

Our data on che supply of physicians in
countics in all states from 1970 to 2000 are
from the Area Resource Files (ARF). The ARF
is maintained by the Health Resources and
Services Administrazion (HRSA). The ARF
obtained data on physician supply from the

American Medical Association (AMA) Physi-
cian Masterlile, AMA discribution-of-physi-
cians data, and the AMA Physician Specialty
Microdara File.

Exhibic 2 cxamines trends in physician
supply under the two eras of malpractice
award caps. First, from Exhibir 1, there were
seven states that enacted legislation capping
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EXHIBIT 2

Trends In County Physician Supply For States With Caps On Malpractice Awards,

1970 (1975) And 2000

Median number of doctors
per 100,000 county residents

All physicians 1970({78) 2000 Percent increase
No cap before 2000 122.40 224.36 83
Capadopted in 1975-1977 132.89 246.61 86
Cap adopted in 1985-1987 108.23 218,41 102
Surgical speciallsts®

No cap before 2000 32.39 41,74 29
Cap adopted in 1975-1977 37.20 43.03 16
Cap adopted in 1985-1087 29.32 42.37 45
OB-GYNs™”

No cap before 2000 £0.25 54.30 8
Cap adaopted in 19751977 45,57 58.37 28
Cap adopted in 1285-1987 36.54 5168 40

SOURCE: Area Resource Flln.

NOTES: Qliservations ara welghtad by the county pogulation, excerd for the abstetrician-gynecoiogists (CB-GYNs) row, where
observations are welghted by the county's female population ages 15-44.

“Datz in the frst column are {or 1975,

*CO-GYN supply is the numpaer of OB-GYNs per 100,000 female county residants ages 15-44.

awards in 1975, 1976, or 1977 in response to the
medical malpractice crisis of che early 1970s
{not including the overturned cap in New
Hampshire). Second, there were thirteen
states that enacted laws implementing dam-
ages caps in malpractice cases in 1985, 1986, or
1987 in response to the medical malpractice
crisis of the carly 1980s (not including the
overturned caps in Alabama, Florida, and
Washington).

We [ound that there was an 83 percent in-
crease in the median number of physicians per
100,000 residents from 197G ro 2000 in the
staces that never had a cap on malpractice
awards before 2000. For the states that en-
acted caps in the 1970s, physician supply grew
86 percent, compared wich 102 percent in
srates that passcd caps between 1985 and 1967,
Thus, the caps responding to the malpractice
crisis of the 1980s appear to have had a much
greater effect on physician supply than the
caps set in place during che 1970s malpracrice
crisis.

A similar effect occurred with the supply of
surgical specialists and OB-GYNs [rom 1975 o
2000, The median number of surgieal special-
ists per 100,000 residents rosc 43 percent un-
der the 1580 caps, compared with 16 percent
under the 1670 caps and 29 percent in states
without caps. The median number of OB-
GYNs per 100,000 females ages 15-44 grew 40
percent under the 1980 caps, compared with
28 percent under the 1970 caps and 8 percent
for staces without caps. Thus, caps in both eras
had a strong impact on the supply of OB-
GYNs.

Exhibit 3 examines the trend in rural physi-
cian supply with respect to the menetary size
of the cap. Berween 1970 and 2005 only nine
states had caps sct at $250,000; all other caps
were abave thar [imit. Moreover, 40 percent of
the population in stares with caps faced a cap
with a limit above $400,000. Berween 1975 and
2000 the median number of physicians per
100,000 residents of rural counties rose 48 per-
cent for states with $230,000 caps, compared

Wed Exgiusive
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EXHIBIT 3

Trends In Rural-County Physiclan Supply In States With $250,000 Caps On

Malpractice Awards, 1975 And 2000

Medlan number of rural doctors
per 100,000 county residents

All rurat physicians 1975 2000 Percent increase
Cap equalis $254,000 60.51 BY.ES 48

Cap above $25C.000 49.34 T1.26 44

Rural surglcal specilalists

Cap equals $250,000 19.23 27.09 41

Cap above $250,000 16.81 22,00 31

Rurai OB-GYNs"

Cap equais $250,000 23.87 38.30 61

Cap ahove $250,000 24.681 36.57 49

SOURCE: Area Resourcae File,

NQTE: Cbsewalions are weighted by the county populatien, except for the gbstetriclan-gynecologists (OB-GYNS) row, where
obaervations are weighted by the county's female population ages 15-44,
* QB-GYN supply is the numbar of 0B-GYNs per 100,000 ferale ccunty msidents ages 15-d4,

with 44 percent in states with caps above
$250,000. For surgical specialists the rates
were 41 percent and 31 percent groweh, re-
spectively. For OB-GYNs (per 100,000 wemen
ages 15-44), the races were 61 percent and 49
percent growth, respectively.

Impact Of Malpractice Award Caps
On Physician Supply

N Data. We used daca on counry charac-
teristics {rom the Area Resource Files. We
used 23,593 county-year observacions [rom
eight years: 1985, 1986, 1990, 1694, 1695, 1998,
1999, and 2000, accounting for about 99 per-
cent of the US. population. We excluded
Alaska and the District of Columbia, and we
examined three county-fixed-eflects models of
physician supply under tort reform,

B Methads. First, [ollowing the work of
Daniel Kessler and Mark McClellan on the ef-
feets of tart reform o defensive medicine
spending, we used a dilference-in-difference
model t examine the “beflore” and alter” ef-
feers of staze caps on overall physician supply
and on rural physiclan supply Using county
fized cffects, we regressed the log of physician
supply on stace dummies indicating whether

ot not the state had a cap during that year. Key
results are presented in Exhibic 4. Because our
data set began in 1985, we could not examine
the impact of reforms adoped before that year
However, only five of the twenty-seven states
with eaps adopted their cap before 1985, In
particular, we were able to cxamine the effects
af the 1985-87 caps (passed during the second
malpreactice crisis) seen in Exhibic 2,

Second, as did Kessler and MeCleilan, we
also employed a county-lixed-effects, dynamic
model based on the time since adoption of the
cap. Exhibit 4 shows (1) the effect of the frst
rwo years of a cap on the log of physician sup-
ply (compared with the emitted refercnee cat-
cgory—years without caps), and (2) the final
elleet of the semaining period of tirce or more
years' experience with a cap.

Third, we used a couney-lixed-ellects dil-
ference-in-difference mode! to examine the ef-
fects of caps with a $250,000 limit on damages
on the supply of surgical specialises and OB~
GYNs. In all three models we also examined
the impact of caps in rural countics. About 72
percent of counties were in owr rural sample;
they accouneed fer 2¢ percenc of che US. pap-
tlation,

E ]
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EXHIBIT 4

Impact Of Malpractice Award Caps On County Physiclan Supply, All Counties And

Rural Counties, 1985-2000

Within-county percent increase in physician supply due to cap

All countles Rural counties
State has a cap 2.18 (p<.01) 3.24 {p< QL)
Time since adoption of cap
Years Land 2 of cap 050 (p =75} 1.07 {p=.55)
Adciticnal effects of years 3+ of cap 2,11 (p<.01) 2.94 (p<.01}

SOURCE; Area Resourca Filo.

MOTES: Hegression rasuils are availadie at www.abig.gov/research/stalecaps. Statistcnl findings dencle differance irem 2er9.

In all three models we used the following
controls. Since cach county has its own idio-
syncratic sociocconamic, cultural, and potit-
cal factors; regulations (orher chan caps): and
tax races, which might influenee the supply of
physicians and access to them, we included
county dummy variables to capture these fac-
tors. This allowed us to identily the within-
county elfect of introducing a eap in each
stace, Also, dummy variakles [or each of the
eight years were included o caprore time
trends.

We also controlled for four other state mal-
practice reforms: (1) collateral source rule re-
form—prevents paymencs for losses that have
been compensated from other sources, such as
workers” compensation; {2) prejudgment in-
tercst reform—limits payments for interest
accruing or losses hetween the time the medi-
cal mishap occurred and che time the trial
judgment was made; (3) joint and several lia-
bility reform—when there are codefendants,
this [imits cach defendant’s payments to the
percentage of the harm for which the defen-
danr is responsible; and (4) caps on punicive
damages—limits payments to punish a defen-
dant for intenzicnal or malicious miscorduct.

Finally, we controlied for [actors char might
affect the demand for physicians: heslth main-
tenance organization {HMOQ) earollmenr in
the state; whether the councy had a medical
school; county Medicare enrollment; county
unermployment rate; county personal income;
percentage of county that is black; county

birth rate among women ages 15-44; and
county death race for diseases such as heart
disease, liver disease, cancer, influenza and
pueumonia, and chronie obstractive pulmo-
nary diseaset

M Empirical results. Caps were responsi-

ble for a 2.18 percenc within-county increase in
the supply of physicians, or an increase af live
physicians per 100,000 people (Exhibic 4). The
cffzer of caps was larger in rural counties (3.24
percent). These eflfects ecourred mainly three
or more years after the cap had been in place.
“ther malpractice reforms, such as collateral
source rule reform, prejudgment interest re-
form, joint and scveral liability reform, and
caps on punitive damages, did not have an im-
pact on the supply of doczors.

Compared with counties withour caps, the
caps with fimits above $250,000 had no signif-
fcant within-county effect on the overall sup-
ply and cural supply of surgical specialists and
OB-GYNs (Exhihit 5). The $250,000 caps in-
creased the averall supply of surgical special-
ists by 4.16 percent but had no effeee on the
overall supply of OB-GYNs,

The $250,000 caps had a targer impact on
rura counties than others. Slighzly mare than
7 percent of the rural sample was under a
$250,000 cap. and 28 percent of the rural sam-
ple was under a cap with a limir higher chan
$230,000. Far the rural population in states
with caps, nearly half faced caps with limizs
abave $400,000. Caps with a $250.000 fimit
increased the nunber of rural surgical special-
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EXHIBIT S

Impact Of $250,000 Malpractice Award Caps On County Supply Of Surglcal
Speciallsts And Obstetriclan-Gynecologists, 1985-2000

Within-county percent increase in physician supply due to cap

Surgical specialists OB-GYNs

All counties Rural counties  All countles Rural countles
Cap above $250,000 ... NS . |- T - NS NS
Cap equals $250,000 4.16{p=.01) 5.51(p<.01) NS 5.42{p=~.05)

SOURCE: Area Resource File.

NOTES: Regressian results arg availabie at www.ahrg.gov/research/slatecas. Statistical findings denote difference from zerg.

NS is not significanily different from zero.

ists per residencs by 3.51 percent compared
with states without caps and those with caps
above $250,000. Similarly, a $230,000 limic in-
creased the aumber rural QB-GYN per female
resident ages [5-44 by 3.42 percent compared
to states without caps and those with caps
above $230,000.

Conclusions And Policy
Implications

In this study we found chat state caps on
noncconomic damages awards in malpractice
suits berween 1985 and 2000 increased cthe
supply of physicians. Morcover, the caps had a
larger impact on physician supply in rural
counties, and eaps limiting malpracrice
awards to $250,000 had a much larger effecr on
surgeons and OB-GYNs in rural areas than
caps with limits above $250,000. Twenty-
seven states have caps on malpractice awards,
but anly five have caps with a $230,000 limit
on awards, and 40 pereent of the U.S. popula-
tion living in a state with a cap has one with z
limit above $400,000. Thus, a federal cap scr at
$250,00C for noncconomic damages could
have a beneficial impact on the supply of sur-
geons and QOB-GYNs in rural arcas.

H How robust are these results? [nare-
cent seudy of the impace of malpractice caps
on physictan supply, vsing stare dara from
1980~1998, Jonathan Klick and Thomas
Stracmann similatly found thar sates that had
adopted a cap had 3 percent mere dactors per
£00,000 residents than states that did not have

caps.” However, their stace-level analysis did
not find any clfecr of $250,000 caps as our
county-level analysis did. In a more recent
seudy, Davie Macsa founc char malpeactice liz-
bilicy caps did not increase the overall supply
of physicians in all courties with a cap using
county data from 1970-2000.% However, he
did find thue malpractice caps increased physi-
cian supply by 35 percene from 1970 to 2000
for exoremely rural arcas (25 percent of coun-
ties, accounting for 3 percent of the popula-
tion). We found effects [or a much largee rural
area (70 percent of counties, accounting for 20
pereent of the population). Matsas definition
of rwral was based on county population den-
sity, while ours was based on a U.S. Depart-
ment of Agriculture measure. It is possible
that Matsa {ound smaller effects of caps be-
cause he examined the impace of caps during
boch malpractice crises of the 1970s and 1980s
combined, while we examined the impact of
caps during the crisis of the 1980s only. Recalt
from Exhibit 2 that caps had a much larger &f-
fect on physician supply during the 1980s than
in the 1970s. This lower impact of the 1970s
caps might explain why Matsa found smaller
elfects than our analysis of 1985-2000,

We also found that other state malpractice
laws did net alfecr physician supply. In patic-
ular, we found that the following laws (de-
scribed earier) did not have an effeer: collat-
eral source rule reform; prejudgment interesc
teforms; joine and several liability reform; and
caps on punitive damages.
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Although such laws may be related to phy-
sicians' decisions whether or not to practice in
a given geagraphic area, they are not nearly as
conspicuous as laws that cap payments. More-
over, three previous studies found layws thae in-
directly affect che level of waipractice damage
awards (for example, liws permitring petiodic
payments or that abolish the common rule of
joint and several linbility) have less impact on

premniums than laws that dircecly limic mal-
practice damage awards.®

Finally, although the increased supply of
physicians atcributable to caps is kely o in-
crease the availabilicy of care for most resi-
dents, it is not clear what effece this has on the
cost of care. Kessler and McClellan found chat
tort reforms such as rcasonable limits on
roncconomic damages can reduce health care
costs by 5-9 pereent without substantial ef-
feers on mortalicy or medical complications.™
However, they examined only a few cardiac
precedures for Medicare beneficiarics during
three years (1984, 1987, and 1990). Thus, the
impact of caps on noneconomic damages on
health care costs should be the focus of [ucute
research.
This reseurch was funded by the Agency for Healtheare
Rescarchand Quality (AHRD). The views hereindo
not necessarity reflect the views or policies of AHRD,
or the LLS. Department of Health and Human Serviecs,
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. Vislon
The North Dakota Healthcore Associafion
will take an active leadership role in major
healthcare issues.
Mission

orth Dakota Healthcare Association The North Dakota Healthcare Association

exists to advance the heaith status of persons
served by the membership.

Testimany on House Bill No. 1390
House Judiciary Committee
February 11, 2009

Chairman DeKrey, Members House Judiciary Committee. | am Amold Thomas,
President of the North Dakota Healthcare Association. | am here today to speak

on House Bill 1390.

In a perfect world, negative outcomes would not exist. All births would be without
complication - All surgeries would have positive outcomes - And all diagnoses
would be completely accurate.

Sometimes, we do not live in a perfect world. Things go wrong - Human error -
Machine error -- or just plain unexplained fate.

Our legal system has long recognized that individuals who are harmed by
medicine should receive a level of compensation. But - What is that level?

To those who have lost a spouse or a child - or who have suffered negative
consequences at the hands of the medical profession, there is no amount of
money that could ever serve as adequate compensation.

Having said that, it is also not appropriate to allow, encourage, or mandate
exorbitant payoffs or payouts. That's the consequence of removing caps.

People drive past a hospital - especially one of our larger facilities -- and they see
dollars. They see the ability to pay millions of dollars in compensation when
something goes wrong.

Those of you who have been here a while understand that dollars have to come
from somewhere. For every dollar more that we have to pay in malpractice
insurance, that's a dollar that we can't put into upgrading or replacing equipment.
For every dollar more that we have to pay in excessive legal awards, that's a
dollar that we can't put into recruitment and retention of physicians and other
medical personnel. That's a dollar that we can't put into patient care.

For every excessive settlement we have to. enter into, we end up changing how
we practice medicine. Tests will be run not for diagnostic reasons, but out of fear
- fear of law suits. Tests cost money. Excessive and unnecessary tests cost a lot
of money. Given the unwillingness of the state and federal governments to pay
hospitals what it costs to care for Medicaid and Medicare patients, and given the
pressure that Blue Cross is under not to raise its premiums, where does the
money come from?

PO Box 7340 Bismarck, ND 58507-7340 Phone 701-224-9732 Fax 701-224-9529



Paying for medicine is a fine balancing act. Even obtaining medical services is a
chalienge of unbelievable proportions. | don't have to teli you that many of our
communities did not make this year's top ten list of places for new medical school
graduates to establish their practices. When you combine this state's wind chills
with its lack of urban niceties, convincing people to come and practice here is not
at all an easy task. One of the positives that we have been able to point to is our
ability to obtain malpractice coverage and our ability to ensure that malpractice
awards do not make national headlines because of their exorbitance.

When the caps were put in place, there was recognition of the fine balancing act
that North Dakota needs to have in place in order to ensure the continuation of
quality medical services for its citizens. Every now and then, an unfortunate
event happens and it is suggested that the caps should be eliminated. It is
suggested that you reward the few. Mr. Chairman, members of the committee, to
do so would be at the expense of the many.

We therefore respectfully ask that you leave the current law in place and vote for
a Do Not Pass on HB 1390.



NORH DAKOTA

CHAMBER ¢ COMMERCE

Testimony of Jeb Oehlke
HB 1390
’ February 11, 2009
Mr. Chairman and committee members my name is Jeb Oehlke. 1 am here today

representing the North Dakota Chamber of Commerce, the voice of North Dakota Business. Our
organization is an economic and geographical cross section of North Dakota’s private sector and
also includes state associations, local chambers of .commerce, development organizations,
convention and visitors bureaus and public sector organizations. For purposes of this hearing we
are also representing fifteen local chambers with total membership over 6,500 members. A list

of those associations is attached. As a group we stand in opposition to HB 1390.

For several years the cost of healthcare and health insurance has been increasing rapidly.
One of the few checks we as a state have on the rate of these increases is the fact that the
. premiums for medical professional liability insurance in North Dakota are among the lowest in

the nation. The reason for this, in large part, is because we have capped the noneconomic
damages available in medical malpractice cases at $500,000.

If this cap is removed the premiums for medical professional liability insurance will
increase substantially. These increases cannot and will not be absorbed by the doctors and
hospitals. They will be passed on to the patients in the form of higher costs for services. These
higher costs will also be passed on to the health insurance companies who will, in turn, pass
those costs on to the purchasers of health insurance in the form of increased premiums, increased

co-pays, decreased coverage, and other cost shifting measures.

Adding these increases on top of the current annual increases of around 12 to 15% will
soon put health insurance out of reach for most individuals and families as well as substantially
diminishing the ability for businesses to provide coverage for their employees.

Repealing Section 32-42-02 of the North Dakota Century Code will, in the long term,
create significant hardship, not only for this state’s business community, but for its citizens as a

whole. North Dakota’s business community urges this committee to recommend a Do Not Pass

. on HB 1390. | am happy to answer any questions.

THe Voice of North Dakora Business

PO Box 2639 Bismarck, ND %8502 Tloll-lree: 800-282-1405 Local: 701-222-0929  Fax: 701-222-161
www.NdcHamber.com  ndchamber@ndchamber.com
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NORH DAKOTA

CHAMBER  COMMERCE

The following chambers are members of a coalition that support our 2009 Legislative
Policy Statements:

Beulah Chamber of Commerce — 130 members
Bismarck-Mandan Chamber of Commerce — 1,200 members
Chamber of Commerce of Fargo Moorhead — 1,800 members
Devils Lake Area Chamber of Commerce
Grafton Area Chamber of Commerce
Greater Bottineau Area Chamber of Commerce — 155 members
Harvey Area Chamber of Commerce

o Hettinger Area Chamber of Commerce — 145 members

:. Jamestown Area Chamber of Commerce — 360 members

Kenmare Association of Commerce
Minot Chamber of Commerce — 700 members
North Dakota Chamber of Commerce — 1100 members
Oakes Area Chamber of Commerce — 170 members

Wahpeton Breckenridge Chamber of Commerce — 290 members

Williston Chamber of Commerce — 450 members

Total Businesses Represented = 6,500 members

@
The Voice of North Dakora BUsINess

PO Box 2639 Bismarck, ND %8702 Toll-free: 800-382-140% Local: 701-222-0929  Fax: 701-222-16H
www,ndchamber.com  ndchamber@ndchamber.com
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Physicians Dedicated to the Health of North Dakota

February 16, 2009

Chairman DeKrey and Committee Members:

As per my testimony on behalf of the North Dakota Medical Association
in opposition to HB 1390 last week, the following additional materials are
provided based on requests from committee members. In our view, the
information shows that the 1995 ND Legislative Assembly made a
responsible decision in responding to concerns regarding the low
competition in the medical liability insurance market in North Dakota
and volatility in premiums in the decade prior to 1995. The law has never
been challenged. The result has been a stable liability insurance market in
our state for health care providers relative to states without limitations on

non-economic damages.

We reiterate our view, and the view of the many health care organizations
and community facilities across the state that oppose HB 1390, that this

bill would only create a problem — not solve one.

The 1995 Law Will Continue to Stabilize Losses and Premiums
Clearly, the body of research on the impacts of tort reform shows that
caps have resulted in lower growth in medical liability losses in states that
passed caps than in states that did not. Caps also result in lower premium
growth. Caps on non-economic damages also have a positive effect on the
number of physicians per capita in a state. E.g., Carol K. Kane, PhD,
David W. Emmons, PhD, The Impact of Caps on Damages. How are
Markets for Medical Liability Insurance and Medical Services Affected?,
Policy Research Perspectives, AMA (2004).

NDMA and other organizations also oppose raising the current cap from
$500,000 to a higher amount. The effectiveness of a cap in controlling
medical liability costs is inversely related to the maximum award
permitted for non-economic damages. William Hamm, PhD, Amit Bubna,
PhD, Key Components of Nevada’s Assembly Bill 1: An Economic

Analysis, September 2002. Increasing the limitation creates additional



risk exposure that will impact losses and premiums and there is no information indicating
a problem with the current amount or that the current cap is routinely or otherwise applied

to reduce jury awards in our state.

North Dakota Claims Experience

Attached is ND Insurance Department data on claims, settlements, and judgments as
-compiled from reports filed by insurers and health care providers pursuant to NDCC
26.1-01-05 from 1984 to 2008. According to the Department the column “settlements”
is a compilation of claims, settlements and judgments and the category is not broken
down further, nor is there any Insurance Department information regarding the
breakdown of economic, non-economic and punitive damages in ND jury awards. No
other source was identified for such information. Advocates of this bill have not
identified any examples of cases in North Dakota in which a jury award of non-
economic damages was reduced by the cap. As noted by Mr. Pagel last week, there is no
ready source of data identifying jury awards in medical liability cases in North Dakota
breaking down the components of the award between economic, non-economic, punitive

damages and costs.

From the Insurance Department information, there are 429 cases identified since 1984
totaling $93,553,785 in “settlements” with an average settlement of $218,074.09. The
“settlements” range from $22 to $2,094,400. The data below uses the “year of closed
date” to categorize the information by year:

Closed Date Year* Total # of Settlements Total $** Avg, Settlement

2008 3 $1,400,000 $466,667
2007 15 $3,415,854 $227,724
2006 9 $3,437,500 $381,944
2005 21 $8,054,250 $383,536
2004 23 $12,481,472 $542,673
2003 26 $5,199,500 $199,981
2002 22 $3,467,250 $157,602
2001 27 $9,056,883 $335,440
2000 23 $6,309,824 $274,340
1999 19 $3,329,500 $175,237

1998 19 $5,477,053 $288,266
1997 19 $3,882,500 $204,342
1996 27 $3,005,329 $111,308

1995 15 $4,453,099 $296,873
1994 18 $1,905,210 $105,845
1993 33 $6,082,354 $184,314
1992 19 $2,939,383 $154,704
1991 10 $1,151,182 $115,118



1990 24 $4,188,117 $174,505
1989 16 $1,701,222 $106,326
1988 17 $1,360,866 $ 80,051
1987 14 $ 694,680 $ 49,620
1986 4 $ 28,180 $ 7,045

* 5 entries did not include a closed date
** Amounts are actual dollars; not adjusted

Another source of information is indemnity payment trends for medical specialties from
the National Practitioner Data Bank Public Use File for North Dakota, which provided

the following data which was provided to our Congressional Delegation in 2003:

Report Year #Claims Total Indemnity Pymts Av t Highest Pymt
1991 24 $2,340,000 $ 97,500 $ 295,000
1992 18 $1,975,500 $109,750  $ 945,000
1993 25 $5,083,500 $203,340  $ 995,000
1994 34 $3,237,050 $ 95207 $ 665,000
1995 24 $4,602,750 $191,781  $ 995,000
1996 24 $3,120,000 $130,000 $ 335,000
1997 20 $3,557,500 $177,875  $ 475,000
1998 17 $3,605,250 $212,074 $1,050,000
1999 23 $4,315,250 $187,620  $§ 825,000
2000 19 $4,672,750 $245,934  $1,450,000
2001 27 $8,066,000 $332,074  $1,950,000
North Dakota Premiums

These are statistics relating to the experience of one carrier (Midwest Medical Insurance

Company or MMIC) based on Medical Liability Monitor national surveys:

Year
1983
1984
1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998

Internal Med

$4,968
4,968

General Surgery

OBGYN

Change

$13,247
13,247

$22,769
22,769

-10%
12%
22%
48%
45%
8%
21%
-22%
0
_4%
8%
6%
0%
10%

*

0%



1999 4,719 12,583 21,628 -5%

2000 4,719 12,583 21,628 0%
2001 4,719 12,583 21,628 0%
2002 5430 14,479 24,886 15%
2003 5,701 17,103 26,129 5%
2004 6,086 18,258 27,804 6.8%
2005 6,681 20,044 30,623 9.8%
2006 6,681 20,044 30,623 0%
2007 6,681 20,044 30,623 0%
2008 6,021 18,063 27,506 -10%

In 2003, these premium statistics at the time were similar to what was reported by the
U.S. Department of Health and Human Services for North Dakota for these three
specialties. The HHS report indicated 2002 average premiums for North Dakota
Internists of $6,609, for General Surgeons of $16,238, and Ob-GYNs of $24,971,
compared to national averages of $12,355 for Internists, $36,564 for General Surgeons,
and $49,530 for Ob-GYNs. The report used these 2002 average premiums for North
Dakota, along with Indiana, South Dakota, Hawaii, Montana, Utah, New Mexico,
Californta, and Michigan, for the proposition that “[w]ith few exceptions, average

premiums for states with reasonable limits on non-economic damaaqes are lower than

for the US as a whole. This holds true for all three specialties.” U.S. Department of

Health and Human Services, Special Update on Medical Liability Crisis, September 25,
2002. The United States General Accounting Office (GAQO) in August 2003 in a report to

Congress made the following findings:

“Limited available data indicate that rates of growth in malpractice
premiums and claims payments have been slower on average in states
that enacted certain caps on damages for pain and suffering — referred
to as noneconomic damage caps — than in states with more limited
reforms. Premium rates reported for the specialties of general surgery,
internal medicine, and OB/GYN were relatively stable on average in
most states from 1996 through the late 1990s and then began to rise,
but more slowly among states with certain noneconomic damage
caps. ...

“After 2000, premium rates began to rise across most states on
average, but more slowly among the states with certain noneconomic
damage caps. In particular, from 2001 to 2002, the average rates of
increase in the states with noneconomic damage caps of $250,000 and
$500,000 or less were 10 and 9 percent, respectively, compared to 29
percent in the states with limited reforms.



“Other studies have found a relationship between direct tort reforms

that include noneconomic damage caps and lower rates of growth in

premiums. For example, in a recent analysis of malpractice premiums

in states with and without certain medical malpractice tort limitations,

the Congressional Budget Office (CBO) estimated that certain caps on

noneconomic damage awards in combination with other elements of

proposed federal tort reform legislation would effectively reduce

malpractice premiums on average by 25 to 30 percent over the 10-year

period from 2004 through 2013.” GAO, Medical Malpractice:

Implications of Rising Premiums on Access to Health Care, August

2003.
In 2003, physicians across the country were in the midst of advocating for medical
liability reform including a $250,000 limitation on non-economic damages, which was
successful in the U.S. House of Representatives but not the U.S. Senate [E.g., HEALTH
Act HR 5.passed by the U.S. House of Representatives on March 13, 2003, and
supported by Rep. Earl Pomeroy would have limited attorneys' contingent fees on a
sliding scale and capped non-economic damages at $250,000; Rep. Pomeroy later
supported a similar bill, HEALTH Act of 2005, on July 28, 2005]. Studies by the US
General Accounting Office (GAO) and Congressional Budget Office (CBO) prepared
during this timeframe regarding the federal legislation reported that rates of growth in
malpractice premiums and claims payments have been slower on average in states that

enacted caps on non-economic damages.

Attached is the Medical Liability Monitor State-By-State Rate Survey, October 2008,
showing state-by-state differences in liability premiums. While states have experienced

some stabilization in rates, those rates have stabilized at high levels in many states.

For health systems that self fund medical liability risk, a reserve account must be funded
based on the actuarially-defined estimated risk exposure. These larger health systems
typically shoulder the burden of substantial deductibles and other risk sharing in order
to avoid higher premiums. According to our self-funded health systems in North Dakota,
HB 1390 would significantly and negatively impact the reserve account funding
requirement necessary to meet that actuarially-defined estimated risk exposure. Innovis
Health reported that removal of the cap as proposed in HB 1390 “would conservatively

impact (increase) our reserve account funding requirement by 7-9% annually.” Altru



Health System reports that it spends $2,000,000 per year to fund the professional

liability component — averaging approximately $20,000 per physician.

It is appropriate to limit non-economic damages to a reasonable amount to provide
predictability and stability in the medical liability insurance market. This would
continue to ensure access for North Dakota people to high quality health care and
services provided by not only physicians but all other health care professionals and
nursing homes, hospitals and clinics across our state. Not a single problem has been
cited regarding the current limitation. If we remove the cap, our predictability is lost and

North Dakota is again subject to unsettling national trends and cycles.

While we're holding our own at the state level, we have always been concerned that
these national trends may impact North Dakota. Many states have been mired in true
liability crises in which the lack of affordable coverage directly impacted patients’ aceess
to health care. Physicians were and are leaving states in which liability premiums have
spiraled out of control and many have discontinued doing high-risk procedures.
According to the American College of Obstetricians and Gynecologists, one in twelve
obstetricians nationally had stopped delivering babies in 2003; 75% of Neurosurgeons
reported in 2005 they no longer operate on children because of the liability crisis. One
only needs to review the Medical Liability Monitor state-by-state survey of premium

rates to see what is occurring nationally and what North Dakota has avoided.

Experience has shown that the liability climate of any state can deteriorate rapidly and

unexpectedly. We urge a “Do Not Pass” on HB 1390.

-Bruce Levi
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Medical Liability Reforms Reduce Premiums

Medical Liability Insurance Premiums

Rate Changes for Texas Medical Liability Trust
Since Reform Enacted in 2003

2004

2005

2006

2007

2008

2009

-12%

-5%

-5%

-7.5%

-6.5%

-4.7%

Dividends for Policy Holders of Texas Medical Liability Trust
Since Reform Enacted in 2003

2005 2006 2007 2008
5% 20% 22% 22.5%
$10 million $35 million $30 million $30 million

Dividend Credits since 2005 total approximately $105 million

Rate Changes for Medical Assurance
Company of Mississippi
Since Reform Enacted in 2004

2005

2006

2007

2008

2009

0%

-5%

-10%

-15.5%

-20%

Refunds for Policy Holders of Medical Assurance
Company of Mississippi

Since Reform Enacted in 2004

2005

2006

2007

2008

15%

20%

25%

20%
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Policy Research
Perspectives

The Impact of Caps on Damages. How are Markets for Medical Liability
Insurance and Medical Services Affected?

By Carol K., Kane, PhD and David W. Emmons, PhD
Introduction

The current crisis in the medical liability insurance market has been characterized by insurer exits
and rapidly escalating premiums in certain states and specialties.' As a result, many physicians
have reported that they have moved or plan to move to states where liability premiums are lower,
or that they have stopped or intend to stop providing certain services so that they fall into lower
risk classifications and are able to pay lower premiums.”

To stem the rise in premiums, many physician organizations including the American Medical
Association have called for state or federal tort reform similar to the package of reforms included
in California’s Medical Injury Compensation Reform Act of 1975 (MICRA). The 1970s and
1980s were also marked by insurance crises in medical liability, and California and other affected
states enacted a variety of tort reforms in response. Much of the current debate over medical
liability reform is focused on whether MICRA-like reforms — in particular, a cap on non-
economic damages — would reduce the growth in both indemnity amounts (insurer losses) and
premiums paid by physicians in the future if enacted either at the federal level or in other states
today.

Existing research on the impact of caps on non-economic damages on medical liability losses and
premiums relies on data from the earlier periods of crisis because it offers the opportunity to
compare states that enacted a cap with those that did not, and to compare states that enacted a cap
before and after it became effective. This Policy Research Perspective provides a summary of
research on the impact of caps including those on punitive and total’ damages in addition to those
that apply only to non-economic damages. Our focus is on those papers that employ statistical
techniques to control for potentially competing explanations of changes that are observed when
simple descriptive statistics are used.

' American Medical Association (2004).
? American Medical Association, Division of Market Research (2004).
* Total damages include non-economic and economic damages.

American Medical Association 515 North State Street Chicago Hlinois 60610
312 464 5000 www.ama-assn.org
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The literature clearly shows that caps reduce losses relative to what losses would have been
without caps. Although premiums are ultimately linked to losses,* it has been more difficult to
empirically establish the link between caps and premiums than it has the link between caps and
losses — however, more recent papers looking at the impacts of caps on premiums have found an
effect.’ Finally, two studies published in 2005 reported positive impacts associated with caps on
damages on physician supply.

The research summarized in this report measures the average impact of caps that differ in several
dimensions including the amount of the cap and whether there are exceptions to the cap for
certain types of medical outcomes. States also vary in the manner in which the cap applies to a
claim. In some states a single cap applies regardless of the number of defendants named while in
others the cap is per defendant. Similarly, in some states a single cap applies regardless of the
number of causes of action on which the claim is based or the number of persons claiming
damages and in others it is applied per cause of action and per person claiming damages.

Impact of Caps on Losses and Preminms

One branch of this literature relies on data from the end-of-year annual statements filed by
insurers with state insurance departments. Those data are not on a per-claim basis or a per-
physician basis. Rather, they reflect the aggregate medical liability losses and revenues of each
insurer across all insured physicians and filed claims. Some researchers have used the data at the
state-insurer level, where the losses and revenues of each insurer in the state remain distinct from
one another. Others further aggregate the data so that it is at the state-level—the losses and
revenues of each insurer in the state are added together.

e Viscusi and Born (2005} studied the impacts of reforms on premium revenues and
incurred losses using state-insurer specific NAIC data for the period 1984 to 1991.° They
found that insurers in states that enacted caps on non-economic damages had losses 17%
lower than those of insurers in other states and that earned premiums were 6% lower. In
addition, losses and premiums of insurers in states where punitive damages were not
allowed (i.e., in the case of states with zero dollar caps on punitive damages) were 16%
and 8% lower than losses and premiums of insurers in states that allowed punitive
damages. Viscusi and Born also reported the more general finding that states with a non-
zero cap on punitive damages had incurred losses that were 7% lower than other states.
They did not find a corresponding effect on premiums for the more general measure,
however.,

» Thorpe (2004) studied impacts of reforms on premium revenues and incurred losses using
state-specific NAIC data for the period 1985 to 2001, Thorpe found that premium

? Both the General Accounting Office (2003) and the National Association of Insurance Commissioners
{Nordman, Cermak, and McDaniel, 2004) issued comprehensive reports that found losses to be the key
driver of premiums,

’ A numbser of factors make it difficuit to find premium impacts. For one, there may be initial uncertainty
about the impact of a cap on losses. As claims subject to a new cap are closed, this uncertainty lessens and
insurers are better able to predict how losses will be affected and can appropriately reflect that change in
their premiums. In addition, there may be uncertainty as to whether the constitutionality of the cap will
withstand judicial scrutiny, and thus whether immediate impacts on losses will continue into the future,

¢ Earlier papers by Viscusi, Born, and several co-authors have reached similar conclusions. Because the
research has evolved over time and the results are robust to the changes in methodology, we have
summarized only the 2005 paper which is the most recent. Earlier research includes Viscusi and Born
(1993), Viscusi, Zeckhauser, Born, and Blackmon (1993), and Blackmon and Zeckhauser (1991).



revenue was between 13% and 17% lower in states that capped non-economic or total
damages than in states that did not. Thorpe also reported a 13% reduction in loss ratios
associated with discretionary collateral offset rules. Unlike Viscusi and Born (2005),

Thorpe did not find any impacts that were attributable to limitations on punitive damages.

Other papers used per-physician premium data from surveys of insurers conducted by the Health
Care Financing Administration.’

¢ Zuckerman, Bovbjerg, and Sloan (1990) examined the impact of a variety of tort reforms
on premiums and claim severity using base-rate premium data and average (per-claim)
indemnity data from 1975 to 1986. They found that capping physician liability (but not
caps on non-economic damages) reduced premiums for general surgeons, general
practitioners, and obstetricians and gynecologists on the order of 13% in the year
following enactment of a cap and by 34% over the long term. Across all specialties, they
found that caps on non-economic damages (but not cags on physician liability) decreased
the average indemnity per paid claim (claim severity).

» Sloan (1985) relied on the same source of information on premiums for his analysis but
focused on the period 1974 to 1978. Sloan examined premiums paid by general
practitioners, ophthalmologists, and orthopedic surgeons. He was unable to find any
impact on premiums from either plaintiff recovery limitations or provider liability
limitations.

In response to the crisis of the 1970s, the NAIC developed a national database of closed claims.
The GAO conducted a similar study of claims closed in 1984.° The following paper uses that
information.

» Sloan, Mergenhagen, and Bovbjerg (1989) looked at the impact of tort reform using
closed claim data for 1975 through 1978 and 1984. They found that caps on non-
economic damages reduced insurer payouts by 31% and reduced payouts-plus-expenses
by 23%. The impacts of caps on total damages were somewhat larger, 38% and 39%,
respectively.

In a series of papers Daniel Kessler and coauthors examined the impact of “direct” and “indirect”
tort reforms of the mid to late 1980s on the markets for medical liability insurance and health care
services. Direct reforms include but are not limited to caps on non-economic damages.'® Viewed
as a whole, the authors’ research shows that direct tort reforms reduce a variety of costs
associated with the medical liability system.

s Kessler and McClellan (1996) compared hospital expenditures on Medicare beneficiaries
with heart disease in states with direct, indirect, and no tort reforms. They concluded that
states adopting direct reforms in the late 1980s exhibited reductions in hospital

" HCFA’s name was changed to the Centers for Medicare & Medicaid Services in 2001.

% The authors were not able to resolve the different impacts that caps on physician liability and caps on non-
economic damages had on premiums and losses. :

° In 2004 the GAO’s legal name became the Government Accountability Office.

1% Direct reforms include caps on economic, non-economic, or total damages, abolition of punitive
damages, no mandatory prejudgment interest, and collateral source rule reform. Indirect reforms include
limits on contingency fees, mandatory periodic payments, joint and several liability reform, statute of
limitations reform, and existence of a patient compensation fund.

[l



expenditures of 5% to 9% within three to five years without substantial adverse affects on C A
mortality or complications. Because outcomes were not affected, they attributed the cost -
difference to defensive medicine. If their results are applied to all medical spending, this

would have amounted to an $83.9 to $151.1 billion reduction in national health spending

in 2003. |

* Kessler and McClellan (1997) examined “malpractice pressure,” measured by liability
premiums and claim frequency, and how that pressure was affected by tort reform. Both
the premium and frequency data were from 1985 through 1993 surveys of physicians
conducted by the AMA. They found that direct reforms reduced premiums by 8.4%
within the first three years after a reform, and reduced the likelihood that a physician
would be sued by 2.1%.

A number of literature reviews have also concluded that caps on non-economic damages work to
reduce claim severity and premiums.

» Using a variety of data sources, Hamm, Wazzan, and Frech (2005) concluded that
MICRA has led to a reduction in medical liability costs both through a reduction in the
filing of weak claims and a reduction in the severity of paid claims. A fier comparing
claim frequency in California to that in other states they also concluded that MICRA did
not reduce access to the courts.

* The Congressional Budget Office (1998) concluded that caps on non-economic damages
were one of two reforms that “have been found extremely effective in reducing the
amount of claims paid and medical liability premiums.” The other reform was collateral
source offset provisions. !

* The Office of Technology Assessment (1993) concluded that “caps on damage awards
were the only type of State tort reform that consistently showed significant results in
reducing the malpractice cost indicators.”""

The research summarized in this report controls for state differences in a wide variety of factors.
For this reason it is more credible than reports which simply compare unadjusted state averages in
premiums, losses, or physician supply. Nevertheless, sometimes a simple comparison speaks
directly and clearly to the heart of the matter.

* A comparison of annual data on insurers’ earned premium revenues shows that while
premiums in California increased by 282% between 1976 and 2003, they increased by
920% in the rest of the country (National Association of Insurance Commissioners,
2004).

Impact on Physician Supply

Debate has also focused on whether physicians respond to premium increases by moving to
lower-premium states or by retiring early. This question is not easy to answer because of the
difficulty of tracking the movements of nearly 700,000 patient care physicians in “real time.” The
American Medical Association’s Physician Masterfile, the sole national, annual source of

" The OTA was nonpartisan analytical agency that provided assistance to the U.S. Congress for 23 years
through 1995. (



demographic information on physicians, should only be used to look at longer term changes in
physician supply. Two recent papers have used the Masterfile data to do just that.

* Kessler, Sage, and Becker (2005) examined physician supply from 1985 to 2001. They
found that direct tort reforms increased physician supply by 2.4% relative to non-reform
states. They also looked at the impact on a number of high-risk specialties and found that
the impact on emergency physicians was particularly large, 11.5%.

* Encinosa and Hellinger’s paper (2005) also looked at the impact of caps on physician
supply. They looked specifically at the impact of caps on non-economic damages from
1985 to 2000. They concluded that caps increased the supply of physicians per capita by
2.2% relative to states without caps.

Conclusion

The impacts from caps summarized in this report are average effects found in analyses that have
implemented statistical controls for other factors (or potentially competing explanations) for the
changes being studied. They measure the average impact of caps that were set at different levels
and implemented in states with different pre-cap payment (loss) distributions. The actual impact
of a cap in any particular state may be higher or lower than the impacts found in this literature.

Clearly, the body of research on the impacts of tort reform shows that caps have resulted in lower
growth in medical liability losses in states that passed caps than in states that did not. The more
recent literature on premium effects has found that caps result in lower premium growth. And,
two very recent papers based on sufficiently many years of the AMA’s Masterfile data have
found that non-economic caps and direct tort reforms more generally have a positive effect on the
number of physicians per capita in a state.

December 2005 - 2005-2
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North Dakota
Insurance Department

Adam W. Hamm, Commissioner

Memo
To: Chairman Dekrey , House Judiciary Committee
From: Larry Maslowski, North Dakota Insurance Department
Date: February 12, 2009

Reason: HB 1390 — Report requested by the committee from the Medical Malpractice
Claims Reporting database.

The database originated in 1983 according to NDCC 26.1-01-05. The information we are
providing includes reported claims from 1983 to present.

From the database we have compiled the following:
A separate report for:
Physicians
Health Care Institutions (hospitals, clinics, etc)
Others Health Care Providers (dentists, chiropractors, nurses etc)
Each report shows the following by year:
The number of claims in which payment was made.
The amount of payment/settlement for each individual paid claim.
The amount of loss adjusting expense (LAE) for each individual
paid claim.
The number of claims in which no payment was made (LAE is shown).
A summary report by year for each category and a summary of all categories
combined.

For the commnttees reference you will also find attached a copy of the current Form SFN
17118 used by health care providers or insurance carriers in making the report to the
department. Page two shows the statutory reference NDCC 26.1-01-05 for this process.

Please note the report does not identify whether the payment to the plaintiffis for
economic, non economic or punitive damages. [t reports only the aggregate amount paid
to the plaintiff, and the Loss Adjusting Expenses (defense and other expenses combined).

Should you need further input from me I can be reached at 328-4976 or
Imaslows@nd.gov

600 E. Boulevard Ave,, Bismarck, ND 38505 » (701) 328-2440 + Fax (701) 328-4880 » insurance@nd.gov
Consumer hotline 1-800-247-0560 » Relay N.D. TTY 1-800-366-688% + www.nd.gov/ndins
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

CLAIMS VS PHYSICIANS

Report Year

ClamID #

# of Claims

Settlement Amount

Adjusting Expense
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1984
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- - ‘.n;‘;’lf’ff““$212 A4, T3 5621019
i T ' .,;&55,07
TR, v 1177089
1985 |
$90,000 $66,725
$25,000 $11.477
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1986 o
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95 $148,000] $16.404
121 $134,789 $3.186
) 549 $110,029 $62,235
502 ) $100,000 $40,633
4 385,000 $115,691
207 $70,000 $35,314
67 $55,000 $0
69 $17,500 510,490
346 , $10,000 $4.464
115 56,000 $0
18 $6.228
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

CLAIMS VS PHYSICIANS

Report Year ClamID# |#of Claims | Settlement Amount Adjusting Expense
]
1987

548 $700,000 $30,417

543 $560,000 $33,134

_ 34 $300,000 $35,163
129 $270,077 $36,115

108 $100,000 $6.204
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02— T _ $4,138 $19,400
133 $1,496 5376
iy o8 RS2 06T, 078, i:?é» 59290759
9‘5"““ gt 127,228

%\z_i‘ {$417524
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

CLAIMS VS PHYSICIANS

ki

Report Year ClaimID# |# of Claims | Settlement Amount Adjusting Expense
1989

$650,000 $62,833

$250,000 $44,234

$213,000 $40,294

) : $90,000 $8,228

! $85,000 $14.174

$35,000 $9,841

$30,000 $33,021

$25,000 $1,945

$25,000 $136

$23,000 s0

$10,000 $500

$5,000 $1,400

) $5,000 $1,400

%‘é idlq'ihm ﬂgaita ] -hm %lr:ltn' < g' ' {igst‘% é‘g4ﬁiogmL| ul : 1 ?‘1% i §$§21B‘I‘006
S T 1989 Totalﬁi %i ) "j“r ; J}““ K ;T i

$1,746 000:1

iy
!g)‘lyl\j\rﬁq zl

Slaims;
@ ﬁa;z«*w Ve BER1990 Tot

i ks : !:ﬁﬁ‘ {% |
Ef.l % ﬁﬁ\iﬂfj h l

1990 )

""""""" 605 ~8600,000 $1,241,819
280 $461,109 $26,937
... 485 I $490,000, $24,941
536 $425,000 $800
42 $289,758 $36,340
775 o $285,000 $149,787
239 ) i $225,000. $77.423
535 $210,000 $90,986
: 944 _ $100,000 $74,352
! 1218 $75,000 $55,923
o ! 252 R $65,000 58,137
I R $50,000 $2.189
- 259 ' $40,490 $9.803
: 509 $27,682 $0
N s L $25,000 $348
''''' el $25,000 $13,338
E 241 o $22,500 $88,320
| 516 e $22,000 $0
o T 238 $15,000 $0
"V i 533 $6,500 $0

515

255

'\?

ci“s*'

EB
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

CLAIMS VS PHYSICIANS

Report Year ClaimID# |#of Claims | Settlement Amount Adjusting Expense
1991 -
434 $999,675 $17,216
) 580 $600,000 30
i | 934 $290,000 $0
i 442 i $265,000 $405
R 429 - $208,000 $312
=68 . N . $165,000 $23.292
e 598 $159,978 $5,638
i 610 i $150,000 $14,957
o 756 $150,000 $14,428
868 $131,652 $0
- 496 $100,000 $0
1 818 $75,000 $3.171
580 - 375,000 $10,590
585 $50,000 $0
582 $48,158 $250
452 $35,000 $198
565 $30,000 $0
939 $20,000 50
431 $12,000 $18
436 312,000 $0
940 $10,000 $0
454 58,000 $1,404
935 $3,000 30
:tu.‘,.;gu Claimsiw ipa'yfﬁemt;:‘.uﬂ;‘pw -"".a FAp : hgm!i? TR ; ‘?3‘59%7 453§m ;:' »w lho SO TETY
it Claj wfo ymenty A ggj el i T Al ji@m Hgmr 30 e i “\:‘ ‘sw. '“5201! “7
: “‘! n...1§91¥73c*5|‘.21f b ﬁs@m 3‘% L‘%m’a@ﬁ‘i‘ ﬂ% T **sz%’s“%m}s:s iiwﬂ p g . éa -$203,764
r B g
1992i !
" 7$360,000 $0
l i $324 871 $1,016
o L $300,000 $0
! $300,000 $975
| $277,500 $10,769
$220,000 $21,050
- - $200,000 $2,309
- N $188,686 58,777
- U IR $185,000 $35.388
T - C ] ) $150,000 $19,258
o " 7$125,000; $11,358
””””” B " s85,000, $18,800
o O B $35,000 $78.562
$20,000 $9,355
VVVVV N ] $20,000 50
) - - i §11,000 50
o N $10,000, $0
4 100, $0
‘i‘!!t!iiahﬂ!ﬁgﬁim}. }3}\ £ 5@%“@;&%@1‘\}?%@@ ll|H§%§f&m{Y"M*ifﬁm'§ﬁp nrénéum
il | vy ‘ﬁ, Hygdy ¥ ' N |
3 % e 3 80y i
9sz§frota|§feﬂmﬁ1@g? ML‘[{ Tfﬁé uﬁ%ﬁ lﬁ%‘a A, 1574
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

CLAIMS VS PHYSICIANS

Report Year ClaimID# [#of Claims | Settlement Amount Adjusting Expense
|
1993 B
; $1,000,000 $75,771
e e $1,000,000 $66,726
. $850,000 $20,239
- $282 500 $19,494
$282 500 $19,262
$135,000 $7,123
} $120,000 $1,210
| $80,000 $13,834
e ‘ $80,000 $4.438
$70,000 $577
$67.900 $0
] $65,000 $2,000
e I $60,000 5720
I $58,750 $30,037
N $35,000 $2.824
E - £30,000 $144
i $30,000 $5.154
| $27,300 $150
o $20,000 $600
' | ] $10,000 $600
| 310,000 $0
$5,000 $95
" . $2,000 $0
| $1,800 $17.725
. $1,499 so

TG

PACIalmSs wWiHaymentan
)\ - 3 E f

£ ‘Kl‘nw}n .F‘B aéw;zw ayn mﬁ[“ Hﬁ"%‘

R o T T Total,l’“

g

b
o .J\[I{z?w
d‘

i

b

i
1!
i

Lo

W? é
T

.l!. i $4 324 22:1

"“!!""“F

1994
- 998 $325,000 $7,298
860 $300,000 $11,138
o123 $300,000 $23,551
i 993 $250,000 $13,880
‘ 1057 $250,000 $11,251
- 1029 $225,000 $2,522
m_ o 111¢ o $200,000 $18,723
- - o $180,000 $18,750
——— 854 $165,000 $12,668
3 L 1157 $150,000 $99,176
i o8 $108,000 $874
.. 886 $95,000 $41,284
1053 $70,000 $26,959
) 862 _"§25,000 $377
e 980 $20,000 $200
| 795 $12,000 54,538
. %0
;}jaf:'.‘;‘{'CI'aiﬁ\sdéﬁlF{ayment " . 5203:188
.u‘““‘i' “"C [isw{péPaymant _209 653
E b i 9es.Total; 185021841
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS PHYSICIANS

Report Year Claim ID# |# of Claims | Settiement Amount Adjusting Expense
1995

- i $900,000 $1,157

B $660,000 $25,249

$650,000 $76,112

$450,000 $20,192

$280,000 5240

$225,000 $6,210

$225,000 $5.958

$200,000 $3.930

$175,000 $12,071

$150,000 $1,713

$150,000 $141,314

T $125,000 $41,258

- _ $125,000 $40,601

- T me §75,000 $3,102

$75,G00 $30,674

$72,216 $46,507

- $62,500 $6,467

B $60,000 $159

$50,000 $43,604

$40,000 $4.400

$10,000 $3,041

38,553 $21,448

§7,500 $25,386

~$5,000] §1,242

T e R TSR0 TeR T I TTSEe22Td

1*:%‘7(.‘; 5ﬁ'ﬁ§;“!"°;fh i L "q b R‘ i 1{‘14 i @Lmh ‘r} iy gt i 318455

TR Frasen: *ial !ﬂkm%r iisal7ao.Tesll ﬁﬁ*i\i i 4 hsBiojeee

- |
1996
N $1,500,000 $179,386
T 5$540,000 $53,603
s i $175,000 $300
$137,500 $21.947
$100,000] $240
] N - ~$100,000| $240
| $90,000 $17.819
- $80,000 $6.294
— | $70,000 $12,390
o ) $65,000, $229.491
o s e i - $55,000 $20,111
e o $45,000 $400
i $35,000 $13,023
,,,,,, = $30,000 $100
i $15,000] 3750
$10,000, $1,632
— wwwwiuww $10,000 $11,483
E 510,000 $0
! $9, 079i 30
R Cfaims w‘Payfnent“‘ '-f‘m‘%ﬁ?‘%-”-" »g“%f"‘i‘ {-'33 Q78,579 % 4 T, @’m& S %‘%569 210
,l\‘x . Clalms wlo Pa ym 1»5% AT s e -n.? W;jﬁf‘ e A Bp
; i ~§,§;§] ’ i *Esaln?s 579%
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

CLAIMS VS PHYSICIANS

l

Report Year ClamID# |#ofClaims | Settlement Amount Adjusting Expense
| y
|
] 1997! B .
e | 1630 ! $2,000,000! $15.430
i o 1246 o $1,090,000 $637
1348 $825,000 $53,000
1257 $700,000 $74.145
1144 $675,000 $21,066
1227 $550,000 $5,070
1198 $400,000 $138,000
1231 $275,000 $10,648
1248 $250,000 $9,315
1222 $240,000 $2,688
1562 $200,000 $15,087
1274 i $137,500 $0
1201 $120,000 $700
1283 $115,000 $29,173
) 1278 $100,000 $6.863
- I 1581 $50,000 $165,256
? 1277 $35,000 $235
- 1256 $35,000 $0
1247 $26,000 $434
1240 $20,500
1209
T 1305
riClaims F‘a ant;
};WL:“‘;@lﬁlms S0 a W’mw ‘
at P ssmonal“il

I

1998
""" ) $2,000,000 $35.339
$1,499,354 $4.268
$1,175.000 $45,087
$600,000 $8,740
$450,000 $12,466
$300,000 $94,867
: $190,000 $100,298
| $125,000 $52,684
1 $75,000 $534
"‘" i $75,000 $3,248
‘ $30,600 $22,213
B - $20,000 547,709
] f $20,000 $39
e 7 $15,000 $4.866
: . $5,000
e B &iCIamm‘.iwiPayment‘i‘“'7\.‘1T "“5[151 W’ﬂ?ﬁ”ﬁ “"Wm‘ 361 5795 2éi Bl
fa ialms w/o Paymant v i}h‘r‘ »“:" i;-igiiq i
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

CLAIMS VS PHYSICIANS

Report Year ClaimID# [#of Claims | Settlement Amount Adjusting Expense
i
_ 1999
$2,000,000 $74,833
_______ - $700,000 $79,245
o $591,113 $1,142
$350,000 $250
- $243,836 $162,674
u $200,000 $15,081
$200,000 $154,330
, $162,500 $10,685
- ! $150,000 $20,153
: $105,000 $0
. ‘; $85,000 54,880
B $75,000 $250
) $75,000 $45,000
$72,500 $32,499
$67,500 $22,198
$65,000 $40,368
$50,000 50
$45,000 $18.355
o $45,000 $1,165
$30,000 $21,501
$22,500 $0
$20,000 $25,908
$15,000 50
$15,000 $36,658
$12,000 $28,995
VVVVVVVVVV $8,000 $0
$2,387 $0
$1,897 $0
T imsw Rayment] 851800233 17 T ] ot JS79667
Y WO Raymentii ! "%'?’m L“Ji A 118385555
b, 500\ bals b s A R -4355’409 Bas s A8t
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

CLAIMS VS PHYSICIANS
Report Year Claim D # [#of Claims | Settlement Amount Adjusting Expense
2000
o "~ '$2,094,400 $288,979
s . $1,250,000 $61.861
- . 9900,000 $18,770
'''' R §550,000 $17.694
$388,000 $87 372
$325,000 $5,748
- $261,800 50
$261,600 $0
$250,000 $31,159
$237,500 $171,645
. $225,000 $7,389
,,,,,,,,,, R $200,000 50
" $137,500 $38,080
$125,000 516,097
$65,000 $22.729
| $50,000 $6,211
MMMMMMMM $40,000
$37,500
. $15.634

$15,000

$6,000

5,000

$5,000
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS PHYSICIANS

Report Year ClamID# [#ofClaims | Settlement Amount Adjusting Expense
]
2001
$1,900,000 $150,595
$750,000 $69,209
$406,000 $67,189
$325,000 $74,838
$325,000 $10,864
$250,000 $1,054
$250,000 $1,956
$225,000, $0
$200,000 $46,807
$130,000 $34,809
$125,600 $1,086
$87.500 $875
587,500 $3,987
$52,500 31,783
$70,000 $146
$58,750 $51,423
"'$50,000 $14,002
$35,000 $1,395
$30,000 $1,000
$20,000 50
$12,000 $C
$10.000 $48,895
$7,500
$54ﬂﬁ*f$~3~?§%h“%ﬁ' s
rss‘J"m 7501 5.0 -;_ s
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

CLAIMS VS PHYSICIANS

Report Year ClaimiD# |#of Claims | Settiement Amount Adjusting Expense
2002

1779 $1,875,000 $225,285

1780 $1,875,000 $92,888

1932 51,600,000 $69,008

1816 $1,170,000 $23,959

1797 $850,000 $35,121

- 1799 8750,000 $465

i 1815 i " "$690,000 $166,757

1637 - $575,000 §1,311

863 $425,000 $2,331

2088 $300,000 $95,147

1872 $300,000 $13,845

1862 $300,060 $17,928

1781 $240,000 $1,039

2247 $182,500 $10,513

1882 $165,000 $545

1935 $155,000 §5,221

1853 §117,250 $750

1851 $90,000 $0

, 1880 $64,000 $0

| 782 $57,750 $35

[ 2050 - $50,000 $23,622

; 2605 $45,000 $0

- 1852 $45,000 $0

1895 - $40,000 $1,887

1819 $30,000; $0

1818 $25,000 $1,468

- 1825 $20,000 $5,439

, 1867 $10,000 $347
! “,‘CIaimswlPaymentz

laims o P

TR aiii‘-»Jzooz Total il e
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CLAIMS VS PHYSICIANS

NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

Report Year CiaimiD# |#of Claims Settlement Amount Adjusting Expense
2003

’ $1,200,600 $3,523

$600,000 $6,672

"""" $500,000 $60,503

$425,000 $4,136

- o $425,000 $7.151

o h4¢0,000 $15,883

W $262,500 $6,702

$262,500 $4,612

. $237,500 $20,460

. . $225,000 $0

$200,000 $28,088

$150,000 $38,315

$149,000 $62,924

. $130,000 $16,213

$118.750 $0

$110,000 $76,702

R L~ < M R $100,000 50

$87.500 50

''''' $85.600 $0

$72,500 $10,245

R L S R 570,000 $0

$70,000 516,352

T - $70,000 $16,352

$43,750 $89,841

""""""" $43,750 $0

o $20,000 $5,503

$20,600 $48,506

$6,472

$2,000,000

$265,000

599,818

$62,260

50

$7

$21,602

L AClalm i
E Jﬁgﬁﬁm %’

"“5“

$300.000 $12,717

$250,000 521,004

$2%5,000 $37,230

.. 8225000 $70,593
$150 000 $23 105

e i : %%??‘g %é : F164 '3"}3
il e
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS PHYSICIANS

. Report Year ClaimID# |# of Claims | Settlement Amount Adjusting Expense
2006

- R $725,000 $17,120

2229 $425,000 $0

3215 oo $326,927 $44.063

2243 T $326,657 $4.990

i} ) 3336 o $275,000 §124,724

3284 $165,000 $28,768

3235 $150,000 $8,550

30

T CIBIME WiPAyment G 7 b - i R e _p BB il R T A T8 908, 215

k Clalms’ wlo Paymant, g ‘“6 P e e i S S L‘ ) i 51977?53

:h o Aol “ ‘d”) bZOGSWJ'oiaI‘:‘ﬂ":'.--’- i : "“ ) :'1.-.1....‘. ) ‘ ‘._. .‘..“4: B i ,Il-i. L ¥ ) ‘ i £ ¢ N i thaw 5425:97;1

2007

‘é’%ﬁ'ﬁﬁsﬂ;:fi?dm R

i g .iﬁ .
't b n'k'i.

4 amﬁﬁ“ﬂ) Ii‘ 1’\1 f' \qi{i‘hiflt ¥
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NORTH DAKOTA MEDICAL MALPRACTICE
CLAIMS

CLAIMS VS HEALTH CARE INSTITUTIONS



NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS HEALTH CARE INSTITUTIONS

|

e - . . R = . e s [ o ———
. Report Year Claim ID # # of Claims | Settlement Amount: Adjusting Expense
1983 - ' |

e e SE——. - J— - ———

$46,624
o Pt

e
873,010
i e $1201543

bl ,.:,‘33"[03006‘1&'

’!;ﬂﬁ’ 7 “l';'.n‘..,‘__‘ .
o Do
OéEi&a i‘ﬂf:;;\"-;l:}é’? %ﬂ : m
Tota

i

T ! i
e e — S . e e e e e e e — m e e e
es4y o I - I
o o 1519] 5275000
R S 411 $35,000;

$33,333]
- g ern

T
e

S Claimaw.Payments JEmA
il Zaymerits REAR

;;L-.;“ﬂz'ﬁi'ﬂ}f'}%;‘re&g«‘if i i ﬂi:‘ﬁtﬁ:&ﬁ;ﬂ 'y
Claims Wio Bayment s - b i g o
A SBAT e

i

& Claim:
R

i
1985 o ~ o
EE O T A $275,000 88,034
; a m"@_ﬁ_’ o $235,000 o $5-“0,8_5_
R - - . o $150,000. _§51,039
I D - _ 5103800 s28,187
B " - 1 ... $56,000 81784
N " ’ $11,067
$37,386

$19417
.$3,900
$3,260
33,941
369,101
$34,605
$10,372
$9,114
$85
5296378
$69:100

e

.$365,478
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS HEALTH CARE INSTITUTIONS

Report Year - Claim ID # # of C!aim_s' Sqttlemen; Amount?

Adjusting Expense

T { 1419) 851,000
e . 1513 T TTs33am
L ) 267 . ..86300

o8l I
1' ~$400,000
$300,000

1083 T T T e,000

- $4,500

1073, .f $2,000

e e e cmr s i e ————

_ $600
S A 36081733
k5 A 5{«\1.; :

A Fo-

#?

I3 f :‘Mé;

Gl

ol T
kY

8441063
$238,819)

T T sesar

P T $75,000
$50,000

'$20,000

S A 1] e 316000,

_eort . ._..810,000

$225,963
$1,550
$40,548
$12,160
$111,389
$18,262
$39,224
$13,661
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS HEALTH CARE INSTITUTIONS

' Settlement Amount;

ARe_po'rt Year Claim fDr#-‘;# Qf Claims

Adjustlng Expense

. . 329 e ~$130,000! $0
.25 o e ... $100,000 $11,079

. 344 e ... 883,000 $11,525
1340 f e ... _ $61,959 $29,915

... 51 .. .. .. . $40000 $63,875

R s 1535 S ..$35,000 $21,403
T 228 L ©$10,000 $11
294 I 87,600/ %0
T ] 202 ; o _$5,000 $15
Y077 d_ . $3,250 0
U R .- N $2,637 30
N 1082 | $500 $0

$0

ey
L

ﬁia|ms w.Bayme'

T e TR
%ﬁoé‘g} S

N S . e _ N

; i
1989, -

a g 916 __$1,500,000 ) $129,624

2 i $56,250 $11,114

i $32,500| %

] T $25,000 $500

i ~ $14,789 $905

~ $13,500 $11,193
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS HEALTH CARE INSTITUTIONS

Report Year  Claim ID # # of Claims | Seftiement Amount

Adjustiﬁ_g Eipéhéé

... $185,000

...5142,500

... $130,000
" $80,000!
.. $75,000]
...$25,000
....525,000)

§113,328

. ...32,285
_$23,242
$29,453

_$8,632

30

$48,522

874

. $130,000
. $50,000
. $25,000
- $20,000!
$10,000
. .$8,000
| 87,500

+

%0
$16,233
$9,929

$24,462

f
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

CLAIMS VS HEALTH CARE INSTITUTIONS

Claim ID # # of Claims

Settlement Amount|

Adjusting Expense

T §665,000

~$500,000
$180,000

832,670
$25,000
520,250

$12,500

_$575, ooo .

63,337
~$50,000

$10 000
$10 000‘

$7, 5091

1995 - - ) B

553 ) . $725,000] ... 30

T 1423 R _$1250000 841,258
491, '$50,000! . $59.468

I 1499 ! 528,000 54,990
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS HEALTH CARE INSTITUTIONS

ﬁepbrt Year

: o |
~Claim ID # # of Claims

—_—— S . VU U PRV P |

i

_Settlemént Amodﬁtj Adjusting Expensg

'

1996

e $_289 956
5 _$150,000

Fe s e e e e pofhoek Apainctond

$80,000,

S P i i |

- §15,000
$10,000;

_§60000,

$‘l 34 800

$14,846

$102,785
$24,970

~ 000

$20,264
.. 95,154
$19,593

~$200,000!

e 8111,000
o . $1000OO

~$100,000

Y R 4 Sl -
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS HEALTH CARE INSTITUTIONS

Rgbor'rt'Yea_r ' Claim ID # # of Claims __Settle_mé'hf Am_ouh_t;l

Adjusting Expense

1999

L
e 1999, T

$610,000

S R _$610,000 _$28,381
. .. $600,000 . $106,968

$31 5, 000

$250 000\

$2oo 000’
$14o ooo

$35 000

~§20,000

$50,164

$51,905

$69,831

$15,081
52,110

$53 459

$19 831

_ %33

|
20001 ] o
) S 2130 5 237,500 %0
o o 1629, o $200,000 $29,859
I 1766 L $1730000 %0
1661 o . §80000] 0
1834 _$40,000 $1,682

$37,500
$20,000
$10, o_o__o
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS HEALTH CARE INSTITUTIONS

» .41,{ s ?‘?’h

Gl S

Report Year  Claim ID # # of Claims . Settlement Amount, Adjusting Expense
. H I _| —— ; e e
... 2001 |
. . .2097 . . ..5186,000 . $192,877
o ) . 2197 N _$100,000. . $16,482
IR i84gl T " $70,000 5146
TR N 3344 $50,000 $147,257
e e 1708 . ... $35746i . 52187
I A 1914, .. $30,000 _$2,1%0
S ; 2024 $29,375| $25,712

$325,000

$182,500 $49,243

. $160,000 $12,204
$160,000 $4,013
_$150,000 . ___%0
.. .$130,000 $16,089
$96,000 %0

$76,729 _$82,202

$52,000 $16,158

$50,000| $21,455
330,000 _ %o
$11,900 %56

. _%10000 $19,621
$10,000 $23,138
_$10,000 $14,129

~ 710,000 $20,851
“"“--‘v$1 1464, 129=f ... 8285530
o 5350,505

7¢~$636,038
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS HEALTH CARE INSTITUTIONS

Report Year

Claim ID # # of Claims

_ Settlement Ar_nou“n'_ti Adjusting Expense

2003

\w"r*-;CIalms wiPayment
lo

e 1996
s 2028
T 2083
o 2318

PP

]
$1,600,000]
$750,000

' 356,250
$225.000
$212.500
$120,000

$95 000

$20,000
....$9,000
7$2,000
$29

361 683

$5,323
$56 601
$14,518

42,207

$34,343
$2,112
$11,416

e AR
m?i&“”

s

2004 B
T 3239 - $2,000,000 %0
e 217 . $600,000 . $69,252
- 324y | T _$500,000 T80
3274 $225,000, . ___$99,818
... .8832 ... $150,000 $64,940
: 2180 T $120,000 %0
- 2168 §75,000 . $2,500
R 2172 [ ____$30,000 __ %0
3 3287 o $22,500, $7.441
o 2179 $10,000 $0
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS HEALTH CARE INSTITUTIONS

. Report Year  Claim ID # # of Claims . Settlement Amount.  Adjusting Expense

!

T 2128 ~ $172,500 . $25,050

L Sy e ... 3000000 §102718
2269 . . 358045 e .. 8559
e 202D e BA000 T 514,396

$45,000 %0

e $35000 %0
530,084 81,706
] $30,000 . §7679%2

$30,000] 52,838
$20,000,

pauag N
_____ i AKJ%J“% !
i qg,ql}%f e

Rl il .8;',25

e

R < < o $2,375,000 ~$350,949

R - T 270,000 - $2,844
o .. $200,000 __ . $62,260

T3 $200,000 ~ $27,869

b 3240 R T N

$99,379) . %453
$27,000 - $5,798
$651
-‘ﬁ?i'siass%%ao "

540,000 S s10212
§317,500) o T893
$20,000 38822
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NORTH DAKOTA MEDICAL MALPRACTICE
CLAIMS

CLAIMS VS OTHER HEALTH CARE PROVIDERS



NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS OTHER HEALTH CARE PROVIDERS

' Report Year Claim ID # # of Claims _ Settlement Amount  Adjusting Expense

1983

1984

12/12/1984

$6,000

3/15/1984

3/1 9/1984

$4,000

$2,000

$7,494
32,308

2k qq;@gg;! f ‘“E;ti\ni‘h 1[ ]

-w

iasis = ‘*‘"’é m%‘ u.‘i-i.]:

$1,154

1985
12/19/1985 351 $40,000 $38,890
2/5/1985 393 $25 000

$33,550

i)

N T ",'.?i1985.;Tota i

s

P

"C!alm&w PaymeEt PR ]
,uC' ms: \I'v/o'Paymentf

1986 |
1/20/1986 410 $60,000 $13,640
12319880 614 ~$30,000 $24,907
12/1/1986 776 _ $864 %0
A B g, %!i‘éé“fﬁ Spq 390»864 e i ‘-;: @,E?B F547;
! : “i’{‘ 3?“4 {,‘} § ' g 30
B *’m$90*864??r o) L Lussa 547

1987
10/19/1987 712
10/23/1987 635
10/23/1987 637

1/22/1987

$1,697

$0

$0
B
T w@g}*
i &rgﬂ ﬂ%’ ibf

a“"{.*%ui

1988

6/3/1988
" - e

daf

i
4
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS OTHER HEALTH CARE PROVIDERS

Report Year Claim ID # #of Claims _ Settlement Amount  Adjusting Expense
1
1989
3/8/1989 $96,889 $7,749
3/15/1989 $2,750
10/19/1989 $2,290
7/10/1989 $214

. Cla:ms W, Paymentd
1Claums xw!mPayment'

AT W

~#a

S Y T oAl e n‘:“%n

R é{“,; f‘"ﬂ gy .&,$102 143

$102-143a 5

iﬂ' mi‘md] i r;

1990
8/31/1990 $135,000 $2,357
7/30/1990 $20,000 $51,727
5/21/1990 $13 333 $0
qCIalms.w Paqu&t A b b D “*Z'J.ﬂﬁ.uw "4 W'iﬁ;‘ﬂfﬁiﬁgi‘,t‘{;;;;ﬁ‘ it %if$54t"084‘
i Clalms‘wioépayment . ki, : .ﬁ%}r" . M- B 5 e 491
% !,u““!d L1I|i,n ilpr B ;I‘ﬁ'-{év " 2
v i Ei19901T ofal i3

¥ nayment
é‘sﬁafﬁ‘tgl?i

| |m fwﬁP oy
Ca S 1o ﬂﬁﬂmnhhﬁ

Sty Il ._
Wk e
iiﬂiﬁiﬂlmm@ﬁ

1991
3/25/1991 407 $35,000 50
10/4/1991 719 $7,500 $2,184
7/18/1991 812 $5,000 $0
7/311 991

1992

e 21992
L Claims mgaw E’;@Y

e
TR R T

R 1992gTota|&§’

entil
" !‘»cnt‘?]i'l‘: i,g

i ( * ' : i ;
W HH;% ’\ %i]% .,’kgigig
E:vi ey 53 of

Wi el R gl

b M& | @@y Ry
jry. LT h | "‘1-

?Eu p mimq’iiﬁﬁdh’ﬂ 1&3} gl

} ii‘fnsu X é-y

1993
2/2/1993 670 $15,000
2/3/1993 671

LF’ay

: ?34:1993.:?&&11,,@ vn#f‘i:‘?"m i il

AW baym ?Jj%“@'w‘“uiif ‘Er“‘?a“.!;et T
m Y um.} {35 i 1)

i
¥ derai
3 {);u
l o ‘d

§15,000]

1994

8/25/1994

665

;x-;n Clalms‘WaPayment
T [
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

CLAIMS VS OTHER HEALTH CARE PROVIDERS

o Report Year Claim ID # # of Claims Settlement Amount  Adjusting Expense

o

t
= 1 e
ety %semtéﬂ'

1995

4/26/1995 494 $100,000 $40,054

2/1/1995 644 $21,303 541,807

10/5/1995 837 S0

e el e
S wf_og@gyment
sl desmatal
1996

8/6/1996 483 $635,975 $436

12/6/1996 482 $400,000 $15,867

1/31/1996 878 $30,000 $5,508

5/31/1996 $381
1/23/1996
6/18/1996

1997

6/14!1997

T TE Y,
®
CGlaimsjwioiRa

i

Hp PR y ""
il i 997 Total

L uqnlh‘.
Wy i w-'-‘"$1411‘b‘ uJ.”l i

1998
12/17/1998 $10.800 $0
4/27/1998 $6,000 $0
3/4/1998 $5,000 $2,779
3/24/1998 $1,768 $0
9/23/1998 $1,500 $0
3/51199§ . $437 ! %0
N ICTais W hayment (L7 asag
& Cla:ms W’Ig‘lpayme i _..""510;507“
e Y 00R Total - ha#’ . Wl §73 286
1999
8/M11/19599 $10,000
6/21/1999 $9,000
8/4/1999 $2,500
4/20/1999| 81 ooo. _
BRI e
[ Cfg%;,!gn ‘tﬂ{v rﬁ% v ?ﬁmmlw#? \ fﬁrﬁ%}gﬁ 59 ! ,é \' i g Qﬂ i” ’
o 909 atal 1 $22/5000 L RS 140
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS OTHER HEALTH CARE PROVIDERS

. Report Year

Claim ID # # of Claims

Settiement Amount

Adjusting Expense

2000,

1« Clalms;wlo Payment

2 *ClalmstwﬁPaymantn q@,& £

e 2000 TSttt Stk

2001

3/18/2001

6/8/2001

%‘ menti
ma.rm m ,),1&{

] _Jqﬁmm’2001“T6{‘al,ah"

.3
o

- 2002
2/21/2002 2073 $125,000 $97,090

3/21/2002 1896 $60,000 $2,830

5/13/2002 1789 $1,445 S0

ﬁcm.ms w*gﬁaymek G ] ;w wseg 920
ﬂClaIms \wl .mm,. e i e @E ;ﬁ 1flgg}__ao
vu. ;.‘!'«"f g Total {8 R : RGN S 11 '$|102 QDO

2004

1/2/2004

e Cta;ms‘ijayment-‘.f
E Claimsvw!o Payment:h_":
S ;2004,54Total i

3280
'“~»a-,‘ ':f. .:.’f;u_- -ﬂ‘*ﬂ‘: i ;‘ i
'{;w 431{} )

$225,000

$99,818

;$225‘booqﬁ= o ‘wl;,

St ‘549-
mi$225 0004

s, T¢ k
%&é‘fjﬁ"‘ $.9 81 ;E}J

2005

3/18/2005

ﬁ ‘ ?'%Tﬁf‘# i?ﬁy‘; J.H,w i
gz Galme WO Rayment g,

sF U 2005 Total i
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS
CLAIMS VS OTHER HEALTH CARE PROVIDERS

Report Year Claim ID# # of Claims  Settlement Amount  Adjusting Expense
2007

2008 L
~Claims w Paymeﬂt '

'HCIalms wio Payment oh
et ek 20085TotAI S

\

' X ’L * ﬂ%} ""hw"’“‘ £ .@ A %
.ﬁi"ﬁvlzt gl E’M an -a"' lfl J;.m m.t._ so F‘q o i.«jh&hﬂmmg
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NORTH DAKOTA MEDICAL MALPRACTICE
CLAIMS

SUMMARY REPORT BY YEAR



NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

o ALL HEALTH CARE PROVIDERS

Report Year
1983

1984

1985

1986

1887

1988

1989

1980

1991

1892

1993

1994

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims wfo Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims wfo Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Ciaims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

# of Claims

1

Eoidt)

w3

25
23
48

27
85
82

36
m
147

29
57
86

28
78
106
37

76
113

38
62
100
30

86
116

43
78
121
27

77
104

Total Settlement Total Adjusting

Amount
$10,000
$0
$10,000

$567,457

$0
$567,457

$1,416,980

$0
$1,416,980

$2,311,866

$0
$2,311,866

$3,204,370
$0
$3,204,370

$3,761,183
$0
$3,761,183

$3,515,915

30
$3,515,915

$4,342,478

$0
$4,342,478

$4,323,604
30
$4,323,604

$4,109,157
%0
$4,109,157

$6,689,843

$0
$6,689,843

$2,986,514

$0
$2,986,514

Expense
$46,624

108,419
$155,043

$100,685

$55,070
$155,755

$522,041

$224,285
$746,326

$456,553

641,550
$1,098,103

$741,734

$1,349.985
$2,091,719

$463,392

$435,403
$898,794

$395,075

275192
$670,267

$1,996,186

651,685
$2,647,871

$340,843

267,978
$608,822

$306,395

$1,131.642
51,438,036

$689,360

$488,620
$1,177,980

$381,891

380,281
$762,172
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

‘. ALL HEALTH CARE PROVIDERS

Report Year
1995

1996

1997

1998

1899

2000

2001

2002

2003

2004

2005

2008

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims wfo Payment
Total

Claims w Payment
Claims wfo Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

# of Claims
34
90
124

34
68
102

30
40
70

32
102
134

31
13
164

34
88
122
37
1
108
48

105
153

41
57
98

21
42
63

21
47
68

16
59
75

Total Settlement Total Adjusting

Amount
$5,867 454
$0
$5,867,454

$5,141,148
$0
$5,141,148

$8,013,571
$0
$8,013,571

$7,285,096
$0
$7,285,096

$8,499,046
$0
$8,499,046

$8,250,331
$0
$8,250,331

$6,191,259
$0
$6,191,259

513,704,574

$0
$13,704,574

$9,534,001
$0
$9,534,001

$6,961,776

$0
$6,961,776

$1,730,798

$0
$1,730,798

$5.753,884
$0
$5,753,884

Expense
$755,397

$1,123,921
$1,879,318

$884,402

606,021
$1,490,423

$606,452

$448.137
$1,054,589

$487,490

$409,068
$896,558

$1,211,289

$741,108
$1,952,397

$869,498

$424.755
$1,294,253

$986,931

1,351,963
$2,338,894

$1,180,401

$1,446 401
$2,626,802

$774,858

$545 841
$1,320,699

$595,345

695,895
$1,291,239

$395,462

333,237
$728,700

$707,157

$514,858
$1.222,014

Page 2 of 3



NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

0 ALL HEALTH CARE PROVIDERS
Total Settlement Total Adjusting

Report Year # of Claims Amount Expense
2007  Claims w Payment 4 $885,519 $23,969

Claims w/o Payment 60 30 $84.879

Total 64 $885,519 $108,848

2008  Claims w Payment 2 $13,868 $425

Claims w/o Payment 32 30 $0

Total 34 $13,868 $425

Page 3 of 3



NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

. PHYSICIANS

Report Year
1983

1984
1985
1986
1987
1988
1989
1990
1991
1992
1993

1994

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

# of Claims

- = O

~ e

Total Settlement Total Adjusting

Amount
$0
$0
$0

$212,124
30
$212,124

$163,000
$0
$163,000

$1,412,269

$0
$1,412,269

$2,256,211
$0
$2,256,211

$2,961,976
$0
$2,961,976

$1.746,000

$0
$1,746,000

$3,795,039

$0
$3,795,039

$3,597,463

$0
$3,597,463

$2.,816,157
$0
$2,816,157

$4,324,271

$0
$4,324,271

$2,678,400

30
$2,678,400

Expense
$0

$34,500
$34,500

$62,019

$55,070
$117,089

$153,223

137,238
$290,461

$367,468

$350,708
$718,176

$269,387

$63,584
$332,971

$290,299

$127.225
$417,524

$218,006

$76,779
$294,784

$1,902,042

$264.832
$2,166,874

$91,877

$201,887
$293,764

$217,637

$820.479
$1,038,116

$288,722

$305,147
$593.869

$293,188

$209,653
$502,841
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

. PHYSICIANS

Report Year
1995

1596
1997
1998
1999
2000
2001
2002
2003
2004
2005

2006

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Ctaims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims wfo Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/a Payment
Total

Claims w Payment
Claims wfo Payment
Total

Claims w Payment
Claims w/o Payment
Total

# of Claims
24
37
61

19
31
50

22
23
45

15
81
66

28
56
84

23
43
66

23
4
64

29
68
97

28
39
67

Total Settlement Total Adjusting

Amount
$4,780,768
$0
$4,780,768

$3,076,579
$0
$3,076,579

$7,856,500
$0
$7,856,500

$6,579,324

30
$6,579,324

$5,409,233
$0
$5,409,233

$7,442,434

30
$7,442,434

$5,436,750
30
$5,436,750

$12,054,000
$0
$12,054,000

$6,084,222
$0
$6,084,222

$2,990,000

$0
$2,990,000

$1,150,000
$0
$1,150,000

$2,416,854

$0
$2,416,854

Expense
$562,214

$318,455
$880,669

$569,210

$424.880
$994,089

$548,625

$269,326
$817,951

$433,549

$125,593
$559,142

$796,167

$385,555
$1,181,722

$801,372

$277,185
$1,078,558

$582,001

$919.705
$1,501,706

$794,951

$1,092913
$1,887,864

$539.819

$421.218
$961,037

$238,003

$445.101
$683,104

$164,649

$245,002
$409,651

$228,215

$197,757
$425,971
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

. PHYSICIANS
Total Settlement Total Adjusting
Report Year # of Claims Amount Expense
2007  Claims w Payment 0 50 $0
Claims wfo Payment 28 30 54,093
Total 28 $0 $54,093
2008  Claims w Payment 1 $3,868 $425
Claims w/o Payment 13 $0 $0
Total 14 $3,868 $425
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

. HEALTH CARE INSTITUTIONS

Report Year
1983

1984

1985

1986

1087

1988

1989

1590

1691

1992

1993

1994

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims wfa Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

# of Claims
1

N |—

WO w

Total Settlement Total Adjusting

Amount
$10,000
$0
$10,000

$343,333

$0
$343,333

$1,188,980
6
$1,188,980

$808,733
$0
$808,733

$942,391
$0
$942,391

$749,206
$0
$749,206

$1,667,772
$0
$1,667,772

$379,106
$0
$379,106

$677,641

30
$677,641

$1,258,000

$0
$1,258,000

$2,335,572

$0
$2,335,572

$307,837

$0
$307,837

Expense
$46,624

$73.919
$120,543

$27.710
$0
$27,710

$296,378

$69,100
$365,478

$50,538

290,842
$341,380

$470,650

1,286,401
$1,757,051

$137,823

306,079
$443,902

$167,834

154,716
$322,550

$40,060

$385,362
$425,422

$246,783

66,092
$312,874

$85,644

$228,392
$314,036

$391,062

165,466
$556,528

$88,703

169,967
$258,669
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

. HEALTH CARE INSTITUTIONS

Report Year
1995

1996

1997

1998

1599

2000

2001

2002

2003

2004

2005

2006

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Ciaims wfo Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims wfo Payment
Total

Claims w Payment
Claims w/o Payment
Totai

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims wfo Payment
Total

# of Claims

7
47
54

9
A
40

Total Settlement Total Adjusting

Amount
$960,640
$0
$960,640

$994,956
$0
$994,956

$156,930

50
$156,930

$680,268
$0
$680,268

$3,067,313
$0
$3,067,313

$807,898
$0
$807,898

$561,404

30
$561,404

$1,464,129

$0
$1,464,129

$3,449,779

$0
$3,449,779

$3,746,776
$0
$3,746,776

$572,629

50
$572,629

$3,337,030
$0
$3,337,030

Expense
$110,422

$702,281
$812,702

$293,001

$181,081
$474,082

$57,748

178,811
$236,558

$51,163

$272.968
$324,130

$412,757

344,778
$757,535

$68,126

$115,138
$183,264

$404,930

$432 258
$837,188

$285,530

350,508
$636,038

$235,039

124,623
$359,662

$257,524

250,793
$508,317

$230,813

63,510
$294,323

$478,942

$317,101
$796,043
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

. HEALTH CARE INSTITUTIONS
Total Settlement Total Adjusting

Report Year # of Claims Amount Expense
2007  Claims w Payment 4 $885,519 $23,969

Claims w/o Payment 30 $0 $30,786

Total 34 $885,519 $54,755

2008  Claims w Payment 1 $10,000 $0

Claims w/o Payment 17 $0 $0

Total 18 $10,000 $0
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

. OTHER HEALTH CARE PROVIDERS

Report Year
1983

1984

1985

1986

1987

1988

1989

1990

1991

1992

1993

1994

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims wfo Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims wio Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/e Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims wfo Payment
Total

Claims w Payment
Claims w/o Payment
Total

# of Claims

0

~ & W £IN N WO W - =

o &~

ol &~

Ol b

Total Settlement Total Adjusting

Amount
$0
$0
$0

$12,000

$0
$12,000

$65,000
$0
$65,000

$90,864

$0
$90,864

$5,768
30
$5,768

$50,001
30
$50,001

$102,143

$0
$102,143

$168,333
$0
$168,333

$48,500
$0
$48,500

$35,000
0
$35,000

$30,000
$0
$30,000

$277

$0
$277

Expense
$0
30
$0

$10,956

$0
$10,956

$72,440

$17.947
$90,387

$38,547

$0
538,547

$1,697
$0
$1,697

$35,269

2,099
$37,368

$9,235

$43,697
$52,932

$54,084

$1.491
$55,575

$2,184
$0
$2.184

$3,113

$82,771
$85,884

$9,576

18,006
$27,582

$0

$662
$662
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

. OTHER HEALTH CARE PROVIDERS

Report Year
1995

1996

1997

1998

1999

2000

2001

2002

2003

2004

2005

2006

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims wfo Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/c Payment
Total

Claims w Payment
Claims w/o Payment
Total

Claims w Payment
Claims w/o Payment
Total

# of Claims

N oo w

N = -

OO O

Total Settlement Total Adjusting

Amount
$126,046
30
$126,046

$1,069,614

$0
$1,069,614

$141
$0
$141

$25,504
50
$25,504

$22,500

50
$22,500

$0
$0
$0

$193,105

$0
$193,105

$186,445
$0
$186,445

$0
$0
$0

$225,000

$0
$225,000

$8,169

$0
$8,169

50
$0
$0

Expense
$82,761

$103.185
$185,946

$22,192

$60
$22,252

$99,920

$2.080
$102,900

$0
$0
$0

$99,818
$0
$99,818

$0

$24,725
$24,725

$0

$0
$0
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NORTH DAKOTA MEDICAL MALPRACTICE CLAIMS

' OTHER HEALTH CARE PROVIDERS
Total Settlement Total Adjusting
Report Year # of Claims Amount Expense

2007  Claims w Payment 0 $0 $0
Claims w/o Payment 2 50 $0

Total 2 $0 $0

2008  Claims w Payment 0 $0 $0
Claims w/o Payment 2 $0 0

Total 2 $0 $0
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MEDICAL MALPRACTICE CLAIM REPORT
NORTH DAKOTAINSURANCE DEPARTMENT
SFN 17118 (Rev. 1-2006)

INSTRUCTIONS

a. Complete Sections A, B, and C for all adjudicated, paid or closed claims within thirty (30) days of such event.

b. Complete Section A, only, for each claim not previously reported pursuant to instruction a reported to your company during the six-month periods
ending June 30th and December 31st of each year. The June 30th reports are due on or before September 30th, and the December 31st reports
are due on or before March 31st of the following year.

¢. Include all profassional liability claims involving the providing of health care services including, but not limited to, physicians, hospitals, nurses,
chiropractors, etc.

d.  When completing the section about individuals named in the complaint, include the name of the physician, nurse, chiropracters, efc. and their
addrasses, if they are named as the defendant or named in the comptaint.

e. Acopy of North Dakota Century Code Section 26.1-01-05, which explains the purpose of this form, is provided on the reverse side of this form.

f.  Mail report to the North Dakota Insurance Department, State Capitol, 600 E. Boulevard Avenue, Bismarck, North Dakota 58505- 0158.

g. If more space is needed, please attach additional sheets,

NOTE: IF THE PROVIDER OR THE INSURER OF A PROVIDER DOES NOT HAVE ANY CLAIMS, SETTLEMENTS OR CLAIMS OR FINAL JUDGMENT
TO REPORT,IT IS NOT NECESSARY TO FILE AFORM WITH THE COMMISSIONER.

SECTION A PLEASE TYPE ALL INFORMATION
Name of Reporting Insurer Current Date
Claim File 1.D. Date of Injury City Where Injury Occurred Date Reported

Individual Named in Complaint {(Defendant) - See Instruction d

Address

City State Zip Code

re and Substance of Claim

SECTIONB
Date of Payment, Judgment, or Closing of File Claim Disposition

[] Settted by Parties O Disposed by Court
Settlement [0 Binding Arbitration O Claim Abandoned/Not Pursued
O Before Trial of Hearing Courl Resulls
0 During Trial or Hearing O No Proceedings
[ After Trial or Hearing [J Verdict/Judgment for Plaintiff

O verdict/Judgment for Defendant

O Al Other
SECTION C
Please Provide a Brief Explanation for Closing of Claim
Amount Paid to Plaintiff Loss Adjustment Expense Paid to Defense Counsel
Amount of Other Allocated Loss Adjustment Expense
Contact Person Title Telephone Number

£55
State Zip Code

Signature of Person Responsible for this Repor




SFN 17118 {Rev. 1-2006)}
Page 2

.PORTING OF MEDICAL MALPRACTICE
he 1983 North Dakota Legislature enacted 26.1-01-05 as foliows:

26.1-01-05. REPORTING AND REVIEW OF MEDICAL MALPRACTICE CLAIMS, SETTLEMENTS, AND JUDGMENTS,

1. Ahealth care provider or the insurer of a health care provider, if any, shall report all claims, settlements of claims, or final
judgments against the health care provider to the commissioner. The report must be made in the manner prescribed by
the commissioner and must provide those facts the commissioner deems necessary to gather adequate information
regarding claims, settlernents of claims, and final judgments against health care providers. For purposes of this section, a
"health care provider” includes any person, corporation, facility, or institution licensed by this state to provide health care of
professional services as a physician, hospital, dentist, professional or practical nurse, physician's aide, optometrist,
podiatrist, chiropractor, physical therapist, or psychologist, or an officer, employee, or agent acting in the course and scope
of employment.

2. The commissioner shall forward copies of all reports required by this section to the appropriate board of professional
registration, examination, or licensure. That board shall review all reports which it receives and may take any necessary
disciplinary action against a health care provider where the action is appropriate, including censure, imposition of probation,
or suspension or revocation of the health care provider's license. The board shall conduct the review as an administrative
hearing in the manner provided in chapter 28-32, including the giving of appropriate notice.

Submit to:  North Dakota Insurance Department
600 E. Boulevard Avenue - Dept 401

- State Capitol
i Bismarck, ND 58505-0158
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LOCATION MATTERS

Even ina more stable medical liability climate, physicians
in large metropolitan areas continue to pay some of the
highest insurance premiums. Below isa summary of the
highest and lowest reported rates for three specialties as of
July 1,2008. Companies reported their data based on annu-
al rates for specific mature claims-made policies with lim-
its of $1 million/$3 million. The rates do not reflect credits,
debits or dividends. The rankings are based on the highest
or lowest reported rates in a particular state, by city or
county, and are not an average for the state.

HIGHEST RATES 2007 2008 CHANGE

INTERNISTS

Florida (Miami-Dade) $54.751 $54,710 0.1%
Illinois (Cook, Madison, St. Clair) $50,464 1,066 -186%
Ohio (Cuyahoga, Lorain) $44,467 #0020 -100%
Michigan (Wayne) n‘a $38.414 n/a
Pennsylvania

(Philadelphia, Delaware) $37.476 87380 03%
GENERAL SURGEONS

Florida (MiamiDade) $275,478 $214,893 220%
Michigan (Wayne) $162,6823 $143,445 -118%
Ohio {Cuyahoga, Lorain) $157,009 $141,33¢  -10.0%
Pennsylvania

(Philadelphia, Delaware) $138,209 $137.227 0.7%
Missouri (Kansas City) $132,314  $132,314 00%
OB-GYNS

Florida (MiamiDade) $247,9%64  $238,728 3.7%
New York (Nassau, Suffolk) $194,935  $194,935 00%
Nlinois {Cook, Madison, St. Clair) $178291 $173,201 0.0%
Pennsylvania

(Philadelphia, Delaware) $172.873 $171,813  06%
Ohio (Cuyahoga, Lorain) $190.505 $171456 -100%
INTERNISTS

Minnesota 3,375 $3,375 0.0%
South Dakota $3.607 $3.697 00%
Wisconsin $41,633 $3,946 -148%
Oregon $5,980 $5,479 -16%
Idaho $5.844 $5552 50%
GENERAL SURGEONS .

Minnesota $11,306 $11,306 00%
South Dakota $12,569 $12,569 00%
Wisconsin $16,216 $13,813 -148%
Towa $19589  $17.860 88%
North Dakota $20,044  $18,063 99%
0B-GYNS

Minnesota n‘a $17,166 n/a
Wiscansin $21.312  $18,154 -1438%
South Dakota $23,086 20,042 -132%
Texas $26,516  $£26,516 00%
TIowa $290.97 $27.285 -8.8%

‘URGE: MEDICAL LIABILITY MONITOR 2008 RATE SUAVEY

PUBLIBKED IN THE JANUARY 6,2000 ISSUE OF AMERICAH MEDIGAL NEWS, WWW.AMEDNEWS COM

ON THE MEND?

Medical liability insurance still is not cheap, but
43% of rates reported in 2008 fell — compared
with 31% in 2007 — while half held steady.

BREAKDOWN OF LIABILITY RATE CHANGES

=== 50% or higher

- 954 to 49.9%
1.5-10% to 24.9%

10.1% to 8.9%

- No change

=

I 1T Tt -01t0-99%

Lai - =10% to -19.9%

R i -20% or lower
R M bt " ;
'03 '04 '05 '068 'O7 ‘08
00.4% 20.5% FAVORABLE TREND
8 FRGry  After significant hikes in
4 2003-05, the past three years

showed a significant stabiliza-
tion and reduction in overall

average medical liability rates
— signs of a softening market,
according to industry experts.




