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10045.0100 FIRST DRAFT:
Prepared by the Legislative Council staff for the
Sixty-second Agriculture Committee
Legislative Assembly March 2010
of North Dakota

Introduced by

A BILL for an Act to create and enact a new section to chapter 11-08, a new section to chapter
40-05, and a new section to chapter 58-03 of the North Dakota Century Code, relating to the
authority of political subdivisions; to amend and reenact sections 4-09-14, 4-09-14.1, 4-09-14.2,
4-09-14.4, 4-09-15, 4-09-16, 4-09-17, 4-09-17.1, 4-09-18, 4-09-19, 4-09-20, 4-09-20.1,
4-09-20.2, 4-09-21, 4-09-22, 4-09-23, 4-09-24, and 4-09-25 of the North Dakota Century Code,
relating to the labeling and certification of seed; to provide a penalty; and to provide a

continuing appropriation.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 4-09-14 of the North Dakota Century Code is
amended and reenacted as follows:

4-09-14. Prohibitions.

seed-withinthis—state The following activities are prohibited:

a. YnlessHer Offering for sale or selling 1 agricultural seed, unless a test to

determine the percentage of germination reguired-unrderseection-4-89-16 has

been completed withir-a during the preceding nine-month period, exclusive of

the ealerdar month in which the test was completed erthe-seed-is-effered-for

b. Ynlessfer Offering for sale or selling flower, vegetable, native grass, or forb

seed, unless a test to determine the percentage of germination reguired-under
seetiors4-09-104-09-11and-4-09-1+1+1 has been completed within—a during
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the preceding twelve-month period, exclusive of the calendar month in which
the test was completed,;

Ynlessfer Offering for sale or selling cool season 3 lawn and turf grasses;

bent-grassrereeping-bent-grass; and mixtures or blends of those grasses,

unless a test to determine the percentage of germination has been completed

withir-a during the preceding fifteen-month period, exclusive of the eaterdar

month in which the test was completed;

Brlesster Offering for sale or selling hermetically sealed packages of tree,
shrub, agricultural, flower, wildflower, or vegetable seed-packagedina

I ical lod . I i lefined v

cemmissiener seeds, 4 unless a test to determine the percentage of

germination has been completed withina during the preceding

thirty-six-month period afterthe-tast-day-efthe-moenth-thatthe-seed-wastested

which-theretest-was-completed, 5 exclusive of the month in which the test

was completed;

H-the Offering for sale or selling any seed is that:

(1) Is not labeled in accordance with this chapter; or bears

(2) Bears a false or misleading labelirg label;

Hthere-hasbeen Engaging in false or misleading advertising in connection
with the seed; ¢

H+the Offering for sale or selling any seed eentains that exceeds the stated

tolerances for prohibited rRexieus weed seeds; 7

Unlessfer Offering for sale or selling any agricultural or vegetable seed,

unless the seed is labeled to show the rate of occurrence of restricted noxious

weed seeds, as required under sections 4-89-10-are-4-09-11 ;8
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H-the-seed Offering for sale or selling any agricultural, vegetable, flower, or

tree and shrub seed that is designated, effered; represented, or advertised

under any variety name or identification other than the variety name by which
the seed was known originally;

H Offering for sale or selling any agricultural, vegetable, flower, or tree and

shrub seed, if the seed contains restricted rexieus weed seeds in excess of

twenty-five seeds per pound [453.59 grams]; ef and

¥ Offering for sale or selling agricultural, vegetable, flower, or tree and shrub

seed, if the percentage by weight of all weed seeds in the seed exceeds one

percent.

The purchaser, vendor, or any person receiving any seed shipped into this state

frem—witheutthe-state shall have the same seed labeled in accordance with this

chapter. Certain standardized grades and labeling of seed in use elsewhere may

be permitted by the seed commissioner in connection with shipments of seed into

this state frem-peinrts-euitsidethisstate in lieu of the labeling provided for in this

chapter. 9

A person ia-thisstate may not:

a.

=

|©

|®

Detach, alter, deface, or destroy any label provided for in this chapter erte
atter;

Alter or substitute seed rary-manner with the intent to defeat the purpose of
this chapter;

Disseminate 10 any false or misleading advertisement eereerring-agrietitare
ervegetableseedHn-anry-mannerorby-any-means regarding seeds; 11

Hinder or obstruct irany-way any authorized person in the performance of the

person's duties under this chapter;

Fail to comply with a stop-sale order;

Use on seed labels or tags, erte use or attach to literature, or te state in any
manner or form ef wording designed as a "disclaimer" or "nonwarranty"
clause with the intent to disclaim responsibility of the vendor of the seed for

the data on the label required by law;
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£ g. Use the words "type" or "trace" on any labelng label in connection with the

name and description of any agriedhural-and-vegetable seed;
¢ h. Move eretherwise, handle, or dispose of any lot of seed helddreer subject to

a stop-sale order, except with the written permission of the seed
commissioner and only for the purpose specified in this written permission;

k- i. Use the name of the seed department or the name of the official laboratory for
advertising purposes in connection with seed analyzed or tested by the seed
department or official laboratory, except in the case of registered or certified
seed; or

TR Plant any seed labeled "for vegetative cover only" with the intent to harvest for

seed or grain. 12

NOTE:

1 Current law places label requirements on any agricultural seed that is "sold, offered for
sale, exposed for sale, transported for sale, or held in storage with the intent to sell for
planting purposes within this state. ..." Based on earlier discussions, the proposed
language in this bill draft places label requirements on any agricultural seed that is
"offered for sale or sold." The Farm Service Agency addresses transportation in
interstate commerce. Does the Seed Department deal with seed that is in transit in this
state or only with seed that is offered for sale or sold?

2 Current law appears to provide that a person may not sell certain seed unless a timely
germination test has been conducted or unless the seed is being sold beyond its
expiration date. At the recommendation of Seed Department personnel, the latter
option has been removed.

3 Is the reference to "cool season" lawn and turf grasses significant?

4 If one prohibits the sale of seeds that have been packaged in a hermetically sealed
container "under conditions as defined by the commissioner," one is in fact allowing the
sale of seeds that have been hermetically sealed without having followed the conditions
established by the Seed Commissioner. The rewrite therefore references only
hermetically sealed seeds.

5 Current law goes on to state:

However, if seed in a hermetically sealed container is offered for sale more than
thirty-six months after the last day of the month in which the seed was tested
before packaging, the seed must be retested within a twelve-month period,
exclusive of the calendar month in which the retest was completed ...

This was stricken because it appears to be in conflict with the preceding language
stating that offering for sale or selling seed in a hermetically sealed container if the
germination test is more than 36 months old is a prohibited act. However, if the intent of
the subdivision is to provide an option under which the outdated seed may still be sold,
appropriate language can be drafted to do so.
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6 Current law provides that a person may not sell, offer for sale, expose for sale,
transport for sale, or hold or store with the intent to sell, any agricultural, vegetable,
flower, or tree and shrub seed within this state if there has been false or misleading
advertising in connection with the seed. At the recommendation of Seed Department
personnel, this subdivision has been reworded to prohibit false or misleading advertising
rather than prohibiting the sale of seed subject to false or misleading advertising.

7 Current law prohibits the sale of any seed that contains prohibited noxious weed
seeds. The rewrite clarifies that tolerances apply.

8 Section 4-09-24 states that any person who violates this chapter is guilty of a Class A
misdemeanor. Sections 4-09-10 and 4-09-11 require all containers of agricultural seed
and vegetable seed that are sold, offered for sale, exposed for sale, transported for
sale, or held in storage with the intent to sell for planting purposes within this state to
bear a label. Those sections also set forth the information that must be on a label. Is
this subdivision redundant with respect to one particular piece of information that must
be on the label, i.e., the rate of occurrence of restricted weed seeds?

9 Subsections 2 and 3 should be placed in separate sections.
10 Disseminate means to "distribute.” Is that the intent of this verbiage?

11 Current law prohibits the dissemination of false or misleading advertisements
regarding agricultural and vegetable seeds. Should the same apply to flower seeds and
the seeds of trees and shrubs?

12 Intention at the time of planting would be hard to prove.

SECTION 2. AMENDMENT. Section 4-09-14.1 of the North Dakota Century Code is
amended and reenacted as follows:

4-09-14.1. Seed sates—Seed labeling fee permit —Exeeptier. A Before a person in
this state may net label agricultural, vegetable, flower, or tree or shrub seed withir, ef and
before a person may label agricultural, vegetable, flower, or tree or shrub seed for delivery
within; into this state urtess, the person shall obtain a seed labeling fee permit has-beer
ebtatred from the seed commissioner arg-has-beenissued-te-thelabelerpursuantto-section
4-09-44-4.

SECTION 3. AMENDMENT. Section 4-09-14.2 of the North Dakota Century Code is

amended and reenacted as follows:

4-09-14.2. SeedHabelingfeepermit—Costaddedtoselingprice Collection of fees

- Records - Submission to seed commissioner. Fhelabelershal-remitfeesrequired-by

1. Each person issued a seed labeling permit shall collect fees on all seeds sold, in

the amount established by the seed commissioner, and shall forward the fees to
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the seed commissioner at the time and in the manner determined by the seed

commissioner.

Each person issued a seed labeling permit shall keep records regarding all seeds

sold in this state and shall forward a report to the seed commissioner at the time

and in the manner determined by the seed commissioner.

SECTION 4. AMENDMENT. Section 4-09-14.4 of the North Dakota Century Code is

amended and reenacted as follows:

4-09-14.4. Permit Civil penalty. Fhe-commissionermay-issue-a-permitto-any-persen

N

|»

If a person that was issued a seed labeling permit fails to submit the assessments

or reports required by section 3 of this Act within thirty ! days of the date

determined by the seed commissioner, the seed commissioner shall assess 2 a
penalty equal to five percent of the amount due or ten dollars, erfivepercentof-the
tetalarmmeuntdue; whichever is greater—witk-be-assessed-ferreportsthatare-not

Any person te-whem issued a seed labeling permit isgranted shall show any

information in connection with the permit as the seed commissioner may require as
part of the label on all seed sold. 3

The seed commissioner kas-theright-at-alHreasenable-timeste may examine the
any records ef-anypermitholderte-verify-the-correcthess-ef-isstatements required

by section 3 of this Act upon request. 4

NOTE:

1 Current law provides that the various submissions must be delivered to the Seed
Commissioner not later than "thirty-one" days after the end of each reporting period.
"Thirty" days is the standard period used for commodity assessments and in the interest
of consistency is suggested here as well.

2 Current law provides that a penalty "will be assessed" on reports that are not filed in a
timely manner. When commodity assessments are not filed in a timely manner, the
governing boards have the authority to assess a penalty but are not required to do so.
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The committee may wish to discuss imposition of a penalty and ensure that the
appropriate directive is used.

3 Current law requires a permitholder to "show any information in connection with the
permit as the commissioner may require as part of the label ... ." Please explain.

4 Because there may be some concern about what constitutes a "reasonable time," it
would be preferable to state that the Seed Commissioner may examine records upon
request.

SECTION 5. AMENDMENT. Section 4-09-15 of the North Dakota Century Code is

amended and reenacted as follows:

4-09-15. Exemptions.

1.

This chapter does not apply to:

purpeses potatoes. 1

Seed This chapter does not apply to seed or grain that is not intended for planting

purposes. Fhe

a. Each seller of seed or grain shall indicate on a form provided by the seller 2

the purpose for which the seed or grain is purchased. 3
b. The form must be available for inspection by the seed commissioner upon

request.

It is unlawful for the seller or buyer to make a false representation as to the

|©

use of the seed or grain. 4
d. A farmer selling the farmer's own seed or grain to a commercial establishment
is exempt from the recordkeeping requirements of this subsection.

Seed This chapter does not apply to seed stored by or consigned to a seed

cleaning or conditioning plant for the purpose of cleaning or conditioning.
However, any labeling or other representation made with respect to uncleaned or
unconditioned seed is subject to the requirements of this chapter.

A This chapter does not apply to a common carrier > with respect to any seed

transported or delivered for transportation in the ordinary course of business.

A This chapter does not apply to a farmer who grows the farmer's own seed and

sells only the farmer's own seed and does not advertise or use a third party as an
agent or broker to bring buyer and seller together. However, a variety for which a

certificate plant variety protection has been applied for or issued is hot exempt from
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this chapter. The sale or transfer of protected varieties between farmers for the
purpose of planting without the approval of a variety owner or developer is

prohibited.

[©

A The penalties provided for by this chapter do not apply to a person is-ret-subject
te-the-penalties-efthis-chapterfor-having that sold, exposed for sale, or transported

for sale in this state any agricultural, vegetable, flower, or tree and shrub seed that

was incorrectly labeled or incorrectly represented as to kind, variety, or origin and
which could not be identified through examination, unless the person has failed to
obtain an invoice or grower's declaration stating the kind, or kind and variety, and
origin, if required, or has failed to take other precautions as+ray-have-been
reeessary to ensure that the seed was properly identified.

NOTE:
11f the chapter does not apply to potatoes, the reason for which the potatoes were sold
does not matter.

2 Does requiring each seller to provide his or her own form create any concerns about
consistency?

3 Should the section articulate any additional information that might be useful from a
regulatory perspective, e.g., the name and address of the purchaser, the location at
which the seed is to be used, the date, etc.?

4 Section 12.1-11-02 provides that "A person is guilty of a class A misdemeanor if, in a
governmental matter, he ... [m]akes a false written statement, when the statement is
material and he does not believe it to be true ..."

5 In other sections of this chapter, current law provides that each container of seed
which is sold, offered for sale, exposed for sale, transported for sale, or held in storage
with the intent to sell for planting purposes must have a label.

SECTION 6. AMENDMENT. Section 4-09-16 of the North Dakota Century Code is

amended and reenacted as follows:

4-09-16. Certified seed. Fhe-commissionershal:

1. Establish The seed commissioner shall establish a seed certification system for

this state a

2. Aeceeptiorcertfication The seed commissioner shall 3 accept all kinds, varieties,

selections, and names of seed stocks—ard-establiskh submitted for certification. 4
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3.

The seed certification system must include standards of quality—degree-efdisease

weed-seeds-thatare-allewed-n for any lot or stock of seedwhieh that may be or
may become eligible for field inspection or for final certification eftheseed-erep.

Preseribe Any person 5 seeking certification under this section shall provide to the

seed commissioner:

a. The name of the variety;

b. A statement regarding the variety's origin and the breeding procedure used in
its development;

c. A description of the morphological, physiological, or other characteristics that
distinguish the variety from other varieties;

d. Evidence supporting the identity of the variety;

e. A statement regarding the geographic area of adaptation;

f. A statement regarding plans and procedures for the maintenance of seed

classes, including the number of generations through which the variety may

be multiplied;
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g. A description of the manner in which the variety is constituted when a

particular cycle of reproduction or multiplication is specified:;

h. Any additional restrictions on the variety specified by the breeder; and

i A sample of seed that is representative of the variety as marketed. 6

The seed commissioner shall prescribe all labels, seals, certificates, ersinitar and

statements that must be used for, or in relation to, any seed, or the various kinds
and qualities grown, handled, stored, held for sale, sold, or offered or exposed for
sale in this state as "breeders", "foundation”, "registered"”, or "certified" seed; and
shall specify what the words+ermserfigares and information required to be on

the labels, seals, certificates, or the seed containers efthe-seedmustbear.

Cooperate The seed commissioner shall cooperate with the managers of any seed

conditioning plants, or any commercially established seed firm, or any person
within or outside of the state having proper facilities and equipment to store,
condition, and otherwise handle seed whieh that is eligible for certification, and for
the purposes of handling and marketing "breeders”, "foundation”, "registered", or
"certified" seed. 7

Ceooperate The seed commissioner shall cooperate in the selection, testing, and

growing of seed for certification purposes and in the arrangement for increase of

foundation seed stocks suitable for the production of certified seed. 8

Establish-an-equitable-sehedule-of The seed commissioner shall set and charge
fees and-chargeswhich-mustbe-urformthrougheutthe-state; for inspecting,

testing, analyzing, and recording the seed; and for other work and duties incident

to the growing, handling, marketing, and certifying of North Dakota seed;ane-shah
collectalthefeesand-charges. ©

NOTE:
1 The Seed Commissioner has the authority by virtue of Chapter 28-32 to adopt rules. It
is not necessary to statutorily state what must be in the rules.

2 Seed Department personnel wanted to ensure that within this directive, the seed
commissioner had the authority to establish tolerances for certified seed. The
committee might wish to discuss whether the establishment of tolerances should be
specifically addressed.

3 Seed Department personnel have suggested that this section authorize the Seed
Commissioner to accept kinds, varieties, selections, and names of seed stocks for
certification, rather than mandating the Seed Commissioner to do so.
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4 Rather than directing the Seed Commissioner to accept for certification that which is
submitted, would it be more accurate to provide that any person may submit a particular
variety, etc., to the Seed Commissioner and request that it be considered for
certification?

5 The rewrite references "any person" rather than the "originator, developer, or owner of
the variety, or agent thereof."

6 The list of requirements was included at the suggestion of Seed Department
personnel.

7 It appears that this subsection is directing the Seed Commissioner to establish
standards for state-approved seed conditioning plants.

8 With whom should the Seed Commissioner cooperate? Seed Department personnel
have suggested that this subsection could be combined with the content of current
Section 4-09-19 (aka Section 10 of this bill draft).

9 Section 4-09-08 also provides that the Seed Commissioner, with the approval of the
commission, shall establish and charge fees for laboratory tests and services.

SECTION 7. AMENDMENT. Section 4-09-17 of the North Dakota Century Code is

amended and reenacted as follows:

4-09-17. Certified seed - Regulations—gevernngtabelngandrepresenting Use of

terms - Authorization. Seedgrewn-i-Nerth-Dakota—ergrown-elsewhere-andtransporteaHAte

reusth- A person may not use the terms breeders, certified, foundation, elite, pedigreed, or

registered, or substantially equivalent terms, in labeling or in advertising, characterizing, or

representing seed that is offered for sale or sold in this state, unless authorized to do so by the

seed commissioner. The prohibition of this section applies to both oral and written forms of

advertising, characterizations, and representations.

NOTE:
1. This section was changed to prohibit a person from engaging in the unwanted
activities.
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2.

By referring to seed that is offered for sale or sold in this state, the section does not
need to maintain the current reference with respect to where the seed might have
been grown.

The reference to transportation has been removed from this section because it was
removed from previous sections pertaining to labeling.

Because the Seed Commissioner is already authorized to adopt rules under
Chapter 28-32, it is not necessary to provide additional authorization in this
chapter.

Since this section is a prohibition, consideration should be given to its possible
relocation with other similar sections.

SECTION 8. AMENDMENT. Section 4-09-17.1 of the North Dakota Century Code is

amended and reenacted as follows:

4-09-17.1. Plant Variety Protection Act. Anry

1.

2.

Before any seed may be advertised, offered for sale, or sold by variety name and

etsegefectiveas-olduly12009asbeingfersateenly in this state, as a class

of certified seed, the seed must be certified by an official seed certifying agency i

state-of-Nerth-Daketa if a certificate of plant variety protection has been issued

under the Plant Variety Protection Act, as amended [Pub. L. 91-577; 84 Stat.
1551; 7 U.S.C. 2481 et seq., effective as of July 1, 2011].

Seed from a certified lot may be labeled as to variety name when used in a blend

or mixture by or with approval of the owner of the variety.

SECTION 9. AMENDMENT. Section 4-09-18 of the North Dakota Century Code is

amended and reenacted as follows:

4-09-18. Certified seed standards - Publication.

1.

2.

The rules arereguirements for certification of crop seeds, other than potatoes,
must be published in the department bulletin.
The rules ardreguirements for seed potato certification must be published in the

department bulletin.

NOTE: Rules for certification are published in the North Dakota Administrative Code.
Unless it is the intent to specifically require that rules be duplicated in a departmental
publication, it appears that this section could be removed.
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SECTION 10. AMENDMENT. Section 4-09-19 of the North Dakota Century Code is

amended and reenacted as follows:

4-09-19. ceeoperationby Seed commissioner with-stitutiors—ageneiesand
erganizatiens - Authority to contract - Promotion of seed industry. The seed

commissioner may eseperate ! and-enterinte-agreements-with-the-United-States-department-of

relating contract with any person for any purpose related to the protection, inspection, analysis,

testing, registerng 3-and-certifying conditioning, and certification of North Dakota seed, 4 and

the promotion and protection of the interests and welfare of North Dakota seed growers and

crop producers.

NOTE:
1 The Seed Commissioner does not need statutory authority to cooperate with others.

2 The authority to "enter into agreements" is the authority to "contract.”

3 At the suggestion of Seed Department personnel, the word "registering” is deleted and
the word "conditioning" is added.

4 As an alternative to listing specific activities, would it be acceptable to merely authorize
the Seed Commissioner to "contract with any person for any purpose related to this
chapter" or "for any lawful purpose"?

5 At the suggestion of Seed Department personnel, the final sentence was removed.

This section authorized actions that could be included in the general "powers" of the
Seed Commissioner.

SECTION 11. AMENDMENT. Section 4-09-20 of the North Dakota Century Code is
amended and reenacted as follows:
4-09-20. Fees and collections - Disposition - Continuing appropriation. Arereys
g I leeti P I I

1. The seed commissioner shall forward all moneys received under this chapter must

be-depesited-by-the-cemmissionerwith o the state treasurer ard-eredited-te for
deposit in a special fund known as the seed department revehsnrg fund;-and-rmust

by-the-cemmissionerand-warrant-ehecksprepared. All moneys in the seed
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department fund are appropriated on a continuing basis to the seed department to

carry out this chapter. !

[N

The seed commissioner shall approve all expenditures made pursuant to this

chapter and shall document the expenditures at the time and in the manner

required by the office of management and budget. 2

3. The seed commissioner shall provide a report to the house and senate

appropriations committees, at the time and in the manner directed by the chairmen

of the committees. The report must contain a summary of the department's

activities during the current biennium and a statement of revenues and

expenditures for the ensuing biennium. 3

B

Royalty, research, or patent fees will be collected on protected varieties when
necessary by the seed commissioner and disbursed less cost of collection. 4 Fhe
state-treasurershal—at

At the direction of the commission, previde-ferthe-irvestmentef the state treasurer
shall invest all available moneys frem-the-revelving in the seed department fund.

|on

The state treasurer shall depesit credit twenty percent of the investment income

from-the-nvestment-efthe-moeneys+r to the general fund and the remaining eighty

percent of the investment income ir to the seed department revehsnrg fund. >

NOTE:

1 Current law refers to a Seed Department revolving fund. At the recommendation of
Office of Management and Budget personnel, the rewrite clarifies that the Seed
Department operates under a continuing appropriation authority.

2 Current law requires Office of Management and Budget personnel to disburse moneys
from the Seed Department fund "upon vouchers signed by the commissioner and
warrant-checks prepared by the office of management and budget." The proposed
language attempts to modernize the centuries-old reference to warrants while
maintaining the role of the Office of Management and Budget.

3 By virtue of operating under a continuing appropriation, the Seed Department does not
have to seek biennial appropriation authority. However, the Seed Department has
indicated its desire to continue appearing before the Appropriations Committees. The
language of subsection 3 would provide for a report to the Appropriations Committees.

4 The directive in subsection 4 is in need of clarification and perhaps greater detail.
5 The directive to credit 20 percent of the investment income to the general fund and
80 percent to the Seed Department fund is in current law and is comparable to the

provisions governing the investment of moneys held by the agricultural commodity
groups. (See Section 4-24-09.)
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SECTION 12. AMENDMENT. Section 4-09-20.1 of the North Dakota Century Code is
amended and reenacted as follows:

4-09-20.1. Liability of seed commission, seed department, seed commissioner,
and certified or noncertified agricultural seed producers. A warranty of any kind, either
expressed or implied, including a warranty of merchantability, fitness for a particular purpose, or
absence of disease, is not made by the seed commission, the seed department, the seed
commissioner, or certified or noncertified agricultural seed producers as to the quantity or
quality of the crop produced from the agricultural seeds or as to other produce which is
inspected and certified, except as provided in this section. The sole warranty made is that the
agricultural seeds or other produce were produced, graded, packed, and inspected under the
rules of the department or United States department of agriculture. The seed commissioner
functions and serves only in an official regulatory manner.

SECTION 13. AMENDMENT. Section 4-09-20.2 of the North Dakota Century Code is
amended and reenacted as follows:

4-09-20.2. Seed arbitration board - Petition - Arbitration hearing.

1. The state seed arbitration board consists of the following six members:

a. The agriculture commissioner;-the-state;

b. The seed commissioner-the;

c. The director of the North Dakota state university extension servicerthe;
d. The director of the North Dakota agricultural experiment station;the;

e. The chairman of the Nerth-Baketa seed trade eemmittee division ! of the

North Dakota agriculture association;; and a

=

A representative of a major 2 Nerth-Daketa farm organization in this state,
appointed by the agriculture commissioner or an authorized designee. 3 Each
beard-memberis

The chairman of the seed division of the North Dakota agriculture association and

[N

the representative of a major North Dakota farm organization 4 are entitled to

receive asper-eiem compensation in the amount of one hundred thirty-five dollars

and per day plus reimbursement ef for expenses as provided by law for state
efficers-while officials, if the individual is attending meetings or performing duties
directed by the board-exeeptthat. The compensation grder and reimbursement

Page No. 15 10045.0100



© 00 N o o b~ W N PP

N N T e =
o N o oM W N B O

Sixty-second
Legislative Assembly

for expenses required by this subsection may-retbepaidte-anymemberwhe

compensation-er-satary-asaregutarstate-empleyee-orefficlal must be paid by the
departmentof agriculture commissioner. 5

2 3. a. Aseedlabeler, seed dealer, or seed customer may petition the agriculture

commissioner i-witirg © for a hearing to settle a dispute involving a seed

transaction.

b. The agriculture commissioner shall submit the dispute to the seed arbitration
board, and the board shall arbitrate the dispute. 7

c. The board, within thirty days after the hearing, shall make a nonbinding
recommendation for the resolution of the dispute. & Evideree

d. Any evidence and testimony presented te-the-beard at the hearing and any
findings or recommendations by the board are admissible as-evideree in any
subsequent proceeding.

e. The board shall adopt rules of operation and preeedures procedure for
arbitration preeeedirgs hearings, including a formula for reimbursement by
the parties of the expenses of the arbitration process. °

NOTE:

1 Seed Department personnel asked that the rewrite reference the chairman of the Seed
Trade Division of the North Dakota Agriculture Association, rather than the chairman of
the Seed Trade Committee.

2 Which farm organizations are considered to be "major"?

3 1s it the intent to allow either the Agriculture Commissioner or the commissioner's
designee to appoint an individual or is the authorized designee being allowed to serve in
place of the major farm organization representative?

4 The provisions regarding compensation and reimbursement for expenses were
reworded because four of the six Seed Arbitration Board members are state employees
or officials.

5 Current law does not address who serves as the chairman, who provides clerical
support, or where the board meets.

6 Petitions are by their very nature "in writing."

7 If the Agriculture Commissioner has no discretion regarding the request for a hearing,
why is the petition not filed directly with the board?
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8 |s there any expectation that the hearing take place within a certain period of time after
the request is filed?

9 Does the prevailing party receive reimbursement or is this intended to reimburse the
Agriculture Commissioner for expenses incurred in bringing the board together?

Seed Department personnel have suggested that this section should be removed from
its chapter and placed with statutes pertaining to the Agriculture Commissioner.

SECTION 14. AMENDMENT. Section 4-09-21 of the North Dakota Century Code is

amended and reenacted as follows:

4-09-21. Enforcement - Hearing by seed commissioner - Application of chapter

1. The seed commissioner shall do all things necessary and proper to enforce this

chapter and theregulationsmade-thereunder rules implementing this chapter. *

2. Whenever the seed commissioner is of the opinion that a violation of this chapter

or ettheregulationsmade-thereunderexists the rules implementing this chapter

has occurred, the seed commissioner shall2 hold a hearing as provided by chapter

28-32. If after the hearing, or without hearing if the person involved fails or refuses

to appear, the seed commissioner decides that the evidence warrants prosecution,

the seed commissioner shall proceed as hereirafterprevided—AnRy-proceeding

28-32 set forth in this chapter. 3

NOTE:
1 The directive to enforce this chapter and its rules should be placed in the section
pertaining to the Seed Commissioner's duties.

2 Current law literally requires the Seed Commissioner to hold a hearing under Chapter
28-32, before a case is forwarded for prosecution. This would apply to all
circumstances. If it is the intent of the section to authorize the Seed Commissioner to
proceed administratively under Chapter 28-32, then the verbiage is not needed. That
authority already exists by virtue of the Administrative Agencies Practice Act.

3 The underscored language is covered under Chapter 28-32 and does not need to be
reiterated in this chapter.

SECTION 15. AMENDMENT. Section 4-09-22 of the North Dakota Century Code is

18 amended and reenacted as follows:
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4-09-22. Prosecution for violations - Duty of attorney general and state's attorney.
Upon a complaint by the seed commissioner alleging a violation of this chapter or of any

regulation-duly-made-thereunder rule implementing this chapter, the attorney general; or the
state's attorney of the county whereir in which the case arises; shall eadse-apprepriate initiate

legal proceedings
dod-in-thiscl .

NOTE: This section removes all discretion from the Attorney General or the state's
attorney in determining whether to move forward with prosecution.

SECTION 16. AMENDMENT. Section 4-09-23 of the North Dakota Century Code is

amended and reenacted as follows:

4-09-23. Seizure and injunction - Action. Ary-letefagricuhural-fewer—treeand
shrab-ervegetableseed
1. If the seed commissioner determines that any lot of seed is not in compliance with
the-provisions—of this chapter is-subjeettoseizure-on-complaint-ef, the seed
commissioner-e+the-commissionersagent—te may petition a court of competent
jurisdiction #-thelocality-whichthe-seedHislecated—n-the-eventthatthe-court
finds-the-seedte-be-inviolation-of- thischapterand for seizure of the seed. If the

court orders the condemnation of said the seed, it must be denatured, processed,

destroyed, relabeled, or otherwise disposed of in eempliaree accordance with the

laws of this state. Previded—thatin-re-astance-may-the
A court may not order sueh disposition of said the seed without first having given

[~

the elaimant owner an opportunity to apply to the court for the release of said the
seed; or for permission to process or relabel # the seed in compliance with the
previsiens-of this chapter.

3. Any violation of this chapter may be enjoined in a court of competent jurisdiction
without bringing any other civil or criminal action.

SECTION 17. AMENDMENT. Section 4-09-24 of the North Dakota Century Code is

amended and reenacted as follows:
4-09-24. Penalty - Criminal - Civil.
1. A Any person whe-vielates willfully violating this chapter or any rules adopted

wrder to implement this chapter is guilty of a class A misdemeanor.
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2. When construing and enforcing the provisions of this chapter, the act, omission, or
failure of any officer, agent, or other person acting for or employed by any person
must ir-every-case be alse deemed to be the act, omission, or failure of such
person as well as that of the person employed.

3. A Any person found guilty of violating this chapter or the rules adopted wrder to
implement this chapter is subject to a civil penalty in an amount not to exceed five
thousand dollars for each violation. The civil penalty may be imposed by a court in

a civil proceeding or by the seed commissioner through an administrative hearing

purstantte under chapter 28-32.

NOTE: A Class A misdemeanor is one "for which a maximum penalty of one year's
imprisonment, a fine of two thousand dollars, or both, may be imposed.”

SECTION 18. AMENDMENT. Section 4-09-25 of the North Dakota Century Code is

amended and reenacted as follows:

4-09-25. Plant and seed records - Exempt Exemption. The following records of the

state seed eemmission department are exempt from section 44-04-18:

1. Records of any plant or seed inspection, analysis, or testing and germination,
purity, variety, or disease determinations conducted by the state seed department
on a fee-for-service basis for nonpublic entities or persons:; and

2. Information received by the seed eemrmissier department under chapter 4-09,
4-10, or 4-42 from a nonpublic entity or person that the nonpublic entity or person

determines is proprietary information or a trade secret.

NOTE: If records are obtained as a result of provisions in other chapters, exemptions
should be noted in the appropriate chapters.

SECTION 19. A new section to chapter 11-08 of the North Dakota Century Code is
created and enacted as follows:

Limitation on authority - Seed. Notwithstanding any other law, a county may not

impose any requirements or restrictions pertaining to the registration, labeling, distribution, sale,

handling, use, application, transportation, or disposal of seed.

NOTE: This is existing law. It is recommended that the section be moved to the
chapter pertaining to counties.

SOURCE: Section 4-09-02.1.
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SECTION 20. A new section to chapter 40-05 of the North Dakota Century Code is
created and enacted as follows:

Limitation on authority - Seed. Notwithstanding any other law, a city may not impose

any requirements or restrictions pertaining to the registration, labeling, distribution, sale,

handling, use, application, transportation, or disposal of seed. This section does not apply to

city zoning ordinances.

NOTE: This is existing law. It is recommended that the section be moved to the
chapter pertaining to cities.

SOURCE: Section 4-09-02.1.
SECTION 21. A new section to chapter 58-03 of the North Dakota Century Code is
created and enacted as follows:

Limitation on authority - Seed. Notwithstanding any other law, a township may not

impose any requirements or restrictions pertaining to the reqistration, labeling, distribution, sale,

handling, use, application, transportation, or disposal of seed.

NOTE: This is existing law. It is recommended that the section be moved to the
chapter pertaining to townships.

SOURCE: Section 4-09-02.1.
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