Sixty-first Legislative Assembly of North Dakota
In Regular Session Commencing Tuesday, January 6, 2009

SENATE BILL NO. 2232
(Senator Holmberg)

AN ACT to create and enact sections 28-21-03.1 and 28-21-04.2 of the North Dakota Century Code,
relating to general and summary execution of judgment; and to amend and reenact sections
28-21-01, 28-21-03, 28-21-04, 28-21-04.1, 28-21-05, 28-21-05.1, 28-21-06, 28-21-07, 28-21-08,
28-21-09, 28-21-10, 28-21-13, 28-21-17, 28-21-18, and 28-23-11 of the North Dakota Century
Code, relating to execution of judgment.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 28-21-01 of the North Dakota Century Code is amended
and reenacted as follows:

28-21-01. Execution at any time within ten years. Fhe-party--whese-faver A judgment has
been—given—and—in—ease—ef creditor or the party's deathi—the—party's duly appointed personal
representatives edty-appeinted; at any time within ten years after the entry of judgment; may proceed to
enforce the same judgment by execution as provided in this chapter. If the judgment creditor in a
mortgage foreclosure does not proceed within sixty days after entry of judgment in the foreclosure to
serve a special execution and proceed without delay to a sheriff's sale, any other lienholder or other
interested person may obtain the special execution and proceed to arrange for a sheriff's sale.

SECTION 2. AMENDMENT. Section 28-21-03 of the North Dakota Century Code is amended
and reenacted as follows:

28-21-03. Two kinds of execution. There shal-be are two kinds of execution, one against the
property of the judgment debtor; and another for the delivery of the possession of reat-erpersenat
property erfer-such-delivery-with and any damages for withholding the sarme property.

SECTION 3. Section 28-21-03.1 of the North Dakota Century Code is created and enacted as
follows:

28-21-03.1. General execution. If the judgment requires the payment of money or the delivery
of property, the judgment may be enforced by execution.

SECTION 4. AMENDMENT. Section 28-21-04 of the North Dakota Century Code is amended
and reenacted as follows:

28 21 04 Specral executrons When—a—judgmeﬁt—reqt&res—the—pa-yment—et—meney—erhthe

preweled—m—t-hrs—eh&ptH#hen If the Judgment requrres the sale of property, the Judgment may be
enforced by a w# special execution

directing the prepeee#reeHe—e*eeute—the—Judg-ment—by—makmg—the sale and apphyrg application of the
proceeds in conformlty with the Judgment When—tt—regtires—the—performance—efany—etheract—a

may—be—pewehed—by—the—eeurt—ae—fepeentempt- Real propertv must be soId in the countv in which it is

located.

SECTION 5. AMENDMENT. Section 28-21-04.1 of the North Dakota Century Code is
amended and reenacted as follows:
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28-21-04.1. :
SeIf execution |udqments

the performance of any act, obedrence to that act mav be enforced by service of a certified copy of the
judgment upon the party against whom it is given, or the person who is required to obey the same.
Refusal may be punished by contempt.

SECTION 6. Section 28-21-04.2 of the North Dakota Century Code is created and enacted as
follows:

28-21-04.2. Summary execution on moneys retained pursuant to garnishment. If a
judgment creditor proposes to execute on moneys owed to the judgment debtor by a third party who is
retaining the money pursuant to garnishment, the execution must be made between twenty and three
hundred sixty days after service of the garnishment summons. The execution may be served by
personal service or by certified mail upon the third party by a sheriff or by an attorney licensed to
practice law in this state. The execution may be directed to the sheriff of any county. A transcript of the
judgment need not be filed in the county of the sheriff to whom the execution is directed. Upon receipt,
the third party shall remit the amount due under the garnishment to the sheriff or the attorney who shall
proceed in all other respects like the sheriff making a similar execution. If the judgment debtor files a
claim of exemptions under section 32-09.1-22 within twenty days after service of the garnishment
summons, an execution may not be made against moneys claimed as exempt and retained under the
garnishment summons until the court determines that the moneys being garnished are not exempt.

SECTION 7. AMENDMENT. Section 28-21-05 of the North Dakota Century Code is amended
and reenacted as follows:

28-21-05. Execution issued to sheriff of counties where judgment docketed. Whenr-the
exeeution-is—against-the—property An execution may be issued by the clerk of thejudgment-eebtor—it
may-be-ssted court in which the judgment was entered to the sheriff of any county where the judgment
is docketed. WHhen-it If the execution requires the delivery of real or personal property, # the execution
may be issued to the sheriff of any county where the property or seme—part—t-hereet portion of the
property is situated. i A
judgment—though-mere More than one executron may be |ssued at the same trme to the sherrffs of
drfferent countles i

SECTION 8. AMENDMENT. Section 28-21-05.1 of the North Dakota Century Code is
amended and reenacted as follows:

28-21-05.1. Levy with certified copy of judgment. A sheriff may levy upon a person's
personal property upon receipt of a certified copy of judgment

agatnst-the—perser—which—has—been
docketed in any countyand-properneotice-has-been-givente-the-debter requiring payment of money or



S. B. No. 2232 - Page 3

the delivery of personal property. The party—ir—whesefaverthe judgment was—entered creditor may
also proceed to enforce the judgment by execution asprevided-r-this-chapter.

SECTION 9. AMENDMENT. Section 28-21-06 of the North Dakota Century Code is amended
and reenacted as follows:

28-21-06. Issuance and contents of execution. Fhe-writ-6f An execution must be issued in
the name of the state of North Dakota, attested in the name of the judge of the court that entered the
judgment, sealed with the seal of the court, subscribed by the clerk of that court, and directed and
delivered to a sheriff as—previded—r—seetion—28-21-05—+H. The execution must
describe the judgment, stating the date and time the judgment was filed with the clerk, the courts and
counties to which the judgment has been transcrlbed the names of the parties, and the last- known
address of the Judgment debtor

QeC|aI execution must atse state the amount of money the-judgment-erdered-the-debtortopay due to
the judgment creditor, the date and time the judgment was docketed by the clerk, the rate of interest

applicable to be-tsed-nr—ealedlating—interest-ade—en the judgment pursuant-te-seetien—28-26-34, the

amount of the costs aeerdirtg accrued on the judgment as of the date of issuance of the execution, and

if the execution is being issued to a sheriff of a different county etherthan-that-et-the—county-of-the
issuing-writ, the date and time the judgment was docketed in the that county efthe-sherifite-whoem-the

exeedtion—is—beinrg-issued. |If the execution is for the delivery of the possession of real-erpersenat
property, the execution must also particularly describe the property to be delivered, speeify-the-vatue-of
the—-preperty; identify the party entitled to possession of the property, and; if the same judgment orders
the party—agairst-whem—the judgment was—+enrdered debtor to pay any costs, damages, or rents or
profits to the party entitled to possession of the property, list the amounts efthe-eests—eamages,—or

due as of the date of issuance of the execution. Upon receipt of an execution,
the sheriff shall:

isfy Satisfy the judgment
with mterest and accruing costs WhICh |ncIude sheriff and county costs, out of the personal

property of the judgment debtor, and; if sufficient personal property cannot be found, out of
the real property belonging to the debtor on the day date when the judgment was docketed
in the county or at any time thereafter after that date. If real-erpersenal property of the
debtor is in the hands of a personal representative, heir, devisee, legatee, tenant of real
property, or trustee, the sheriff may satisfy the judgment out of that property; or

2. If the execution is for the delivery of the possession of reat-erpersenal property, deliver the
pessession—of-the property to the party entitled therete; to the property and satisfy any
costs, damages, or rents or profits recovered by the same judgment out of the personal
property of the party—agairst-whom—t—was—+rendered judgment debtor and; if sufficient
personal property cannot be found, out of the real property beteng-l-ng—te—t-he—papty of the
judgment debtor on the day date when the judgment was docketed in the county or at any
time thereafter after that date. If delivery—of the property cannot be had delivered, the
sheriff may satisfy the judgment in the amount of the value of the property out of the real
and personal property of the party judgment debtor as if an execution agaistthe-property
efthe-party had been issued.

SECTION 10. AMENDMENT. Section 28-21-07 of the North Dakota Century Code is amended
and reenacted as follows:

28-21-07. Time of return. The execution is—+eturrable must be returned to the clerk with
whem-therecord-ef-thejudgmentisfied within sixty days after #s the receipt by the officer ane—exeept
whenr. If a sheriff's levy has been made within the sixty days, the execution is—returrable—te-the-elerk
must be returned within a reasonable time following the completion of the sale of the property or ninety
days after #s receipt by the officer. If a levy has been made and the issue of ownership of the property
or interest thereir in the property is raised by any party, or if the issue whether the property is exempt
under chapter 28-22 is raised by either party, the court having jurisdiction may extend, for good cause
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shown, the execution for a reasonable time to accommodate due notice and hearing to determine these
issues and to provide time for the publication of notice of sale and sale of the property subject to

execution.

SECTION 11. AMENDMENT. Section 28-21-08 of the North Dakota Century Code is amended
and reenacted as follows:

1.

[~

28-21-08. Property subject to levy - Manner of levy. Ad-geeds;echattels—rroneys—ane-other

An |nterest in propertv of the judgment debtor not exempt by Iaw—&nd—al-l—preperty—and
e is subject to
executron Shares and mterests in any corporatron or company a-nd debts and credits,
and all other property

not capable of manual delrvery- may be taken on executron and soId
as provided in this chapter. The levy under an execution must be made as follows:

a. Ypen On real property, the sheriff shall file a notice of levy with the recorder of the
county in which the property is located a—retice-efHewy-that which has been signed by
the sheriff and which states the names of the parties to the action and a description of
the property.

=

On personal property capable of manual delivery, the sheriff shall take the property
into custody. When taking the property, the sheriff shall deliver a copy of the
execution and notice of levy to the person from whom the property was taken.

|©

Yper On money, judgments, drafts, promissory notes, or other papers of like
character, by serving a copy of the execution are-Hewy to the person who has custody
of sueh the property, except as—may—be—provided for r—echapter—32-89-+ wage
garnishment.

On other personal property, the sheriff shall leave a copy of the execution and a
notice of levy urderan-exeedtior with the person holding the property e.

=

a If the property consists of a right or share in the stock of a corporation or interest or
profits thereen in the corporation, the sheriff shall leave the copy with the-president-or

ether-head-ofthe-corperation—orthe-seeretary—cashier, any officer or managing agent
thereof of the corporation.

b- If the property consists of membership interests in a limited liability company or
interest or profrts t-hereen ina I|m|ted I|ab|I|tv companv, the sherrff shall Ieave the copy
with
treasdrer; any of'frce r or managrng agent thereet of the I|m|ted Irabrlrtv company.

The sheriff may elect not to seize property during the time period the debtor has to claim
exemptions under chapter 28-22 or in the case of property whieh that by reason of #s bulk
or other cause cannot be removed immediately and-upen-serviee. Service of the notice of
levy ir—aceerdanee-with under this section and section 28-21-12—tke-ewy is as valid and
effectual as if the property had been seized and the possession and control thereef of the
property retained by the officer. The lien of the writ of execution is effectual from the time
the actual levy is made #-aceerdanree-with under this section and section 28-21-12.

SECTION 12. AMENDMENT. Section 28-21-09 of the North Dakota Century Code is amended
and reenacted as follows:

28-21-09. Pledged or mortgaged property may be Ievred on. When property is pIedged or

mortgaged or is subject to a lien

right and interest of the exeeutien |udgment debtor t-herer-n may be soId en—e*eeut-ren without taking
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possession of or removing the property to the place of sale, but the entire right and interest of suek the

debtor in alt the property separately pledged or covered by each separate—mertgage—ef lien must be

sold tegether as a-distiret one parcel erthing, and the purchaser atsueh-sale-shall-aeguire acquires all
the right and interest of sueh the debtor therein.

SECTION 13. AMENDMENT. Section 28-21-10 of the North Dakota Century Code is amended
and reenacted as follows:

28-21-10. Officer's proceedings on execution. When an execution is delivered to any
officer, the officer shall endorse on the execution the day and hour when the officer received # the
execution and shall proceed to execute the execution with diligence. If executed, an exact description
of the property sold attergth with the date of the levy, sale, or other act done by virtue of the execution,
including all costs incurred, must be endorsed upon or appended to the execution. If the writ was not
executed, # the execution must be returned wholly unsatisfied with all costs incurred endorsed upon or
appended to the execution. If the writ was executed in part only, the reason along with all costs in sueh
the case must be stated in the return.

SECTION 14. AMENDMENT. Section 28-21-13 of the North Dakota Century Code is amended
and reenacted as follows:

28-21-13. Amount levied - When lien on personalty. The officer in—aH-eases shall select
sueh as nearly as practicable property and in saeh quantities as will be likely to bring the exact amount

required to be raised as—reary-as-practicable; and havingrmade-enelevwy—atany-timethereafter may

make etherewvies more than one levy if the officer deems-t determines multiple levies necessary.
A writ of execution is not a lien on personal property before the actual levy thereef.

SECTION 15. AMENDMENT. Section 28-21-17 of the North Dakota Century Code is amended
and reenacted as follows:

28-21-17. Execution against principal first. H-al-eases-when If a judgment is rendered upon
any instrument in writing in which two or more persons are severally bound, and it appears to the court
by-parel-orethertestimeny that ere-ermere—ofsaid-persens—se-boeund a person signed the same as
surety or bail for that person's codefendant, the court ir-enteringHudgmentthereen shall state which of
the defendants is principal debtor and which is surety or bail. Execution issued on sueh the judgment
must command the sheriff er-etherefficer to cause the meney—te—be—made—ef—t-he—pefseﬁ&l—prepeﬁy—ané
read property of the principal debtor—bd
the-sarme-te-eause to be sold and if the proceeds from that sale are |nsuff|C|ent to coIIect the s&me—te
be-made—of deficiency from the persenalanrd—real property of the surety or bail. alecasesthe The

property—beth—persenaland—+eak of the principal debtor within the jurisdiction of the court must be
exhausted before any of the property of the surety or bail may be taken in execution.

SECTION 16. AMENDMENT. Section 28-21-18 of the North Dakota Century Code is amended
and reenacted as follows:

28-21-18. Return of writ by mail. When execution is issued in any county and directed and
delivered to the sheriff eeererer of another county, the sheriff ercerererhavirg-the—exeeution after
having-diseharged discharging all the duties required by law shall mail the execution to the clerk who
issued the execution. On proof by the sheriff ereererer that the execution was mailed soon enough to
have reached the clerk prierte before the execution's expiration, the sheriff eeererer is not liable for
any penalty if the execution does not reach the office in due time.

SECTION 17. AMENDMENT. Section 28-23-11 of the North Dakota Century Code is amended
and reenacted as follows:

28-23-11. Purchaser's right - Sheriff's certificate.

1. Upen—a——sale—ofrealpropertyy—the The purchaser of real property under execution is
substituted for the judgment debtor and acquires all the right, title, interest, and claim of the
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debtor to the property. If the estate is a leasehold less than adeasehete-ef two years'
unexpired term, the sale is absolute. H—alethereases Otherwise, the real property is
subject to redemption asprewvideeHn under this title. The officer shall give to the purchaser
a certificate of sale containing &a:

a. A particular description of the real property sold; a

b. A statement of the price bid for each distinct lot or parcel; &

c. A statement of the whole price paid; the-period-of

d. If subject to redemption, a statement to that effect; and the

e. The name of each plaintiff and defendant named in the foreclosure action or served in

the foreclosure by the advertisement.

The officer shall execute the certificate and acknowledge or prove the certificate as
required for deeds of real property.
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President of the Senate Speaker of the House

Secretary of the Senate Chief Clerk of the House

This certifies that the within bill originated in the Senate of the Sixty-first Legislative Assembly of North
Dakota and is known on the records of that body as Senate Bill No. 2232.

Senate Vote: Yeas 43 Nays O Absent 4

House Vote: Yeas 92 Nays O Absent 2

Secretary of the Senate

Received by the Governor at M. on , 2009.

Approved at M. on , 20009.
Governor

Filed in this office this day of , 2009,

at o'clock M.

Secretary of State
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