0o N oo o B~ w NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

90076.0000 FIRST DRAFT
Prepared by the Legislative Council staff for the
Sixty-first Agriculture Committee
Legislative Assembly March 2008
of North Dakota

Introduced by

A BILL for an Act to create and enact a new section to chapter 4-10.1 of the North Dakota
Century Code, relating to the North Dakota potato council; to amend and reenact sections
4-10.1-03, 4-10.1-04, 4-10.1-05, 4-10.1-06, 4-10.1-07, 4-10.1-07, 4-10.1-08, 4-10.1-09,
4-10.1-12, 4-10.1-13, 4-10.1-15, and 4-10.1-16 of the North Dakota Century Code, relating to
the North Dakota potato council; to repeal sections 4-10.1-01, 4-10.1-02, 4-10.1-10, and
4-10.1-14 of the North Dakota Century Code, relating to the titling and purpose of legislation
promoting the potato industry, the appropriation of funds, the collection of assessments, and

public records; to provide a penalty, and to provide a continuing appropriation.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 4-10.1-03 of the North Dakota Century Code is
amended and reenacted as follows:
4-10.1-03. Definitions. Whenever As used in this chapter:
1. "Commissioner" means agriculture commissioner.
2. "Council" means the North Dakota potato council.
3. a. "Designated handler" means any a person who initially places potatoes;
whetherthatpersenisan-ewneragent-eretherpwise; into the channels of

trade and commerce; or a person who is ergaged-n-the-processing-of
processes potatoes into food for human consumption #-any-ferm—A. _The

term does not include a grower selling that grower's unharvested potatoes; or

delivering that grower's potatoes from the farm on which they are produced to
storage facilities, to a packing shed, or to a processing plant, within the state;
. . Lot s handier.

4. "Grower" means any person who plants, raises, and harvests Hish potatoes from

more than ten acres [4.05 hectares].

Page No. 1 90076.0000



© 00 N o o b

10
11
12
13

14
15
16
17
18
19
20
21
22
23

Sixty-first
Legislative Assembly

NOTE: In similar situations, the interim committees opted to remove the minimum
acreage requirement. If the requirement was initially added to avoid payments and
refunds involving very small amounts of money that can be addressed by other means.

NOTE: In similar situations, the interim committee opted to remove the definition of a
hundredweight because it was deemed to be self-evident.

6- "Participating grower" means a grower who has not gained exemption from the
payment of taxes on potato production under this chapter for a particular year, or a

grower who is not exempt from the payment of taxes on potato production under

the terms of this chapter.

NOTE: NDCC section 1-01-49 already defines a person as a human being, foreign or
domestic association, business trust, corporation, enterprise, estate, joint venture,
limited liability company, limited liability partnership, limited partnership, partnership,
trust, any legal or commercial entity, government, political subdivision, or government
agency or instrumentality. For this reason, it is not necessary to include the definition in
this chapter.

6. "Petatees Potato" means any anre-alvarieties variety of Irish potatoes harvested
within the this state of Nerth-Baketa.

NOTE: The word processor is not used elsewhere in this chapter.

SECTION 2. AMENDMENT. Section 4-10.1-04 of the North Dakota Century Code is

amended and reenacted as follows:

4-10.1-04. North Dakota potato council - Membership - Election - Term. Fhere-is

hereby-established-a

1. The North Dakota potato council—Fhe-eeuneiHscempesed-of-theagriculture

a. One participating grower elected from each of the five districts hereinrafter
established in section 4-10.1-05; and

b. The commissioner of agriculture or the commissioner's designee.
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2.

|w

B

|on

Every elected council member must be a United States citizen efthe-state and a
boena-fide resident of and participating grower in the district that the member
represents.

The term of each elected member is three years and begins on July first efthe

yearef following the member's election—exeeptthatiritialy-onemembermustbe

eemmissioner The terms must be staggered so that no more than two expire each

year.

If at any time during a member's term that member ceases to possess any of the
gualifications provided for in this chapter, that member's office is deemed vacant
and the council shall appoint another qualified partictpating grower for the
remainder of the term efthe-effice-vacated.

Fhe Each year, during the month of June the commissioner shall conduct at
eleetionsunderthis-seetion in each district, in such a manner as the commissioner
deems fair and reasonable. AH-sueh-elections+rustbe-conductedHn-themonth-of
Juhes

NOTE: Because the potato council is a governmental entity, charged with the collection
and expenditure of tax dollars, it would be preferable to describe the election process in
statute, so than anyone can determine what the process is and also to ensure that the
burden of determining what constitutes a fair and reasonable election is not delegated to
one individual - i.e., the commissioner.

6.

No elected member of the council is eligible to serve more than two consecutive

three-year terms.

SECTION 3. AMENDMENT. Section 4-10.1-05 of the North Dakota Century Code is

amended and reenacted as follows:

4-10.1-05. Potato districts - Establishment- H-beirgthetntentofthis-chapterto-givide

o-chstr ortaipinaasrearhegual betate-acreage-asBra ables The state

consists of the following five potato districts are-established:

1.
2.

Bistrict-one-consists-ef-the-counties-ef Pembina and Cavalier counties.

Bistricttwe-eonsistsefalHewnshipsin Walsh County in and west of range
fifty-four.
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3. District three consists of all those townships in Walsh County in and east of range
fifty-three.
4. Distrietfoureonsistsofthe-eeuntiesof Grand Forks, Nelson, and Benson counties.

Merton—SiowcTownerRelette Bottireat-anrd-Ramsey All remaining counties in

the state.

SECTION 4. AMENDMENT. Section 4-10.1-06 of the North Dakota Century Code is
amended and reenacted as follows:

4-10.1-06. Meetings - Quorum - Compensation and expenses of council. A

bustressi-earrng-out-the-duties-ofthe-eounet—AH The chairman shall call all meetings of the
COUI’]C" Y v\ e e1BYte hairman—-e e pectiaHneeting whieh-d > eyttt
ehairman-on-thepetitien-of and must call a special meeting of the council within seven days,
when petitioned to do so by three council members withir-sever-days-efreceiving-sacha

NOTE: NDCC Section 1-01-10 provides that a "majority of any board or commission"
constitutes a quorum. This language is applicable to the entire Code. Therefore, unless
the commissioner is a nonvoting member, and that does not appear to be the case,
there is no need to include this verbiage.

NOTE: 2. The language governing the compensation of council members was placed
in a separate section.

SECTION 5. A new section to chapter 4-10.1 of the North Dakota Century Code is
created and enacted as follows:

Council members - Compensation. Each member of the council is entitled to receive

compensation, in the amount established by the council, but not exceeding seventy-five dollars

per day plus reimbursement for expenses, as provided by law for state officers, if the member is
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attending meetings or performing duties directed by the council. The compensation provided

for this section may not be paid to any member of the council who receives a salary or other

compensation as an employee or official of this state.

NOTE: Source NDCC Section 4-10.1-06
SECTION 6. AMENDMENT. Section 4-10.1-07 of the North Dakota Century Code is

amended and reenacted as follows:

4-10.1-07. EBExpenditare-offunds Expenditures. Every The council shall approve
each expenditure efHunds made pursuant to this chapter mustbe-approved-by-the-counet;
submitted-open and shall submit an itemized voucher to the effice-etthe-budgetforapprovak

ahd-paid-by-warraht-cheel-issued-by-the office of management and budget for payment.
SECTION 7. AMENDMENT. Section 4-10.1-08 of the North Dakota Century Code is

amended and reenacted as follows:

4-10.1-08. Potato council pewers—and-duties - Powers. irthe-administration-of-this

ehapter—the The council hasthefellewingpewersand-duties may:
1. Fe-contractand-cooperate Contract with any person—firm—corperationimited

ageney for any purpose related to this chapter, including research, education,

publicity, promotion, and transportation ferthe-purpeses-otthis-chapter.

NOTE: In reviewing other commodity chapters, the committee opted to allow
contracting for any reason related to the chapter, but elected to specifically mention
some of the familiar purposes.

2.  Fe-expendthefunds Expend monies collected pursuant to the-previsions-ef this
chapter and-approepriated for its administration.

3.  Fo-oppeirt-empley Employ, bond, dischargeftheompensationtforand-preserbe
the-duties-ef-such-administrative-clereal—+technicaland-ether and compensate

necessary personnel as--may-deem-recessary.
4. Foaceept Accept qifts, grants, and donations of f#rels moneys, property, and

servicesr-or-etherassistance-frompubhc-orprivate-seurcestorthe-purpose-of
furthering-the-ebjectives-efthe-eeunell to carry out this chapter.

e+rstit Sue and be sued.
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1 6. Do all things necessary and proper to enforce the-cellectioh-erensure-paymentof
2 the-taxes-autherzed-by-theprovisiens-ef and administer this chapter-ardte-suae
3 and-be-suedn-the-name-ofthe-counel.

NOTE: A grant of power is the authority to act. A duty is a mandate to act. This
section appears to reference only powers of the council.

4 SECTION 8. A new section to chapter 4-10.1 of the North Dakota Century Code is

5 created and enacted as follows:

6 Designated handler - Certification.

7 1. Before a designated handler may sell, process, or ship potatoes, the designated

8 handler Shall obtain certification from the council. The certification is available

9 upon submission to the council of an application containing the name under which

10 the handler is transacting business within the state, the designated handlers place

11 of business, and the location of loading and shipping places of the designated

12 handler's agents.

13 2. a. Ifthe designated handler is a corporation, the application must include the

14 corporate name and the names and addresses of its principle officers and

15 agents within the state.

16 b. If the designated handler is a partnership, the application must include names

17 and addresses of the persons constituting the partnership.

18 c. If the designated handler is a limited liability company, the application must

19 include the names and addresses of its principal managers and agents within

20 the state.

21 3. The designated handler shall notify the council whenever there is a change of

22 information required by this section.
NOTE: SOURCE - NDCC Section 4-10.1-09. Because the certification of designated
handlers is not generic to the imposition of the assessment, the two topics were placed
in separate sections. Under current law, once a designated handler files the required
application, the handler is under no obligation to do anything else, even if there is a
material change in the information. Therefore, in the rewrite, subsection 3 directs a
designated handler to notify the council whenever there is a change in the information
required for the certification.

23 SECTION 9. AMENDMENT. Section 4-10.1-09 of the North Dakota Century Code is

24 amended and reenacted as follows:

25 4-10.1-09. Faxtevied Assessment - Continuing appropriation.
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1. a. Exceptas otherwise provided, an An assessment at the rate of two cents per

hundredweight [45.36 kilograms] mustbelevied-and is imposed upon all

potatoes grown in the state or sold to a designated handler.

b.The council—r-s-diseretionr; may increase the assessment by not more than
one-half cent per hundredweight [45.36 kilograms] per year until a maximum
assessment of four cents per hundredweight [45.36 kilograms] is reached.

This assessment must is not be imposed dgper on any potatoes retained by

|©

growers te-be-used for seed purpeses or for consumption by the grower. Fhis

NOTE: Because this section already articulates that the assessment is imposed upon
all potatoes grown in the state, it is not necessary to provide that the assessment is due
upon any identifiable lot or quantity.

NOTE: Because the certification of designated handlers is not generic to the imposition
of the assessment, the two topics were placed in separate sections. Under current law,
once a designated handler files the required application, the handler is under no
obligation to do anything else, even if there is a material changes in the information.
Therefore, in the rewrite, language was added directing a designated handler to notify
the council whenever there is a change in the information required for the certification.

2. Ewery Each designated handler efpetatees shall collect the assessment impesed
whderthis-section-by-chargingand-eollecting from the seller theassessmentper
hundredweight{45-36-kilegrams} by deducting the assessment from the purehase
total price of all the potatoes subjeetto-the-assessmentand purchased by the

designated handler.
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3.

Every Each designated handler shall keep as a part-eHits permanent recerdsa

record, documentation of all purchases, sales, and shipments of raw potatoes;

whieh The records may be examined by the commissioner, or the commissioner's

designee, ataltreasenabletimes upon request.

NOTE: Is it necessary to keep these records forever? Since the council has authority
to enforce this chapter, it would seem that the council should have the ability to examine
the records.

4.

|on

|©

Every At the time and in the manner prescribed by the council, each designated

handler shall file a report te-the-eeunet stating the quantity of potatoes that the
designated handler received, sold, or shipped by it. Frerepertmustbermadeat

At the time and in the manner prescribed by the council, each designated handler

shall forward to the council all assessments collected by the handler.

The council shall forward all moneys levied-and-collected received under this
chapter mustbe-patdto-the-couneifor-depositin (0 the state treasury-te-the-eredi
ofa-specialrevelvingfund-desighated-as treasurer for deposit in the spud fund. All

money in the spud fund is appropriated on a continuing basis to the council for

carrying out the purposes of this chapter. Regularauditsefthe-couneil'saceeunts

NOTE: Because the requirements for regular audits are already addressed in NDCC
Chapter 54-10, it is not necessary to reiterate them in this chapter.

SECTION 10. AMENDMENT. Section 4-10.1-12 of the North Dakota Century Code is

amended and reenacted as follows:

4-10.1-12. Nonparticipating growers - Refunds. Grewers-may-beeoeme
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2.

To receive a refund of any assessments paid in accordance with this chapter, a

grower shall:

a.

=

Between January 1 and 15th, submit a letter to the council indicating that the

grower intends to request a refund of assessments paid on potatoes grown

during that calendar year; and

Between June 1 and June 15th of the calendar year following the date of the

letter required by subsection 1, the grower shall submit a letter to the council

requesting the refund of assessments paid by the grower on potatoes during

the previous calendar vyear.

Upon verification that the requirements of this section have been met, the council

shall provide the requested refund to the grower.

SECTION 11. AMENDMENT. Section 4-10.1-13 of the North Dakota Century Code is

amended and reenacted as follows:

4-10.1-13. Referendum by growers.

1.

a.

=

Whenever When petitioned to do so by fifteen percent of the participating

growers
strict hoel H o ofd it ; ,

petitionthe-eeunel, the council shall conduct a referendum among the
participating growers of the state to determine whetherthey-wishthe

year-and the amount by which the assessment imposed by this chapter

should be raised or lowered.

To be considered a valid petition, no more than fifty percent of the

participation growers who signed the petition may reside in one district.
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1 2. The council shall prepare the ballots mustbe-prepared-by-the-couneiand-mailed
2 and mail the ballots to each participating grower at least thirty days prierte before
3 the last date for filing ballots. r-additien—each

4 2. Each ballot must be-aceempanied-by-a-hetice-te-each-participating-grower include
5 a statement indicating:

6 1. Otthe

7 a. The date efthe-filing-ef on which the petition by-the-growersforthe

8 referendum was filed and the number of signatures eentained-thereen on the
9 petition;.

10 2 Otthe

11 b. The date andplacewhere time, and location at which the council will open
12 and tabulate the ballotswhich-datemust-be-retlessthan-five-daysafterthe
13 last-date-for-filing-the-ballets:;

14 3. Ofthelastdate-upen-which-balletsmustbefiled

15 c. The last date by which the ballots must be postmarked or filed with the

16 council-erpestmarked-i-deliveredto-the-counet-bynail; and

17 4. d. That any participating grower may attere-the-meeting-ofthe-couneil be

18 present at the time the ballots are opened and the-vetes tabulated.

19 4. The date selected by the council for the opening and tabulation of ballots must be
20 at least five days after the date by which ballots must be postmarked or filed with
21 the council.

22 5. If a the majority majority of the participating growers voting upon the question are
23 in favor of the proposed change, the council shall eertify-the+resuit-te-the

24 6 submit a bill to
25

26

27

28 proposals-containedHranyreferenrdum to amend this chapter.

29 SECTION 12. AMENDMENT. Section 4-10.1-15 of the North Dakota Century Code is

30 amended and reenacted as follows:
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4-10.1-15. Misdemeanor to violate provisions of this chapter. Any person who
willfully violates the-previsiens-ef this chapter is guilty of a class B misdemeanor.

SECTION 13. AMENDMENT. Section 4-10.1-16 of the North Dakota Century Code is
amended and reenacted as follows:

4-10.1-16. Penalty for nonpayment of assessment. Any desigrated-handierwhe
fallste-pay-any assessment levied by this chapter er and unpaid by the date that the same
assessment becomes due is delinquent and the council may levy a penalty enthe-delirguent
payments-ef equal to ten percent of the assessment amount due, plus interest at the rate of six

percent per annum from the due dater-which-penaly-aneHnterestrustbe-collected-n-the

SECTION 14. AMENDMENT. Section 4-10.1-17 of the North Dakota Century Code is
amended and reenacted as follows:

4-10.1-17. Records of council - Inspection. All of the records of the council, including
acreage reports, tax returns, claims of exemption, and any other data, records, or information
retained by the council are public information and must be available for the inspection of any
person for any lawful purpose; provided, however, that the council is empowered to make rules
and regulations concerning the inspection of such information or data, and the time or place of

such inspection or the manner in which the information shall be made available.

NOTE: NDCC Chapter 44-04 addresses public records. Its provisions are applicable to
the potato council and therefore do not need to be reiterated in this chapter. The
second part of this section, however, empowers the council to make rules concerning
the inspection of the "information or data..." it is not clear what is contemplated by this
authorization and how it would affect or be affected by NDCC Chapter 44-04.

SECTION 15. REPEAL. Sections 4-10.1-01, 4-10.1-02, 4-10.1-10, and 4-10.1-14 of

the North Dakota Century Code are repealed.

NOTE:

NDCC Section 4-10.1-01 entitles the chapter the "Potato Industry Promotion Act of
North Dakota".

NDCC Section 4-10.1-02 sets forth legislative policy. In addition, however, it also
precludes the council from engaging in competitive business enterprises.

NDCC Section 4-10.1-10 provides that NDCC Section 54-27-10 does not apply to
appropriations from the spud fund. NDCC Section 54-27-10 would not apply under any
circumstances because spud fund is a revolving fund.

NDCC Section 4-10.1-14 is duplicate of language already in section 4-10.1-08.

Page No. 11 90076.0000



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11

