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Explanation or reason for introduction of bill/resolution: Surplus lines insurance.

Minutes;

Chairman Keiser: Opens the hearing on HB 1123.

Carole Kessel~Chief Examiner-Director of the Examinations & Company Licensing
Division of North Dakota Insurance Department: (see attached testimony)-(Refers to
chart-attached).

Representative N Johnson: In the state agreement with other states, do we have to do
them individually or do we just have one agreement that would be universally acceptable?

Carole Kessel: We hope all states will agree and that all states agree. The language is
broad enough.

Chairman Keiser: What is a stamping office?

Carole Kessel: Like Texas, have established by statue, stamping offices that serve to
stamp approval on surplus lines transactions and to collect taxes.

Representative Amerman: This is the first step to this process; will there be other steps
you will be looking at?

Carole Kessel: The following steps would be to make a decision on what type multi-state
agreement to enter into. Right now there are 2 choices floating out there, one is called slim
pact (surplus line insurance multistate compact), and it's called slim pact light because
there was apparently there was a previous version that has been reduced. The other
version is a National Association of Insurance Commissioners multi-state agreement, which
would create a clearing house for state and producers to report to and remit tax and
allocated back to the states in which the risks were located. Slim pact also would create a
clearing house but the provisions are considerably broader. We have done an analysis if
the committee is interested in looking at that. The bill will simply provide the commissioner
the flexibility to make a choice of which way to go, SLIM pact or the NAIC's version.
NAIC's version has not been not adopted by the entire body of commissioners. It's too
early to be adopting a version. The problem with acting too soon, is that would be in our
benefit to adopt the version that the majority of states adopt.
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Representative Ruby: Would each state be able to set their own level of taxing or does
that have to be uniform across the board?

Carole Kessel: Each state will set their own tax rate. The problem that leads to part of the
problem with NRRA is that some states have a complex tax structure that applies a
different tax rate to different line of business. Under both SLIM pact and NAIC multi-state
agreement, the states would have to agree to set one tax rate for that state. North Dakota
has no problem because our tax rate is 1 %% across the board. We don't have an issue.

Representative Frantsvog: On page 5 of your testimony, you state that for the year 2009
a total taxable surplus lines premiums and fees reported was 53.8 million, on which
942,000 taxes was paid. The next sentence it states “bases on our identification of policy
holders and out of state addresses, 2009 tax collections the 145 thousand, is the 145
thousand a part of the 942 thousand?

Carole Kessel: That correct, it's the part that North Dakota will lose under the federal law.
It is that portion of premium tax on North Dakota risks under a multi state policy where
North Dakota is not the home state. We lose that.

Representative Frantsvog: The last sentence in the same paragraph, we are not able to
quantify the additional taxes that North Dakota will collect as a home state, but in your fiscal
note is shows revenues of 295 thousand dollars, is that a 2 separate thing?

Carole Kessel: The 190 thousand dollars is the 145 thousand dollar estimate per fiscal
year. The 290 thousand is the 2 fiscal years.

Representative Frantsvog: OK.

Representative Amerman: Looking at dates, do we need an emergency clause of July
this year?

Carole Kessel: We don't believe so. The tax to be reported and paid will be submitted in
April 1, 2012, so | do think that there is a little leeway in which way to go and to enter into
an agreement or compact.

Representative Boe: The 142 thousand dollars that we would be losing out on, who
benefits to that, is it just not collected or is there some other entity that collects the taxes.

Carole Kessel: The home state of the insured would benefit, if they have a provision that
requires payment of premium tax on.100% of risks, whether or not they were in the state of
Texas or in the state of North Dakota:

Chairman Keiser: Do you know what CSG, NCSL, NCOIL, of those 3 entities, what are
the 2 options have they endorses?

Carole Kessel: All three of the entities have endorsed SLIM Pact Light.
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Chairman Keiser: The industry has been outspoken on this and they have said that they
will oppose, completely the NAIC approach, is that true or not?

Carole Kessel: | do believe that is the case.

Chairman Keiser: Do you know how many states have entered the SLIM Pact iegislation
to date?

Carole Kessel: | do not. States are still doing a lot of analysis and decision making.

Vice Chairman Kasper: What are the main differences between the SLIM Pact and the
NACI multi-state compact?

Carole Kessel: | have another handout to show you that (see attached chart).

Vice Chairman Kasper: Does it give the commissioner the power to join any pact they
want to join?

Carole Kessel: That's right.

Chairman Keiser: Anyone else here to testify in support of HB 1123, in opposition,
neutral? Closes the hearing on HB 1123
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Explanation or reason for introduction of bill/resolution:
Surplus lines insurance.

Minutes:

Chairman Keiser: We will open on HB 1123. A condition was created where wither 10
states enter into a compact, and this is not a binding compact, or states whose premium tax
represented 40% or more of the premium tax on surplus lines. If agreements could be
made between those various states then the federal government would not step in and the
deadline is in late July of this coming summer. As you will recall the commissioner took a
pretty good approach to this and said that the bill gives him the option of either entering into
a compact or a state by state agreement NCOIL, CSG, and NCSL have all endorsed the
state driven approach of a compact. | handed out the compact language and I'll leave it up
to the committee to decide is we want to pass the bill as it is and give the commissioner the
authority. | will tell you that yesterday following session, | was on a national conference call
with the surplus line industry people and they are totally opposed and are working as hard
as they can to get the language out of every state legislation like the language, which the
commissioner has put, in our bill. They do not leaving the regulators with the authority to
choose. They said they were slim in representation up here in North Dakota. | did have the
amendment drafted and this bill does have a fiscal note on it. What | would like to suggest
to you is that you take it, come and review it.

Vice Chairman Kasper: Would you mind giving us an overview of the amendment?

Chairman Keiser: What it basically does is provide the architecture for two states. They
appoint members to represent those states and when you get to 10 states then they
actually can elect a management group representing those states that would in effect meet
and create a financial house. And it really will be FDNAIC in all honesty because they are
the only entity that has the capacity to have a clearing house although you could go out and
contract for a clearing house. What then happens is every insurance carrier that provides
surplus line insurance would pay their premium tax on a rate established by the compact; it
would go into the clearinghouse and then be distributed to the home state where the
company is domicile as well as to the participating states. | believe we get about 238,000
dollars a year in premium tax or it could be a biennium. For us it big, but it is not the
biggest part of our premium tax. For big states it is huge. If some pact is not adopted then |
can tell you that the NAIC’s approach of on a state by state basis is not going to word and
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then you are going to have the temporary net result that the home states will have 100%
control of the premium tax and we will lose the 239,000. Texas, New York, California, or
Oklahoma or wherever the company is domicile, they will simply say we will keep all the
premium tax. Failure to meet either one of those standards will trigger the federal
government establishing some kind of program to collect and distribute money. Maybe that
is the right solution. | just don't believe the federal government should be involved in
anything we do but that is my bias. The NAIC could not come to agreement. The
regulators of the NAIC got into a huge battle between the big states and the little states.
The big states don't want to play and the little states don’t want to play so their solution was
to go on a state by state basis so North Dakota could form a contractua! agreement with
any one, two or three states. It could have 10 contractual agreements with various states
and then take their proportion of tax with that state. The problem with that approach is that
no state that has the domicile company is going to sign on to that easily. They are looking
for a strategy to get all the states to participate and play nicely with each other. One thing |
have double checked on is that we are not giving away our sovereignty in this compact. We
are just simply agreeing to have the funds deposited and redistributed but that is by our
vote. You have to read through it and | think it is best to have the commissioner to come
down and explain it. He will explain why he wants the authority and that is because they
don’t want the pact to go forward so they can do whatever they want to do. Other than that
we are in pretty good shape. The insurance commissioner also has an amendment to HB
1123. Unless somebody else wants to bring something up we will close on HB 1123.
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Explanation or reason for introduction of bill/resolution: Surplus lines insurance.

Minutes:

Chairman Keiser: The Dodd-Frank Act was passed by the previous congress and was as
important a piece of legislation for the financial industry as PPACA was for the health care
industry. To say there were sweeping changes might be an understatement if you talk to
the financial industry people. It is very close and important to them. One of the issues is
that surplus lines issue that has been debated now for about 2 to 3 years. The surplus lines
companies have went to the NAIC, NCOIL, NCSL, CSG, ALEC and everybody else and
said we have a major problem out here in the surplus lines business. Surplus lines are that
unique category of insurance when it is not covered by anything else you go to the surplus
lines. It is kind of exotic coverage. Of course there are the states in which companies are
domicile and have their operations and then there are states in which they provide
coverage. So then what happens to premium tax? How is it distributed to the domicile state
and to the states in which the coverage is being provided? The Dodd-Frank Act, and |
believe this is correct, has a provision in there, out of frustration, which says in effect that
the states have got to resolve the management of surplus lines by July 21, 2011. If the
states fail to do it then the feds would in effect take it over. The reality is | don’t know why
they would want to take it over but that is in theory what the insurance department has
been working towards. They brought to us HB 1123 in response to the Dodd-Frank Act.
There is a section in here where NCOIL, CSG, and NCSL have met with the industry and
produced what is called SLIMPACT-Lite. It is a approach to this problem which involves the
states forming a compact. The original legislation said either 10 or more states form a
compact or states with 40% of the premium form an agreement of the feds will step in. So
the insurance commissioner came to us and we had testimony on the bill that said we don't
know what to do. The insurance department at this point doesn’t know the right solution so
they asked up in this legislation to give the commissioner the authority to make a
determination over this next period of time on what would be best for the state of North
Dakota. The NAIC has developed an approach called NEMA or there can be some other
approach. | did talk with the insurance commissioner and we discussed the situation and it
is a difficult one. The big states, or the states that typically have the domicile companies
located in their states, are sitting back and are non-communicative. They are sitting back
and waiting to see what develops. The general consensus of the big states is that they are
going to go at it on their own. If you think about it why wouldn't they. The worse that can
happen is the federal government will come back and say they will now redistribute those
funds. The commissioner said at this time we could pass the bill with this provision in
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there and then in the next month or two we might find out a lot more and can make a final
decision on what to do on the senate side and then come back in and either put in
SLIMPACT-Lite, NEMA, or nothing and leave it as is. As | pointed out to the commissioner,
if we don'’t get 10 states to sign on to SLIMPACT then it is dead because the NAIC does
not like SLIMPACT at all.

Carole Kessel~Chief Examiner, North Dakota Insurance Department: We've submitted
amendments that we have worked out with PCI. PC! wanted to clarify certain areas and
you will see that most of the language is an insertion of the phrase “where the insured’s
home state is this state.” That is to clarify that certain provisions are going to be subject to
the federal law in that tax imposition. Collections are going to be subject to where North
Dakota is the home state of the insured. That is what it primarily does. We do take out one
complete sentence that we found was redundant especially with this clarifying provision.
(see attachment).

Vice Chairman Kasper: On page 7, item 3, is this the section that gives the insurance
commissioner the authority to participate and set the rules and the guidelines? Is there any
other section that pertains to that?

Carole Kessel: It is actually the very last section of the bill. Section 12, page 7, also has a
provision that is following some model law language there.

Thomas D Keisch~ Representing National Association of Professional Surplus
Lines: (see attached testimony).

Chairman Keiser: On the second page is that a proposed amendment?

Thomas D Kelsch: Mr. Stephan wanted to have that before the committee. It would be an
additiona! proposed amendment although | think it is too late at this time to be considering
additional amendments. | apologize that it was on there.

Chairman Keiser: Questions? Anyone else with just information to provide to the
committee?

Scott Anderson~Surplus Lines Broker: | was asked by the AAMGA which is the
American Association of Manage and General Agents to sit in and listen. We do support
the SLIMPACT version. 1 have not seen the amendments. | think part of the goal at least on
the SLIMPACT area is to ensure that states like North Dakota get their share of surplus
lines taxes as they are distributed. The home state ruling is part of the confusion within that
whole model act and | think that having a separate organization outside of NAIC managing,
and that is part of what it brings, the compact in several states has the discretion or the
responsibility to distribute those taxes fairly based on the home state of insured.

Chairman Keiser: Carole do you have anything to add or any new developments that the
committee should be aware of?

Carole Kessel: I'm not aware that there has been any movement. The NAIC committees
are still working on SLIMPACT provisions and putting together procedural issues and
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guidance for the clearing house. To my knowledge | haven't heard of one state that
supports SLIMPACT. That may be incorrect but that is my understanding at this point.

Representative N Johnson: When you were discussing about New York and possibly
Texas, if there are 10 states that participate in SLIMPACT, would that have any impact on
New York? Could they just say to heck with it and if we have any surplus lines insurance
that is going through a company in New York that they would just ignore it? Would New
York be compelled to share those or would they sit back and say to bad so sad?

Chairman Keiser: That is a 64,000 doilar question. What we know is that if we don't take
action by July of this coming summer, according to the Dodd-Frank Act, the federal
. government will take it over. That will take the state of North Dakota out of the surplus lines
collection and administration. The 2 options are to pass some kind of compact in 10 or
more states that does not require New York to participate but you have to believe that the
federal government would then come back in and say you have met our first stage, now
you have to come back somehow. There is not commitment on the part of the feds to do
that or anyone else. Another thing you could do is get states with 40% of the premium to
concur to an agreement. That is never going to happen because they have a year or two
where they can have 100% of the premium tax and then let the feds take over. This is a
tough one.

Representative N Johnson: On the amendment 01001 which in essence would be the
SLIMPACT, on page 18 it has a listing of the states and the share of total premiums. What
you are saying is that it would have to be a total of 40% of those numbers?

Chairman Keiser: 40% of those numbers or 10 states. Either one would work. But it is
290,000 dollars. That is what is at risk.

Vice Chairman Kasper: The SLIMPACT amendments which establish the commission
provide rules of getting in and out the compact. | think the key that | like is on page 5, item
2 at the bottom. it says the commission may adopt mandatory rules that establish exclusive
home state authority regarding non-admitted insurance. So we maintain the right to
potentially establish and have our rules the way we wish. This SLIMPACT to me keeps the
states involved the way we ought to be and makes all the sense in the world compared to
the bill before us. Without regard to the insurance department's amendments | would move
that we amend HB 1123 and substitute in its place amendment 11.8107.01001.

Representative N Johnson: Second.
Chairman Keiser: Further discussion?
Representative N Johnson: | think since we are in limbo no knowing what is going to
wash out in the next month, that would bring this one over and it would keep both in the

playing field.

Chairman Keiser: | do want to point out that SLIMPACT-Lite could technically be in play if
we don't adopt this amendment because that language gives the commissioner to join a
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multi-state compact or do whatever. This is the intent of the mover and seconder to say the
legislature wants to play a role in this.

Representative Ruby: If | understand this, it is making some changes in the body of the
bill but then it is just replacing page 12 with this language.

Chairman Keiser: We will have to ask the Insurance Department but we are just taking the
one amendment. It is not a hog house amendment. Further discussion? We will take the
roll on the amendment.

Roll call vote: 14 yeas, 0 nays, 0 absent. Motion carries.

Representative N Johnson: I've went through the amendments and all the amendments
that the commissioner's office brought forth would impact the part of the bill that is still
intact. | would move the amendments submitted by the insurance department.
Representative Vigesaa: Second.

Chairman Keiser: Further discussion? Seeing none we will take a voice vote.

Voice vote: Motion carries.

Chairman Keiser: Both amendmenté are on the bill and we have HB 1123 before us. What
are the wishes of the committee?

Vice Chairman Kasper: | move a do pass as amended.
Representative Ruby: Second.

Chairman Keiser: Further discussion? We will take the roll on a do pass as amended on
HB 1123. We will close on MB 1123.

14 YEAS 0 NAYS 0 ABSENT DO PASS as Amended
CARRIER: Representative Kasper



o FISCAL NOTE
Requested by Legislative Council
© o 03/30/2011

REVISION
Amendment to: HB 1123

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared 1o
funding levels and appropriations anticipated under current law.

2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium
General Fund| Other Funds [General Fund| Other Funds |General Fund| Other Funds

Revenues
Expenditures
Appropriations

1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.

2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium

School Schoo! School
Counties Cities Districts Counties Cities Districts Counties Cities Districts

2A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the
provisions having fiscal impact (limited to 300 characters).

This bill revises ND law relating to surplus lines insurance to conform to federal law and allows ND to collect all
premium tax on surplus lines multistate polices where ND is the insured’s home state and to share premium tax with
other states in SLIMPACT.
B. Fiscal impact sections: /dentify and provide a brief description of the sections of the measure which have
fiscal impact. Include any assumptions and comments relevant io the analysis.

Section 5 creates a new section that continues to impose North Dakota's premium tax on surplus lines insurance and
to require the producer to collect and remit the tax. The new language provides that, on multistate policies where
North Dakota is the insured’s home state, the Insurance Commissioner will collect the tax on the risks located both in
and out of this state at the applicable rates.

Section 12 enters the State of North Dakota into SLIMPACT. If nine other states also join SLIMPACT, we will share
multistate premium tax with those states based on where the risk is located. All fifty states and the District of
Columbia would need to join SLIMPACT for North Dakota to remain revenue neutral. If less than 10 states join
SLIMPACT, or the SLIMPACT states do not collect taxes on North Dakota risks, there could be an estimated revenue
ioss of $290,000.

The amendment to this bill increases the risk that North Dakota will not collect as much premium tax as is currently
collected.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and
fund affected and any amounts included in the executive budget.

Current Jaw imposes premium tax on risks located in North Dakota. Federal law, effective July 21, will not allow us to
collect tax on policies where North Dakota is not the home state of the insured. This bill wili allow us to collect
. premium tax on risks located outside North Dakota if North Dakota is the insured's home state. The bill adopts
“' SLIMPACT so that North Dakota will trade tax collected on risks located in a SLIMPACT state in exchange for taxes
collected by the other SLIMPACT states for risks located in North Dakota.



0 The amendment to this bill increases the risk that North Dakota will not collect as much premium tax as is currently
collected.

Premium tax collections are deposited into the general fund.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, fine
item, and fund affected and the number of FTE positions affected.

This bill will not affect expenditures.
The amendment to this bill does not affect expenditures.
C. Appropriations: Exp/ain the appropriation amounts. Provide detail, when appropriate, for each agency
and fund affected. Explain the relationship between the amounts shown for expenditures and

appropriations. Indicate whether the appropriation is also inciuded in the executive budget or relates fo a
continuing appropriation.

This bill will not affect approprations.

The amendment to this bill does not affect appropriations.

Name: Larry Martin Agency: Insurance Department

Phone Number: 701-328-2930 Date Prepared: 03/31/2011




FISCAL NOTE
Requested by Legislative Council
12/23/2010

Bill/Resolution No.: HB 1123

1A. State fiscal effect: /dentify the state fiscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated under current law.

2009-2011 Biennium 2011-2013 Biennium 2(013-2015 Biennium
General Fund| Other Funds |General Fund| Other Funds |General Fund| Other Funds

Revenues $290,000 $290,000

Expenditures

Appropriations
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropriate political subdivision.

2009-2011 Biennium 2011-2013 Biennium 2013-2015 Biennium
School School School
Counties Cities Districts Counties Cities Districts Counties Cities Districts

2A. Bill and fiscal impact summary: Provide a brief sumrmary of the measure, including description of the
provisions having fiscal impact (imited to 300 characters).

This bill revises North Dakota law relating to surplus iines insurance to conform to the requirements of the United
States Nonadmitted and Reinsurance Reform Act of 2010 (NRRA) and would allow the state to collect premium taxes
on multistate policies where North Dakota is the insured's home state.

B. Fiscal impact sections: /dentify and provide a brief description of the sections of the measure which have
fiscal impact. Include any assumptions and comments refevant to the analysis.

Section 5 creates a new section that continues to impose North Dakota's premium tax on surplus lines insurance and
to require the producer to collect and remit the tax. The new language provides that, on multistate policies where
North Dakota is the insured's home state, the Insurance Commissioner will collect the tax on the risks located in and
out of this state at the applicable rates and gives the Insurance Commissioner the authority to enter into tax sharing
agreements with other states.

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detadl, when appropriate, for each revenue type and

fund affected and any amounts included in the executive budget.

Due to federal preemption, North Dakota is no longer allowed to collect premium tax on non-resident policies with
risks located in North Dakota, Based on 2009 data, this revenue loss is estimated at $290,000. Federal iaw and this
bill allows North Dakota to start collecting additional tax on multistate resident policies which is now being paid to
other states. No data is available to estimate any additional revenue.
Premium tax collections are deposited into the general fund.

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line
ftem, and fund affected and the number of FTE positions affected.

This bill will not affect expenditures.

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency



appropriations. Indicate whether the appropriation is also included in the executive budget or relates 1o a

0 and fund affected. Explain the refationship between the amounts shown for expenditures and
continuing appropriation.

This bill will not affect approprations.

Name: Larry Martin lAgency: insurance Department

Phone Number: 328-2930 Date Prepared: 01/07/2011
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1123

Page 1, line 3, after "insurance" insert "and enactment of the surplus lines insurance multistate
compliance compact"

Page 1, line 3, remove the first "and"
Page 1, line 5, after "insurance” insert "; and to declare an emergency”
Page 7, remove line 10

Page 7, line 11, replace "with other states" with:

"3,  Under section 26.1:44-11, the state has entered the surplus lines
insurance multistate compliance compact”

Page 12, replace lines 3 through 11 with:

*26.1-44-11. Enactment of surplus lines insurance multistate compliance
compact.

The surplus lines insurance multistate compliance compact is enacted into law
and entered by this state with all other states legally joining therein in the form
substantially as follows:

Article |. - Purpose

The purposes of this compact are;

1. To implement the express provisions of the Nonadmitted and Reinsurance
Reform Act.

2. TJo protect the premium tax revenues of the compacting states through
facilitating the payment and coliection of premium tax on honadmitted
insurance: and to protect the interests of the compacting states by
supporting the continued availability of such insurance to consumers; and
o provide for allocation of premium tax for nonadmitted insurance of
multistate risks among the states in accordance with uniform allocation
formulas to be developed. adopted, and implemented by the commission.

o

To streamline and improve the sfficiency of the surplus lines market by
eliminating duplicative and inconsistent tax and regulatory requirements
among the states; and promote and protect the interest of surpius lines
licenseas who assist such insureds and surplus lines insurers, thereby
ensuring the continued availability of surplus lines insurance o consumers,

[~

To streamiine requiatory compliance with respect o nonadmitted insurance
placements by providing for exclusive single-state requlatory compliance
for nonadmitted insurance of multistate risks, in accordance with rules to
be adopted by the commission, thereby providing certainty regarding such
compliance to all persons who have an interest in such transactions,

Page No. 1 11.8107.010C1
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must be entitled to one vote each. The executive committee must have the
power to act on behalf of the commission, with the exception of
rulemaking, during periods when the commission is not in session. The
executive committee shall oversee the day-to-day activities of the
administration of the compact, including the activities of the operations
committee created under this article and compliance and enforcement of
the provisions of-the compact, its bylaws, and rules, and such other duties

as provided herein and as deemed necessary;

Establish an operations committee of not less than seven and not more
than fifteen representatives to provide analysis, advice, determinations.
and recommendations regarding technoloqy, software, and systems
-integration to be acquired by the commission and to provide anaiysis,
advice, determinations, and recommendations regarding the establishment
of mandatory rules to be adopted by the commission;

Enter contracts with contracting states so that contracting states can utilize
the services of and fully paricipate in the clearinghouse subject to the

terms and conditions set forth in-such contracts;

Adopt and use a cqroorate seal; and

Perform such other functions as may be necessary or appropriate to

. _achieve the:purposes: of this. compact. consistent.with the state requlation

of the business of insurance:

Article Vi, - Organization of the Commission

a. Each compacting state must have and is fimited to one member. Each
state shall determine the qualifications and the method by which it
selects a member and set forth the selection process in the enabling

. provision:of-the legislation that enacts this.compact. In the absence of
such a provision, the member must be appointed by the governor of
such compacting state. Any member may be removed or suspended
from office as provided by the law of the state from which that member
must be-appointed. Any vacancy-occurring-in the commission must be
filled in accordance with the laws of the compacting state wherein the
vacancy .exists.

b. Each member.is.entitled to one vote and must have an opporiunity to
participate in the governance of the commission in accordance with
the bylaws.

c¢. The commission, by a majority vote of the members, shall prescribe

bylaws to govern its conduct as may be necessary or appropriate to
carry out the purposes and exercise the powers of the compact,

including;

Establishing the fiscal year of the commission;

1)
{(2) Providing reasonable procedures for holding meetings of the

commission, the executive commitiee, and the operations
committee;

(3) Provi‘din‘c'a reasonable standards and procedures for the
establishment and meetings of committees, and governing any

Page No. 10 11.8107.01001
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general or specific delegation of any authority or function of the
commission:

(4) Providing reasonable procedures for calling and conducting
meetinags of the commission which consist of a majority of
commission members, ensuring reascnable advance notice of
each such meeting and providing for the right of citizens to
attend each such meeting with enumerated exceptions designed
to protect the public's interest, the privacy of individuals, and
insurers' and surplus lines licensees' proprietary information,
including trade secrets. The commission may meet in camera
only after a majority of the entire membership votes fo close a
meeting in toto or in part. As soon _as practicable, the
commission shall make public a copy of the vote to close the
meeting revealing the vote of each member with no proxy votes
allowed, and votes taken during such meeting;

(5) Establishing the titles, duties, and authority and reasonable
procedures for the election of the officers of the commission:

(6) Providing reasonable standards and procedures for the
establishment of the personnel policies and programs of the
commission. Notwithstanding any civil service or other similar
laws of any compacting state, the bylaws must exclusively
govern the personnel policies and programs of the commission;

(7) Promulgating a code of ethics to address permissible and
prohibited activities of commission members and employees:
and

(8) Providing a mechanism for winding up the operations of the
commission and the eguitable disposition of any surplus funds
that may exist after the termination of the compact after the
payment or reserving or both of all of its debts and obligations.

The commission shall publish its bylaws in a convenient form and file
a copy thereof and a copy of any amendment thereto, with the
appropriate agency or officer in each of the compacting states.

An executive committee of the commission is established. All actions
of the executive committee, including compliance and enforcement,
are subject to the review and ratification_of the commission as
provided in the bylaws. The executive committee may have ng more
than fifteen representatives, or one for each state if there are less than
fifteen compacting states, who shall serve for a term and be
established in.accordance with the bylaws.

The executive'i committee must have such authority and duties as may
be set forth inthe bylaws, including:

5:. - - . . . -
(1) Managing the affairs of the commission in a manner consistent
with theibylaws and purposes of the commission;

(2) Establishing and overseeing an organizational structure within,
and appropriate procedures for the commission to provide for
the creél_tion of rules and gperating procedures:;
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Overseeing the offices of the commission; and

(3)

(4) Planning, implementing, and coordinating communications and
activities:with other state, federal, and local government
organizations in order to advance the goals of the commission.

The commission annually shall elect officers from the executive
committee, with each having such authority and duties as may be
specified in the bylaws.

The executive:committee, subject fo the approval of the commission,
shall appoint or retain an-executive director for such period, upon such
terms and conditions, and for such compensation as the commission

-determines appropriate. The executive director shall serve as

secretary to-the commission, but-may not be a member of the
commission.'ﬂ?heexécutive director shall hire and supervise such
other persons‘as:may be authorized by the commission.

An operations:committee is established. All actions of the operations
committee are’‘subject to the review and oversight of the commission
and the executive committee and must be approved by the
commission. The execltive .committee must accept the determinations
and recommendations of the operations committee unless good cause
is shown why.such determinations and recommendations shouid not

" '"be approved. ‘Any disputes:as to whether good cause exists to reject

any determination or recommendation of the operations committee
must be resolved- by the majority vote of the commission.

The operations committee may not have more than fifteen
representatives or one for each state if there are fewer than fifteen
compacting states, who:shall serve for a ferm and must be
established as set forth in the bylaws.

The operations committee must have responsibility for:

(1) Evaluating technology requirements for the clearinghouse,
assessing existing systems used by state regulatory agencies
and state stamping offices to maximize the efficiency and
successful integration of the clearinghouse technology systems
with state and state stamping office.technology platforms, and to
minimize.costs'to:the states, state stamping offices, and the

clearinghouse. -

(2} Making recommendations to the-executive committee based on
its analysis and determination of the clearinghouse technology
requirements and compatibility with existing state and state
stamping office systems.

(3) Evaluating the most suitable proposals for adoption as
mandatory rules, assessing such proposails for ease of
integration by states, and likelihood of successful
implementation and to report to the executive committee its
determinations and recommendations.

(4) Such other duties and responsibilities as are delegated to it by
the bvlaws the executive committee, or the commission.
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All representatives of the operations committee must be individuals
who have extensive experience or employment or both in the surplus
lines insurance business, including executives and attorneys
employed by surplus lines insurers, surplus lines licensees, law firms,
state insurance departments or siate stamping offices or any
combination of these entities. Operations commitiee representatives
from compacting states, which utilize the services of a state stamping
office. shall appoint the chief operating officer or a senior manager of
the state stamping office to the operations committee.

A legislative committee composed of state legislators or their
designees is established to monitor the operations of and make
recommendations to, the commission, including the executive
committee, provided that the manner of selection and term of any
legislative committee member must be as set forth in the bylaws. Prior
to the adoption by the-commission of any uniform standard, revision to
the bvlaws, annual budget, or other significant matter as may be
provided in the bylaws, the executive committee shall consult with and
report to the legislative committee.

The commission may establish additional advisory committees as its
bylaws may provide for the carrying out of its functions.

The commission shall maintain its corporate books and records in

accordance with the bylaws.

a,

=

The members, officers, executive director,_ employees. and
representatives of the commission, the executive committee, and any
other commitiee of the commission must be immune from suit and
liability, either personally or in their official capacity, for any claim for
damaae to or loss of property or personal injury or other civil liabitity
caused by or arising out of any actual or alleged act. error, or omission
that occurred. or that the person against whom the claim is made had
a reasonable basis for believing occurred within the scope of
commission employment, duties, or responsibilities; provided that
nothing in this subdivision may be construed to protect any such
person from suit or liability or both for any damage, loss, injury, or
liability caused by the intentional or willful or wanton misconduct of
that person.

The commission shall defend any member, officer. executive director,
employee, or representative of the commission, the executive
committee or any other committee of the commission in any civil
action seeking to impose liability arising out of any actual or alleged
act. error. or omission that occurred within_the scope of commission
employment, duties, or responsibilities, or that the person against
whom the claim is made had a reasonable basis for believing
occurred within the scope of commission employment, duties. or
responsibilities, provided that nothing herein may be construed to
prohibit that person from retaining that person's own counsel. and
provided further that the actual or alleged act, error, or omission did
not result from that person's intentional or wiliful or wanton
misconduct.
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c. The commission shall indemnify and hold harmless any member,
officer, executive director, employee, or representative of the
commission, executive committee, or.any other committee of the
commission for the amount of any settiement or judgment obtained
against that-person arising out of any actual or alleged act, error, or
-omission that occurred within the scope of commission employment,
duties, ar.responsibilities, or that:such person had a reasonable basis
for believing occurred within the scope of commission employment,
duties,-or responsibilities, provided that the actual or alleged act, error,
or omission did not result from the intentional or willful or wanton
misconduct of:that person.

Article Vil.- Meetings and Acts of the Commission

The commission shall meet and take such actions as are consistent with
the provisions of this "cempacf and the bylaws.

Each member of the commission may cast a vote to which that compacting
state is entitled and may participate in the business and affairs of the
commission. A membeér §hall vote in person or by such other means as
provided in the bylaws. The bylaws may provide for members' participation
in.meetings by telephone or other means of communication.

“Thelcommission 'shall-meet.at least once.during each calendar year.

Additional meetings must be’held as set forth in the bylaws.

Public notice must'be given of all meetings and ail meetings must be open

to the public excegt as set: for’th in the rules or otherwise provided in the
compact. ‘

Theic‘ommission.sh’_an promulgate rules concerning its meetings consistent
with the principles:contained:in the Government in the Sunshine Act
[5:U.S:C.-552b], .asimay'be amended.

The commission and its committees may close a meeting, or portion
thereof, where it determines by ma|or|tv vote that an open meeting would

be likely to

a. Relate solely to the commission's internai personnel practices and
p_rocedures, _

b. Disclose matters specifically exemgl ted from disclosure by federal and
state statute;

1]
Disclose trade secrets or commercial or financial information that is

C.

" privileged or confidential;

d. Involve accusing a person of a crime, or formally censuring a person;

e. Disclose inferrﬁation of:a personal-nature where disclosure would
constitute a-clearly unwarranted invasion of personal privacy;

i Disclose mVestrdatrve records compiled for law enforcement

QUI’QOSQS, or

g. Specifically relate to the commission's issuance of a subpoena, or its
participation in a civil action or other legal proceeding,.
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For a meeting, or portion of a meeting, closed pursuant to this provision,
the commission's legal counsel or designee shall certify that the meeting
may be closed and shall reference each relevant exemptive provision. The
commission shall keep minutes which must fully and clearly describe all
matters discussed in a mesting and must provide a full and accurate
summary of actions taken, and the reasons therefore, including a
description of the views expressed and the record of a roll call vote, Al
documents considered in connection with an action must be identified in
such minutes. All minutes and documents of a closed meeting must remain
under seal, subject to release by a majority vote of the commission.

Article VIlI. - Rules and Operating Procedures - Rulemaking Functions

of the Commission

The commission shall adopt reasonable rules in order to effectively and
efficiently achieve the purposes of this compact. Notwithstanding the
foreqoing, in the event the commission exercises its rulemaking authority
in a manner that is beyond the scope of the purposes of this compact, or
the powers aranted hereunder, then such an action by the commission is
invalid and has no force or effect.

Rules must be made pursuant to a rulemaking process that substantially
conforms to the Model State Administrative Procedure Act of 1981,
Uniform Laws Annotated, vol. 15, p.1 (2000) as amended. as may be
appropriate to the operations of the commission.

All rules and amendments, thereto, must become effective as of the date
specified in each rule, operating procedure, or amendment.

Not later than thirty days after a rule is adopted, any person may file a
petition for judicial review of the rule, provided that the filing of such a
petition may not stay or otherwise prevent the ruie from becoming effective
unless the court finds that the petitioner has a substantial likelihood of
success. The court shall give deference to the actions of the commission
consistent with applicable law and may not find the rule to be unlawful if
the rule represents a reasonable exercise of the commission's authority.

Article IX. - Commission Records and Enforcement

The commission shall adopt rules establishing conditions and procedures
for public inspection and copying of its information and official records,
except such information and records involving the privacy of individuals,
insurers, insureds, or surplus lines licensee trade secrels. State
transaction documentation and clearinghouse transaction data collected by
the clearinghouse must be used for only those purposes expressed in or
reasonably implied under the provisions of this compact, and the
commission shall afford this data the broadest protections as permitted by
any applicable law for proprietary information, trade secrets, or personal
data. The commission may adopt additional rules under which it may make
available to federal and state agencies, including law enforcement
agencies. records and information otherwise exempt from disclosure, and
may enter agreements with such agencies to receive or exchange
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information or records subject to nondisclosure and confidentiality
provisions.

Except as to privileged records, data, and information, the laws of any
compaciing state.pertaining to confidentiality or nondisclosure may not

relieve any compacting state member of the duty to disclose any relevant
records, data, or information to the commission, provided that disclosure to
the commission may not be -deemed to waive or otherwise affect any
confidentiality requirement, and further provided that, except as otherwise
expressly provided.in this section, the commission . may not be subject to
the compacting state's laws pertaining to confidentiality and nondisclosure
with respect to records, data, and information in its.possession.
Confidential information of the commission must remain confidential after
such information is'provided to any member, and the commission shall
maintain the confidentiality of any information provided by a member that is
confidential underthat member's state law.

u

The.commission:shall.monitor compacting states for compliance with duly

adopted bylaws:and'rules.. The commission shall notify any noncomplying

compacting state iniwriting of its noncompliance .with commission bylaws

or_rules. If a noncomplying compacting state fails to remedy its

noncompliance within the time specified in the notice of noncompliance,

the- compactlnq state must be deemed to bei in default as set forth in article
‘XiV“ e '.i e

Article X. - Dispute-Resolution

Before a member may bring an action in a court of competent jurisdiction
for violation of any provision, standard, or requirement of the compact, the
commission shall attempt, upon the request of a member, to resolve any
disputes or other issues that are subject to this compact and which may
arisebetweentwo or moré.compacting states, contracting states, or
noncompacting $tates;:and the commission shall promulgate a rule

providing alternativé dispute resolution procedures for such disputes,
. i k1 .

The commission shall also provide alternative dispute resolution
procedures to resclve any disputes between insureds or surplus lines
licensees concerning a tax calcutatlon or allocahon or related issues which
are the'subject'cf this compact,

Any alternative dispute resolution procedures must be utilized in
circumstances where a dispute arises as to which state constiiutes the
home state,

Article Xi. - Review of Commission Decisions

Except as necessary for adopting rules to fulfill the purposes of this
compact, the-commission-may not otherwise requlate insurance in the
compacting states.

Not later than thirty days after the commission has given notice of any rule

__or allocation formula, any third-party filer or compacting state may appeal
the determination to'a review panel appointed by the commission. The

commission shall adopt rules to establish procedures for appointing such
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review panels and provide for notice and hearing. An allegation that the
commission, in making compliance or tax determinations acted arbitrarily,
capriciouslty, or in a manner that is an abuse of discretion or otherwise not
in accordance with the law,_is subject to judicial review in accordance with
subsection 6 of articie |11

The commission may monitor, review, and reconsider commission
decisions upon a finding that the determinations or allocations do not meet
the relevant rule. Where appropriate, the commission may withdraw or
modify its determination or allocation after proper notice and hearing,
subject to the appeal process in subsection 2.

Article Xil. - Finance

The commission shall pay or provide for the payment of the reasonable
expenses of its establishment and organization. To fund the cost of its
initial operations, the commission may accept contributions, grants, and
other forms of funding from the state stamping offices, compacting states,
and other sources.

The commission shall collect a fee payable by the insured directly or
through a surplus lines licensee on each transaction processed through
the compact clearinghouse, to cover the cost of the operations and
activities of the commission and its staff in a total amount sufficient to
cover the commission's annual budget.

The commission's budget for a fiscal year may not be approved until it has
heen subiject to notice and comment as set forth in article VIII.

The commission must be regarded as performing essential governmental
functions in exercising such powers and functions and in carrying out the
provisions of this compact and of any law relating thereto, and may not be
required to pay any taxes or assessments of any character, levied by any
state or political subdjvision thereof, upon any of the property used by it for
such purposes, or any income or revenue therefrom, including any profit
from a sale or exchange.

The commission shall keep complete and accurate accounts of all its
internal receipts, including grants and donations, and disbursements for all
funds under its control. The internal finangial accounts of the commission
must be subject to the accouniing procedures established under its
pytaws. The financial accounts and reports, including the system of internal
controls and procedures of the commission, must be audited annually by
an independent certified public accountant. Upon the determination of the
commission, but not less frequently than every three years, the review of
the independent auditor must include a management and performance
audit of the commission. The commission shall make an annual report to
the governor and leqislature of the compacting states, which must include
a report of the indépendent audit. The commission's internal accounts may
not be confidential and such.materials may be shared with the
commissioner, the controller, or the stamping office of any compacting
state upon request, provided, however, that any workpapers refated to any
internal or indeo‘e"pdent audit and any information regarding the privacy of
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individuals, and licensees' and insurers’ proprietary information, including
trade secrets, must remain confidential.

A compacting state. may not have any claim to or ownership of any
property held by or vested in the commission or to:any commission funds

held pursuant to the provisions of this compact.

The commission may not.make any poiitical contributions to candidates for
elected office, elected officials, political parties, or political action
committees. The commission.may.not engage in labbying excepl with
respect to changes to this compact.

Article Xill. - Compacting States, Effective Date, and Amendment

Any state is_eligible.io hecome a compagting state.

The compact must become effective and binding upon legislative

enactment of the compact into law by two compacting states, provided the
commission must become effective for purposes of adopting rules, and

creating the clearinghouse when there are a total of ten compacting states
and confracting.states or_alternatively, when there.are compacting states
and contracting.states:representing greater than forty percent of the
surplus lines insurance premium volume based on records_of the

- -percentage of:surplus lines-insurance premium set forth in subsection 4.

|eo

b

Thereafter, it must-become effective and binding as to any other
compacting state upon enactment of the compact into law by that state.
Notwithstanding the foregoing, the clearinghouse operations and the duty
to report clearinghouse:transaction data must begin on the first January
first or July first following the first anniversary of the commission's effective
date. For states that'join.the:compact subseguentto the effective date, a
start:date for reporting-clearinghouse transaction data must be set by the
commission provided surplus lines licensees and all other interested

parties receive not less than ninety days' advance notice.

Amendments to the compaci may be proposed by the commigsion for
enactment by the compaciing states. An amendment may not become
effective and binding upon the commission and the compacting states

unless and until all compacting states enact the amendment into law.

Surplus:lines insurance premiums by siate:

.. Premiums Based Share of Total
State on Taxes Paid Premiums
Alabama $445,746,000 1.47%
Alaska 89,453,519 0.29%
Arizona 663,703,267 2.18%
Arkansas 201,859,750 0.66%
California 5,622,450,467 18.49%
Colorado 543 781,333 1.79%
Connecticut 329,358,800 1.08%
Delaware 92,835,950 0.31%
Florida 2.660,908,760 8.75%
Georgia 895,643,150 2.95%
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Hawaii 232,951,489 0.77%

{daho 74,202,255 0.24%
lllinois 1,016,504.629 3.34%
indiana 412,265,320 1.36%
lowa 135,130,933 0.44%
Kansas 160,279,300 0.53%
Kentucky 167,996,133 0.55%
Louisiana 853,173,280 2.81%
Maine 60,111,200 0.20%
Maryland 434 887,600 1.43%
Massachusetts 708,640,225 2.33%
Michigan 703,357,040 2.31%
Minnesota 393,128,400 1.29%
Mississippi 263,313,175 0.87%
Missouri 404,489,860 1.33%
Montana 64,692,873 0.21%
Nebraska 92,141,167 0.30%
Nevada : 354,271,514 1.17%
New Hampshire 102,946,250 0.34%
New Jersey 1,087,994 033 3.58%
New Mexico 67,608,458 0.22%
New York 2,768 618,083 9.11%
North Carolina 514,965,060 1.69%
North Dakota 36,223,943 0.12%
Ohio 342,000,000 1.12%
Qklahoma 319,526,400 1.05%
QOreqon 312,702,150 1.03%
Pennsylvania 780,666,667 2.57%
Rhode !sland 71.794.067 0.24%
South Carolina 412,489,825 1.36%
South Dakota 38,702,120 0.13%
Tennessee 451,775,240 1.49%
Texas 3,059,170,454 10.06%
Utah 142,593,412 0.47%
Vermont 41,919,433 0.14%
Virginia - 611,530,667 2.01%
Washington 739,932,050 2.43%
West Virginia 130,476,250 0.43%
Wisconsin 248,758,333 0.82%
Wyoming 40,526 967 0.13%
Total $30,400,197.251 100.00%

This data is 2005 calendar vear data excerpted from a study dated
Febuary 27, 2007, by Mackin & Company.

Article XIV. - Withdrawal, Default, and Termination

1. a. Once effective. the compact must continue in force and remain
binding upon each and every compacting state, provided that a
compacting state may withdraw from the compact, "withdrawing
state”. by enacting a statute specifically repealing the statute which
enacted the compact info law.

=

The effective date of withdrawal is the effective date of the repealing
statute. However, the withdrawal may not apply to any tax or
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compliance determinations approved on the date the repealing statute
becomes effective, except by mutual agreement of the commission

and the withdrawing state unless the approval is rescinded by the
commission.

The member of the withdrawing state shall immediately notify the
executive committee of the commission in writing upon the

introduction of ledislation repealing this compact in the withdrawing
state, '

The commission shall notify the other compacting states of the
infroduction of such legislation within ten days after its receipt of

‘notice thereof,

The withdrawing state is responsible for all obligations, duties, and
liabilities incurred:through the effective date of withdrawal, including
any obligations, the performance of which extend beyond the effective
date of withdrawal. To the extent those obligations may have been
released or relinquished by mutual agreement of the commission and
the withdrawing:state ‘the commission's determinations prior to the
effective date:of withdrawal must continue to.be effective and be given

* -full force and:effect’in the withdrawing state, unless formally rescinded

by the commission. ' ~

Reinstatementfollowing withdrawal of any compacting state must

occur upon the effective date of the withdrawing state reenacting the
compact. : -

If the commission determines that any compacting state has at any
time defaulted >"defaulting state", in the performance of any of its
obligations orfesponsibilities under this compact, the bylaws or duly
promulgaied rules:then ‘after notice and hearing as set forth in the
bylaws, all rights, privileges, and benefits conferred by this compact
on the defaulting state must be suspended from the effective date of
default as fixed by the commission. The grounds for default include
failure of a compacting state to perform its obligations or
responsibilities and any other grounds designated in commission
rules. The commission shall immediately notify the defaulting state in
writing_of the defauilting state's suspension pending a cure of the
default. The commission‘shall stipulate the ‘conditions and the time
period within which the defaulting state shall-cure its default. If the
defaulting staté fails"to cure the default within-the time period specified
by the commission, the-defaulting state must be terminated from the
compact and alt:rights, ‘privileges, and benefits conferred by this
compact must:be terminated from the effective date of termination.

Decisiong of the-.commission that are issued on the effective date of
termination must remain in force in the defaulling state in the same
manner as if the defaulting state had withdrawn voluntarily pursuant to
subsection 1.

Reinstatement following termination of any compacting staie requires
a reenactment of the compact.
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The compact dissolves effective upon the date of the withdrawal or
default of the compacting state which reduces membership in the
compact to one compacting state.

Upon the dissolution of this compact, the compact becomes null and
void and must have no further force or effect. and the business and
affairs of the commission must be wound up and any surplus funds
shali be distributed in accordance with the rules and bylaws.

Article XV. - Severability and Construction

The provisions of this compact are severable and if any phrase, clause,

sentence, or provision is deemed unenforceable, the remaining provisions

of the compact must be enforceable.

The provisions of this compact must be liberally construed to effectuate its

puUrposes.

Throughout this compact the use of the singular includes the plural and

vice versa.

Any headings and captions of articles, subsections,_and subdivisions used

in this compact are for convenience only and must be ignored in construing

the substantive provisions of this compaci.

a.

b.

Article XVI. - Binding Effect of Compact and Other Laws

Nothing herein prevents the enforcement of any other law of a
compacting state except as provided in subdivision b.

Decisions of the commission, and any rules, and any other
requirements of the commission must constitute the exclusive rule, or
determination applicable {0 the compacting states. Any law or
requiation regarding nonadmitted insurance of multistate risks that is
contrary to rules of the commission is preempted with respect to the
following:

(1) Clearinghouse transaction data reporting requirements;

Allocation formula;

(2)
(3) Clearinghouse transaction data coliection requirements;
(4)

Premium tax payment timeframes and rules concerning
dissemination of data among the compacting states for
nonadmitted insurance of multistate risks and single-state risks;

(5) Exclusive compliance with surplus lines law of the home state of
the insured;

{(6) Rules for reporting to a clearinghouse for receipt and distribution
of clearinghouse transaction data related to nonadmitted
insurance of multistate risks;

(7) Uniform foreign insurers eligibility requirements;

{8) Uniform policyholder notice; and
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(9) Uniform treatment of purchasing groups procuring nonadmitted
insurance.

Except as stated in subdivision b, any rule, uniform standard, or other
requirement ofithe.commission must constitute the exclusive provision
that a commissioner may-apply to compliance or tax determinations.
Notwithstanding the foregoing,no action taken by the commission
may.abrogate or restrict: the access of any person to state courts; the
availability of alternative dispute resolution under article X remedies
available under state‘law related to breach of contract, tort, or other
laws not specifically directed to compliance or tax determinations;
state law relating-to the construction of insurance contracts; or the
alithority of the attorney general of the state, including maintaining any
actions or proceedings, as authorized by law.

o

All:lawful aciions-of.the commission, including all rules adopted by the
commission, are binding upon the compacting states, except as
provided herein.

L
o

All adreementé between the commission and the compacting states
are binding inﬂaccordance with their terms,

(=2

. ey -
Upon the-reguest of a party t0.a conflict over the meaning or
interpretation.6f commission actions, and-upon a maijority vote of the
compacting states, thé commission may issue advisory opinions
regarding the meaning or interpretation in dispute. This provision may
be impiemented by rule at the discretion of the commission.

[©

I

in the event any provision of this compact exceeds the constitutional
limits imposed on the leqislature of any compacting state, the
obligations, duiies,:powers, orjurisdiction sought to be conferred by
that.provision upon.the commission.must be ineffective as to that state
and:those.obligations,; duties, powers, orjurisdiction must remain in
the.compacting:state:and must be exercised by the agency thereof {0

- which those obligations, duties, powers, or jurisdiction are delegated
by law in effect at the time this compact becomes effective.

SECTION 13. EMERGENCY. This Act is declared to be an emergency
measure.”

Renumber accordingly
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January 31, 2011
PROPOSED AMENDMENTS TO HOUSE BILL NO. 1123

Page 5, line 2, after “search” insert “nor file the affidavit in subsection 7"

Page 6, line 23, replace "In" with “Where the insured’s home state is this state, in”

Page 7, line 20, remove “If a surplus lines policy procured through a surplus lines
producer covers properties.”

Page 7, remove lines 21 and 22

Page 7, line 23, replace “properties, risks. or exposures located or to be performed in
this state. In” with “Where the insured’s home state is this state, in"

Page 8, line 23, replace “The" with “Where the insured’s home state is this state, the”

Page 9, line 16, replace "Each” with “Where the insured’'s home state is this state. each”

Page 10, line 20, replace “On” with “Where the insured’s home state is this state on”

Page 11, line 26, replace “In” with “Where the insured’s home state is this state and in”

Renumber accordingly i
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11.8107.01002 Adopted by the Industry, Business and Labor
Title.02000 Committee

February 7, 2011

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1123

Page 1, line 3, after “msurance insert "and enactment of the surplus lines insurance multistate
compliance compact”

Page 1, line 3, remove the first "and"”
Page 1, line 5, after "insurance” insert "; and to declare an emergency"”

Page 5, line 2, after "search"” insert "or to file the affidavit in subsection 7"

Page 6, line 23, replace "In" with "If the insured's home state is this state, in"
Page 7, remove line 10

Page 7, line 11, replace "with other states" with:

"3. Under section 26.1-44-11_ the state has entered the surplus lines
insurance multistate compliance compact”

Page 7, iine 20, remove "If a_surplus lines policy procured through a surplus lines producer
covers propenries,"

Page 7, remove lines 21 and 22

Page 7, line 23, replace "properties, risks, or exposures Iocated or to be Qerformed in this state.
In" with "If the insured’s home state is this state, in"

Page 8, line 23, replace "The" with "If the insured's home state is this state, the"

Page 9, line 16, replace "Each" with "If the insured's home state is this state, each"

Page 10, line 20, replace "On" with "If the insured's home state is this state, on"

Page 11, line 26, replace "In" with "If the insured's home state is this state, in"

Page 12, replace lines 3 through 11 with:

"26.1-44-11. Enactment of surplus lines insurance multistate compliance
compact.

The surplus lines insurance multistate compliance compact is enacted into law
and entered by this state with all other states legally joining therein_in the form
substantially as follows:

Article |. - Purpose

The purposes of this compact are:

1. Toimplement the express provisions of the Nonadmitted and Reinsurance
Reform Act.

2. To protect the premium tax revenues of the compacting states through
facilitating the payment and collection of premium tax on nonadmitted
insurance: and to protect the interests of the compacting states b

Page No. 1 11.8107.01002

\F

Al

>
b



2P

supporting the continued availability of such insurance to consumers: and
to provide for allocation of premium tax for nonadmitted insurance of

“ multistate risks among the states in accordance with uniform allocation

formulas to be developed. adopted, and implemented by the commission.

|

To streamline and improve the efficiency of the surplus lines market by
eliminating duplicative and inconsistent tax and regulatory requirements
among the states; and promote and protect the interest of surplus lines
licensees who assist such insureds and surplus lines insurers, thereby
ensuring the continued availability of surplus lines insurance to consumers.

[~

To streamline requlatory compliance with respect to nonadmitted insurance
placements by providing for exclusive single-state regulatory compliance
for nonadmitted insurance of multistate risks. in accordance with rules to
be adopted by the commission, thereby providing certainty regarding such
compliance to all persons who have an interest in such transactions,
including insureds. requlators. surplus lines licensees, other insurance
producers, and surplus lines insurers.

|on

To establish a clearinghouse for receipt and dissemination of premium tax

and clearinghouse transaction data related to nonadmitted insurance of
multistate risks, in accordance with rules to be adopted by the commission.

jor

To improve coordination of requlatory resources and expertise between
state insurance departments and other state agencies, as well as state
surplus lines stamping offices. with respect to nonadmitted insurance.

To adopt uniform rules to provide for premium tax payment, reporting
allocation, data collection and dissemination for nonadmitted insurance of
multistate risks and single-state risks, in accordance with rules to be
adopted by the commission, thereby promoting the overall efficiency of the
nonadmitted insurance market.

i"-l

joo

To adopt uniform mandatory rules with respect to regulatory compliance
requirements for:

a. Foreign insurer eligibility requirements.

b. Surplus lines policyholder notices.

[©

To establish the surplus lines insurance multistate compliance compact
commission.

10. To coordinate reporting of clearinghouse transaction data on nonadmitted

insurance of multistate risks among compacting states and contracting
states.

11. To perform these and such other related functions as may be consistent
with the purposes of the surplus lines insurance multistate compliance

compact.
Article ll. - Definitions
o For purposes of this compact, the following definitions apply:
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"Admitted insurer” means an insurer that is licensed. or authorized, to
transact the business of insurance under the law of the home state: for
purposes of this compact, "admitted insurer” does not include a domestic
surplus lines insurer-as may be defined by applicable state law,

"Affiliate" means with respect to an insured, any entity that controls, is
controlled by, or is under common control with the insured.

"Allocation formula" means the uniform methods promulgated by the

commission by which insured risk exposures will be_apportioned to each
state for the purpose of calculating premium taxes due.

"Bylaws" means those bylaws established by the commission for its

governance, or for directing or controlling the commission's actions or
conduct. :

"Clearinghouse” means the commission's operations involving the
acceptance, processing, and dissemination, among the compacting states,
contracting states. surplus lines licensees, insureds and other persons, of
premium tax and clearinghouse transaction data for nonadmitted insurance

of multistate risks, in accordance with this compact and rules to be
adopted by the commission.

"Clearinghouse transaction data" means the information regarding
nonadmitted insurance of multistate risks required to be reported,
accepted, collected, processed, and disseminated by surplus lines
licensees for surplus lines insurance and insureds for independently
procured insurance under this compact and rules to be adopted by the
commission. Clearinghouse transaction data includes information related

to single-state risks if a state elects to have the clearinghouse collect taxes
on single-state risks for such state.

"Commission" means the surplus lines insurance multistate compliance
compact commission established by this compact.

"Commissioner" means_the chief insurance requlatory official of a state,
including commissioner, superintendent, director, or administrator or their
designees.

"Compacting state" means any state that has enacted this compact
legislation and which has not withdrawn pursuant to article XIV, subsection
1, or been terminated pursuant to article X1V, subsection 2.

"Contracting state” means any state that has not enacted this compact
legislation but has entered a written contract with the commission_to utilize
the services of and fully participate in the clearinghouse.

"Control", an entity has "control" over another entity if:

a. The entity directly or indirectly or acting through one or more other
persons owns; controls, or has the power to vote twenty-five percent
or more of any class of voting securities of the other entity; or

b.  The entity 'cofftroisin any manner the election of a maijority of the
directors or triistees of the other entity.
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12. "Home state"

with respect to an insured:

“ a. Except as provided in subdivision_ b, the term "home state" means,

(1} The state in which an insured maintains its principal place of

business or, in the case of an individual, the individual's pringipal
residence; or

(2) If one hundred percent of the insured risk is located out of the
state referred to in paragraph 1, the state to which the greatest

percentage of the insured's taxable premium for that insurance
coniract is allocated.

1=

if more than one insured from an affiliated group are named insureds

on a single nonadmitted insurance contract, the term "home state”
means the home state, as determined pursuant to subdivision a, of

the member of the affiliated group that has the largest percentage of
premium attributed to it under such insurance contract.

13. Independently procured insurance" means insurance procured by an
insured directly from a surplus lines insurer or other nonadmitted insurer as
permitied by the laws of the home state.

14. Insurer eligibility requirements" means the criteria, forms, and procedures
established to gualify as a surplus lines insurer under the law of the home
state provided that such criteria, forms, and procedures are consistent with
the express provisions of the Nonadmitted and Reinsurance Reform Act on

“ and after July 21, 2011.
15. "Member" means the person or persons chosen by a compacting state as

its representative or representatives to the commission provided that each
compacting state is limited to one vote. '

16. "Multistate risk” means a risk with insured exposures in more than one
state.

17. "Nonadmitted insurance" means surplus lines insurance and independently
procured insurance.

18. "Nonadmitted insurer" means an insurer that is not authorized or admitied
to transact the business of insurance under the law of the home state.

189. "Nonadmitted and Reinsurance Reform Act" means the Nonadmitted and
Reinsurance Reform Act of 2010 [Pub. L. 111-203;

124 Stat.1589; 15 U.S.C. 8201 et seq.] which is subtitie B of title V of the
Dodd-Frank Wall Street Reform and Consumer Protection Act.

20. "Noncompacting state” means any state that has not adopted this
compact.

21.  Policyholder notiéé" means the disclosure notice or stamp that is required
to be furnished to the applicant or policyholder in connection with a surplus
“ lines insurance placement.
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"Premium tax" means with respect to nonadmitted insurance, any tax, fee,
assessment, or other charge imposed by a government entity directly or
indirectly based on any payment made as consideration for such
insurance, including premium deposits, assessments, registration fees,

and any other compensation given in_consideration for a contract of
insurance.

'Principal place of business" means with respect to determining the home
state of the insured, the state where the insured maintains its headquarters

and where the insured's high-level officers direct, control, and coordinate
the business activities of the insured.

"Purchasing group" means any group formed _pursuant to the Liability Risk
Retention Act which has as one of its purpgses the purchase of liability
insurance on_a qaroup basis, purchases such insurance only for its group
members and only to cover their similar or related liability exposure and is
composed of members whose businesses or activities are similar or
related with respect to the liability to which members are exposed by virtue
of any related, similar, or common business, trade, product, services,
premises. or gperations and is domiciled in any state.

t

'Ruie” means_a statement of general or particular applicability and future
effect promulgated by the commission designed to implement, interpret. or
prescribe law or policy or describing the organization, procedure, or
practice requirements of the commission which shall have the force and
effect of law in the compacting states.

"Single-state risk" means a risk with insured exposures in only one state.

'State” means any state, district, or territory of the United States of
America.

"State transaction documentation”" means the information required under

the laws of the home state to be filed by surplus lines licensees in order to
report surplus lines insurance and verify compliance with surplus lines

laws, and by insureds in order to report independently procured insurance.,

'Surplus lines insurance” means insurance procured by a surplus lines
licensee from a surpius lines insurer or other nonadmitted insurer as
permitted under the law of the home state; for purposes of this compact,
"surplus lines insurance” also means excess lines insurance as may be
defined by applicable state law.

‘Surplus lines insurer" means a nonadmitted insurer eligible under the law
of the home state to accept business from a surplus lines licensee; for
purposes_of this_ compact, "surplus lines insurer” also means an insurer

that is permitted to write surplus lines insurance under the laws of the state
where such insurer is domigiled.

‘Surplus lines licensee" means an individual, firm, or corporation licensed
under the law of the home state to place surplus lines insurance.

Article Ill. - Establishment of the Commission and Venue
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The compacting states hereby create and establish a joint public agency
known as the surplus lines insurance multistate compliance compact
commission.

Pursuant to article IV, the commission may adopt mandatory rules that
establish exclusive home state authority regarding nonadmitied insurance
of multistate risks, allocation formulas, clearinghouse transaction data, a
clearinghouse for receipt and distribution of allocated premium tax and
clearinghouse transaction data, and uniform rulemaking procedures and
rules for the purpose of financing, administering, operating, and enforcing
compliance with the provisions of this compact, its byiaws. and ruies.

Pursuant to articie |V, the commission may adopt mandatory rules
establishing foreign insurer eligibility requirements and a concise and
objective policyholder notice regarding the nature of a surplus lines
placement.

The commission is a body corporate and politic, and an instrumentality of
the compacting states.

The commission is solely responsible for its liabilities except as otherwise
specifically provided in this compact.

Venue is proper and judicial proceedings by or against the commission
must be brought solely and exclusively in a court of competent jurisdiction
where the principal office of the commission is located. The commission
may waive venue and jurisdictional defenses to the extent it adopts or
consents to participate in alternative dispute resolution proceedings.

Article IV. - Authority to Establish Mandatory Rules

The commission shall adopt mandatory rules that establish:

1.

[N

|

[+

Allocation formulas for each type of nonadmitted insurance coverage,
which allocation formulas must be used by each compacting state and
contracting state in acquiring premium tax and clearinghouse transaction
data from surplus lines licensees and insureds for reporting to the
clearinghouse created by the compact commission. Such allocation
formulas will be established with input from surplus lines licensees and be
based upon readily available data with simplicity and uniformity for the
surplus lines licensee as a material consideration.

Uniform clearinghouse transaction data reporting requirements for all
information reported to the clearinghouse.

Methods by which compacting states and contracting states require
surpius lines licensees and insureds to pay premium tax and to report
clearinghouse fransaction data to the clearinghouse. including processing
clearinghouse transaction data through state stamping and service offices,

state insurance departments, or other state-designated agencies or
entities. )

That nonadmitted insurance of multistate risks must be subject to all of the
regulatory compliance requirements of the home state exclusively. Home
state requlatory compliance requirements applicable to surplus lines
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insurance must include persons required to be licensed to sell, solicit, or
negotiate surplus lines insurance; insurer eligibility requirements or other
approved nonadmitted insurer requirements; diligent search; and state
fransaction documentation and ciearinghouse transaction data regarding
the payment of premium tax as set forth in_this compact and rules to be
adopted by the commission. Home state regulatory compliance
requirements applicable to independently procured insurance placements
must include providing state transaction documentation and clearinghouse
transaction data regarding the payment of premium tax as set forth in this
compact and rules to be adopted by the commission.

That each compacting state and contracting state may charge its own rate
of taxation on the premium allocated to such state based on the applicable
allocation formula provided that the state establishes one single rate of
taxation applicable to all nonadmitted insurance transactions and no other
tax, fee assessment, or other charge by any governmental or
quasi-governmental agency be permitted. Notwithstanding the foregoing,
stamping office fees may be charged as a separate, additional cost unless
such fees are incorporated into a state's single rate of taxation.

That any change in the rate of taxation by any compacting state or

contracting state be restricted to changes made prospectively on not less
than ninety days' advance notice to the compact commission.

That each compacting state and contracting state shall require premium

tax payments either annually, semiannually, or quarterly utilizing one or
more of the following dates only: March first, June first, September first,
and December first.

That each compacting state and coniracting state prohibit any other state
agency or political subdivision from requiring surpius lines licensees to
provide clearinghouse transaction data and state transaction
documentation other than to the insurance department or tax officials of
the home state or one single designated agent thereof.

The obligation of the home state by itself, through a designated agent,
surplus lines stamping. or service office, to collect clearinghouse
transaction data from surplus lines licensees and from insureds for

independently procured insurance, where applicabte, for reporting to the
clearinghouse.

A method for the clearinghouse to pericdically report to compacting states,
contracting states. surplus lines licensees, and insureds who
independently procure insurance all premium taxes owed to each of the
compacting states and contracting states, the dates upon which payment
of such premium taxes are due, and a method to pay them through the
clearinghouse.

That each surplus lines licensee is required to be licensed only in the

home state of each insured for whom surplus lines insurance has been
procured. .

1

That a policy considered to be surplus lines insurance in the insured's
home state shall be considered surplus lines insurance in all compactin
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states and contraciing states, and taxed as a surplus lines transaction in all

states to which a portion of the risk is allocated. Each compacting state
and contracting state shall reguire each surplus lines licensee to pay to
every other compacting state and contracting state premium taxes on each
multistate risk through the clearinghouse at such tax rate charged on
surplus lines transactions in such other compacting states and contracting
states on the portion of the risk_in each such compacting state and
contracting state as determined by the applicable uniform allocation
formula adopted by the commission. A policy considered to be
independently procured insurance in the insured's home state must be
considered independently procured insurance in_all compacting states and
contracting states. Each compacting state and contracting state shall
require the insured to pay every other compacting state and contracting
state the independently procured insurance premium tax on each
muitistate risk through the clearinghouse pursuant to the uniform atlocation
formula adopted by the commission.

Uniform foreign insurer eligibility requirements as authorized by the
Nonadmitted and Reinsurance Reform Act.

A uniform policyholder notice.

Uniform treatment of purchasing group surplus lines insurance
placements.

Article V. - Powers of the Commission

The commission may:

1.

o

o

>

S

Promulgate rules and operating procedures, pursuant to article VIl of this
compact, which must have the force and effect of law and must be binding

in the compacting states to the extent and in the manner provided in this
compact;

Bring and prosecute legal proceedings or actions in the name of the
commission, provided that the standing of any state insurance department
to sue or be sued under applicable law may not be affected:

Issue subpoenas requiring the attendance and testimony of witnesses and
the production of evidence, provided, however, the commission is not

empowered to demand or subpoena records or data from nonadmitted
insurers;

Establish and maintain offices, inciuding the creation of a clearinghouse for
the receipt of premium tax and clearinghouse transaction data regarding
nonadmitted insurance of multistate risks, single-state risks for states that
elect to require surplus lines licensees to pay premium tax on single-state
risks through the clearinghouse, and tax reporting forms;

Purchase and maintain insurance and bonds;

Borrow, accept, ot fcontract for services of personnel, including employees
of a compacting state or-stamping office, pursuant to an open. transparent
chjective, competitive process and procedure adopted by the commission;
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Hire employees, professionals, or specialists, and elect or appoint officers,

and to fix their compensation. define their duties and give them appropriate

authority to carry out the purposes of the compact, and determine their

qualifications, pursuant to an open, transparent, objective, competitive

process and procedure adopted by the commission: and to establish the
commission's personnel policies and programs relating to conflicts of
interest, rates of compensation, and qualifications of personnel, and other
related personnel matters; ‘

Accept any and all appropriate donations and grants of money, equipment,
supplies. materials, and services, and to receive, utilize, and dispose of the

same, provided that at all times the commission shall avoid any
appearance of impropriety or conflict of interest or both;

Lease, purchase, accept appropriate qifts or donations of_or otherwise to
own_ hold, improve, or use, any property, real, personal, or mixed, provided
that at all times the commission shall avoid any appearance of impropriety
or conflict of interest or both;

Sell, convey, morigage, pledge, lease, exchange, abandon, or otherwise
dispose of any property, real, personal, or mixed:

Provide for tax audit rules and procedures for the compacting states with
respect to the allocation of premium taxes, including:

a. Minimum audit standards, including sampling methods;

b. Review of internal controls;

¢. Cooperation and sharing of audit responsibilities between compacting
states:

d. Handling of refunds or credits due to overpayments or improper
allocation of premium taxes:

€. Taxpaver records to be reviewed. including a minimum retention

period; and

f.  Authority of compacting states to review, challenge, or reaudit
taxpayer records;

Enforce compliance by compacting states and contracting states with rules
and bylaws pursuant to the authority set forth in article XIV;

Provide for dispute resolution among compacting states and contracting
states:

Advise compacting states and contracting states on tax-related issues
relating to insurers, insureds. surplus lines licensees, agents, or brokers
domiciled or doing business in noncompacting states, consistent with the
purposes of this compact;

Make available advice and training to those personnel in state stamping
offices, state insurance departments, or other state departments for
recordkeeping, tax compliance, and tax allocations: and to be a resource

for state insurance departments and other state departments;
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Establish a budget and make expenditures;

Borrow money;

Appoint and oversee committees, including advisory committees
comprised of members, state insurance regulators, state leqgislators or their
representatives, insurance industry and consumer representatives, and
such other interested persons as may be designated in this compact and
the bylaws:

Establish an executive committee of not less than seven hor more than
fifteen representatives, which must include officers elected by the
commission and such other representatives as provided for herein and
determined by the bylaws. Representatives of the executive committee
shall serve a one-year term. Representatives of the executive committee
must be entitled to one vote each. The executive committee must have the
power to act on behalf of the commigsion, with the exception of
rulemaking, during periods when the commission is not in session. The
executive committee shall oversee the day-to-day activities of the
administration_of the compact, including the activities of the operations
committee_created under this article and compliance and enforcement of
the provisions of the compact, its bylaws, and rules. and such other duties
as provided herein and as deemed necessary:;

Establish an operations committee of not less than seven and not more
than fifteen_representatives to provide analysis, advice, determinations,
and recommendations regarding technology, software, and systems
integration to be acqguired by the commission and to provide analysis,
advice. determinations, and recommendations regarding the establishment
of mandatory rules to be adopted by the commission;

Enter contracts with contracting states so that contracting states can utilize
the services of and fully participate in the clearinghouse subject to the
terms and conditions set forth in such contracts:

Adopt and use a corporate seal; and

Perform such other functions as may be necessary or appropriate to

achieve the purposes of this compact consistent with the state regulation
of the business of insurance.

Article VI. - Organization of the Commission

@

Each compacting state must have and is limited to one member. Each
state shall determine the qualifications and the method by which it
selects a member and set forth the selection process in the enabling
provision of the legislation that enacts this compact. In the absence of
such a provision, the member must be appointed by the governor of
such compacting state. Any member may be removed or suspended
from office as provided by the law of the state from which that member
must be appointed. Any vacancy occurring in the commission must be
filled in accordance with the laws of the compacting state wherein the
vacancy exists.
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b. Each member is entitled to one vote and must have an opportunity to
participate in the governance of the commission in accordance with
the bylaws.

c. The commission, by a majority vote of the members, shall prescribe

bylaws to govern its conduct as may be necessary or appropriate to
carry out the purposes and exercise the powers of the compact,
including:

Establishing the fiscal year of the commission;

1)

(2) Providing reasonable procedures for holding meetings of the
commission, the executive committee, and the operations
committee;

{3) Providing reasonable standards and procedures for the
establishment and meetings of committees, and governing any

general or specific delegation of any authority or function of the
commission;

{4) Providing reasonable procedures for calling and conducting
meetings of the commission which consist of a majority of
commission members, ensuring reasonable advance notice of
each such meeting and providing for the right of citizens to
attend each such meeting with enumerated exceptions designed
to protect the public's interest, the privacy of individuals, and
insurers' and surplus lines licensees’ proprietary information,
including trade secrets. The commission may meet in camera
only after a majority of the entire membership votes to close a
meeting in toto or in pant. As soon as practicable, the
commission shall make public a copy of the vote to close the
meeting revealing the vote of each member with no proxy votes
allowed, and votes taken during such meeting;

(5) Establishing the titles, duties. and authority and reasonable
procedures for the election of the officers of the commission;

(8) Providing reasonable standards and procedures for the
establishment of the personnel policies and programs of the
commission. Notwithstanding_any civil service or other similar
laws of any compacting state, the bylaws must exclusively
govern the personnel policies and programs of the commission:.

(7) Promulgating a code of ethics to address permissible and

prohibited activities of commission members and employees:.
and

(8) Providing a mechanism for winding up the operations of the
commission and the equitable disposition of any surplus funds
that may exist after the termination of the compact after the
payment or reserving or both of all of its debts and obligations.

d. The commission shall publish its bylaws in a convenient form and file
a copy thereof and a copy of any amendment thereto, with the
appropriate agency or officer in each of the compacting states.

- i . .
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An executive committee of the commission is established. All actions
of the executive committee,_including compliance and enforcement,
are subject to the review and ratification of the commission as
provided in the bylaws. The executive committee may have no more
than fifteen representatives, or one for each state if there are less than
fifteen compacting states, who shall serve for a {term and be
established in accordance with the bylaws.

The executive committee must have such authority and duties as may
be set forth in the bylaws, including:

{1) Managing the affairs of the commission in a manner consistent
with the bylaws and purposes of the commission;

{2) Establishing and overseeing an grganizational structure within
and appropriate procedures for the commission to provide for
the creation of rules and operating procedures:

Qverseeing the offices of the commission; and

3)

{4) Planning, implementing, and coordinating communications and
activities with other state. federal, and local government
organizations in order to advance the goals of the commission.

The commission annually shall elect officers from the executive

committee, with each having such authority and duties as may be
specified in the bylaws.

The executive committee, subject to the approval of the commission,
shall appoint or retain an executive director for such period, upon such
terms and conditions, and for such compensation as the commission
determines appropriate. The executive director shall serve as
secretary to the commission, but may not be a member of the
commission. The executive director shall hire and supervise such
other persons as may be authorized by the commission.

An operations committee is established. All actions of the operations
committee are subject to the review and oversight of the commission
and_the executive committee and must be approved by the
commission. The executive committee must accept the determinations
and recommendations of the operations committee unless good cause
is shown why such determinations and recommendations should not
be approved. Any disputes as to whether good cause exists to reject
any determination or recommendation of the operations committee
must be resolved by the majority vote of the commission.

The operations committee may not have more than fifteen
representatives or one for each state if there are fewer than fifteen
compacting states, who shall serve for a term and must be

established as set forth in the bylaws.
The oge(ations committee must have responsibility for;

{1} Evatuati'ng technology reguirements for the clearinghouse,
assessing existing systems used by state requlatory agencies
and state stamping offices to maximize the efficiency and
successful integration of the clearinghouse technology systems
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with state and state stamping office technology platforms. and to
minimize costs to the states, state stamping offices, and the

clearinghouse.

(2) Making recommendations to the executive committee based on
its analysis and determination of the clearinghouse technology
requirements and compatibility with existing state and state
stamping office systems.

(3} Evaluating the most suitable proposals for adoption as

mandatory rules, assessing such proposals for ease of
integration by states, and likelihood of successful
implementation and to report to the executive committee its
determinations and recommendations.,

(4) Such other duties and responsibilities as are deleqated to_it by
the bylaws, the executive committee, or the commission.

All representatives of the operations committee must be individuals
who have extensive experience or employment or both in the surplus
lines insurance business, including executives and attorneys
employed by surplus lines insurers, surplus lines licensees, law firms,
state insurance departments or state stamping offices or any
combination of these entities. Operations committee representatives
from compacting states, which utilize the services of a state stamping
office, shall appoint the chief operating officer or a senior manager of
the state stamping office to the operations committee.

A legislative committee composed of state legislators or their
designees is established to monitor the operations of and make
recommendations to. the commission, including the executive
committee, provided that the manner of selection and term of any
legislative committee member must be as set forth in the bylaws. Prior
to the adoption by the commission of any uniform standard, revision to
the bylaws_annual budget, or other significant matter as may be
provided in the bylaws, the executive committee shall consult with and
report to the legislative committee.

The commission may establish additional advisory committees as its
bylaws may provide for the carrying out of its functions.

The commission shall maintain its corporate books and records in

accordance with the bylaws.

a.

The members, officers, executive director, emplovees, and
representatives of the commission, the executive commitiee, and any
other committee of the commission must be immune from suit and
liability, either personally or in their official capacity, for any claim for
damage to or loss of property or personal injury or other civil liability
caused by or arising out of any actual or alleged act, error, or omission
that occurred, or that the person against whom the claim is made had
a reasonable basis for believing occurred within the scope of
commission employment, duties, or responsibilities; provided that
nothing in this subdivision may be construed to protect any such
person from suit or liability or both for any damage, loss, injury, or
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liability caused by the intentional or willful or wanton misgonduct of
that person.

=3

The commission shali defend any member, officer, executive director,
employee, or representative of the commission, the executive
committee or any other committee of the commission in any civil
action seeking_to impose liability arising out of any actual or alleged
act, error, or omission that occurred within the scope of commission
employment, duties. or responsibilities, or that the person against
whom the claim is made had a reagsonable basis for believing
occurred within the scope of commission employment, duties, or
responsibilities, provided that nothing herein may be construed to
prohibit that person from retaining that person's own counsel, and
provided further that the actual or alleged act,_error, or omission did
not result from that person's_intentional or willful or wanton
misconduct.

o

The commission shall indemnify and hold harmless any member,
officer, executive director, employee, or representative of the
commission, executive committee, or any other committee of the
commission for the amount of any settiement or judgment obtained
against that person arising out of any actual or alleged act,_error, or
omission that occurred within the scope of commission employment,
duties, or responsibilities, or that such person had a reasonable basis
for believing occurred within the scope of commission employment,
duties, or responsibilities, provided that the actual or alleged act, error,
or omission did not result from the intentional or willful or wanton
misconduct of that person.

Article VII. - Meetings and Acts of the Commission

The commission shall meet and take such actions as are consistent with
the provisions of this_ compact and the bylaws.

Each member of the commission may cast a vote to which that compacting
state is entitied and may participate in the business and affairs of the
commission. A member shall vote in person or by such other means as
provided in the bylaws. The bylaws may provide for members' participation
in meetings by telephone or other means_of communication.

The commission shall meet at least once during each calendar year.
Additional meetings must be held as set forth in the bylaws.

Public notice must be given of all meetings and all meetings must be open
to the public, except as set forth in the rules or otherwise provided in the
compact.

The commission shall promulgate rules concerning its meetings consistent
with the principles contained in_the Government in the Sunshine Act
[5 U.8.C. 552b], as may be amended.

The commission and its committees may close a meeting, or portion
thereof, where it determines by majority vote that an open meeting would

be likely to:
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Relate solely to the commission's internal personnel practices and
procedures;

=3

Disclose matters specifically exempted from disclosure by federal and
state statute;

(3

Disclose trade secrets or commercial or financial information that is
privileged or confidential;

e

Involve accusing a person of a crime, or formally censuring a person;

e. Disclose information of a personail nature where disclosure would
constitute a clearly unwarranted invasion of personai privacy:

jrh

Disclose investigative records compiied for law enforcement
purposes: or

d. Specifically relate to the commission's issuance of a subpoena, orits
participation in a civil action or other legal proceeding.

For a meeting, or portion of a meeting, closed pursuant to this provision.
the commission's legal counsel or designee shall certify that the meeting
may be closed and shall reference each relevant exemptive provision. The
commission shall keep minutes which must fully and clearly describe all
matters discussed in a meeting and must provide a full and accurate
summary of actions taken, and the reasons therefore, including a
description of the views expressed and the record of a roll call vote. All
documents considered in connection with an action must be identified in
such minutes. All minutes and documents of a closed meeting must remain
under seal, subject to release by a majority vote of the commission.

Article VIIi. - Rules and Operating Procedures - Rulemaking Functions

of the Commission

The commission shall adopt reasonable rules in order to effectively and
efficiently achieve the purposes of this compact. Notwithstanding the
foregoing, in the event the commission exercises its rulemaking authority
in a manner that is beyond the scope of the purposes of this compact, or
the powers granted hereunder, then such an action by the commission_is
invalid and has no force or effect.

Rules must be made pursuant {o a rulemaking _process that substantially
conforms to the Model State Administrative Procedure Act of 1981,
Uniform Laws Annotated, vol. 15, p.1 (2000) as amended, as may be
appropriate to the operations of the commission.

All rules and amendments, thereto, must become effective as_of the date
specified in each rule, operating procedure, or amendment.

Not later than thirty days after a rule is adopted, any person may file a
petition for judicial review of the rule, provided that the filing of such a
petition may not stay or otherwise prevent the rule from becoming effective
unless the court finds that the_petitioner has a substantial likelihood of
success. The courte shall give deference to the actions of the commission
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consistent with applicable law and may not find the rule to be unlawful if
the rule represents a reasonabie exercise of the commission's authority.

Article IX. - Commission Records and Enforcement

The commission shall adopt rules establishing conditions and procedures
for public inspection and copying of its information and official records,
except such information and records involving the privacy of individuals,
insurers, insureds, or surplus lines licensee trade secrets. State
transaction documentation and clearinghouse transaction data collected by
the clearinghouse must be used for only those purpgses expressed in or
reasonably implied under the provisions of this compact, and the
commission shall afford this data the broadest protections as permitted by
any applicable taw for proprietary information, trade secrets, or personal
data. The commission may adopt additional rules under which it may make
available to federal and state agencies, including law enforcement
agencies, records and information otherwise exempt from disclosure, and
may enter agreements with such agencies to receive or exchange
information or records subject to nondisclosure and confidentiality
provisions.

Except as to privileged records, data, and information, the laws of any
compacting state pertaining to confidentiality or nondisclosure may not
relieve any compacting state member of the duty to disclose any relevant
records, data, or information to the commission, provided that disclosure to
the commission may not be deemed to waive or otherwise affect any
confidentiality requirement, and further provided that, except as otherwise
expressly provided in this section, the commission may not be subject to
the compacting state's laws pertaining to confidentiality and nondisclosure
with respect to records, data, and information in its possession.
Confidential information of the commission must remain confidential after
such information is provided to any member, and the commission shall

maintain the confidentiality of any information provided by a member that is
confidential under that member's state law.

The commission shall monitor compacting states for compliance with duly
adopted bylaws and rules. The commission shall notify any nencomplying
compacting state in writing of its noncompliance with commission bylaws
or rules. If a noncomplying compacting state fails io remedy its
noncompliance within the time specified in the notice of noncompliance,
the compacting state must be deemed to be in default as set forth in
article XIV.

Article X. - Dispute Resolution

Before a member may bring an action in a court of competent jurisdiction
for violation of any-provision, standard, or requirement of the compact, the
commission shall attempt, upon the request of a member. to resolve any
disputes or other issues that are subject to this compact and which may
arise between two'or more compacting states, contracting states, or
noncompacting states, and the commission shall promulgate a rule
providing alternative dispute resolution procedures for such disputes.
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The commission shall also provide aiternative dispute resolution
procedures to resolve any disputes between insureds or surplus lines

licensees concerning a tax calculation or allocation or related issues which
are the subject of this compact.

Any alternative dispute resolution procedures must be utilized in
circumstances where a dispute arises as to which state constitutes the
home state.

Article Xl. - Review of Commission Decisions

Except as necessary for adopting rules to fuifill the purposes of this
compact, the commission may not otherwise regulate insurance in the
compacting states.

Not later than thirty days after the commission has given notice of any rule
or allocation formula, any third-party filer or compacting state may appeal
the determination to a_review panel appointed by the commission. The
commission shall adopt rules to establish procedures for appointing such
review panels and provide for notice and hearing. An allegation that the
commission, in making compliance or tax determinations acted arbitrarily,
capriciously, or in a manner that is an abuse of discretion or otherwise not

in_accordance with the law, is subject to judicial review in accordance with
subsection 6 of article l1I.

The commission may monitor, review, and reconsider commission
decisions upon a finding that the determinations or allocations do not meet
the relevant rule. Where appropriate. the commission may withdraw or
modify its determination or allocation after proper notice and hearing.
subject to the appeal process in subsection 2.

Article XIl, - Finance

The commission shall pay or provide for the payment of the reasonable
expenses of its establishment and organization. To fund the cost of its
initial operations, the commission may accept contributions, grants, and

other forms of funding from the state stamping offices. compacting states,
and other sources.

The commission shall collect a fee payable by the insured directly or
through a_surplus lines licensee on each transaction processed through
the compact clearinghouse, to cover the cost of the operations and
activities of the commission and its staff in a total amount sufficient to
cover the commission's annual budget.

The commission's budget for a fiscal year may not be approved until it has
been subject to notice and comment as set forth in article Vill.

The commission must be regarded as performing essential governmental
functions in exercising such powers and functions and in carrying qut the
provisions of this compact and of any law relating thereto, and may not be
required to pay any taxes or assessments of any character, levied by an
state or political subdivision thereof, upon any of the property used by it for
such purposes, or any income or revenue therefrom, including any profit
from a sale or exchange.
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The commission shall keep complete and accurate accounts of all its
internal receipts. including grants and donations, and disbursements for all
funds under its control. The internal financial accounts of the commission
must be subject to the accounting procedures established under its
bylaws. The financial accounts and reports, including the system of internat
controls and procedures of the commission. must be audited annually by
an independent certified public accountant. Upon the determination of the
commission, but not-less frequently than every three years, the review of
the independent auditor must include a management and performance
audit of the commission. The commission shall make an annual report to
the governor and legislature of the compacting states, which must include
a report of the independent audit. The commission's internal accounts may
not be confidential and such materials may be shared with the
commissioner, the controller, or the stamping office of any compacting
state upon request, provided, however, that any workpapers related to any
internal or independent audit and any information regarding the privacy of
individuais, and licensees' and insurers' proprietary information, including
trade secrets, must remain confidential,

A compacting state may not have any claim to or ownership of any
property held by or vested in the commission or to any commission funds
held pursuant to the provisions of this compact,

The commission may not make any political contributions to candidates for
elected office, elected officials, political parties, or political action
committees. The commission may not engage in lobbying except with
respect to changes to this compact.

Article Xlll. - Compacting States, Effective Date, and Amendment

Any state is eligible to become a compacting state.

The compact must become effective and binding upon legislative
enactment of the compact into law by two compacting states, provided the
commission must become effective for purposes of adopting rules, and
greating the clearinghouse when there are a total of ten compacting states
and contracting states or, alternatively, when there are compacting states
and contracting states representing greater than_forty percent of the
surplus lines insurance premium volume based on records of the
percentage of surplus lines insurance premium set forth in subsection 4.
Thereafter, it must become effective and binding as to any other
compacting state upon enactment of the compact into law by that state.
Notwithstanding the foregoing, the clearinghouse operations and the duty
to report clearinghouse transaction data must begin on the first January
first or July first following the first anniversary of the commission's effective
date. For states that join the compact subsequent to the effective date, a
start date for reporting clearinghouse transaction data must be set by the
commission provided surplus lines licensees and all other interested
parties receive not less than ninety days’ advance notice.

Amendments to the compact may be proposed by the commission for
enactment by the compacting states. An amendment may not become

effective and binding upon the commission and the compacting states
unless and until all compacting states enact the amendment into law.
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Surplus lines insurance premiums by state:

State

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware

Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carglina
North Dakota
Ohio
QOklahoma
Oregon

Pennsylvania
Rhode Island

South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin

Premiums Based

on Taxes Paid

{

$445,746.000
89,453,519
663,703,267
201,859,750
5.622,450,467
543,781,333
329,358,800
92,835,950
2,660,908.760
895,643,150
232,951,489
74,202,255
1,016,504,629
412,265,320
135,130,933
160,279,300
167,996,133
853,173,280
60.111.200
434,887,600
708,640,225
703,357,040
393,128,400
263,313,175
404,489 860
64,692,873
92,141,167
354,271,514
102,946,250
1,087,994,033
67,608,458
2.768.618.083
514,965,060
36,223,943
342,000.000
319,526,400
312,702,150
780,666,667
71,794.067
412,489,825
38,702,120
451,775,240
3,059.170.454
142,593.412
41,919,433
611,530,667
739,932,050
130,476,250
248,758,333

Page No. 19

Share of Total
Premiums

1.47%
0.29%
2.18%
0.66%
18.49%
1.79%
1.08%
0.31%
8.75%
2.95%
0.77%
0.24%
3.34%
1.36%
0.44%
0.53%
0.55%
2.81%
0.20%
1.43%
2.33%
2.31%
1.29%
0.87%
1.33%

11.8107.01002
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Wyoming 40,526,967 0.13%
Total $30,400,197.251 100.00%

This data is 2005 calendar year data excerpted from a study dated

Febuary 27, 2007, by Mackin & Company.

Article XIV. - Withdrawal, Default, and Termination

a.
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Once effective, the compact must continue_in force and remain
binding upon each and every compacting state, provided that a
compacting state may withdraw from the compact, "withdrawing

state", by enacting a statute specifically repealing the statute which
enacted the compact into law.

The effective date of withdrawal is the effective date of the repealing
statute. However, the withdrawal may not apply to any tax or
compliance determinations approved on the date the repealing statute
becomes effective. except by mutual agreement of the commission

and the withdrawing state unless the approval is rescinded by the
commission.

The member of the withdrawing state shall jimmediately notify the
executive committee of the commission in writing upon the
introduction of legislation repealing this compact in the withdrawing
state. '

The commission shall notify the other compacting states of the
introduction of such legislation within ten days after its receipt of
notice thereof.

The withdrawing state is responsible for all obligations, duties, and
liabilities incurred through the effective date of withdrawal, including
any obligations, the performance of which extend beyond the effective
date of withdrawal. To the extent those obligations may have been
released or relinguished by mutual agreement of the commission and
the withdrawing state, the commission's determinations prior to the
effective date of withdrawal must continue to be effective and be given
full force and effect in the withdrawing state, unless formally rescinded
by the commission.

Reinstatement following withdrawal of any compacting state must
occur upon the effective date of the withdrawing state reenacting the
compact.

If the commission determines that any compacting state has at any
time defaulted, "defaulting state". in the performance of any of its
obligations or responsibilities under this compact, the bylaws or duly
promulgated rules then after notice and hearing as set forth in the
bylaws, all rights. privileges, and benefits conferred by this compact
on the defaulting state must be suspended from the effective date of
default as fixed by the commission. The grounds for default include
failure of a compacting state to perform its obligations or
responsibilities and any other grounds designated in commission
rules. The commission shall immediately notify the defaulting state in
writing of the defaulting state's suspension pending a cure of the
default. The commission shali stipuiate the conditions and the time
period within which the defaulting state shall cure its default. if the
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defaulting state fails to cure the default within the time period specified
by the commission, the defaulting state must be terminated from the
compact and all rights, privileges, and benefits conferred by this
compact must be terminated from the effective date of termination.

(=3

Decisions of the commission that are issued on the effective date of
termination must remain in force in the defaulting state in the same

manner as if the defaulting state had withdrawn voluntarily pursuant to
subsection 1.

[©

Reinstatement following termination of any compacting state requires
a reenactment of the compact.

[

The compact dissolves effective upon the date of the withdrawal or
default of the compacting state which reduces membership in the
compact to one compacting state.

i3

Upon the dissolution of this compact, the compact becomes null and
void and must have no further force or effect, and the business and
affairs of the commission must be wound up and any surplus funds
shall be distributed in accordance with the ruies and bylaws.

Article XV. - Severability and Construction

The provisions of this compact are severable and if any phrase, clause,

sentence, or provision is deemed unenforceable, the remaining provisions
of the compact must be enforceable.

The provisions of this compact must be liberally construed to effectuate its
purposes.

Throughout this compact the use of the singular includes the plurat and
vice versa.

Any headings and captions of articles, subsections, and subdivisions used
in this compact are for convenience only and must be ignored in construing
the substantive provisions of this compact.

Article XVI. - Binding Effect of Compact and Other Laws

a. Nothing herein prevents the enforcement of any other law of a
compacting _state except as provided in_subdivision b.

b. Decisions of the commission, and any rules, and any other
requirements of the commission must constitute the exclusive rule, or
determination applicabie to the compacting states. Any law or
reguliation regarding nonadmitted insurance of multistate risks that is
contrary to rules of the commission is preempted with respect to the
following;

(1) Clearinghouse transaction data reporting requirements:;
(2) Allocation formula:

{(3) Clearinghouse transaction data collection requirements:
¥ ;
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(4) Premium tax payment timeframes and rules concerning
dissemination of data among the compacting states for
» nonadmitted insurance of multistate risks and single-state risks:

(5) Exclusive compliance with surplus lines law of the home state of
the insured;

(8) Rules for reporting to a clearinghouse for receipt and distribution
of clearinghouse transaction data related to nonadmitted

insurance of multistate risks:

(7} Uniform foreign insurers eligibility requirements;
(8) Uniform policyholder notice; and

(9) Uniform treatment of purchasing aroups procuring nonadmitted
insurance:

[

Except as stated in subdivision b, any rule, uniform standard. or other
requirement of the commission must constitute the exclusive provision
that a commissioner may apply to compliance or tax determinations.
Notwithstanding the foregoing, no action taken by the commission
may abrogate or restrict; the access of any person to state courts; the
availability of alternative dispute resolution under article X; remedies
available under state law related to breach of contract, tort, or other
laws _not specifically directed to compliance or tax determinations;
state law relating to the construction of insurance contracts; or the
authority of the attorney general of the state, including maintaining any
H actions or proceedings. as authorized by law.

[
%

Ali lawfui_actions of the commission, including all rules adopted by the

commission, are binding upon the compacting states, except as
provided herein.

=

All agreements between the commission and the compacting states
are binding in accordance with their terms.

[©

Upon the request of a party to a conflict over the meaning or
interpretation of commission actions, and upon a majority vote of the
compacting states, the commission may issue advisory opinicns
regarding the meaning or interpretation in dispute. This provision may
be implemented by rule at the discretion of the commission.

e

In the event any provision of this compact exceeds the constitutional
limits imposed on the legislature of any compacting state, the
obligations, duties, powers. or jurisdiction sought to be conferred by
that provision upon the commission must be ineffective as to that state
and those obligations, duties, powers, or jurisdiction must remain_in
the compacting state and must be exercised by the agency thereof to

which those obligations, duties, powers. or jurisdiction are delegated
by law in effegt at the time this compact becomes effective.

4o
SECTION 13. EMERGENCY. This Act is declared to be an emergency
measure.” 5

0 Renumber accordingty
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Roll Call Vote # 2

2011 HOUSE STANDING COMMITTEE ROLL CALL VOTES

BILL/RESOLUTION NO.

House

House Industry, Business and Labor

)

[} Check here for Conference Committee

Legisiative Council Amendment Number

Action Taken:

(8l 7. Sloog

Committee

™4 Do Pass [ | Do Not Pass &L Amended [] Adopt Amendment

Motion Made Byge{)- kO\ — lDC,(' Seconded R{P ’R U«hc\f

Representatives Yes | No Representatives Yes | No
Chairman Keiser ~ Representative Amerman ~
Vice Chairman Kasper ~ Representative Boe ~J4
Representative Clark ~ Representative Gruchalla ™~
Representative Frantsvog ~ Representative M Nelson ~J
Representative N Johnson ~
Representative Kreun ~
Representative Nathe ™~
Representative Ruby ~y
Representative Sukut ~
Representative Vigesaa ~

Total Yes \ 4' No D
Absent O
Floor Assignment R{,D ) Ka,ﬁi\)@f
,‘ .
If the vote is on an amendment, briefly indicate intent:
b
U\
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Com Standing Committee Report Module ID: h_stcomrep=25 010
February 8, 2011 10:09am ' Carrier: Kasper
Insert LC: 11.8107.01002 Title: 02000

REPORT OF STANDING COMMITTEE
HB 1123: Industry, Business and Labor Committee (Rep. Keiser, Chairman)
recommends AMENDMENTS AS FOLLOWS and when s0 amended, recommends
DO PASS (14 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1123 was placed
on the Sixth order on the calendar.

Page 1, line 3, after "insurance” insert "and enactment of the surplus lines insurance
multistate compliance compact”

Page 1, line 3, remove the first "and”
Page 1, line 5, after "insurance" insert ", and to declare an emergency”

Page 5, line 2, after "search" insert "or to file the affidavit in subsection 7"

Page 6, line 23, replace "In" with "If the insured's home state is this state_in"

Page 7, remove line 10
Page 7, line 11, repiace "with other states” with:

"3. Under section 26.1-44-11, the state has entered the surplus lines insurance
multistate compliance compact”

Page 7, line 20, remove "If a surplus lines policy_procured through a surplus lines producer
covers properties,”

Page 7, remove lines 21 and 22

Page 7, line 23, replace "properties, risks, or exposures located or to be performed in this
state. In" with "lf the insured's home state is this state. in"

Page 8, line 23, replace "The" with "If the insured's home state is this state, the"

Page 9, line 16, replace "Each” with "If the insured's home state is this state, each”

Page 10, line 20, replace "On" with "If the insured's home state is this state, on"

Page 11, line 26, replace "In" with "If the insured's home state is this state, in"

Page 12, replace lines 3 through 11 with:

"26.1-44-11. Enactment of surplus lines insurance multistate compliance
compact.

The surplus lines insurance multistate compliance compact is enacted into
law and entered by this state with ail other states legally joining therein in the form
substantially as follows:

Article |, - Purpose

The purposes of this compact are:

1. To implement the express provisions of the Nonadmitted and Reinsurance
Reform Act.

2. To protect the premium tax revenues of the compacting states through
facilitating the payment and collection of premium tax on nonadmitted
insurance: and to protect the interests of the compacting states by
supporting the continued availability of such insurance to consumers; and to

provide for allocation of premium tax for nonadmitted insurance of

(1) DESK {(3) COMMITTEE Page 1 h_stcomrep_25_010
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multistate risks among the states in accordance with uniform allocation
formulas to be developed. adopted, and implemented by the commission.

To streamline and improve the efficiency of the surplus lines market by
eliminating duplicative and inconsistent tax and regulatory requirements
among the states:; and promote and protect the interest of surplus lines
licensees who assist such insureds and surplus lines insurers, thereby
ensuring the continued availability of surplus lines insurance to consumers.

To streamline regulatory compliance with respect to nonadmitted insurance
placements by providing for exclusive single-state requlatory compliance for
nonadmitted insurance of multistate risks. in accordance with rules to be
adopted by the commission, thereby providing certainty regarding such
compliance to all persons who _have an interest in such transactions,

including insureds, regulators, surplus lines licensees,_other insurance
producers, and surplus lines insurers.

To establish a clearinghouse for receipt and dissemination of premium tax
and_clearinghouse transaction data related to nonadmitted insurance of

multistate risks, in accordance with rules to be adopted by the commission,

To improve coordination of requlatory resources and expertise between
state insurance departments and other state agencies, as well as state
surplus lines stamping offices, with respect to nonadmitted insurance.

To adopt uniform rules to provide for premium tax payment, reporting,
allocation, data coliection and dissemination for nonadmitted insurance of
multistate risks and single-state risks, in accordance with rules to be
adepted by the commission, thereby promoting the overall efficiency of the
nonadmitted insurance market.

To adopt uniform mandatory rules with respect to requlatory compliance
requirements for:

a. Foreign insurer eligibility requirements.

b. Surplus lines policyholder notices.

To establish the surpius lines insurance multistate compliance compact
commission.

To coordinate reporting of clearinghouse transaction data on nonadmitted
insurance of multistate risks among compacting states and contracting
states,

To pecform these and such other related functions as may be consistent

with the purposes of the surplus lines insurance multistate compliance
compact,

Article ll. - Definitions

Eor purposes of this compact. the following definitions apply:

"Admitted insurer” means an insurer that is licensed, or authorized, to

transact the business of insurance under the law of the home state; for

purposes of this compact, "admitted insurer” does not include a domestic
surplus lines insurer as may be defined by applicable state law.

"Affiliate” means with respect to an insured, any entity that controls. is
controlied by, or is under common control with the insured.

{1} DESK (3) COMMITTEE Page 2 h_stcomrep_25_010
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"Allocation formula" means the uniform metheds promulgated by the
commission by which insured risk expesures will be apportioned to each
state for the purpose of calculating premium taxes due.

"Bylaws" means those bylaws established by the commission for its
governance,  or for directing or controlling the commission's actions or
conduct.

"Clearinghouse” means the commission's operations involving the
acceptance, processing. and dissemination, among the compacting states,
contracting states, surplus lines licensees, insureds and other persons, of
premium tax and clearinghouse transaction data for nponadmitted insurance
of multistate risks, in accordance with this compact and rules to be adopted

by the commission,

"Clearinghouse transaction data" means the information regarding
nonadmitted insurance of multistate risks required to be reported, accepted,
collected, processed, and disseminated by surplus lines_licensees for
surplus lines insurance and insureds for independently procured insurance
under this compact and rules to be adopted by the commission.
Clearinghouse transaction data includes information related to single-state
risks if a state elects to have the clearinghouse collect taxes on single-state
risks for such state.

"Commission” means the surpius lines insurance muitistate compliance
compact commission established hy this compact,

"Commissioner” means the chief insurance regulatory official of a state,
including commissioner, superintendent, director, or administrator or their

designees.

"Compacting state” means any state that has enacted this compact
legislation_and which has not withdrawn_pursuant to article XIV. subsection
1, or been terminated pursuant to article X1V, _subsection 2.

"Contracting state" means any state that has not enacted this compact
legislation but has entered a written contract with the commission to utilize

the services of and fully participate in_the clearinghouse.

"Control", an entity has "control” over another entity if;

a. The entity directly or indirectly or acting through one or more other

persons owns, contrels, or has the power to vote twenty-five percent or
more of any class of voting securities of the other entity; or

b. The entity confrols in_any manner the election of a majority of the
directors or trustees of the other entity.

"Home state”;

a. Except as provided in subdivision b, the term "home state” means, with
respect to an insured:

(1) The state in which an insured maintains its principal place of
business or, i_h the case of an individual, the individual's principal
residence; or

(2) If one hundred percent of the insured risk is located out of the state
referred to in-paragraph 1, the state to which the greatest
percentage of the insured’s taxable premium for that insurance
contract is atlocated,
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a single nonadmitted insurance contract, the term "home state” means
the home state, as determined pursuant to subdivision a, of the member

of the affiliated group that has the largest percentage of premium
attributed to it under such insurance contract.

0 b. If more than one insured from an affiliated group are named insureds on

13. independently procured insurance” means insurance procured by an
insured directly from a surplus lines insurer or other nonadmitted insurer as

permitted by the laws of the home state

14, Insurer eligibility requirements” means the criteria, forms, and procedures
established to qualify as a surplus lines insurer under the law of the home

state provided that such criteria, forms. and procedures are consistent with
the express provisions of the Nonadmitted and Reinsurance Reform Act on
and after July 21, 2011,

15. "Member" means the person or persons chosen by a compacting state as
its representative or representatives to the commission provided that each

compacting state is limited to one vote.

16. "Multistate risk” means a risk with insured exposures in more than one
state.

17. "Nonadmitted insurance” means surplug lines insurance and independently
procured insurance.

18. 'Nonadmitted insurer” means an insurer that is not authorized or agmitted
to transact the business of insurance under the law of the home state.

” 19. "Nonadmitted and Reinsurance Reform Act" means the Nonadmitted and
Reinsurance Reform Act of 2010 [Pub. L. 111-203;
124 Stat.1589: 15 U.5.C. 8201 et seq.] which is subtitle B of title V of the
Dodd-Frank Wall Street Reform and Consumer Protection Act.

"Noncompacting state” means any state that has not adopted this compact.

"Policyholder notice” means the disclosure notice or stamp that is required
to be furnished to the applicant or policyholder in connection with a surplus
lines insurance placement.

22. "Premium tax' means with respect to nonadmitted insurance, any tax, fee
assessment, or other charge imposed by a government entity directly or
indirectly based on any payment made as consideration for such insurance,
including premium deposits, assessments, registration fees, and any other
compensation given in consideration_for a contract of insurance.

23. "Principal place of business" means with respect to determining the home
state of the insured, the state where the insured maintains its headquarters
and where the insured's high-level officers direct. control, and coordinate
the business activities of the insured.

24. "Purchasing_ groun” means any group formed pursuant to the Liability Risk
Retention Act which has as one of its purposes the purchase of liability
insurance on a group basis, purchases such insurance only for its group
members and only to cover their similar or related liahility exposure and is
composed of members whose businesses or activities are similar or retated
with respect to the liability to which members are exposed by virtue of any

related, similar, or common business, trade, product, services, premises, or
» operations and is domiciled in any state.
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"Rule” means a statemeént of general or particular applicability and future

effect promulgated by the commission designed to implement, interpret, or
prescribe law or policy or describing the organization, procedure, or practice

requirements of the commission which shall have the force and effect of law
in_the compacting states.

"Single-state risk’’ means a risk with insured exposures in only one state.

"State” means any state_district, or territory of the United States of America.

"State transaction documentation” means the information reguired under
the laws of the home state to be filed by surplus lines licensees in order to
report surplus lines insurance and verify compliance with surplus lines laws,

and by insureds in order to report independently procured insurance.

"Surplus lines insurance” means insurance procured by a surplus lines
licensee from a surplus lines insurer or other nonadmitted insurer as
permitted under the law of the home state: for purposes of this compact.
"surplus lines insurance” also means excess lines insurance as may be

defined by applicable state law.

"Surplus lines insurer" means a nonadmitted insurer eligible under the law
of the home state to accept business from a surplus lines licensee: for
purposes of this compact, "surplus lines insurer” also means an insurer that

is permitted to write surplus lines insurance under the laws of the state
where such insurer is domiciled.

"Surplus lines licensee” means an individual, firm, or corporation licensed
under the faw of the home state to place surplus lines insurance.

Article llIl. - Establishment of the Commission and Venue

The compacting states-hereby create and establish a joint public agency
known as the surplus lines insurance multistate compliance compact
commission.

Pursuant to article IV, the commission may adopt mandatory rules that
establish exclusive home state authority regarding nonadmitted insurance
of multistate risks, allocation formulas, clearinghouse transaction data, a
clearinghouse for receipt and distribution of allocated premium tax and
clearinghouse transaction data. and uniform rulemaking procedures and
rules for the purpose of financing, administering, operating, and enforcing
compliance with the provisions of this compact, its bylaws, and rules.

Pursuant to article IV, the commission may adopt mandatory rules
establishing foreign insurer eligibility requirements and a concise and
objective policyholder notice reqarding the nature of a surplus lines

placement.

The commission is_a body corporate and politic, and an instrumentality of
the compacting states.

The commission is solely responsible for its liabilities except as otherwise
specifically provided in this compact.

Venue is proper and judicial proceedings by or against the commission

must be brought solely and exclusively in_a_court of competent jurisdiction
where the principal office of the commission is located. The commission
may waive venue and-jurisdictional defenses to the extent it adopts or
consents to participate in alternative dispute resolution proceedings.
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The commission shall adopt mandatory rules that estabiish:

0 Article IV. - Authority to Establish Mandatory Rules

1. Allecation formulas for each type of nonadmitted insurance coverage, which
allocation formulas must be used by each compacting state and contracting
state in acquiring premjum tax ang clearinghouse transaction data from
surplus lines licensees and insureds for reporting to the clearinghouse
created by the compact commission. Such allocation formulas will be
established with input from surpius lines licensees and be based upon

readily available data with simplicity and uniformity for the surplus lines
licensee as a material consideration.

[~

Uniform clearinghouse transaction data reporting requirements for all
information reported to the clearinghouse.

o2

Methods by which compacgting states and contracting states require surplus
lines licensees and insureds to pay premium tax and to report
clearinghouse transaction data to the clearinghouse, including processing
clearinghouse transaction data through state stamping and service offices,
state insurance departments, or other state-designated agencies or entities.

That nonadmitted insurance of multistate risks must be subject to all of the
requlatory compliance requirements of the home state exclusively. Home
state requlatory compliance reguirements applicable to surplus lines
insurance must include persgns required to be licensed to sell, solicit, or
negotiate surplus lines insurance; insurer eligibility requirements or other
approved nonadmitted insurer requirements; diligent search; and state
transaction documentation and clearinghouse transaction data regarding
0 the payment of premium tax as set forth in this compact and rules to be

|

adopted by the commission. Home state requlatory compliance
requirements applicable to independently procured insurance placements
must include providing state transaction documentation and clearinghouse

transaction data regarding the payment of premium tax as set forth in this

compact and rules to be adopted by the commission.

fen

That each compacting state and contracting state may charge its own rate
of taxation_on the premium allocated to such state based on the applicable
allocation formula provided that the state establishes one single rate of
taxation applicable to all nonadmitted insurance transactions and no other
tax _fee assessment, or other charge by any governmental or
gquasi-governmental agency he permitted. Notwithstanding the foregoing,
stamping office fees may be charged as a separate, additional cost unless
such fees are incorporated into a state's single rate of taxation.

[©>

That any change in the rate of taxation by any compacting state or
contracting state be restricted to changes made prospectively on not less
than ninety days' advance notice to the compact commission.

|~

That each compacting state and contracting state shall require premium tax
payments either annually, semiannually, or quarterly utilizing one gr more of
the following dates only: March first_June first, September first, and
December first.

foo

That each compacting state and contracting state_prohibit any other state
agency or political subdivision from requiring surplus lines licensees to
provide clearinghouse transaction data and state transaction documentation
other than to the insurance department_ or tax officials of the home state or

‘ one single designated agent thereof.
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The obligation of the home state by itseif, through a designated agent,
surplus lines stamping, or service office, to coliect clearinghouse transaction
data from surplus lines licensees and from insureds for independently
procured insurance, where applicable, for reporting to the clearinghouse.

A method for the clearinghouse to periodically report to compacting states,
contracting states, surplus lines licensees, and insureds who independently
procure insurance all premium taxes owed to each of the compacting states
and contracting states, the dates upon which payment of such premium
taxes are due, and a method to pay them through the clearinghouse.

That each surplus lines licensee is required to be licensed only in the home
state of each insured for whom surplus lines insurance has been procured.

That a policy considered to be surplus lines insurance in the insured's home
state shall be considered surplus lines insurance in all compacting states
and contracting states, and taxed as a surplus lines transaction in all states
to_ which a portion of the risk is allocated. Each compacting state and
contracting state shall require each surplus lines licensee to pay {o every
other compacting state and contracting state premium taxes on each
multistate risk_ through the clearinghouse at such tax rate charged on
surplus lines transactions in such other compacting states and contracting
states on the portion of the risk in each such compacting state and
contracting state as determined by the applicable uniform allocation formula
adopted by the commission. A policy considered to be independentiy
procured insurance in the insured's home state must be considered
independently procured insurance in all compacting states and contracting
states. Each compacting state and contracting state shall require the
insured to pay every other compacting state and contracting state the
independently procured insurance premium tax on each multistate risk
through the clearinghouse pursuant to the uniform allocation formula
adopted by the commission.

Uniform foreign insurer eligibility requirements as authorized by the
Nonadmitted and Reinsurance Reform Act.

A uniform policyholder notice.

Uniform treatment of purchasing group surplus lines insurance placements.

Article V. - Powers of the Commission

The commission may:

Promulgate rules and operating procedures, pursuant to article Vill of this
compact, which must have the force and effect of law and must be binding
in the compacting states to the extent and in the manner provided in this

compact;

Bring and prosecute legal proceedings or actions in the name of the
commission, provided that the standing of any state insurance department
to sue or be sued under applicable law may not be affected;

Issue subpoenas reqqirinq the attendance and testimony _of witn_esses and
the production of evidence, provided. however, the commission is not
empowered to demand or subpoena records or data from nonadmitted
insurers; b

Establish and maintain offices. including the creation of a clearinghouse for
the receipt of premium tax and clearinghouse transaction data regarding
naonadmitted insurance of muitistate risks. single-state risks for states that
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elect to require surplus lines licensees to pay premium tax on single-state
risks through the clearinghouse _and tax reporting forms:

Purchase and maintain insurance and bonds;

Borrow, accept, or contract for services of personnei,_including employees

of a compacting state or stamping office, pursuant to an open, transparent,
objective, competitive process and procedure adopted by the commission;

Hire empiloyees, professionals,or specialists, and elect or appoint officers,
and to fix their compensation, define their duties and give them appropriate
authority to carry out the purposes of the compact, and determine their
qualifications, pursuant to an open, transparent, objective, competitive
process and procedure adopted by the commission; and to establish the

commission's personnel policies and programs relating to conflicts of
interest, rates of compensation, and qualifications of personnel, and other
related personnel matters;

Accept any and all appropriate donations and grants of money, equipment,
supplies, materials, and services. and to receive. utilize, and dispose of the
same, provided that at all times the commission shall avoid any appearance

of impropriety or conflict of interest or both:

L ease, purchase, accept appropriate gifts or donations of, or otherwise to
own, hold, improve, or use. _any property, real. personal, or mixed, provided

that at all times the commission shall avoid any appearance of impropriety
or conflict of interest or both;

Sell, convey, mortgage, pledge, lease, exchange, abandon, or otherwise
dispose of any property. real. personal, or mixed:

Provide for tax audit rules and procedures for the compacting states with
respect to the allocation of premium taxes including:

a.  Minimum audit standards, including sampling methods:

b. Review of internal controls;

¢. Cooperation and sharing of audit responsibilities between compacting
states:

d. Handling of refunds or credits due to overpayments or improper
allocation of premium taxes:;

e. Taxpayer records to be reviewed, including a minimum retention pericd;
and

f.  Authority of compacting states to review, challenge, or reaudit taxpayer

records:;

Enforce compliance by compacting states and contracting states with rules
and bylaws pursuant to the authority set forth_in article XIV;

Provide for dispute resclution among compacting states and contracting
states:

Advise compacting states_and contracting states on tax-retated issues
relating to insurers, insureds, surplus lines licensees, agents, or brokers

domiciled or doing business in noncompacting states, consistent with the
purposes of this compact;
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Make available advice and training to those personnel in state stamping
offices, state insurance departments, or other state departments for
recordkeeping, tax compliance, and tax allocations; and to be a resource for
state insurance departments and other state departments:

Establish a budget and make expenditures:

Borrow money;

Appeint and oversee committees, including advisery committees comprised
of members, state insurance regulators. state legislators gr their

representatives, insurance industry and consumer representatives, and
such other interested persons as may be designated in this compact and

the bylaws;

Establish an executive committee of not less than seven nor more than
fifteen representatives, which must include officers elected by the

commission_and such other representatives as_provided for herein and
determined by the bylaws. Representatives of the executive committee

shall serve g one-year term, Representatives of the executive committee
must be entitled to one vote each. The executive committee must have the
power to act on behalf of the commission, with the exception of rulemaking,
during periods when the commission is not in session. The executive
committee shall oversee the day-to-day activities of the administration of
the compact, including_the activities of the operations committee created
under this article and compliance and enforcement of the provisions of the
compact, its bylaws_and rules, and such other duties as provided herein
and as deemed necessary:

Establish an operations committee of not iess than seven and not more
than fifteen representatives to provide analysis, advice, determinations,
and recommendations regarding technology, software, and systems
integration to be acquired by the commission and to provide anaiysis,
advice, determinations, and recommendations regarding the establishment

of mandatory rules toc be adopted by the commission;

Enter contracts with contracting states so that contracting states can utilize
the services of and fully participate in the clearinghouse subject to the terms
and conditions set forth in such contracts;

Adopt and use a corporate seal, and

Perform such other functions as may be necessary or appropriate to
achieve the purposes of this compact consistent with the state requlation of
the business of insurance.

Article VI. - Organization of the Commission

Each compacting state must have and is limited to one member. Each
state shall determine the gualifications and the method by which it
selects a member and set forth the selection process in the enabling
provision of the legislation that enacts this compact. In the absence of
such a provision, the member must be appointed by the governor of
such compacting state. Any member may be removed or syspended
from office as provided by the law of the state from which that member
must be appointed. Any vacancy occurring in the commission must be
filled in accordance with the laws of the compacting state whereip the

vacancy exists.

o
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Each member is entitled to one vote and must have an opportunity to
participate in the governance of the commission in_accordance with the

bylaws.

The commission, by a majagrity vote of the members, shall prescribe
bylaws to govern its conduct as may be necessary or appropriate to
carry out the purposes and exercise the powers of the compact,

including:

(1) Establishing the fiscal year of the commission:

(2) Providing reasonable procedures for holding meetings of the
commission, the executive committee, and the operations
committee;

(3) Providing reasonable standards and procedures for the
establishment and meetings of committees, and governing any

general or specific delegation of any authority or function of the
commission;

(4) Providing reasonabie procedures for calling and conducting
meetings of the commission which consist of a majority of
commission members, ensuring reasonable advance notice of
each such meeting and providing for the right of citizens to attend
each such meeting with enumerated exceptions_designed to
protect the public's interest, the privacy of individuals, and insurers'
and surplus lines licensees' proprietary information, including trade
secrets. The commission may meet in camera only after a majority
of the entire membership votes to close a meeting in toto or in_part.
As soon as practicable, the commission shall make public a copy
of the vote to close the meeting revealing the vote of each member
with no proxy votes allowed, and votes taken during such meeting;

(5) Establishing the titles, duties, and authority and reasonable
procedures for the election of the officers of the commission;

(6) Providing reasonable standards and procedures for the
establishment of the personnel policies and programs of the
commission. Notwithstanding any civil service or other similar laws
of any compacting state, the bylaws must exclusively govern the

persgnnel policies and programs of the commission:;

{(7) Promulgating a code of ethics to address permissible and
prohibited activities of commission members and employees; and

{8) Providing a mechanism for winding up the operations of the
commission and the equitable disposition of any surplus funds that
may exist after the termination of the compact after the payment or
reserving or both of all of its debts and obligations.

The commission shall publish its bylaws_in a_convenient form and file a

copy thereof and a copy of any amendment theretq. with the
appropriate agency or officer in each of the compacting states.

An executive committee of the commission is established. All actions of
the executive committee. including compliance and enforcement, are
subject to the review and ratification of the commission as provided in
the bylaws. The executive committee may have no more than fifteen
representatives, or one for each state if there are less than fifteen
compacting states. who shall serve for a term and be established in
accordance with the bylaws.
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The executive committee must have such authority and duties as may
be set forth in the bylaws, including:

{1} Managing the affairs of the commission in a manner consistent with
the bylaws and purposes of the commission;

{2) Establishing and gverseeing an grganizational structure within, and
appropriate procedures for the commission to provide for the
creation of rules and cperating procedures;

Qverseeing the offices of the commission; and

(3)

(4) Planning, implementing, and coordinating communications and
activities with other state, federal, and local government
organizations in_order to advance the goals of the commission.

The commission annually shali elect officers from the executive

committee, with each having such authgrity and duties as may be
specified in the bylaws.

The executive committee, subject to the approval of the commission,
shall appoint or retain an executive director for such period. upon such

terms and conditions, and for such compensation as the commission
determines appropriate. The executive director shall serve as secretary
to the commission, but may not be a member of the commission. The
executive director shall hire and supervise such other persons as may
be authorized by the commission.

An operations commiftee is established. All actions of the operations
committee are subject to the review and oversight of the commission
and the executive committee and must be approved by the commission.
The executive committee must accept the determinations and
recommendations of the operations committee unless good_cause is
shown why such determinations and recommendations should not be
approved. Any disputes as to whether good cause exists to reject any
determination or recommendation of the operations committee must be

resolved by the majority vote of the commission.

The operations committee may net have more than fifteen
representatives or one for each state if there are fewer than fifteen
compacting states, who shall serve for a term and must be established
as set forth in the bylaws.

The operations committee must have responsibility for:

(1} Evaluating technology requirements for the clearinghouse,
assessing existing systems used by state requiatory agencies and
state stamping offices to maximize the efficiency and successful
integration of the clearinghouse technology systems with state and
state stamping office technology platforms, and to minimize costs
1o the states, state stamping offices, and the clearinghouse.

{2) Making recommendations to the executive committee based on its
analysis and determination of the clearinghguse technology
requirements and compatibility with existing state and state
stamping office systems.

(3) Evaluating the most suitable proposals for adoption as mandatory
rules, assessing such proposals for ease of integration by states,
and likelihood of successful implementation and to report o the
executive committee its determinations and recommendations.
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(4) Such other duties and responsibilities as are delegated to it by the
bylaws, the executive committee, or the commission.

i

All representatives of the operations committee must be individuals who
have extensive experience or employment or both in the surplus lines
insurance business, including executives and attorneys employed by
surplus lines insurers, surplus lines licensees, law firms, state insurance

departments or state stamping offices or any combination of these

entities. Operations committee representatives from compacting states
which utilize the services of a state stamping office, shall appoint the

chief operating officer or a senior manager of the state stamping office
lo the operations committee.

[~
[

A legislative committee composed of state legislators or their designees
is established to monitor the gperations of and make recommendations
to,_the commission, including the executive committee, provided that the
manner of selection and term of any legislative committee member must
be as set forth in the bylaws. Prior to the adoption by the commission of
any uniform_standard, revision to the bylaws, annual budget, or other

significant matter as may be provided in the bylaws, the executive
committee shall consult with and repor to_ the ieqgislative committee.

b. The commission may establish additional advisory committees as its
bylaws may provide for the carrying out of its functions.

5. The commission shall maintain its corporate books and records in
accordance with the bylaws.
6. a. The members, officers. executive director, employees, and

representatives of the commission, the executive committee, and any
other committee of the commission must be immune_from suit and
liabikity, either personally or in their official capacity, for any claim for
damage to or loss of property or personal injury or other civil liability
caused by or arising cut of any actual or alleged act, error. or omission
that occurred, or that the person against whom the ¢laim is made had a
reasonable basis for believing occurred within the scope of commission
employment, duties, or responsibilities; provided that nothing in_this
subdivision may be construed to protect any such person from suit or
liability or both for any damage. l0ss, injury, or liability caused by the
intentional or willful or wanton misconduct of that person.

=

The commission shall defend any member, officer._executive director,
employee. or representative of the commission, the executive
committee or any other committee of the commission in any civil action
seeking to impose liability arising out of any actual or alleged act, error,
or omission that occurred within the scope of commission employment,
duties, or responsibilities, or that the person against whom the claim is
made had a reasonable basis for believing occurred within the scope of
commission employment, duties, or respensibilities, provided that
nothing herein may be construed to prohibit that person from retaining
that person's own counsel. and provided further that the actual or
alleged act. error_or omission did not result from that person's
intentional or willful or wanton misconduct.

The commission shall indemnify and hold harmless any member, officer,
executive director. employee, or representative of the commission,
executive committée, or any other committee of the commission for the
amount of any settlement or judgment obtained against that person
arising_out of any actual or alleged act, error, or omission_that occurred

within the scope of commission employment, duties, or resgonsibilitigas_
or that such person had a reasonable basis for believing occurred within

o
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the scope of commission employment, duties, or responsibilities,
provided that the actual or alleged act, error_or omission did not result
from the intentional or willful or wanton misconduct of that person.

Article VII. - Meetings and Acts of the Commission

The commission shall meet and take such actions as are consistent with
the provisions of this compact and the bylaws.

Each member of the commission may cast a vote to which that compacting

state is entitled and may participate in the business and affairs of the

commission. A membper shall vote in person or by such other means as
provided in the bylaws. The bylaws may provide for members' participation

in_ meetings by telephone or other means of communication.

The commission shall meet at least once during each calendar year.
Additional meetings must be held as set forth in the bylaws.

Public notice must be given of all meetings and all meetings must be open

to the public, except as set forth in the rules or otherwise provided in the
compact,

The commission shall promulgate rules concerning its meetings consistent
with the principles contained in the Government in the Sunshine Act
[6 U.S.C. 552b], as may be amended.

The commission and its committees may close a meeting, or portion
thereof _where it determines by majority vote that an open meeting would

be likely to:

a. Relate solely to the commission’s internal perscnnel practices and

procedures;

b. Disclose matters specifically exempted from disclosure by federal and

state statute;

c. Disclose trade secrets or commercial or financial information that is
privileged or confidential:

d. Involve accusing a person of a crime, or formally censuring a person:

e. Disclose information of a personal nature where disclosure would

constitute a clearly unwarranted invasion of personal privacy;

f. Disclose investigative records compiled for law_enforcement purposes:
or

g. Specifically relate to the commission's issuance of a subpoena. or its

participation in_a civil action or other legal proceeding.

For a meeting, or portion of a meeting, closed pursuant to this provision, the
commission's legal counsel or designee shall certify that the meeting may
be closed and shall reference each relevant exemptive provision. The

commission shall keep minutes which must fully and clearly describe all
matters discussed in a meeting and must provide & full and accurate
summary of actions taken, and the reasons therefore. including a
description of the views expressed and the record of a roil call vote. All
documents considered in_connection with an action must be identified in
such minutes. All minutes and documents of a closed meeting must remaijn
under seal, subject to release by a majority vote of the commission.

(1) DESK (3) COMMITTEE Page 13 h_stcomrep_25_010
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m Article VIIl. - Rules and Operating Procedures - Rulemaking Functions

of the Commission

|_n

The commission shall adopt reasonabie rules in order to effectively and
efficiently achieve the purposes of this compact. Notwithstanding the
foregoing, in the event the commission exercises its rulemaking authority in
a manner that is beyond the scope of the purposes of this compact, or the
powers granted hereunder_then such an action by the commission is invalid
and has no force or effect.

jro

Rules must be made pursuant to a rulemaking process that substantially
conforms to the Model State Administrative Procedure Act of 1981, Uniform
Laws Annotated, vol. 15, p.1 {2000} as amended, as may be appropriate to

the operations of the commission,

154

All rules and amendments, thereto, must become effective as of the date
specified in each rule,_operating procedure, or amendment.

|~

Not later than thirty days after a rule is adopted, any person may file a
petition for judicial review_of the rule, provided that the filing of such a

petition may not stay or otherwise prevent the rule from becoming effective
unless the court finds that the petitioner has a substantial likeiihood of
success. The court shall give deference to the actions of the commission
consistent with applicable law and may not find the rule to be unlawful if the
[ule represents_a reasonable exercise of the commission's authority,

Article IX. - Commission Records and Enforcement

The commission shall adopt rules establishing conditions and procedures
for public inspection and copying of its information and official records,
except such information and records involving the privacy of individuals,
insurers, insureds, or surplus lines licensee trade secrets. State transaction
documentation and clearinghouse transaction data collected by the
clearinghouse must be used for only those purposes expressed in or
reasonably implied under the provisions of this compact, and the
commission shall afford this data the broadest protections as permitted by
any applicable law for proprietary information, trade secrets, or personal
data. The commission may adopt additional rules under which it may make
available to federal and state agencies. including law enforcement
agencies, records and information otherwise exempt from disclosure, and
may enter agreements with such agencies to receive or exchange
information or records subject to nondisclosure and confidentiality
provisions.

Except as to privileged records, data, and information, the laws of any
compacting state pertaining to confidentiality or nondisclosure may not

relieve any compacting state member of the duty to disclose any relevant
records, data, or information to the commission, provided that disclosure to
the commission may not be deemed to waive_or otherwise affect any
confidentiality requirement, and further provided that, except as otherwise
expressly provided in this section, the commission may not be subiect fo
the compacting state's laws pertaining to confidentiality and nondisclosure
with respect to_records, data, and. information in its possession. Confidential
information of the commission must remain_confidential after such
information is_provided to any member. and the commission shall maintain
the confidentiality of any information provided by a member that is

“ confidential under that member's state law.

‘_L

[

o

The commission shall monitor compacting states for .comDIiance with d.ulv
adopted bylaws and rules. The commission shall notify any noncomplying
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compacting state in writing of its noncompliance with commission bylaws or
rules. If a noncomplying compacting state fails to remedy its noncompliance

within the time specified in the notice of noncompliance, the compacting
state must be deemed to be in default as set forth in article XIV.

Article X. - Dispute Resolution

Before a member may bring an action in a court of competent jurisdiction
for viplation of any provision, standard. or requirement of the compact, the
commission shall attempt, upon the request of a member, to resolve any
disputes or other issues that are subject to this compact and which may
arise between two or more compacting states, contracting states, or
noncompacting states, and the commission shall promuligate a rule
providing alternative dispute resolution procedures for such disputes.

The commission shall also provide alternative dispute resolution procedures
to resolve any disputes between insureds or surplus lines licensees
congerning a tax calculation or allocation or related issues which are the
subject of this compact.

Any alternative dispute resolution procedures must be ufilized in
circumstances where a dispute arises as to which state constitutes the

home state.

Article XI. - Review of Commission Decisions

Except as necessary for adopting rules to fuffill the purposes of this
compact, the commission may not otherwise requlate insurance in the
compacting states.

Not later than thirty days after the commission has given notice of any rule
or allocation formula,_any third-party filer or compacting state may appeal
the determination to a review panel appointed by the commission. The
commission shall adopt rules to establish procedures_for appointing such
review panels and provide for notice and hearing. An allegation that the
commission, in making cempliance or tax determinations acted arbitrarily,
capriciously, or in a manner that is an abuse of discretion or otherwise not in
accordance with the law, is subject to judicial review in accordance with
subsection 6 of article Iil.

The commission may monitor, review, and reconsider commission decisions
upon a finding that the determinations or allocations do not meet the
relevant rule. Where appropriate, the commission may withdraw or modify
its determination or allocation after proper notice and hearing, subject to the
appeal process in subsection 2.

Article XIl. - Finance

The commission shall pay or provide for the payment of the reasonable
expenses of its establishment and organization. To fund the cost of its initial
operations, the commission may accept contributions, grants, and other
forms of funding from the state stamping offices, compacting states, and
other sources.

The commission shall collect a fee payable by the insured directly or
through a surplus lines licensee on_each transaction processed through the
compact clearinghouse, to cover the cost of the operations and activities of
the commission and its staff in a total amount sufficient to cover the
commission's annual pudqet.
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The commission's budget for a fiscal year may not be approved until it has
been subject to notice and comment as set forth in article VII.

The commission must be regarded as performing essential governmental
functions in exercising such powers and functions and in carrying out the
provisions of this compact and of any law relating thereto, and may not be
required to pay any taxes or assessments of any character, levied by any
state or political subdivision thereof, upon any of the property used by it for
such purposes, or any income or revenue therefrom_including any profit
from a sale or exchange,

The commission shall keep complete and accurate accounts of all its
internal receipts, including grants and donations, and disbursements for all
funds under its control. The internal financial accounts of the commission
must be subject to the accounting procedures established under its bylaws.
The_ financial accounts and reports, including the system of internal controls
and procedures of the commission, must be audited annually by an
independent certified public accountant. Upon the determination of the
commission, but not less frequently than every three years, the review of
the independent auditor must include a management and performance
audit of the commission. The commission shall make an annual report to
the governor and legislature of the compacting states, which must include a
report of the independent gudit. The commission's internal accounts may
not be confidential and such materials may be shared with the
commissioner, the controller, or the stamping office of any compacting state
upon request, provided, however, that any workpapers related to any
internal or independent audit and any information regarding the privacy of
individuals, and licensees' and insurers' proprietary information, including
trade secrets, must remain confidential.

A compacting state may not have any claim to or ownership of any property
held by or vested in the commission or to any commission funds held
pursuant to the provisions of this compact.

The commission may not make any political contributions to candidates for
elected office, elected officials, political parties, or political action
committees. The commission may not engage in lobbying except with
respect to changes to this compact.

Article XIll. - Compacting States, Effective Date, and Amendment

Any state is eligible to become a compacting state.

The compact must become effective and binding upon leqislative enactment
of the compact into law by two compacting states, provided the commission
must become effective for purposes of adopting rules, and creating the
clearinghouse when there are a total of ten compacting states and
contracting states or, alternatively, when there are compacting states and
contracting states representing greater than forty percent of the surplus
lines insurance premium valume based on records of the percentage of
surplus lines insurance premium set forth in subsection 4. Thereafter,_it
must become effective and hinding as to any cther compacting state upon
enactment of the compact into law by that state. Notwithstanding the
foregoing, the clearinghouse operations and_the duty to report

clearinghouse transaction data must begip on the first January first or July
first following the first anniversary of the commission's effective date. For

states that join the compact subsequent to the effective date, a start date for
reporting clearinghouse transaction data must be set by the commission
provided surplus linesilicensees and all other interested parties receive not
less than ninety days' advance notice.
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3. Amendments to the compact may be proposed by the commission for

enactment by the compacting states. An amendment may not become

effective and binding upon the commission and the compacting states

unless and until ali compacting states enact the amendment_ into law.

|+

Surplus lines insurance premiums_by state:

Premiums Based

Share of Total

State on Taxes Paid

Alabama $445.746 000
Alaska 89.453 519
Arizona 663.703.267
Arkansas 201.859.750
California 5622 450467
Colorado 543.781.333
Connecticut 329,358,800
Delaware 92,835,950
Florida 2.660.908,760
Georgia 895.643.150
Hawaii 232,951,489
Idaho 74,202,255
llinois 1,016,504 629
Indiana 412.265,320
lowa 135,130,233
Kansas 160,279,300
Kentucky 167,996,133
Louisiana 853,173,280
Maine 60,111,200
Maryland 434,887,600
Massachuselts 708,640,225
Michigan 703,357,040
Minnesota 393,128,400
Mississippi 263.313.175
Missouri 404,489 860
Montana 64,692 873
Nebraska 92 141,167
Nevada 354,271,514

New Hampshire 102,946 250

New Jersey

1.087.994,033

New Mexico

67,608,458

New York

2,768 618,083

North Carolina 514,965,060

North Dakota 36.223.943
Ohio 342,000,000
Oklahoma 319,526 400
Oregon 312,702,150
Pennsylvania 780666667
Rhode Island 71.794 067
South Carolina 412,489,825
South Dakota 38,702,120

Tennessee 451,775,240
Texas 3.058,170,454
Utah 142,593,412
Vermont 41,919.433
Virginia 611.530.667
Washington 739,932,050
West Virginia 130,476,250
Wisconsin 248.758.333
Wyoming 40,526 967
Total $30,400,197,251
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1.47%
0.29%
2.18%
0.66%
18.49%
1.79%
1.08%
0.31%
8.75%
2.95%
0.77%
0.24%
3.34%
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This data is 2005 calendar year data excerpted from a study dated
Febuary 27, 2007, by Mackin & Company.
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Article XIV. - Withdrawal, Default, and Termination

Once effective, the compact must continue in force and remain binding
upon each and every compacting state, provided that a compacting
state may withdraw from the compact, "withdrawing state”, by enacting
a statute specifically repealing the statute which enacted the compact
into law.

The effective date of withdrawal is the effective date of the repealing
statute. However, the withdrawal may not apply to any tax or
compliance determinations approved on the date the repealing statute
becomes effective, except by mutual agreement of the commission and
the withdrawing state unless the approval is rescinded by the
COmMmission.

The member of the withdrawing state shall immediately notify the
executive committee of the commission in writing upon the introduction
of legislation repealing this compact in the withdrawing state.

The commission shall notify the other compacting states of the
introduction of such leqislation within ten days after its receipt of notice
thereof.

The withdrawing state is responsible for all obligations, duties. and
liabilities incurred through the effective date of withdrawal, including any
obligations, the performance of which extend beyond the effective date
of withdrawal. To the extent those obligations may have been released
or relinquished by mutual agreement of the commission and the
withdrawing state ‘the commission's determinations prior to the effective
date of withdrawal must continue to be effective and be given full force
and effect in_the withdrawing state, unless formally rescinded by the
commission.

Reinstatement following withdrawal of any compacting state must occur
upeon the effective date of the withdrawing state reenacting the compact.

If the commission determines that any compacting state has at any time
defaulted. "defaulting state”, in the performance of any of its obligations
or responsibilities under this compact, the bylaws or duly promuligated

rules then after notice and hearing as set forth in the bylaws, all rights,
privileges, and benefits conferred by this compact on the defaulting

state must be suspended from the effective date of defauit as fixed by
the commission. The grounds for default include failure of a compacting
state to perform its obligations or responsibilities and any cther grounds
designated in commission rules. The commission shall immediately
notify the defauilting state in writing of the defaulting state's suspension
pending a cure of the default. The commission shall stipulate the
conditions and the time period within which the defaulting state shall

cure its default, If the defaulting state fails to cure the default within the

time period specified by the commissicn, the defaulting state must be
terminated_from_the compact and all rights, privileges. and benefits

conferred by this compact must be terminated from the effective date of
termination, ‘

Decisions of the commission that are issued on the effective date of
termination must remain in force in the defaulting state in the same
manner as if the defaulting state had withdrawn_voluntarily pursuant to
subsection 1.
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c. Reinstatement following termination of any compacting state requires a
reenactment of the compact.

a. The compact dissolves effective upon the date of the withdrawal or
default of the compacting state which reduces membership in the
compact to one compacting state.

b. Upon the dissolution of this compact, the compact becomes nuit and

void and must have no further force or effect, and the business and
affairs of the commission must be wound up and any surplus funds shall
be distributed in accordance with the rules and bylaws.

Article XV. - Severability and_Construction

The provisions of this compact are severable and if any phrase, clause,
sentence. or provision is deemed unenforceable, the remaining provisions
of the compact must be enforceable.

The provisions of this compact must be liberally construed to effectuate its
puUrposes.

Throughout this compact the use of the singular includes the plural and vice
versa.

Any headings and captions of articles. subsections. and subdivisicns used
in_this compact are for convenience only and must be ignored in construing
the substantive provisions of this compact.

Article XVI. - Binding Effect of Compact and Other Laws

a. Nothing herein prevents the enforcement of any other law of a
compacting state except as provided in subdivision b.

Decisions of the commission, and any rules, and any other
requirements of the commission must constitute the exclusive rule, or
determination applicable to the compacting states. Any law or regulation
regarding nonadmitted insurance of multistate risks that is contrary to
rules of the commission is preempted with respect to the following:

=

(1) Clearinghouse transaction data reporting requirements:

Allocation formula;

(2}
{3) Clearinghouse transaction data collection requirements:
4)

Premium tax payment timeframes and rules concerning
dissemination of data among the compacting states for
nonadmitted insurance of multistate risks and single-state risks;

Exclusive compliance with surplus lines law of the home state of
the insured:

B

B

Rules for reporting to a clearinghouse for receipt and distribution of
clearinghouse transaction data related to nonadmitted insurange of

multistate ris!&s"

Uniform foreign insurers eligibility requirements;

B B

Uniform policyhotder notice: and
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(9) Uniform treatment of purchasing groups procuring nonadmitted
insurance.

Except as stated in subdivision b, any ruie,uniform standard, or other
requirement of the commission must constitute the exclusive provision
that a commissioner may apply to compliance or tax determinations.
Notwithstanding the foregoing, no action taken by the commission may
abrogate or restrict, the access of any person_to state couris; the
availability of alternative dispute resolution under article X; remedies
available under state law related to breach of contract, tort, or other
laws not specifically directed to compliance or tax determinations; state
law relating to the construction of insurance contracts; or the authority of
the attorney general of the state, including maintaining any actions or
proceedings. as authorized by iaw.

All lawful actions of the commission, including all rules adopted by the
commission, are binding upon the compacting states, except as

provided herein.

All agreements between the commission and the compacting states are
binding_in accordance with their terms.

Upen the request of a party to a conflict over the meaning or
interpretation of commission actions, and upon a majority vote of the
compacting states, the commission may issue advisQry opinigns
regarding the meaning or interpretation_in dispute. This provision may
be implemented by rule at the discretion of the commission.

In the event any provision of this compact exceeds the constitutional
limits imposed on the leqgisiature of any compacting state,the
obligations, duties, powers. or jurisdiction sought to be conferred by that
provision upon the commission must be ineffective as to that state and
those obligations, duties, powers_or jurisdiction must remain in the
compacting state and must be exercised by the agency thereof to which
those obligations, duties. powers, or jurisdiction are delegated by law in
effect at the time this compact becomes effective.

SECTION 13. EMERGENCY. This Act is declared to be an emergency

Renumber accordingly
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2011 SENATE STANDING COMMITTEE MINUTES

Senate Industry, Business and Labor Committee
Roosevelt Park Room, State Capitol

HB 1123
March 8, 2011
Job Number 15109

[] Conference Committee

Committee Clerk Signature M

Explanation or reason for introduction of bill/resolution:

Relating to surplus lines insurance and enactment of the surplus lines insurance multistate
compliance compact

Minutes: Testimony Attached

Chairman Klein: Opened the hearing.

Carole Kessel, Chief Examiner and Director of the Examinations and Company
Licensing Division of the North Dakota Insurance Department: Testimony Attached.

Representative Keiser: He said the bill that was initially presented to the house would
provide to the commissioner the authority in the interim to make a decision as to whether to
join a state negotiated arrangement for the sharing of surplus lines tax or whether to join
some kind of compact between the states. He said the NCSL, NCOIL and CSG have all
adopted after four years of work, collect the tax. He said they have a great number of
companies that sell surplus line coverage in our state. He said they looked at the options
and met with the Commissioner. He said he wanted to clarify that those same organizations
CSG, NCSL, NCOIL, and the NIIC have all sent written as well as personal contacts to
members of congress requesting an extension of the guidelines contained in the NRRA
ruling. They don't want it operational on July 2011, because it is difficult to achieve. The
industry supports SLIMPACT, but does not support NIMA. He said that CSG participated in
the development of SLIMPACT. CSG has part of the organization that is dedicated to the
development of compacts and there is an individual that has submitted to different
organizations a document that says they believe the NIMA approach is unconstitutional.
That is because authority is being delegated prior to a decision being made. He doesn't
know if there is merit or not in what the person from CSG had stated but they believe
SLIMPACT is the appropriate approach. He said he hopes they can be granted an
extension on NRRA.

Chairman Klein: Said that Carol had indicated that they needed to remove the SLIMPACT
provision to restore the original language because of the negative 290,000 dollar tax
impact. He asked if he would give an oversight to the SLIMPACT provisions that had been
put in.
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Representative Keiser: He said he hadn't had a chance to talk to them to see how they
developed the fiscal note. He said that was the fiscal note on the bill if they don’t resolve
the issue. If on July it becomes law and they don't have a satisfactory solution and the Feds
take it over or they allow the home state to take those monies that is the impact regardless.
He said he would argue that there is the same issue with NIMA. If they don’t’ have an
agreement with them they will lose the same money. He would be happy to debate the
fiscal note.

Chairman Klein: The issue isn't whether it is NIMA or SLIMPACT, the issue is if we get
something adopted that we can move forward with. There are a variety of things the
department has concerns with if they maintain the SLIMPACT provisions.

Carole: She goes over the graphic and states it is meant to explain where they are now
and where they hope to get to.

Chairman Klein: Said that the comment that Representative Keiser made about whether it
is SLIMPACT or NIMA we pose a risk of having a 290,000 dollar impact regardless.

Carole: The impact will be greatest if North Dakota is on the wrong side of the fence. If we
are not aligned with the majority of the states and that is where they have a problem with
SLIMPACT, because they are not at the point right now where they are convinced that
SLIMPACT wili be the majority compact. If it is not the majority the impact will be greater.
Chairman Klein: Asked if NIMA was model legislation from somewhere.

Carole: It is a model regulation that is NIC.

Chairman Klein: What we are doing is NIC verses industry.

Carole: That is correct.

Chairman Klein: Closed the hearing.
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Explanation or reason for introduction of bill/resolution:

Relating to surplus lines insurance and enactment of the surplus lines insurance multistate
compliance compact

Minutes: No testimony

Chairman Klein: Stated that the commissioner’s office did not mind the bill they just don’t
like section 12 which is adopting the NCOIL model which is also endorsed by the CSG and
the NCSL. The Insurance Commissioner would like to have his model which is the NIIC
model which is NIMA. The concern that they have as a state is they need to move a model
forward and that they have the state moving in the right directions so the federal
government will not be coming in and impose more restrictions on the state and regulate
us. The question is, is it SLIMPACT or NIMA. He said if they amend it to the
commissioner’s bill there will be a conference committee. The house past it with the section
12 being the SLIMPACT version verses the amendment that Carole proposed on page 3 of
her testimony.

Senator Andrist. Said that it could always be changed.

Chairman Klein: Said that is correct. They will take a little more time with this.

Comments and Discussion

Senator Laffen: Stated that everybody likes the bill but the only issue is that they have to
join a compact and there are two out there to join. The bill sponsor is very knowledgeable in
this industry and supports SLIMPACT and the Insurance Commissioner supports the other

one.

Chairman Klein: He supports NIMA which is part of his organization which is a product of
NAIC, National Association of Insurance Commissioners.

Senator Laffen: The issue is that tﬁze_se compacts share the revenue from policies that go
across states, so if there are more states we have more revenue sharing. That is why she
desires to be in a state with more revenue in it.
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- Chairman Kiein: Said he would like an amendment so it will go into conference so they
can learn more about it. They need more information.

Senator Schneider: Asked if there was a substantive difference between the two of them.
It was said that NIMA involves a group of states that have contracts with each other verses
a compact, under SLIMPACT, that everybody signs on to.

Chairman Klein: Said that it is his understanding that NIMA gives the insurance
commissioner more authority in working with the compact, whereas SLIMPACT would give
the legislature more authority. The hearing was closed.
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Explanation or reason for introduction of bill/resolution:

Relating to surplus lines insurance and enactment of the surplus lines insurance multistate
compliance compact

Minutes: Discussion

Chairman Klein: Called the meeting to order on 1123. He said it has a fiscal note is a
couple hundred thousand dollars of income. As you recall Representative Keiser suggested
that we keep the bill as it is. Carole from the insurance department would like us to go to
the NIMA compact and remove the SLIMPACT provisions.

Senator Larsen: Said that there was eight states involved in the SLIMPACT and
seventeen in the NIMA but where they were, was not the SLIMPACT the east to west coast
and the one with the less states would help us better in our compact better.

Chairman Klein: The SLIMPACT provisions allow for North Dakota to operate and make
more earn more dollars then they would under the NIMA provisions. NIMA is the NIC
model, which is national association of insurance commissioners and SLIMPACT is the
ENCOIL model, which is national conference of insurance legislators. We have regulators
with one bill and legisiators with the other bill and that is the difference.

Senator Murphy: Said that in Carole’s testimony she said the fiscal affect for North Dakota
if SLIMPACT is adopted here and not in the majority and it is way behind as you just noted,
it an estimated loss of 290,000 dollars. That is why she wants to go with NIMA.

Senator Schneider: Said he was looking for clarification. Doesn’'t she want the flexibility to
choose which compact she would pick?

Senator Andrist: He said he does remember that.

SR
R

Chairman Klein: Said he thought he could Representative Keiser come over and explain
the ENCOIL model and why we wan‘t!‘ to be in that venue.

Senator Laffen: Asked if they could enter two compacts.
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Chairman Klein: He went over Carole's amendment.

Senator Nodland: Said that they want this amendment that it would give them the authority
to enter into a compact when it becomes clearer in the future months which compact is
chosen by a majority of the states and will become the standard for uniformity.

Chairman Klein: Said that his thought would be if you look at the original House Bill 1123 it
would be the insurance commissioner's version because that is where it came from. If you
read the engrossed version it would be the ENCOIL model. The insurance commissioner
wants to go back to the original model. Senator Nodland will get some amendments to put
it back to the way it was. He closed the meeting.
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Explanation or reason for introduction of bill/resolution:

Relating to surplus lines insurance and enactment of the surplus lines insurance multistate
compliance compact

Minutes: Discussion and Attachments

Chairman Klein: Reconvened the committee. Senator Nodland, do you want to talk about
your amendments.

Senator Nodland: Said he placed a couple amendments before them on 1123. He said he
visited with Carole in the insurance department about these and asked her and
Commissioner Hamm what they are really looking at. We talked about it a little bit
yesterday and tried to recall what it was all about. Attachment (1).

Chairman Klein: Said they were trying to figure out why they would amend it back to the
original form. He asked if they were looking to adopt the NIMA provisions.

Carole Kessel, Director of the North Dakota Insurance Department: She said no, they
are not even talking NIMA at this point. It is whether to go ahead and adopt SLIMPACT into
this bill or replace the SLIMPACT provisions with reverting back to the departments initial
proposal to allow the Commissioner authority to enter into a compact or agreement whether
it is SLIMPACT or NIMA, maybe not entering a compact at all but contracting with one of
those clearing houses. They want to base it on a cost benefit analyzes and they don't feel
they have enough information at this point to determine which approach would be best. She
said she wanted to present a third option, the Ohio provision. Attachment (2).

Chairman Klein: Said that these initial amendments would provide the flexibility for the
commissioner to determine which direction we would go so that we have the most states
possible joining in.

Carole: Said the Ohio provisions would indicate that the superintendent, commissioner in
our case would have the authority to enter into SLIMPACT if it was found to be advantages
to the state or another agreement/compact if in the state’s financial best interest.
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Senator Murphy: Said you would like to wait and Representative Keiser would like to go
with SLIMPACT but this option would be good for both of you?

Carole: Said that would be true. She talks about there not being enough information
available to make their decision and it would be best to wait. The law will go into effect on
July 21% of this year and the federal law states that states may enter a compact but
regardless or not if states enter into a compact or agreement the home state authority will
still go into effect, that we can’t side step that is not going to be impacted by a compact that
Is going to happen. She said that sections one through eleven addresses those and try to
bring them into conformity with those changes. The compact question is not one that has to
be determined now; it certainly doesn't look like it according to what the federal bill says.

Senator Andrist. Said that the purpose of the compact was to enhance insurance tax
revenue?

Carole: Said that the purpose of the compact is to set up a clearing house which would
collect the premium tax on multistate policies and distribute it to the correct state, will it
enhance collections, are fiscal note indicates 290,000 for the biennium that we will lose at
as result of not being able to tax. She said that they hope through a compact they would be
able to receive those dollars.

Senator Andrist. Said it would not enhance your revenue but it would protect your
revenue?

Carole: Said that is correct, it would hopefully bring us back to where we are right now.
Senator Andrist: Asked if there was a problem with joining one and then changing it.

Carole: Said she thinks legislators would have authority to do so and would there be a
problem, probably not, maybe a little extra effort and resources spent doing that.

Chairman Klein: Said that we are being pushed by Dodd-Frank, that we have to do
something are we not?

Carole: She read from the handout and said the language says that the states may enter,
may enter into a compact or otherwise establish procedures to allocate amongst states the
premium taxes paid to the insurance home state. She said she doesn’t believe there is a
mandate to enter into a compact by July 21st; their interpretation is they have time.

Senator Nodland: Said that what's really important is for the monetary gain or loss for the
insurance department is to make sure it is the right compact for North Dakota.

Carole: Yes, choosing a compact that works best for North Dakota.
Senator Nodland: Said so that is why you want the latitude?

Carole: Said yes, it would give each party what they want.
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Chairman Klein: Said whatever they do here it will probably be in some sort of conference.
| am going as Representative Keiser.to come in to give his interpretation to where we are
at, so we can be in a little bit of an agreement before we pass this through.

Representative Keiser. Said that in review from a different perspective, this information
was provided by ENCOIL because we are monitoring SLIMPACT in all the states and we
are sharing what we like and what we don't like. He said this hear is just a restatement of
NIMA, which is not a proposal of that ENCOIL nor the industry has endorsed. He said this
is not acceptable. He said the act that did this was the NNRA act of 2010. He went on to
read what the act stated. He said congress said you have two options, get ten states to join
a compact and then the hammer comes in from congress that they demonstrated they are
going to go the compact route now we are going to require the compact to be implemented.
The second one is you can go the NIMA route but you need to have forty percent of the
premium dollars. He said that is the big states and the big states aren’t going to do it,
maybe if they do their financial analyzes they will enter into an interstate agreement with
Texas, New York and Connecticut because it is beneficial for them. He said follow the
money is what this is about. He is here to tell you that with certainty that the industry
recognizes that the only solution is SLIMPACT. The only option for a small state, where we
can win is a compact; you will not win with the other options.

Questions for Representative Keiser

Senator Andrist. Asked would the downside be to joining SLIMPACT and figuring two
years from now that NIMA might have been the better choice.

Representative Keiser. He said there is no downside that he can see. He goes over his
feelings on the compact.

Senator Schneider: Said that it seems like they are being asked in this bill to make a hard
choice when they don't have enough information. It doesn’'t seem like the commissioner is
committed to joining NIMA over SLIMPACT, just wants to see how things settle out in the
coming months, and is there any sense in allowing that choice to be made at a later date
and maybe requiring budget section approval in addition to the commissioner's
recommendation?

Representative Keiser: He said that everything you said argues for SLIMPACT. He goes
over again why he believes SLIMPACT is the better choice. He said that NIMA would give
away legislative authority and SLIMPACT would allow legislators to stay somewhat
engaged in the process.

Senator Schneider: Said knowing all of that wouldn’t the commissioner chose SLIMPACT
under those circumstances? What | like about the flexibility it gives us a chance to make a
different decision it things don’t work out as we are anticipating they will. The commissioner
is fully capable of choosing SLIMPACT if he wants to.

Representative Keiser: Said that nothing is going to change that he is aware of between
now and then. This is the only opportunity we have to say from a policy standpoint were
going to join SLIMPACT.
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Questions for Representative Keiser followed

Representative Keiser: Said that it is imperative that state legislature sends a message to
congress that this time while we are in session we are supportive of a compact. Any delay
by any of our states sends a different message and that’s the problem.

Chairman Klein: He said they had a great discussion and this is the information they need
to take a look at. He closed the hearing.
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Explanation or reason for introduction of bill/resolution:

Relating to surplus lines insurance and enactment of the surplus lines insurance mulitistate
compliance compact

Minutes: Discussion and Vote

Chairman Klein: Said the committee will reconvene. Said he would like to see what they
could do with 1123. He said he isn’t going to support the amendments.

Senator Nodland: Said it is a decision between us and the insurance commissioner in
deciding what to do. He said he thinks Representative Keiser knows what he is talking
about. | will vote against the amendment after | brought it forward after al! the testimony we
received from Representative Keiser.

Senator Schneidér: Moved to adopt the amendment.

Senator Murphy: Seconded the motion.

Roll Call Vote: Yes-2 No-5

Senator Nodland: Moved a do pass and rerefer to appropriations.

Senator Laffen: Seconded the motion.

Roll Call Vote: Yes-7 No-0

Senator Klein to carry the bill
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Explanation or reason for introduction of bill/resolution:

A ROLL CALL VOTE FOR A DO PASS relating to surplus lines insurance and enactment of
the surplus lines insurance multistate compliance compact ,and to declare an emergency.

Minutes: Discussion and Vote

Chairman Holmberg: Called the committee to order on Wednesday, March 30, 2011 at 9:15
am in reference to HB 1123. He explained the reason why this bill is here before this
committee. This bill increases the income of the state, now we will open our hearing on 1123,
Things are very fluid this time of session. We want to focus on the dollar amount and the fiscal
note so tell us what the bill does; we might pass on this bill after the hearing.

Rebecca Ternes, Deputy Insurance Commissioner: | brought Peggy Brintnell; we will do the
best we can. There has been a federal law change with regards to the surplus lines tax
collection it was driven by the industry, surplus lines are the odd ball types of insurance in the
admitted market, from the really strange to some risky, the fed law requires us to make a
change on how we collect a tax and if we don't make a change, we would lose about
$290,000 a year. We have an opportunity to get into an agreement with other states, the
decision we make will impact whether we are able to coliect the $290,000 or not. This decision
has to be made by July 2; we were hoping more states would make the decision. It was
amended on the house side, and they agreed on one, if 10 states agree no problem and if 10
don’t we have a problem. We estimate the 290,000 dollars on the 2009 amounts, it is a rough
estimate and that would be the worst case scenario.

Becky J. Keller: The fiscal note has a positive $290,000 and you're speaking of negative
revenue affect.

Rebecca: That is because this gets us into a multi state agreement if nine other states also
join that agreement, ENCOIL agreement if we do that we are fine and if we don’t we have a
potential to lose those funds.

Peggy Brintnell, Agent Licensing Supervisor of the Insurance Department: The estimated
$290,000, federal law is going to exempt us from coliecting that starting in July, if we can enter
into an agreement with the others state, this is only multistate policies, if we don't enter into
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any. agreement we estimate the loss to be $290,000, we are sharing based on allocating
monies on multistate policies.

Senator Robinson: This is a proactive effort to cover the basis, and the other question is in
the policy committee was there any opposition to the bill?

Peggy: The issue has been what agreement and that seems to be a national issue the bill as
amended ties us to the SLIMPACT agreement so we would be sharing with other states that
are in, if no other states are involved in SLIMPACT then we aren't sharing and it is a real
guessing came to what states will have the multistate policy.

Chairman Holmberg: There are some similarities between trying to stay ahead of the game
with health care reform and with this measure, the difference is with health care reform the
reason we have put off a number of tough decisions until November is because we have more
time but with this case we have to be in place prior to July in order to take advantage of this.

V. Chair Bowman: When you enter into this agreement with other states does that tie are
hands in any way as to any flexibility in insurance, are we then obligated to do what the
compact says?

Peggy: When we enter into the agreement it depends on the other states. The law has been
amended we were limited to the states that are also going to be SLIMPACT states. When we
originally drafted the bill, we left it for more flexibility because we didn't know what states would
end up in SLIMPACT and what would be the best option for the State of North Dakota.

Chairman Holmberg: Going back to understand this, if we do not pass this bill, your best
estimate is we will lose $290,000 of money we are already collecting; if we pass it we should
not lose that money.

Peggy: With the SLIMPACT language, we will be able to share with all other SLIMPACT states
and trade in effect what we are collecting from our residence that covers risks in their states
and they would share with us from their residence for risks in North Dakota. What we would
recover depends on what states are in the agreement with us.

Chairman Holmberg: The best case scenario this bill would be revenue neutral.

Peggy: | think that is a fair statement.

Chairman Holmberg: The fiscal note is what is confusing. It does say if we pass this bill we
are going to gain $290,000 dollars.

Peggy: That would be true if every other state joined SLIMPACT.
Chairman Holmberg: Do you all agree ttiat it should be 0 with a potential of a $290,000 loss?

Rebecca: On section 3, it says due to federal preemption North Dakota is no longer allowed
to collect based on 2009 data. This revenue loss is estimated at $290,000.
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Chairman Holmberg: | think we will want to do something on the bill but if you would have a
revised fiscal note so when it hits the floor and the IBL committee has to carry it they will know
we did our job.

Senator Wanzek: As | understand this, | serve on the board of Nodak Mutual board of
Directors and | know they have purchased a mutual company in Nebraska they are going to
operate it as a separate entity but that wouldn’t apply to them because those are risks that
apply in Nebraska. You are talking about companies that are outside the state; develop policy
for a risk inside the state?

Rebecca: Held up sheet and said this is how we explain this bill.

Peggy: This only affects surplus lines policies and only affects surplus lines policies that cover
risks in North Dakota and another state so multistate. The federal iaw has said you cannot
collect any surplus lines premium tax uniess the insured is a resident of your state. What we
have been doing is allocating, what risks are in North Dakota on this policy regardless of the
insured residents, we will no longer be able to collect those if the insured is a resident of
another state. They have a multistate policy some of the risks are in North Dakota.

Senator Wanzek: Would reinsurance policy be a surplus line?

. Peggy: | don’t think so.

Senator Fischer: When you introduced the bill, you did not choose one of the compacts, are
you comfortable with this one? Why did you not choose one of the compacts?

Rebecca: We did not choose because we felt like we would prefer to find out how many other
states joined which agreement to make sure there were ten to meet the federal law so we
could collect. So as it is now we would be joining SLIMPACT.

Senator Krebsbach: Was there an amendment brought forward to the Senate Policy
Committee that heard the bill to do exactly what you said?

Rebecca: | wasn't in that hearing.
Chairman Holmberg: There were no amendments by the Senate.

Rebecca: | don’t know that we brought one forward, we did mention that was what the Ohio
Senate had done.

- Chairman Holmberg: The policy committee made their choice from whatever they had in front
of them. ' 0 ‘

. V. Chair Bowman: Can we get out of this pact, if it doesn’t work the way it is suppose to work?
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Rebecca: That is a good question that has been asked before and there is no answer yet, we
are not sure what will happen.

Senator Wanzek: Would this be an example, an insurance company sponsors a hole in one
and someone makes it and gets a combine.

Rebecca: You're right on, usually that's a surplus line or insuring a nuclear power plant, hard
market coming forward.

Senator Robinson: | am not an insurance expert, given the testimony we heard because of
deadline and the potential | move a do pass on the bill.

Senator Robinson moved a do pass on HB 1123. Seconded by Senator Erbele:

Senator Warner: The bill should pass. | am uncomfortable with the policy decisions made by
the House, it should have been open and at the discretion of the Insurance Commissioner.

Senator Krebsbach: | feel it would be appropriate to attach an amendment, it would not
change the bill as it stands but in the event of a change in policy it would leave an out for us to
do the other.

Chairman Holmberg: it is a decision the committee has to make. We have a motion before
us. :

Senator Robinson moved a do pass. Seconded by Senator Erbele

A ROLL CALL VOTE WAS TAKEN ON A DO PASS ON HB 1123. YEA: 7; NAY: 5;
ABSENT: 1.

This bill goes back to IB & L and Senator Klein will carry the bill.

The hearing was closed on HB 1123.
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North Dakota Insurance Department

Before: House Industry, Business and Labor Committee
Representative George Keiser, Chairman

Date: January 18, 2011

TESTIMONY

Good morning, Chairman Keiser and Industry, Business and Labor Committee
members. For the record, my name is Carole Kessel and | am Chief Examiner and
Director of the Examinations and Company Licensing Division of the North Dakota
Insurance Department. | appear before you today in support of House Bill No. 1123.

This bill revises North Dakota law relating to surplus lines insurance to conform to the
requirements of the United States Nonadmitted and Reinsurance Reform Act of 2010
(NRRA) that is effective July 21, 2011. The NRRA is part of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (Dodd-Frank) which was enacted by Congress
and signed into law on July 21, 2010. Dodd-Frank is a comprehensive overhaul and
restatement of the U.S. financial regulatory system with implications for the insurance

industry.

In the event you are not familiar with what the surplus lines market is, let me explain it
this way. The Insurance Department regulates the admitted insurance market. Admitted
companies, such as State Farm, Farmers Union, Nodak Mutual, and American Family,
are subject to licensing and taxation; to filing requirements for policies, forms and rates;
to financial reporting and oversight; and they have the protection of the Guaranty Fund
in the event of failure. There also exists the nonadmitted, or surplus line, market in
a which companies like Lloyds of London and Lexington transact business. All states




acknowledge and permit the operation of a surplus lines market for the sole purpose of
providing an insurance outlet for unusual, unique, or hazardous risks that the admitted
companies will not insure. Nonadmitted companies are not subject to the same level of
regulatory oversight and protections, for instance, there are no policy, form, or rate filing
requirements and policyholders do not have Guaranty Fund protection. In the case of
nonadmitted insurance, insurance producers (agents) must remit the premium tax. This

bill is directed solely at the nonadmitted market.

The passage of the NRRA is intended to increase the efficiency and uniformity in

transacting surplus lines insurance by implementing the following reforms:

1. Simplify payment of premium taxes by mandating that only the home state

of the insured can collect the premium tax;

2. Establish home state authority for the placement of nonadmitted insurance

by a surplus lines producer and the licensure of a surplus lines producer;

3. Streamline access to the surplus lines market for large commercial

purchasers; and

4. Create.uniform surplus lines insurer eligibility standards.

Congress intends that states adopt nationwide uniform requirements, forms, and
procedures, such as an interstate compact, that provide for the reporting, payment,
collection, and allocation of premium taxes for nonadmitted insurance. This bill is the

Insurance Department’s first step in this process to reach uniformity.

Section 1 of the bill amends the term "unauthorized"” insurer, changing it to

"nonadmitted” insurer to be consistent with the NRRA.



Section 2 creates a new section incorporating the definitions from the NRRA and certain
uniform definitions that have been adopted by other states. These definitions assist
insurance producers (agents), surplus lines insurers and purchasers of nonadmitted

insurance to understand the revised provisions of the law.

Section 3 amends language to clarify current producer affidavit and reporting
requirements and to incorporate the NRRA commercial purchaser exemption. A
producer selling a surplus lines policy must file a report and affidavit with the Insurance
Commissioner documenting a diligent search of admitted insurers prior to seeking
coverage from a nonadmitted insurer. New language in this section clarifies the
requirements of the report which is given confidential treatment. The NRRA requires an
exemption for qualifying commercial purchasers. New language includes this

exemption.

Section 4 amends the eligibility requirements for a nonadmitted insurer to conform to
federal solvency requirements and to incorporate uniform standards. A nonadmitted
insurer must meet specific criteria to be eligible to insure risks, such as, being licensed
in its domiciliary state to write the same lines of insurance, demonstrating good
reputation and financial integrity, and maintaining a minimum capitat and surplus of $15
million. The Insurance Commissioner is given discretion to accept capital and surplus

of less than $15 million but not less than $4.5 million under certain circumstances.

Section 5 creates a new section that continues to impose North Dakota's premium tax
on surplus lines insurance and to require the producer to collect and remit the tax. The
new language provides that, on multistate policies where North Dakota is the insured’s
home state, the Insurance Commissioner will collect the tax on the risks located in and
out of this state at the applicable rates and gives the Insurance Commissioner the
authority to enter into tax-sharing agreements with other states. The NRRA definition of
home state is in Section 2 of the bill. Basically, the home state of an individual is the
individual's place of residence and the home state of a business entity is its principal

place of business.



Section 6 changes the term "surplus lines insurance praducer” to the more uniform term

"surplus lines producer.”

Section 7 replaces the current requirement for an endorsement notifying the insured of
the absence of Guaranty Association protection with a consumer notice that must be
signed by the insured, retained by the producer, and given to the insured when the

policy is delivered.

Section 8 requires producers to retain specific information relating to each surplus lines
contract for examination by the Commissioner, including the amount of the risks
insured, a brief description of the property insured and its location, the premium
charged, the name and address of the insured, and the allocation of taxes by state so
that there are records that will demonstrate where the insurance was soid and the
amount of tax that is due to the state. This section also requires producers to keep
these records according to a uniform record retention provision. The producer’s yearly

transaction form filing requirement is moved to Section 9.

Section 9 replaces the annual filing requirement from Section 8 above and sets out
certain aggregate information required on the report, including the tax allocation of
multistate policies for the previous year to determine the amount of tax attributable to

this state under those policies.
Section 10 amends language to conform to the changes in Section 8 above.

Section 11 creates a new section to clarify that independently procured insurance, as
defined and addressed in NRRA, is considered to be nonadmitted insurance. Any
person or entity that procures insurance directly from a nonadmitted insurer is subject to
the same requirements with which a surplus lines producer must comply, including

payment of premium tax and reporting.



Section 12 authorizes the Insurance Commissioner to participate in a multistate
agreement that provides the means to collect premium taxes allocable to North Dakota
under multistate policies where North Dakota is not the insured’s home state. Under
such multistate policies, NRRA does not permit North Dakota to collect premium taxes
directly from the producer. The purposes of such a multistate agreement are to
establish procedures for collecting, allocating, and disbursing premium taxes; for
sharing information with other states; and to adopt uniform eligibility standards for

nonadmitted insurers.

Since the total surplus lines premium written can vary from year to year, it is difficult to
estimate the tax impact related to the NRRA’s restriction that no state other than the
home state may collect premium tax on multistate policies. The current process for
collecting surplus lines premium taxes requires the producer to submit the applicable
tax payment with an annual tax report due April1. For the year 2009, the total taxable
surplus lines premium and fees reported was $53,828,000 on which $942,000 tax was
paid. Based on our identification of policyhoiders having an out-of-state address, 2009
tax collections of $145,000 presumably relate to a home state other than North Dakota.
Through November 2010, we have identified 2010 tax collections of $127,000
presumably related to a home state other than North Dakota. We are not able to
quantify the additional taxes that North Dakota will collect as the home state on

multistate policies as these are taxes that are currently being paid to other states

Enacting this bill allows North Dakota to collect premium on 100% of multistate policies
when the insured’s home state is North Dakota; this effect would offset to some degree
the loss of taxes attributable to muitistate policies when the home state is other than

North Dakota. However, enacting this bill and participating in a multistate agreement or

compact would have no net effect on the taxes collected currently.

Mr. Chairman, members of the committee, | am happy to answer any guestions and

urge a vote of "do pass” on House Bill No. 1123. Thank you.
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National Association of Professional Surplus Lines Offices, Ltd.

200 N.E. 54™ Street * Suite 200 * Kansas City, MO 64118 * 816/741-3910 * Fax 816/741-5409
www.napslo.org

Richard M. Bouhan
Executive Director

Chairman George Keiser
Members of the Industry, Business & Labor Committee
North Dakota House of Representatives

RE: Amendments to HB 1123
Date: February 6, 2011
Dear Chairman Keiser and Committee members:

The National Association of Professional Surplus Lines Offices (NAPSLO) would like
briefly to comment on the proposed amendments to HB 1123. NAPSLO is a trade
association representing surplus lines brokers and surplus lines insurers in all 50
states and the District of Columbia. NAPLSO was a primary proponent of the
Nonadmitted and Reinsurance Reform Act (NRRA) and is thoroughly familiar with the
spirit and the letter of the NRRA.

NAPSLO supports the proposed amendments (#11.8107.01001) offered to include the

. terms of SLIMPACT into HB 1123. SLIMPACT was created with industry input and
was intended to create an efficient system and create uniform treatment for multi-
state surplus lines policies.

NAPSLO previously suggested that the definition of “qualified risk manager” could
be added to the statute and we continue to believe HB 1123 would be more complete
it this provision were added.

We also support the proposed amendments presented by Carole Kessel dated
January 31, 2011 as was suggested by the Property and Casualty Insurers of America
and NAPSLO. We believe the amendments are consistent with the letter and the
spirit of the NRRA.

Finally, the surplus lines tax section could be simplified because the provisions of
SLIMPACT deal with same issues addressed by this section. If both sections deal
with the same issues there is the possibility of conflicting interpretations. For
example, SLIMPACT addresses the tax computation for multi-state risks and tax
allocation methodologies. SLIMAPACT deals with these issues in more detail and
allows a compact commission to fine-tune these issues so they are harmonized
between states. The tax provisions in the North Dakota Century Code could be
abbreviated because SLIMPACT addressed many of these issues.

. The tax provisions could be revised to read as follows:

26.1 - 44 - 03.1. Surplus lines tax.



1. In addition to the full amount of gross premiums charged by the insurer for the insurance, every
surplus lines producer shall collect and pay to the commissioner a sum equal to one and three-
fourths percent of the gross premiums charged, assessments, membership fees, subscriber fees,
policy fees, and service fees, less any return premiums, for surplus lines insurance provided by the
surplus hnes producer to policyholders with a home state in thns state.. Whmethe—mwanee—eever&

2. The tax on any portion of the premlum unearned at termination of insurance havmg been credited
by the state to the surplus lines producer must be returned to the policyholder directly by the surplus
lines producer. The surplus lines producer is prohibited from rebating, for any reason, any part of the
tax.

3. The commissioner may participate in SLIMPACT a-multistate-compactorreciprocal-agreement
wwith other states for the purpose of collecting, allocating, and disbursing to reciprocal states any
funds collected pursuant to subdivision b of subsection 1 applicable to other properties, risks, or
exposures located or to be performed outside of this state. To the extent that other states where
portions of the properties, risks, or exposures reside have failed to enter into SLIMPACT a-compact
orreciprocal-allocation-procedure with this state, the net premium tax collected must be retained by

this state.

4. At the time of filing the verified report as set forth in section 26.1 - 44 - 06.1, each surplus lines
producer shall pay the premium tax due for the policies written during the period covered by the
report.

5. If a surplus lines policy issued to a policyholder with a home state in this states is procured
through a surplus lines producer covers properties, risks, or exposures only partially located or to be
performed in thls state, the tax due rnust be computed pursuant to SLIMPACT en‘the-peme;&ef-th&

this-stat.e. In determining the amount of premlums taxable in thls state all premiums written,
procured, or received in this state must be considered written on properties, risks, or exposures
located or to be performed in this state, except premiums which are properly allecated or shared and
apportioned-and-reported as taxable premiums of a reciprocal SLIMPACT state.

NAPSLO would like to thank you for addressing these issues and your efforts to keep
the surplus lines code current. NAPSLO supports HB 1123 with the proposed
amendments. If NAPSLO can be of further assistance, please contact me.

Yours Truly,

V¥

Steve Stephan
NAPSLO Director of Government Relatlons




HOUSE BILL NO. 1123

Presented by: Carole Kessel
Company Licensing Director
North Dakota Insurance Department

Before: Senate Industry, Business and Labor Committee
Senator Jerry Klein, Chairman

Date: March 8, 2011

TESTIMONY

Good morning, Chairman Klein and Industry, Business and Labor Committee members.
For the record, my name is Carole Kessel and | am Chief Examiner and Director of the
Examinations and Company Licensing Division of the North Dakota Insurance

Department. | appear before you today in support of House Bill No. 1123.

This bill revises North Dakota law relating to surplus lines insurance to conform to the
requirements of the United States Nonadmitted and Reinsurance Reform Act of 2010
(NRRA) that is effective July 21, 2011. The NRRA is part of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (Dodd-Frank) which was enacted by Congress
and signed into law on July 21, 2010. Dodd-Frank is a comprehensive overhaul and
restatement of the U.S. financial regulatory system with implications for the insurance

industry.

In the event you are not familiar with what the surplus lines market is, let me explain it
this way. The Insurance Department regulates the admitted insurance market. Admitted
companies, such as State Farm, Farmers Union, Nodak Mutual, and American Family,
are subject to licensing and taxation; to filing requirements for policies, forms and rates;
to financial reporting and oversight; and they have the protection of the Guaranty Fund
in the event of failure. There also exié;ts the nonadmitted, or surplus line, market in

which companies like Lloyds of London and Lexington transact business. All states



acknowledge and permit the operation of a surplus lines market for the sole purpose of
providing an insurance outlet for unusual, unique, or hazardous risks that the admitted
companies will not insure. Nonadmitted companies are not subject to the same level of
regulatory oversight and protections, for instance, there are no policy, form, or rate filing
requirements and policyholders do not have Guaranty Fund protection. In the case of
nonadmitted insurance, insurance producers (agents) must remit the premium tax. This

bill is directed solely at the nonadmitted market.

The passage of the NRRA is intended to increase the efficiency and uniformity in

transacting surplus lines insurance by implementing the following reforms:

1. Simplify payment of premium taxes by mandating that only the home state

of the insured can collect the premium tax;

2. Establish home state authority for the placement of nonadmitted insurance

by a surplus lines producer and the licensure of a surplus lines producer;

3. Streamline access to the surplus lines market for large commercial

purchasers; and
4. Create uniform surplus lines insurer eligibility standards.

Congress intends that states adopt nationwide uniform requirements, forms, and
procedures, such as an interstate compact, that provide for the reporting, payment,
collection, and allocation of premium taxes for nonadmitted insurance. The purpose of
a compact is to distribute the tax revenue from a multi-state policy, collected by a “home

state,” to each state in which property and risks covered by the policy are located.

The House Industry, Business and Labor Committee selected an interstate compact
model commonly called SLIMPACT (Surplus Lines Insurance Multi-State Compliance

Compact) to serve this purpose. The SLIMPACT agreement is included in its entirety



under Section 12 of the bill. It replaces language that would have authorized the
Insurance Commissioner to choose and participate in one of the two prevalent compact
versions: SLIMPACT as developed by the surplus lines industry, or the Nonadmitted
Insurance Multi-State Agreement (NIMA) as developed by insurance regulators. The
Insurance Department strongly recommends that Section 12 be amended to remove the

SLIMPACT provisions and to restore the original language as follows:

26.1-44-11. Interstate insurance regulatory cooperation . To
carry out the purposes of the Nonadmitted and Reinsurance
Reform Act of 2010 [Pub . L . 111-203; 124 Stat. 1589; 15 U.S.C.
8201 et seq ], the commissicner may participate in a nonadmitted
insurance multistate agreement or compact for the purposes of
collecting, allocaling, and disbursing premium taxes attributabie to
the placement of nonadmitted insurance, providing for uniform
methods of allocation and reporting among nonadmitted insurance
risk classifications, sharing information among states relating to
nonadmitted insurance premium taxes, and providing for the
determination of recommended uniform eligibility standards for
nonadmitted insurers.

It will be to North Dakota’s advantage to join a compact that a majority of states will
ultimately adopt. This can be accomplished by giving the Insurance Commissioner
authority to enter into a compact when it comes clear in future months which compact is
chosen by the majority of states and will become the standard for uniformity. According

to a survey of state regulators completed yesterday:

¢ 8 states (including North Dakota) have legislation pending to enter into
SLIMPACT.

s 17 states have legislation pending to adopt NIMA, including South Dakota where
the Governor has signed legislation tc enable NIMA.

¢ 5 states have competing legislation on SLIMPACT and NIMA.

» 4 states are likely to propose NIMA but have not yet introduced legislation.

* 6 states are proposing changes to conform to the NRRA, but are specifying
neither SLIMPACT nor NIMA.

» 11 states are still studying the issue and have not proposed legislation.



The consequences of joining a minority compact are that North Dakota producers will
be forced to use two systems for reporting multi-state policies when one state is under
the SLIMPACT compact and other states are under NIMA. Tax revenue for multi-state
policies will not be allocated and paid to the proper states when one state is under the
SLIMPACT compact and other states are under NIMA. Additionally, the fiscal effect for
North Dakota if SLIMPACT is adopted here but not in a majority of other states is an
estimated loss of $290,000. The fiscal note prepared by the Department does not
include any start-up costs for SLIMPACT because it is not clear from the financing
provisions on page 31, lines 24 through 27, of the bill what the funding obligation of

compact states will be.

| would emphasize that Sections 1 through 11 of the bilt are the basic provisions that we
need to conform North Dakota law to the NRRA. Whatever decision is made by this
committee regarding Section 12 and the Commissioner's authority to enter into a

compact does not affect Sections 1 through 11.

Section 1 of the bill amends the term "unauthorized” insurer, changing it to

"nonadmitted” insurer 10 be consistent with the NRRA.

Section 2 creates a new section incorporating the definitions from the NRRA and certain
uniform definitions that have been adopted by other states. These definitions assist
insurance producers (agents), surplus lines insurers and purchasers of nonadmitted

insurance to understand the revised provisions of the law.

Section 3 amends language to clarify current producer affidavit and reporting
requirements and to incorporate the NRRA cocmmercial purchaser exemption. A
producer selling a surplus lines policy must file a report and affidavit with the tnsurance
Commissioner documenting a diligent search of admitted insurers prior to seeking
coverage from a nonadmitted insurer.. New language in this section clarifies the

requirements of the report which is given confidential treatment. The NRRA requires an



exemption for qualifying commercial purchasers. New language includes this

exemption.

Section 4 amends the eligibility requirements for a nonadmitted insurer to conform to
federal solvency requirements and to incorporate uniform standards. A nonadmitted
insurer must meet specific criteria to be eligible to insure risks, such as, being licensed
in its domiciliary state to write the same lines of insurance, demonstrating good
reputation and financial integrity, and maintaining a minimum capital and surplus of $15
million. The Insurance Commissioner is given discretion to accept capital and surpius

of less than $15 million but not less than $4.5 million under certain circumstances.

Section 5 creates a new section that continues to impose North Dakota's premium tax
on surplus lines insurance and to require the producer to collect and remit the tax. The
new language provides that, on multi-state policies where North Dakota is the insured's
home state, the Insurance Commissioner wili collect the tax on the risks located in and
out of this state at the applicable state rates. The NRRA definition of home state is in
Section 2 of the bill. Basically, the home state of an individual is the individual’s place of

residence and the home state of a business entity is its principal place of business.

Section 6 changes the term "surplus lines insurance producer” to the more uniform term

"surplus lines producer.”

Section 7 replaces the current requirement for an endorsement notifying the insured of
the absence of Guaranty Association protection with a consumer notice that must be
signed by the insured, retained by the producer, and given to the insured when the

policy is delivered.

Section 8 requires producers to retain specific information relating to each surplus lines
contract for examination by the Commissioner, including the amount of the risks
insured, a brief description of the progerty insured and its location, the premium

charged, the name and address of the insured, and the allocation of taxes by state so



that there are records that will demonstrate where the insurance was sold and the
amount of tax that is due to the state. This section also requires producers to keep
these records according to a uniform record retention provision. The producer’'s yearly

transaction form filing requirement is moved to Section 9.

Section 9 replaces the annual filing requirement from Section 8 above and sets out
certain aggregate information required on the report, including the tax allocation of
multi-state policies for the previous year to determine the amount of tax attributable to

this state under those policies.

Section 10 amends language to conform to the changes in Section 9 above.

Section 11 creates a new section to clarify that independently procured insurance, as
defined and addressed in NRRA, is considered to be nonadmitted insurance. Any
person or entity that procures insurance directly from a nonadmitted insurer is subject to
the same requirements with which a surplus lines producer must comply, including

payment of premium tax and reporting.

Section 12 contains the SLIMPACT compact which establishes a Clearinghouse as the
vehicle for SLIMPACT states to distribute and receive tax revenue collected from muiti-
state policies by the home state that is allocable to the SLIMPACT states. The compact
creates a Commission as a joint public agency with broad authority to adopt mandatory
rules for multi-state and single-state policies relating to tax payment, reporting,
allocation, and data collection along with rules for financing, administering, operating
and enforcing compliance with the compact. As an example of its broad authority, the
Commission's rules will preempt any conflicting North Dakota law (page 37, lines 19-20)
and there is no provision in the compact making the Commission’s rules subject to

legislative approval, in contrast with all state agency rules.



If this committee retains the SLIMPACT compact in Section 12, then you should be
aware of our concerns with the following provisions and that we have an amendment

available to address these concerns.

* On page 23, lines 5-13, the agreement speaks to the method of selecting a
state's member to the compact's Commission. We recommend amending this
language to designate the Insurance Commissioner as North Dakota’s member

on the Commission.

e On page 30, lines 13-15, the purpose of the phrase “the commission may not be
subject to the compacting state's laws pertaining to confidentiality and
nondisclosure with respect to records, data, and information in its possession” is
not clear. We believe that the Commission should be subject to North Dakota
law without exception and we recommend adding “unless contrary to the state’s

open records law” at the end of the phrase.

Section 13, page 39, line 3, is an emergency measure added to the bill by the House
Industry, Business and Labor Committee. We believe the provisions of the bill should
have an effective date of July 21, 2011, consistent with the effective date of most of the
NRRA requirements. If the bill becomes effective prior to July 21, 2011, then North
Dakota’s taxation of 100% of multi-state policies, where North Dakota is the home state,
will conflict with the implementation of the home state taxing requirement by other states

causing confusion for producers and potential double taxation issues.

Enacting this bill allows North Dakota to collect premium tax on 100% of multi-state
policies when the insured’'s home state is North Dakota, meaning more tax will be
collected on those policies. However, North Dakota will collect less tax on multi-state
policies where the insured’s home state is not North Dakota. If the Insurance
Commissioner is given the authority to enter into a widely adopted compact, then the

distribution of tax to and from the compact states should leave North Dakota nearly




flush as compared to tax collected under current law. If SLIMPACT is chosen and it is

not widely adopted, then tax distributions to and from compact states would be minimal.

SLIMPACT will become operative when 10 states enact the compact or when any
number of states, comprising 40% of premium volume shown on pages 33-35 of the bill,
enact the compact. We believe a widespread adoption of SLIMPACT is unlikely and so

have taken a conservative approach in preparing a fiscal note.

The current process for collecting surplus lines premium taxes requires the producer to
submit the applicable tax payment with an annual tax report due April1. For the year
2009, the total taxable surplus lines premium and fees reported was $53,828,000 on
which $942,000 tax was paid. Based on our identification of policyholders having an
out-of-state address, 2009 tax collections of $145,000 presumably relate to a home
state other than North Dakota. Through November 2010, we have identified 2010 tax
collections of $127,000 presumably related to a home state other than North Dakota.
The negative $290,000 tax impact shown in the fiscal note is based on our 2009
analysis, doubled for the biennium. We are not able to quantify the amount of
additional taxes North Dakota will collect as the home state on multi-state policies

because we have no information on taxes currently paid to other states.

Mr. Chairman, members of the committee, | am happy to answer any questions and,
subject to our proposed changes to Section 12, urge a vote of “do pass” on House Bill
No. 1123. Thank you.




HB 1123 Surplus lines

Now

We collect tax on risks in North Dakota ) )
r ND residents Nonresidents

\ Y (N I
Collected Not collected

After federal law eefiective july 21, 2011) with no change to our law

+ No compact
*  We can no longer collect tax when insured is not a North Dakota resident

ND residents Nonresidents

i

Not collected Not collected

*Represents $290,000 per biennium

+ No compact
»  We can collect 100% of tax on multi-state
policy of our North Dakota residents

New state Iaw ND residents ‘ Nonresidents

Collected Collected | Not collected Not collected

New law + compact
We share tax with other states allocated to risks in North Dakota

ND residents Nonresidents
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The 'Legislative Compensation - Commission” was

recreated by passage of Senate Bill No. 2360 (1983).
The bill, codified as North Dakota Century Code
Sections 54-03-19.1 and §4-03-19.2, once again
established a Legislative Compensation Commission to
determine -appropriate lavels of expense allowance and
compensation to be paid to members of the Legislative
Assembly. ‘

In 1993, Section 54-03-19.1 was amended to direct
the Legislative Compensation Commission to develop
recommendations for a long-term policy on legisiative
compensation, expense allowance, and insurance
benefits. In addition, the 1993 Legislative Assembly
amended Section 54-03-19.2 to allow the commission to

- 1985-96 )
- recommended a bill drdft to -make bipartisan

file with the Legislative Council a bill incorporating its
recommendations. ' '
The membership of the "Legislative Compensation
Commission has traditionally been :bipartisan. The
Legislative - Compensation  Commission

membership a requirement:of the commission. The
1997 Legislative Assembly adopted ithe commission's
recommendation and amended Section 54-03-19.1 to
provide that no'more-than.three of the five appointees to
the-  Legislative: Compensation ‘Commission can
reprasent the same political party. .

Commission members are Charles Axtman
(Chalrman), Ron Carlisle, Meyer®: Kinnoin, John
Mahoney, and Margaret Sitte. The commission met on
Juna 21, 2010. i3

Fe
BACKGROUND INFORMATION .
History of Legislative Compensation and
Expense Reimbursement Rates
The commission reviewed information’on legislative
compensation and expense reimbursement ratés in
effect from 1889 to 2010 suinmarlz‘éﬂff‘,las follows:

the session,

Section. 54-03-20 was amended to

'Section 54-03-20 was amended in 1959 to

. to @ maximum of $600 per month,
*House Bl No. 1243 (1985) amended Section 54-03-20 to provide that the monthly amount paid to legislators during the Interim was compansation,
not reimbursement for expenses.

provide that the $1,200 payment was. reimbursement for expenses incurred during tha interim and during

*Section 54-03-20 was amended In 1965 1o provide that the $1,200 payment was reimbursement for expanses Incurrad duri
 to provide for paymsents of $35 per month during each legisiator's term of office for uncompensated expenses.

h \’Blsmar_ck leglsiators reoelvet_i $50 per day during sesslon as compensation and did not receive any amount for dally expense reimbursement.
provide that legisiators receive relmbursement for lodging or mileage at the rates provided for state employees,

ng the aession only and

Expenss Relmbursement During Sesslon " Expense :
Compensation for or Compenaation | Compensation for
Each Calendar for Each Month ** Each Day
Day During Por For Each Day For Each Month | During Term of | Attending tnterim
L Year Session Seaslon During Seasion During Sessfon | - Office __Mestings
1889 $5| 10 centa permile
1845 $5 $300 $5.00
1949 $5 $800 $10.00
1957 $5 $1,200' ! $10.00
1985 $5 $1,200° ' $35° $10.00
1987 $5 $25 $35 $20.00
1989 35 $35 $35 $30.00
1971 $5 $40 $50 $30.00
1973 $5 $50 $50 | $30.00( .
1975 '$5 ' $60 §75 $45.00
1977 $5 $60 $150. $45.00
1979 $5 $70 $150 $52.00
1981 $3 $85 $180, $62.50
1983 $40° . $50° | $180 $62.50
1985 $80 $600* $180° $62.50
1097 $111 $850 $250 $82.50
1999 $111 $650 $250 $75.00
2001 $125 $650 $250 $100.00
2005 $125 $900° $350° $100.00
2007 $130 $900 $384 $104.007
2008 $135 $900 $378 $108.007
2008 $141 $1,040" $396 | $141.00"*
2010 $148 $1,040° $415 $148.00™




.

month, effective January 1, 2005, and increased legislators’ monthly compensation from $250 to $350, effective July 1, 2005.

in addition to the compensation for each day attending Interim meetings, legislators are entitied to receive up to $25 per day for expense
reimbursement for meals. ]
®*The 2009 Legislative Assembly increased the maximum lodging expaneas reimbursemant allowed during legistative sesslona from $800 per

to 30 times 55 percent of the stats dally lodging expanse reimbursement rate. This increasa was effective August 1, 2009, Based on the cL
astimated state dally lodging reimbursement rate of $83 per night, the maximum menthly lodging expense reimbursement is estimated to ve
$1,040 psr month. . -

*The 2007 Legislative Assembly in House BIill No. 1001 Increasaed legislators’ interim meeting pay to $135, beglnning Juty 1, 2009. The 2009
Legisiative Assembly in Senate Bill No. 2064 increased leglalators’ interim meeling pay by 5 percent per year from 3136 to $141 per day, effective

August 1, 2009, and to !!48 per day, effective July 1, 2010.

Current Compensation, Per Diem,
and Expense Reimbursement Rates

_ The commission reviewed information on the current
compensation, per. diem, and expense reimbursement

AL a

rates provided to members of the Legislative Assembly
summarized as follows: '

'Compensaﬂon for Regular.-s_boclal. or Organizational Sessions

Salary (Section 54-03-20) .

Additional compensation (Section 54-03-10)
Speaker of the House
Housa majority leader.

| Senats malority leader
'} .House minority leader

Senate minority leader
Chairmen of substantive standing committees
'House assistant majority leacer
.Senate assistant majority leader
" Housea dssistant minority leader
Senate assistant minority leader

- | Expense Ralmbum;ﬁmnt for Regular, Speclal, or Organizational

Sessions P
Lodging expenses (Sections 44-08-04 and 54-03-20)

at

Mileage (Sections 54-03-20 and 54-08-09)

Compensation During Term of Office
Compensation pald monthly to legislators during their term of office
(Section 54-03-20)

Additional corj'lponsatlon for majority and minority leaders and
Legislative‘Management chairman (Sectlon 54-03-20)

Compensation for Interim Meetings
Compensation for atiendance at meetings of the Legislative
Management and its committees (Section 54-35-10)

Additional compensation
Legislative Management chaiman (Section 54-35-10)
Committes chalrmen {Section 54-35-10)

Expense Reimbursement fer Interim Mestings
Meals (Section 44-08-04)

Lodging (Section 44-08-04)

Mileage (Section 54-08-09) ;

-| $141 per calendar day (effocuve August 1, 2009 - June 30, 2010)

$148 per calendar day (effective July 1, 2010 - June 30, 2011)

$10 per calendar day

$10 per calendar day
$10 per calendar day
$10 per calendar day
$10 per calendar day
$5 per calendar day
$5 per calendar day
$5 per calendar day
$5 per calendar day
$5 per calendar day

Ninety percent of the rats sstablished by the United States Genaral
Services Administration for lodging relmbursemant In the state plus I/

" | calendar day up to 30 times 55 percent of the state dally iodging e; !

reimbursement rate for legisiators who reside outside Bismarchw..s!
Mandan {currently $89.30 plus tax per calendar day up to $1,040 per
month for legislators who reside outside Blsmarck or Mandan)

Federal mileage reimbursement rats per mile for legisiators who reside
outside of Blamarck for ons round trip each calendar week going to and
from the meeting of the Legislative Assembly. (The .current federal
mileage reimbursement rate.is 50 cants per mile.)

$398 per month (effective August 1, 2008 - June 30, 2010)
$415 per month (effective July 1, 2010 - June 30, 2011)

$284 per month (effactive July 1, 2008 - June 20 2010}
$298 per month (effective July 1, 2010 - June 30, 2011)

$141 per day (effective August 1, 2009 - June 20, 2010)
$148 per day (effactive July 1, 2010 - Juns 30, 2011)

$5 per day
$5 per day

Up to $25 per day in state; an amount equal to the federal per dlem meals
rate for out-of-state travel

Actual expenses per day not to exceed 80 percent of the rate established
by the United States General Services Administration for. lodging

. | relmbursement in tha state (current federa! lodging reimbursement rate Is

$77 per night), plus any applicable state or local taxes In state; actual
expensas for out-of-siats travel (currentty $69.30 per day)

Federal. mileage reimburasment rats per mile by motor vehicle (current

| federal’ mileage” reimbursement rate is 50 cents); 18 cents per mile.by

motor vehicle ‘300 miles beyond the-stata’ border; 1:5 times the”

mlleage raimbursemant rate bz motor vehicle per mile bz Erlvate aln‘ .
. .

g -

*The 2005 Legislative Assembly increased the maximum lodging expansa reimbursement allowed during legislative sesslons from $850 to $900 per .



Previous Recommendations of the -
Legislative Compensation Commission ‘
The commission reviewed previous recommendations

of the Legislative Compensation Commission. summa-
rized as follows: :

Leglislative Compensation Commiasion Raecommendations

The  1989-2000  Legislative Compensation  Commission
recommended three biila for consideration by the 2001 Leglsiative
Assembly: '

e Senats Bill No. 2175 (2001) increased the reguiar, special, or
organizational session compensation rate from $111 to $125 par

day. :

Senate Bill No. 2176 (2001) increased the interim compensation

rate from $75 to $100 per day for each day spent in attendance at

sessions of the Legislative Council and its committees,

House Bill No. 1197 (2001) incressed the state mileage
reimbursement rate from 25 cents to 31 cants per mile,

Actlon by the Legislative Assembly

The 2001 Legislative Assembly:
e Amended 2001 Senate Bill No. 2175 to provide that the effactive
date of the bil} apply retroactively to January 1, 2001,

Passed 2001 Senate Bill No. 2178 without change.

Amended 2001 House Bill No. 1197 to also Increase the state
reimbursement for travel by private airplane from 35 cents to
70 cents per mila and to declare the measure an emergency.

The 2001-02 Legislative Compensation Gommission recommended
to the 2003 Legisiative Assembly that legisiative compensation and
axpense reimbursement remaln at the current lavel. .

+

The 2003 Legisiative Assembly did not make any legislative
compensation and expense reimbursement changes; however, the
Legislative Assembly considered increasing the maximum lodging
expense reimbursement allowed during legislative sassions from
$850 per month to 50 percent of the daily federal per diem lodging
rate for the city of Bismarck for 30 days. The increased
reimbursement for lodging during any month of a regular session
was not to exceed $100 over the maximum allowed for lodging per
month during the last regular session. During the 2003 legislative
session, 50 percent of the daily federal per diem lodging rate for
North Dakota of $55 for 30 days would have totaled $825. Due to
the provigion that the increased reimbursement for lodging was not
to exceed $100 over the maximum allowed during the last regular

been-$750 per month;

session, the maximum lodging reimbursement allowed would havell

The 2003-04 Legislative Compensation Commission recommended
the compensation for regular, specal, or organizational sesslons;
monthly compensation paid to legialators during their term of office;
.and compensation for interim meetings remain at the current favel,
The commission also recommended two bills for consideration by

..¢ the 2005 Legislative Assembly:

* Senate Bill No. 2059 (2005) Increased the maximum lodging
expense reimbursement allowed during legislative sessions from
$650 to $900 per month for licensed lodging establishments and
$750 per month for any other lodging. The effective date of the
bill was August 1, 2005.

* Senate Bill No. 2058 (2005) Increased the state ‘mileage
reimbursement rate from 31 cents to 37.5 cents per mile.

The 2005 Lagislative Assembiy:

* Amended 2005 Senate Bill No. 2059 to increase the maximum
lodging expense relmbursement from 3650 to $800 per month.
The effective date of the bill was changed to apply retroactively to
January 1, 2005.

Amended 2005 Serate Bill No. 2058 to also provide the same
mileage reimbursement rate—37.5 cants per mile—for travel by car
or tnuck.  Previously, the reimbursement rate for trucks was
27 cents.

The 2005-06 Legislative Compensation Commission recommended:

* House Bill No. 1108 (2007) to increase the compensation for
regular, special, or organizational sessions from $125 to $130 per
calendar day. Tha affactive date of the bill was August 1, 2007.

House Bill No. 1107 (2007) to increase the state mileage
reimbursament rate from-37.5 cents to 42.5 cents per mile. -

The other legislative compensation and reimbursement lovals,
including compensation during a term of office, compensation for
interim meetings, additional compensation for ' committee
chairmen and majority and minority leaders, and lodging expense
reimbursement, remain at the current level, g

H .
& .| by the'2007 Legisiative Assembly:
le ' Rate
it ‘ Effective | Rate Rate Rate
t4 Priorto | Effective |Effective|Effective
i August 1, | August 1, | July1, | July 1,
: ‘ | 2007 2007 2008 | 2009
; Monthly compensation $350 $364]  s$ard
' Leadens’ additional $250 $260| $270
monthly compenaation
Daily sessicn pay $125 $130 $135
Interim meeting daily pay $100 $104 $108 $135

The 2007 Legislative Assembly: ‘

* Amended 2007 House Bill No. 1106 to increase legislators’
monthly compensation, daily pay during legislative sessions, and
Interim meeting pay by 4 percent for the first year of the 2007-09
blennium and by 3.85 percent for the second year of the
biennium.

Amended 2007 House Bill No. 1107 to increase the state mileage
reimbursement rate from 37.5 cents to 45 cents per mile,
Increased legislative leaders' monthly compensation of 4 percent
for the first year of the 2007-09 blennium and 3.85 percent for the
second year of tha biennium (Section 9 of 2007 House Bill
No. 1001). ,

Increased legislators' Interim meeting pay to $135 per day,
beginning July 1, 2009 (Sectlon 11 of 2007 House Bill No. 1001).

The following is a summary of compensation adjustments enacted




Legislative Compensation Commission Recommendations

Action by the Legislative Asgembly

The 2007-08 Legislative Compenaation Commission recommended

2009 Senate Bill No. 2064 to;

s Increase legislators’ monthly compensation by 4 percent, or $15,
from $378 to $393, effective July 1, 2008,

+ Increase the compensation for regular, special, or organizational
sessions by $5 per calendar day from $135 to $140 per calendar
day, effectiva July 1, 2008. '

e Increase the interim compensation rate by $5 per day from
$135 to $140 per day, effective July 1, 2008, ,

» Increase the maximum monthly lodging expense reimbursement
allowed during legislallve sessions by $100 from- $500 to

$1,000 per month, effective January 1, 2009.

e Increase the state daily lodging expense reimbursement rate by
$5 per night from $55 plus tax to $60 plus tax per night, effective
Juiy 1, 2(_)09.

* Provide that the state mileage expense reimbursement rate be
equal to the federal mileage reimbursement rate,

The 2008 Legislative Assembly amended 2009 Senate Bill No. 2064

to: '

s Increase legislators' monthly compensation by 5 percent per +
from $378 to $396, effective August 1, 2008, and to
effective July 1, 2010,

* Incresse the compensation for regular, special, or organizational
sessions by 5 percent per year from $135 to $141 per calendar
day, effective August 1, 2009, and to $148 per calendar day,
effective July 1, 2010.

¢ Increase the interim compensatlon rate by 5 percent per year
- from $135 to $141 per day, effective August 4, 2008, and to
$148 per day, effective July 1, 2010.

« Increase the maximum monthly lodging expense reimbursement
allowed during legislative sessions from $900 per month to
30times - 55 percent of the state daily lodging expense
reimbursement rate in effect on August 1 of each sven-numbered
yoar. This increase was effective August 1, 2009. (Based on the
state daily lodging reimbursement rate as of August 2009 of
$83 per night, tha maximum monthly lodging expense
reimbursemant is estimated to be $1,040 per month.) '

» Increase the state dally lodging expense reimbursemant rate from
$55 plus tax per night 10 90 percent of the rate established by the
United States General Services Administration for lodging
reimbursement in the state plus tax, effactlive August 1, 2009
{The currant federal lodging reimbursement rate is $77 per night
plus tax; therefore, 90 percent of the federal lodging
reimbursement rate is $69.30 par night plus tax.)

o Provide that the state mileage expense reimbursement rate be
equal to the federal mileage expensa reimbursament rate,
effective August 1, 2009. (The curent federal milsage expense
reimbursement rata is 50 cants per mile.}

¢ Increase the reimbursement for travel by private airplane from
70cents par mile to the sum of 1.5 times the m’
reimbursemant by motor vehicle, effective August 1, 2000,

In addition, the Legislative Assembly in Senate Bill No. wwui
increased legialative leaders’ additional monthly compensation by
approximately 5 percent per year from $270 to $284, effactive
July 1, 2009, and to $298, effective July 1, 2010.

The following Is a summary of compensation adjustments enacted
by the 2009 Legisiative Assambly:

Rate

Effective| Rate Rate Rate

Prior to | Effective | Effective | Effective
July 1, July1, |August1,| July1,

2009 2009 2009 2010
‘| | Monthly compansation $378 $398 $415
Leaders' additional $270 $284 $298

monthly compensatlion

Dally sesslon pay $135 $141 $148
Interim meeting dally pay $135 $141 $148

Other Information

The commission reviewed:

* The provisions of Sections 54-03-19.1 and
54-03-19.2 relating to the duties of the Legislative
Compensation Commission.

¢ A \Legislative Council memorandum . entitled
Legislative Compensation increases Compared to

Infiation and State Employee Salary Increases -
1981 Through 2010. The following schedule
compares actual 2010 ilegislative compensation
rates to 1981 rates adjusted annually for inflation
and percentage salary increases provided to state
employees:

1981 Compensation

‘Actual 2010 1981 Compensation Rates
Compensation Rates Adjusted for Adjusted for Salary Increr
Rates inflation Provided to State Emplo:
Interim daily compensation $148.00 $153.74 ..
Session daily compansation $148.00 $221.37 $212.18
Monthly compensation during term of office $415.00 $442.84 $424.41




¥

‘ )

¢ Information prepared by the National Conference
of State Legislatures regarding legislative
compensation levels in other states, including
legislative compensation, expense ‘reimburse-
ments, and other benefits provided to legislators
in each of the 50 states.

DISCUSSION AND COMMENTS
The following comments were made by members of
the Legisiative Compensation Commission or by
members of the Legislatve Procedure and
Arrangements Committes during a joint meeting held
with that committee:

* The Public Employees Retirement System
preliminary estimates Indicate health insurance
premiums-may increase from $826 per month to
approximately $1,000 per month for the 201 1-13
biennium. '

* The commission should consider increasing
legisiators' daily pay during legislative sessions
and interim compensation by the same

percentage as the authorized salary increase for
state employees for the 2011-13 biennium.

* The commission should consider no changes to
legislators’ monthly compensation during each
legislator's term of office for the 2011-13
biennium.

RECOMMENDATIONS

The commission recommends:

* House Bill No. 1062 to increase legislators' daily
Pay during legislative sessions and the interim
meeting compensation rate by 3 percent per year
for the 2011-13 biennium, from $148 per day
effective July 1, 2010, to $152 effective July 1,
2011, and $157 effective July 1, 2012. This is the
S8ame percentage as recommended by the
Govemor for state employee salaries for the
2011-13 biennium.

o The other legislative compensation and
reimbursement levels, including compensation
during a term of office, remain at the current level.
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72A.08 LAWS AGAINST REBATE.

Subdivision 1. Rebate defined and prohibited. No insurance company or association,
however constituted or entitled, including any affiliate of the insurance company or association,
doing business in this state, nor any officer, agent, subagent, solicitor, employee, intermediary, or
representative thereof, shall make or permit any advantage or distinction in favor of any insured
individual, firm, corporation, or association with respect to the amount of premium named in, or
to be paid on, any policy of insurance, or shall offer to pay or allow directly or mdlrectly or by
means of any device or artifice, as inducements to insurance, any rebate or premium payable on
the policy, or any special favor or advantage in the dividends or other profit to accrue thereon, or
any valuable consideration or inducement not specified in the policy contract of insurance, or
give, sell, or purchase, offer to give, sell or purchase, as inducement to insure or in connection
therewith, any stocks, bonds, or other securities of any insurance company or other corporation,
association, partnership, or individual, or any dividends or profits accrued or to accrue thereon,
or anything of value, not specified in the policy. For purposes of this section, "affiliate” has the
meaning given in section 60D.15, subdivision 2.

Subd. 2. Insured prohibited from receiving rebates. No person shall receive or accept
from any such company or association, including any affiliate of the insurance company or
association, or from any of its officers, agents, subagents, solicitors, employees, intermediaries, or
representatives, or any other person any such rebate of premium payable on the policy, or any
special favor or advantage in the dividends or other financial profits accrued, or to accrue, thercon,
or any valuable consideration or inducement not specified in the policy of insurance. No person
shall be excused from testifying, or from producing any books, papers, contracts, agreements, or
documents, at the trial of any other person, copartnership, association, or company charged with
violation of any provision of this section-on the ground that the testimony or evidence may tend
to incriminate; but no person shall be prosecuted for any act concerning which the person shall
be compelled to so testify or produce evidence, documentary or otherwise, except for perjury
committed in so testifying.

Subd. 3. Penalty for rebate. Any company, assoctation, or individual violating any
provisions of this section, whether the violation be in the giving or accepting of anything herein
prohibited, shall be punished by a fine of not less than $60 nor more than $200. In the case of a
violation by an affiliate or by an individual on behalf of an affiliate, this subdivision applies to the
insurance company or association.

Subd. 4. Exceptions. (a) The provisions of this section shall not apply to any policy procured
by officers, agents, subagents, employees, intermediaries, or representatives wholly and solely
upon property of which they are, respectively, the owner at the time of procuring the policy,
where the officers, agents, subagents, employees, intermediaries, or representatives are, and
have been for more than six months prior to the issuing of the policy, regularly employed by, or
connected with, the company or association issuing the policy; and any life insurance company
doing business in this state may issue industrial policies of life or endowment insurance, with
or without annuities, with special rates of premiums less than the usual rates of premiums for
these policies, to members of labor orgamzatlons credit unions, lodges; beneficial societies, or
similar orgamzatlons or employees of" one employer, who, through their secretary or employer
may take out insurance in an aggregate of not less:than 50 members and pay their premiums
through the secretary or employer. 52 ‘

Copyright © 2010 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.
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(b) A promotional advertising item of $25 or less or a gift of $25 or less per year is not a
rebate if the receipt of the item or gift is not conditioned upon purchase of an insurance policy
or product.

History: 1967 ¢ 395 art 12 5 8; 1986 ¢ 444; 1998 ¢ 375 s 1-3; 2002 ¢ 330 s 30.34; 2002
3315182002 ¢ 3425 11; 2002 ¢ 35752 2010 ¢ 384 5 29

Copyright © 2010 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



March 8, 2011

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1123

Page 1, line 6, replace “declare an emergency” with “provide an effective date”

Page 23, line 5, replace "Each state shall" with "The commissioner or the
commissioner's designee shall act as the member or the state representative for
the purpose of this section.”

Page 23, remove lines 6 through 13

Page 30, line 15, insert after "possession” and before the period ",_unless contrary to
the state's open records laws”

Page 39, remove line 3
Page 39, after line 3, insert:

"SECTION 12. EFFECTIVE DATE. This Act becomes effective on July
21,2011.7

Renumber accordingly

Pyl PRI



March 8, 2011

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1123
Page 1, line 3, remove “and enactment of the surplus lines insurance multistate
compliance compact”
Page 1, line 6, replace “"declare an emergency” with “provide an effective date”
Page 7, line 15, replace “Under section 26.1-44-11. the state has entered the surplus

lines insurance multistate” with “The commissioner may participate in a multistate
compact or reciprocal agreement with other states”

Page 7, line 16, remove “compliance compact”
Page 12, rémove lines 3 through 30
Page 13, remove lines 1 through 31
Page 14, remove lines 1 through 31
Page 15, remove Iines-A1 through 31
Page 16, remove lines 1 through 30
Page 17, remove lines 1 through 30
Page 18, remove lines 1 through 31
Page 19, remove lines 1 through 31
Page 20, remove lines 1 through 31
Page 21, remove lines 1 through 31
Page 22, remove lines 1 through 30
Page 23, remove lines 1 through 31
Page 24, remove lines 1 through 29
Page 25, remove lines 1 through 31

Page 26, remove lines 1 through 31

' i



Page 27, remove lines 1 through 31
Page 28, remove lines 1 through 31
Page 29, remove lines 1 through 31
Page ‘30, remove lines 1 through 30
Page 31, remove lines 1 through 31
Page 32, remove lines 1 through 31
Page 33, remove lines 1 through 31
Page 34, remove lines 1 through 31
Page 35, remove lines 1 through 31
Page 36, remove lines 1 through 31
Page 37, remove lines 1 through 29
Page 38, remove lines 1 through 31
Page 39, remove lines 1 through 3

Page 39, after line 3, insert:

“SECTION 12. Seciion 26.1-44-11 of the North Dakota Century Code is
created and enacted as follows:

26.1-44-11. Interstate insurance regulatory cooperation. To carry out
the purposes of the Nonadmitted and Reinsurance Reform Act of 2010 [Pub. L.
111-203; 124 Stat. 1589:; 15 U.S.C. 8201 et seq.], the commissioner may
participate in a nonadmitted insurance multistate agreement or compact for the
purposes of collecting, allocating, and disbursing premium taxes attributable to
the placement of nonadmitted insurance, providing for uniform methods of
allocation and reporting among nonadmitted insurance risk classifications,
sharing information among states relating to nonadmitted insurance premium
taxes, and providing for the determination of recommended uniform eligibility
standards for nonadmitted insurers.

SECTION 13. EFFECTIVE DATE. This Act becomes effective on July
21,2011 B

R

Renumber accordingly X
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NORTH DAKOTA INSURANCE DEPARTMENT
March 23, 2011

Chio has passed its surplus lines bill {http://www.legislature state.oh.us/bills.cim?ID=129 HB_122 )
with the following provision granting authority to the superintendent to enter into SLIMPACT if

advantageous to the state or another agreement/compact if in the state’s financial best interest.

For the purpose of carrying out the "Nonadmitted and Reinsurance Reform Act of 2010," 124
Stat. 1589, 15 U.S.C. 8201 et seq., or any successor or replacement law, the superintendent
shall conduct a fiscal analysis of the impact of entering into a multi-state agreement or compact
for determining eligibility for placement of unauthorized insurance and for payment, reporting,
collection, and allocation of the tax on unauthorized insurance. If the fiscal analysis indicates
that entering into a muiti-state agreement or compact is advantageous to this state, the
superintendent may enter into the surplus lines insurance multi-state compliance compact
adopted by the national conference of insurance legislators and known as "SLIMPACT," as
amended on December 21, 2010, and including any subsequent amendment; or, if it is in this
state's financial best interest, the superintendent shall request that the general assembly
authorize the superintendent to enter into a different multi-state agreement or compact.
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HB 1123 Amendment
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To: House Industry, Business and Labor Committee and

Chairman Keiser,

The Insurance Department respectfully submits the attached amendment to HB1123 which addresses the surplus lines
insurance statute. The amendment contains changes suggested by Pat Ward on behaif of PCI and by NAPSLO. The
primary change is to add the phrase “where the insured’s home state is this state” to various provisions which will clarify
the intent of HB1123. Other minor changes are made to clarify the commercial purchaser exemption under Section 3
and to remove redundant language under Section 5.

If you have any questions please contact me.

Carole Kessel, Chief Examiner
North Dakota Insurance Department

ckessel@nd.gov
phone: 701-328-9602



National Association of Professional Surplus Lines Offices, Ltd.
200 NE Bdth Strect » Suite200 » Kansas City, MO G4118 » 816/741-3910 » Fax816/741-5409

www.napslo.org

Richard M. Bouhan
Executive Director

December 6, 2010
Dear Insurance Commissioner, Legislator, Committee Staff:

Due to the Nonadmitted and Reinsurance Reform Act (NRRA), which was passed earlier this year by Congress as part of
the Dodd-Frank Wall Strect Reform and Consumer Protection Act, every state legislature will be faced in its next
session with enacting legislation to reform its surplus lines code to meet the requirements of the NRRA which
becomes effective on July 21, 2011. 1f such amendments are not made, surplus lines brokers, companies and insureds
will be faced on July 21,2011 with statc laws that, whilc pre-empted by the NRRA, are inconsistent, if not in conflict,
with the various provisions of the NRRA. This will result in:

confusion on the part of brokers and regulators over which regulatory requirements apply,

2. market disruption for the insurcds as surplus lines producers and companies try and “sort out” competing
regulatory requirements delaying the consummation of insurance transactions for needed insurance, and

3. possible double taxation on surplus lincs premiums between the states that have amended their laws to comply

with NRRA and those states that have not.

As a national organization representing the surplus lines marketplace, the National Association of Professional Surplus
Lines Offices (NAPSLO) along with its |,100 member broker offices located in all fifty states and its150 member
companies operating on a surplus lines basis throughout the United States are commitied to doing all they can to assurc a
smooth implementation to the NRRA requirement in the statcs. As part of this commitment, NAPSLO forwards to you
resource material and information about the new NRRA law. NAPSLO hopes you and your colleagues will find this
material uscful as your state deals with the necessary changes in surplus lines insurance law and regulation brought about
by the NRRA.

This material includes:

[. A copy of the Nonadmitted and Reinsurance Reform Act as passed by Congress,

2. A Model Surplus Lines Law, which incorporates changes required by the NRRA. This “mode!™ is based upon
existing state surplus lines insurance codes and generally tracks the relevant provisions of the NAIC
Nonadmitted Modcl Act and it can serve as a guide in amending state surplus lines insurance codes to conform
to the NRRA.

3. An Open Letter to Regulators and Legislators writtcn by NAPSLO, The Council of Insurance Agents and
Brokers (the Council), and the American Association of Managing General Agents (AAMGA) which itemizes
the changes required to bring state surplus lines insurance codes into line with the NRRA,

4. A resolution adopted by the National Conference of Insurance Legislators (NCOIL) in “Support of Amending
Insurance Law to Conform to the Nonadmitted and Reinsurance Reform Act (NRRA)”

NAPSLO is committed to the state based insurance regulatory system and wishes to work closely with state regulators
and lcgislators to assure that the framework Congress has established in the NRRA for state regulation of surplus lines
insurance is implemented in as effective and efficient manner as intended. Should you have any questions about this
matcrial or about the NRRA in general, please do not hesitate to contact Steve Stephan, NAPSLO Government Relations
Director or Richard Bouhan, NAPSLO Executive Dircctor at: 816-741-3910,

Sincercly,

bt 71 Bofar

Richard M. Bouhan
NAPSLO Exccutive Director
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.TO ACCOMPANY

H.R. 4173

JUNE 29, 2010.—Ordered to be printed
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(2) in paragraph (8)(C), by striking the period at the end

and inserting “; and”; and
{3) by adding at the end the following new paragraph: .
“19) advise the President on major domestic and inter-
national prudential policy issues in connection with all lines of
insurance except health insurance.”.
(¢) CLERICAL AMENDMENT.—The table of sections for subchapter
I of chapter 3 of title 31, United States Code, is amended by striking
the item relating to section 312 and inserting the following new
items:
"Sec. 312, Terrorism and financial intelligence.
“Sec. 313, Federal Insurance Office.
"Sec. 314. Covered agreements.
"Sec. 315, Continuing in office."”.

Subtitle B—State-Based Insurance Reform

SEC. §11. SHORT TITLE,

This subtitle may be cited as the “Nonadmitted and Reinsur-
ance Reform Act of 2010”.

SEC, 5§18, EFFECTIVE DATE,
Except as otherwise specifically provided in this subtitle, this

subtitle shall take effect upon the expiration of the 12-month period
beginning on the date of the enactment of this subtitle.

PART I—-NONADMITTED INSURANCE
SEC. 521. REPORTING, PAYMENT, AND ALLOCATION OF PREMIUM
TAXES. :

{a) HOME STATE'S EXCLUSIVE AUTHORITY.—No State other than
the home State of an insured may require any premium tax pay-
ment for nonadmitted insurance.

(b} ALLOCATION OF NONADMITTED PREMIUM TAXES.—

1) IN GENERAL.—The Stales may enter into a compact or
otherwise establish procedures to allocate among the States the
premium taxes paid to an insured’s home State described in
subsection (a).

{2) EFFECTIVE DATE.—Except as expressly otherwise pro-
vided in such compact or other procedures, any such compact
or other procedures—

(A} if adopted on or before the expiration of the 330-day

period that begins on the date of the enactment of this sub-

. title, shall apply to any premium taxes that, on or after

such date of enactment, are required to be paid to any State
that is subject to such compact or procedures; and

. (B) if adopted after the expiration of such 330-day pe-

riod, shall apply to any premium taxes that, on or a)ger

January 1 t;f the first calendar year that begins after the

expiration of such 330-day period, are required to be paid

to any State that is subject to such compact or procedures.

{3) REPORT.—Upon the expiration of the 330-day period re-
ferred to in paragraph (2), the NAIC may submit a report to the
Committee on Financial Services and the Committee on the Ju-
diciary of the House of Representatives and the Committee on
Banking, Housing, and Urban Affairs of the Senate identifying
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and describing any compact or other procedures for allocation

among the States of premium taxes that have been adopted dur-

ing such D;Jeriod by any States.
(4) NATIONWIDE SYSTEM.—The Congress intends that each

State adopt nationwide uniform requirements, forms, and pro-

cedures, such as an interstate compact, that provide for the re-

poriing, payment, collection, and allocation of premium taxes
for nonadmitted insurance consistent with this section.

{c) ALLOCATION BASED ON Tax ALLOCATION REPORT.—To facili-
tate the payment of premium taxes among the States, an insured’s
home State may require surplus lines brokers and insureds who
have independently procured insurance to annually file tax atloca-
tion reports with the insured’s home State detailing the portion of
the nonadmitted insurance policy premium or premiums attrib-
utable to properties, risks, or exposures located in each State. The
filing of a nonadmitted insurance tax allocation report and the pay-
ment of tax may be made by a person authorized by the insured to
act as its agent,

SEC. 522, REGULATION OF NONADMITTED INSURANCE BY INSURED’S
HOME STATE.

(a) HOME STATE AUTHORITY.—Except as otherwise provided in
this section, the placement of nonadmitted insurance shall be sub-
Ject to the stotutory and regulatory requirements solely of the in-
sured's home State,

(b) BROKER LICENSING.~—No State other than an insured’s home
State may require a surplus lines broker to be licensed in order to
sell, solicit, or negotiate nonadmitted insurance with respect to such
insured.

{¢c) ENFORCEMENT PROVISION.—WIith respect to section 521 and
subsections (a) and (b) of this section, any law, regulation, provi-
sion, or action of any State that applies or purports to apply to non-
admitted insurance sold to, solicited by, or negotiated with an in-
sured whose home State is another Stale shall be preempted with
respect to such application.

(d) WORKERS’ COMPENSATION EXCEPTION.—This section may
not be construed to preempt any State law, rule, or regulation that
restricts the placement of workers’ compensation insurance or excess

. insurance for self-funded workers’ compensation plans with a non-

admitted insurer.
SEC. 523. PARTICIPATION IN NATIONAL PRODUCER DATABASE.

After the expiration of the 2-year period beginning on the date
of the enactment of this subtitle, a State may not collect any fees re-
lating to licensing of an individual or entity as a surplus lines
broker in the State unless the State has in eggct at such time laws
or re%rulations that provide for gmrtici ation by the State in the na-
tional insurance producer database of the NAIC, or any other equiv-
alent uniform national database, for the licensure of surplus ri:‘ruses
brokers and the renewal of such licenses.

SEC. 524. UNIFORM STANDARDS FOR SURPLUS LINES ELIGIBILITY.

A State may not—

(1} impose eligibility requirements on, or otherwise estiab-

lish eligibility criteria for, nonadmitted insurers domiciled in a

United States jurisdiction, except in conformance with such re-

quirements and criteria in sections 5A(2) and 5C(2)(a) of the
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Non-Admitted Insurance Model Act, unless the State has adopt-
ed nationwide uniform requirements, forms, and procedures de-
veloped in accordance with section 521(b) of this subtitle that
include alternative nationwide uniform eligibility requirements;
or

{2) prohibit a surflus lines broker from placing non-
admitted insurance with, or procuring nonadmitted insurance
from, a nonadmitled insurer domiciled outside the United
States that is listed on the Quarterly Listin% of Alien Insurers

maintained by the International Insurers Department of the

NAIC. . '

SEC. 528, STREAMLINED APPLICATION FOR COMMERCIAL PUR-
CHASERS. ‘

A surplus lines broker seeking to procure or place nonadmitted
insurance in a State for an exempt commercial purchaser shall not
be required to satisfy any State requirement to make a due diligence
search to determine whether the full amount or type of insurance
sought by such exempt commercial purchaser can be obtained from
admilted insurers if—

(1) the broker procuring or placing the surplus lines insur-
ance has disclosetf to the exempt commercial purchaser that
such insurance may or may not be available from the admitied
market that may provide greater protection with more regu-
latory oversight; and

{2) the exempt commercial purchaser has subsequently re-

uested in writing the broker to procure or place such insurance
g'om a nonadmitted insurer.

SEC. 526. GAO STUDY OF NONADMITTED INSURANCE MARKET.

(a) IN GENERAL.—The Comptroller General of the United States
shall conduct a study of the nonadmitted insurance market to deter-
mine the effect of the enactment of this part on the size and market
share of the nonadmitted insurance market for providing coverage
typically provided by the admitted insurance market,

(b) CONTENTS.—The study shall determine and analyze—

{1) the change in the size and market share of the non-
admitted insurance market and in the number of insurance
companies and insurance holding companies providing such
business in the 18-month period {hat begins upon the effective
date of this subtitle;

(2) the extent to which insurance coverage typically pro-
vided by the admitted insurance market has shifted to the non-
admitted insurance market, )

(3) the consequences of any change in the size and market
share of the nonadmitted insurance market, including dif-
ferences in the price and availability of coverage available in
both the admitted and nonadmitted insurance markets;

(4) the extent to which insurance companies and insurance
holding companies that provide both admitted and non-
admitted insurance have experienced shifts in the volume of
business between admitted and nonadmitted insurance; and

{5) the extent to which there has been a change in the num-
ber of individuals who have nonadmitted insurance policies, the
type of coverage provided under such policies, and whether such
coverage is available in the admitted insurance market.
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(c) CoNsULTATION WiTet NAIC.~—In conducting the study under
this section, the Comptroller General shall consult with the NAIC.

(d) REPORT.—The Comptroller General shall complete the study
under this section and submit a report to the Committee on Bank-
ing, Housing, and Urban Affairs of the Senate and the Committee
on Financial Services of the House of Representatives regarding the
findings of the study not later than 30 months after the effective
date of this subtitle.
SEC. 527, DEFINITIONS.

For purposes of this part, the following definitions shall apply:

.. (1) ADMITTED INSURER—The term “admitted insurer”

means, with respect to a State, an insurer licensed to engage in

the business of insurance in such State.

{2) AFFILIATE.—The term “affiliate” means, with respect to
an insured, any entily that controls, is controlled by, or is under
common control with the insured.

{3) AFFILIATED GROUP.—The term "a(]i‘ﬁliated group” means
any group of entities that are all affiliated.

" (4) CONTROL.—An entity has “control” over another entity
L gov—

{A) the entity directly or indirectly or acting through 1
or more other persons owns, controls, or has r:ie power to
vote 25 percent or more of any class of voting securities of
the other entity,; or

(B) the entity controls in any manner the election of a
majority of the d{rectors or trustees of the other entity.

{5) EXEMPT COMMERCIAL PURCHASER.—The term “exempt
commercial purchaser” means any person purchasing commer-
cial insurance that, af the time of placement, meefs the fol-
lowing requirements: .

(ﬁ) The person employs or retains a qualified risk
manaﬁer {o negotiale insurance coverage.

(B) The person has fvaid aggregate nationwide commer-
cial property and casualty insurance premiums in excess of
£100,000 in the immediately preceding 12 maonths. .

{C)i) The person meets at least 1 of the following eri-
teria: :

(I} The person possesses a net worth in excess of
$20,000,000, as such amount is adjusted pursuant to
clause (ii). .

(11) The person generates annual revenues in excess
of $50,000,000, as such amount is adjusted pursuant to
clause (ii).

(III) The person employs more than 500 full-time
or full-time equivalent employees per individual in-
sured or is a member of an affiliated group employing
more than 1,000 employees in the aggregate,

(TV) The person is a not-for-profit organization or
public entity generating annual budgeted expenditures
of at least $30,000,000, as such amount is adjusted
‘pursuant to clause (ii). '

The person is a municipality with a population

in excess of 50,000 persons.

(i) Effective on the fifth January 1 occurring after the
date of the enactment of this subtitle and each fifth Janu-

i o4

i
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ary 1 occurring thereafter, the amounts in subclauses (1),

(II), and (IV) of clause (i) shall be adjusted to reflect the

percentage change for such 5-year period in the Consumer

Price Index for All Urban Consumers published by the Bu-

reau of Labor Statistics of the Department of Labor.

{6) HOME STATE.— .

(A) IN GENERAL.——Exce’Pt as provided in subparagraph
(B), éhe term "home State” means, with respect to an in-
sured—

(i) the State in which an insured maintains its
principal place of business or, in the case of an indi-
vidual, the individual’s principal residence; or

(i) if 100 percent of the insured risk is located out
o£ the State referred to in clause (i), the State to which
the greatest percentage of the insured’s taxable pre-
mium for that insurance contract is allocated.

(B) AFFILIATED GROUPS.—If more than 1 insured from
an affiliated group are named insureds on a single non-
admitted insurance contract, the term "home State” means
the home State, as determined pursuant to subparagroph
(A), of the member of the affiliated group that has the larg-
est percentage of premium attributed to it under such in-
surance contract.

{7) INDEPENDENTLY PROCURED INSURANCE.—The term
“independently procured insurance” means insurance procured
directly by an insured from a nonadmitted insurer.

{8) NAIC.—The term “NAIC” means the National Associa-
tion of Insurance Commissioners or any successor entity.

(9) NONADMITTED INSURANCE.—The term "nonadmitted in-
surance” means any property and casualty insurance permitted
to be placed directly or through a surplus lines broker with a
nonadmitted insurer eligible to accept such insurance.

f10) NON-ADMITTED INSURANCE MODEL ACT.—The term
“Non:Admitted Insurance Model Act” means the provisions of
the Non-Admitted Insurance Model Act, as adopted by the
NAIC on August 3, 1994, and amended on September 30, 1996,
December 8, 1997, October 2, 1999, and June 8, 2002,

(11) NONADMITTED INSURER.—The term “nonadmitted in-
surer™—

{A) means, with respect to a State, an insurer not li-
gensed to engage in the business of insurance in such State;

ut ' '

{B) does not include a risk retention group, as thot
term is defined in section 2(a)(4) of the Liability Risk Re-
tention Act of 1986 (15 U.S.C. 3901(a)(4)).

(12) PREMIUM TAX.—The term “premium tax” means, with
respect to. surplus lines or independently procured insurance
coverage, any tax, fee, assessment, or other charge imposed by
a government entity directly or indirectly based on any payment
made as consideration for an insurance contract for such insur-
ance, including premium deposits, assessmenis, registration
fees, and any other compensation given in consideration for a
contract of insurance.

(13) QUALIFIED RISK MANAGER.—The term “qualified risk
manager” means, with respect to a policyholder of commercial

N
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insurance, g person who meets all of the following require-

ments:

(A} The person is an employee of, or third-party con-

sultant retained by, the commercial policyholder.

(B} The person provides skilled services in loss preven-

tion, loss reduction, or risk and insurance covernge anal-
ysis, and purchase of insurance.

(C) The person-—

(i)(D) has a bachelor’s degree or higher from an ac-
credited college or university in risk management, busi-
ness administration, finance, economics, or any other
field determined by a State insurance commissioner or
other State regulatory official or entity to demonstrate
minimum competence in risk management; and

(IT}(aa) has 3 years of experience in risk financing,
claims administration, loss prevention, risk and insur-
ance analysis, or purchasing commercial lines of insur-
ance; or

(bb) has—- :

(AA) o designation as a Chartered Property
and Casualty Underwriter (in this subparagraph
referred to as “CPCU”} issued by the American In-
stitute for CPCU/[Insurance Institute of America;

(BB) o designation as an Associafe in Risk
Management (ARM) issued by the American Insti-
tute for CPCU [ Insurance Institute of America;

(CC) a designation as Certified Risk Manager
(CRM) issued by the National Alliance for Insur-
ance Education & Research;

(DD) a designation as a RIMS Fellow (RF)
issued by the Global Risk Management Institute;
or

(EE) any other designation, certification, or li-
cense determined by a State insurance commis-
sioner or other State insurance regulatory official
or entily to demonstrate minimum competency in
risk management;

(ti)(1) has at least 7 years of experience in risk fi-
nancing, claims administration, loss prevention, risk
and insurance coverage analysis, or purchasing com-
mercial lines of insurance, and

(II) has any 1 of the designations specified in
subitems (AA) through (EE) of clause (iXI1(bb);

(iii) has at least 10 years of experience in risk fi-
nancing, claims administration, loss prevention, risk
and insurance coverage analysis, or purchasing com-
mercial lines of insurance; or

{iv) has e graduate degree from an accredited col-

" lege or university in risk management, business admin-

istration, finance, economics, or any other field deter-
mined by a State insurance commissioner or other
State regulatory official or entity to demonstrate min-
imum competence in risk management,

.f -
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(14) REINSURANCE.—The term “reinsurance” means the as-
sumption by an insurer of all or part of a risk undertaken origi-
nally by another insurer, =

(15} SURPLUS LINES BROKER—The term “surplus lines
broker” means an individual, firm, or corporation which is li-
censed in a State to sell, solicit, or negotiate insurance on prop-
erties, risks, or exposures located or to be performed in a State
with nonadmitied insurers,

(16) STATE.—The term "State” includes any State of the
United States, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, the Northern Meriana Islands, the Virgin
Islands, and American Samoa.

PART II-REINSURANCE

SEC. 531. REGULATION OF CREDIT FOR REINSURANCE AND REINSUR.
ANCE AGREEMENTS. -

(a) CREDIT FOR REINSURANCE.—If the State of domicile of a
ceding insurer is an NAIC-accredited State, or has financial sol-
vency requirements substantially similar to the requirements nec-
essary for NAIC accreditation, and recognizes credit for reinsurance
for the insurer’s ceded risk, then no other State may deny such cred-
it for reinsurance. ‘

(b} ADDITIONAL PREEMPTION OF EXTRATERRITORIAL APPLICA-
TION OF STATE LAW.—In addition to the application of subsection
(a), all laws, regulations, provisions, or other actions of a State that
is not the domuciliary State of the ceding insurer, except those with
respect {o taxes and assessments on insurance companies or insur-
ance income, are preempled to the extent that they—

(1) restrict or eliminate the rtifrhts of the ceding insurer or
the assuming insurer to resolve disputes pursuant to contrac-
tual arbitration to the extent such contractual provision is nof
inconsistent with the provisions of title 9, United States Code;

(&) require that o certain Slate’s law shall govern the rein-
surance contract, disputes arising from the reinsurance con-
tract, or requirements of the reinsurance contract;

(3) attempt to enforce a reinsurance contract on terms dif-
ferent than those set forth in the reinsurance contract, to the ex-
tent that the terms are not inconsistent with this part; or

(4 otherwise apply the laws of the State to reinsurance
agreements of ceding insurers not domiciled in that State,

SEC. 532. REGULATION OF REINSURER SOLVENCY.

(a) DOMICILIARY STATE REGULATION.—If the State of domicile
of a reinsurer is an NAIC-accredited State or has financial solvency
reg}tirements substantially similar to the requirements necessary for
NAIC accreditation, such State shall be solely responsible for regu-
lating the financial solvency of the reinsurer.

) NONDOMICILIARY STATES.—

(1) LIMITATION ON FINANCIAL INFORMATION REQUIRE-
MENTS.—If the State of domicile o[ e reinsurer is an NAIC-ac-
credited State or has financial solvency requirements substan-
tially similar to the requirements necessary for NAIC accreditq-
tion, no other State may require the reinsurer to provide any
additional financial information other than the information the
reinsurer is required to file with its domiciliary State.
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(2) RECEIPT OF INFORMATION.—No provision of this section
shall be construed as preventing or prohibiting a State that is
not the State of domicile of a reinsurer from receiving a copy
of any financial statement filed with its domiciliary State.

SKEC. 533. DEFINITIONS,
For purposes of this part, the following definitions shall apply:

(1) CEDING INSURER.—The term "ceding insurer” means an
insurer that purchases reinsurance. ‘

{2) DOMICILIARY STATE.—The terms “State of domicile” and
“domiciliary State” mean, with respect to an insurer or rein-
surer, the State in which the insurer or reinsurer is incor-
porated or entered through, and licensed.

(3} NAIC.—The term "NAIC" means the National Associa-
tion of Insurance Commissioners or any successor entity.

(4) REINSURANCE.—The term "reinsurance” means the as-
sumption by an insurer of all or part of a risk undertaken origi-
nally by another insurer.

{5) REINSURER,—

(A) IN GENERAL.—The term “reinsurer” means an in-
surer to the extent that the insurer—

(i) is principally engaged in the business of rein-
surance;

(it} does not conduct significant amounts of direct
insurance as a percentoge of its net premiums; and

(ifi) is not engaged in an ongoing basis in the busi-
ness of soliciting direct insurance.

(B) DETERMINATION.—A determination of whether an
insurer is a reingurer shall be made under the laws of the
State of domicile in accordance with this paragraph.

(6) STATE.—The term “State” includes any State of the
United States, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, the Northern Mariana Islands, the Virgin
Islands, and American Samoa. :

PART III—RULE OF CONSTRUCTION

SEC, 541. RULE OF CONSTRUCTION,

Nothing, in this subtitle or the amendments made by this sub-
title shall be construed to modify, impair, or supersede the applica-
tion of the antitrust laws. Any implied or actual conflict between
this subtitle and any amendments to this subtitle and the antitrust
laws shall be resolved in favor of the operation of the antitrust laws.
SEC. 542. SEVERABILITY.

If any section or subsection of this subtitle, or any application
of such provision to any person or circumstance, is held to be uncon-
stitutional, the remainder of this subtitle, and the application of the
provision to any other person or circumstance, shall not be affected.
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Model Surplus Lines Law
(Compliant with Non Admitted & Reinsurance Reform Act of 2010)

[NAPSLO Draft - December 2010]
NOTE: New material required to conform to Dodd-Frank Wall Street Reform and Consumer
Protection Act and other changes to general surplus lines provisions is in bold text, Material

inconsistent with the NRRA to be deleted is bracketed || and in iralics.

Section 1 Short title

- Sections |-24 shall be known and may be cited as “The Surplus Lines Law.”

Section 2 Application of general insurance code provisions to surplus lines insurers.
Except where general insurance code provisions are made specifically applicable to surplus
lines, Sections 1-24 shall be the insurance code provisions applicable to surplus lines.

Section 3 Purpose

Sections 1-24 shall be liberally construed and applied to promote its underlying purposes which
include:

(1) Protecting persons seeking insurance in this state;

(2) Permitting surplus lines insurance to be placed with reputable and financially sound nonadmitted
insurers and exported from this state when it is the home state of an insured pursuant to Sections 1-
24;

{(3) Establishing a system of regulation which will permit orderly access to smplm lines insurance
in this state ; and

(3) Protecting revenues of this state.

Section 4. Definitions for Sections 1-24.

As used in Sections 1-24:

(1) “Admitted tnsurer” means an insurer authorized to do an insurance business in this state,

(2) “Affiliate” means, with respect to an insured, any entity that controls, is controlled by, or is
under common control with the insured.

(3) *Affiliated Group” means any group of entities that are all affiliated.

{(2)] (4) “Capital” means funds paid in for stock or other evidence of ownership.

(5) “Control” - an entity has control over another entity if:

(a) the entity directly or indirectly or acting through 1 or more other persons owns, controls, or
has the power to vote 25 percent or more of any class of voting securities of the other entity; or
(b) the entity controls in any manner the election of a majority of the directors or trustees of
the other entity.

[(3)] (6) “Eligible surplus lines insurer” means a nonadmitted insurer with which a surplus lines
licensee may place surplus lines insurance.

(7) “Exempt commercial purchaser” means any person purchasing commercial insurance that,
at the time of placement, meets the following requirements:

{(a) The person employs or retains a qualified risk manager to negotiate insurance coverage.
(b) The person has paid aggregate nationwide commercial property and casualty insurance
premiums in excess of $100,000 in the immediately preceding 12 months.

(¢) The person meets at least 1 of the foll?’wing criteria:



(A) The person possesses a net worth in excess of $20,000,000, as such amount is adjusted
pursuant to subsection (7)(d).

(B) The person generates annual revenues in excess of $50,000,000, as such amount is adjusted
pursuant to subsection (7)(d).

(C) The person employs more than 500 full-time or full-time equivalent employees per
individual insured or is a member of an affiliated group employing more than 1,000 employees
in the aggregate.

(D) The person is a not-for-profit organization or public entity generating annual budgeted
expenditures of at least $30,000,000, as such amount is adjusted pursuant to subsection (7)(d).
(E) The person is a municipality with a population in excess of 50,000 persons.

(d) Effective on the fifth January 1 occurring after the date of the enactment of the Dodd-
Frank Wall Street Reform and Consumer Protection Act and each fifth January 1 occurring
thereafter, the amounts in sections (7)(c)(A), (B}, & (D) shall be adjusted to reflect the
percentage change for such S-year period in the Consumer Price Index for All Urban
Consumers published by the Bureau of Labor Statistics of the Department of Labeor.

{(4)] (8) “Export” means to place surplus lines insurance with a nonadmitted insurer,

(9) “Home state” — Except as provided in subsection (9)(c), the term “home state” means, with
respect to an insured:

(a) the state in which an insured maintains its principal place of business or, in the case of an
individual, the individual’s principal residence; or

(b) if 100 percent of the insured risk is located out of the state referred to in subsection (9)(a),
the state to which the greatest percentage of the insured’s taxable premium for that insurance
is allocated.

(c) If more than 1 insured from an affiliated group are named insureds on a single non-
admitted insurance contract, the term “home state” means the home state, as determined
pursuant to subsection (9)(a) or (b), of the member of the affiliated group that has the largest
percentage of premium attributed to it under such insurance contract,

(10) “Independently procured msurance” means insurance procured directly by an insured
from a nonadmitted insurer.

[(5)] (11) “Kind of insurance” means one of the types of insurance required to be reported in the
annual statement which must be filed with the Commissioner by authorized insurers.

[(6)] (12) “Nonadmitted insurer” means an insurer not authorized to do an insurance business in this
state, This definition does not include a risk retention group, as that term is defined in (Insert
state code or US code provision here).

(13) “Premium tax” means any tax, fee, assessment, or other charge imposed by this state
directly or indirectly based on any payment made as consideration for an insurance contract
for such insurance,

(14) “Principal place of business” means, with respect to determining the home state of the
insured, the principal place of business is the state where the insured maintains its
headquarters and where the insured’s high-level officers direct, control and coordinate the
business activities of the insured,

[(7)] (15) “Producing insurance producer” means the individual insurance producer dealing directly
with the party seeking insurance.

(16) “Qualified risk manager” means, with respect to a policyholder of commercial insurance, a
person who meets all of the following requirements:

(a) The person is an employee of, or thlrd-party consultant retained by, the commercial

- policyholder.

{b) The person provides skilled services in loss prevention, loss reduction, or risk and insurance
coverage analysis, and purchase of insurance.



(c) The person: :

(A) has a bachelor’s degree or higher from an accredited college or university in risk
management, business administration, finance, economics, or any other field determined by a
state insurance commissioner or other state regulatory official or entity to demonstrate
minimum competence in risk management; and has 3 years of experience in risk financing,
claims administration, loss prevention, risk and insurance analysis, or purchasing commercial
lines of insurance; or '

(aa) a designation as a Chartered Property and Casualty Underwriter (CPCU) issued by the
American Institute for CPCU/Insurance Institute of America;

(bb}) a designation as an Associate in Risk Management (ARM) issued by the American
Institute for CPCU/Insurance Institute of America;

(cc) a designation as Certified Risk Manager (CRM) issued by the National Alliance for
Insurance Education & Research;

(dd) a designation as a RIMS Fellow issued by the Global Risk Management Institute; or

(ee) any other designation, certification, or license determined by the Commissioner to
demonstrate minimum competency in risk management; or

(B) has at least 7 years of experience in risk financing, claims administration, loss prevention,
risk and insurance coverage analysis, or purchasing commercial lines of insurance; and has
any 1 of the designations specified in subsections (17)(c)(A)(aa) through (ee); or

(C) has at least 10 years of experience in risk financing, claims administration, loss prevention,
risk and insurance coverage analysis, or purchasing commercial lines of insurance; or

(D) has a graduate degree from an accredited college or university in risk management,
business administration, finance, economics, or any other field determined by the
Commissioner to demonstrate minimum competence in risk management.

[(8)] (17) “‘State’’ includes any State of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, the Northern Mariana Islands, the Virgin Islands,
and American Samoa.

[(9}] (18) “Surplus™ means funds over and above liabilities and capital of the insurer for the
protection of policyholders.

(19) “Surplus lines insurance™ means any insurance where this state is the home state of the
insured [in this state of risks resident, located or to be performed in this state, [permitted to be
placed through a surpius lines licensee with a nonadmitted insurer eligible to accept such insurance
other than reinsurance, wet marine and transportation insurance, independently procured insurance,
[and] life insurance,/ and] health insurance and annuities.

(20) “Surplus lines licensee” means an insurance producer licensed to place insurance where this
state is the home state of the insureds [resident, located or to be performed in this state] with
nonadmitted insurers/eligible to accept such insurance].

Section 5. Conditions for procuring insurance through nonadmitted insurer; rules.

(1) When this state is the home state of the insured, i|//nsurance may be procured through a
surplus lines licensee from a nonadmitted insurer if?

{a) The insurer is an eligible surplus lines insurer;

{b) A diligent search has first been made among the insurers who are authorized to transact and are
actually writing the particular kind and class of insurance in this state, and it is determined that the
full amount or kind of insurance cannot be obtained from those insurers; and

(¢) All other requirements of Sections 1-24 are met.

(2) Subsection (1)(b) of this section does not apply to a surplus lines licensee seeking to procure
or place nonadmitted insurance in this state for an exempt commercial purchaser if:



(A) the surplus lines licensee procuring or placing the surplus lines insurance has disclosed to
the exempt commercial purchaser that such insurance may or may not be available from the
admitted market that may provide greater protection with more regulatory oversight; and
(B) the exempt commercial purchaser has subsequently requested in writing the surplus lines
licensee to procure or place such insurance from a nonadmitted insurer.

Section 6 Qualifications for placement of coverage with nonadmitted insurer; rules.
When this state is the home state of the insured, a4/ surplus lines licensee may not place any
coverage with a nonadmitted insurer unless at the time of placement the nonadmitted insurer has
done all of the following:

(A) As to an insurer domiciled in a United States jurisdiction,[ Established satisfactory
evidence of good repute and financial integrity Jestablished that it is authorized to write the type
of insurance in its domiciliary jurisdiction, and

)] Qualifies under one of the following subparagraphs:

(a) Has capital and surplus or its equivalent under the laws of its domiciliary jurisdiction
that equals the greater of either ‘
(i) ()the minimum capital and surplus requirements under the laws of this state, or

(I1) $15 million.

(ii) except that the requirements of this paragraph (a)(i) may be satisfied by an insurer
possessing less than /35 million/the minimum capital and surplus upon an affirmative finding
of acceptability by the Commissioner. The finding shall be based upon such factors as quality
of management, capital and surplus of any parent company, company underwriting profit and
investment income trends, market availability and company record and reputation within the
industry. In no event shall the commissioner make an affirmative finding of acceptability when
the fsurplus linesfnonadmitted insurer’s capital and surplus is less than $4.5 million.

(B) Is fon the most current list of alien insurers approved by Jlisted on the Quarterly Listing of
Alien Insurers maintained by the International Insurers Department of the National Association
of Insurance Commissioners and meets additional requirements regarding the use of the list
established by rule of the commissioner. (NOTE: A state may have additional ways under which
an alien insurer may be eligible. That appears acceptable under the federal law. This section B
however is mandated.)

{C) Unless qualified under paragraph (B) of this subsection, provided to the commissioner no more
than six months after the close of the period reported upon a certified copy of its current annual
statement that is:

(1) Filed with and approved by the regulatory authority in the domicile of the nonadmitted insurer,
(2) Certified by an accounting or auditing firm licensed in the jurisdiction of the insurer’s domicile.

Section 7 Declaration of ineligibility of surplus lines insurer.

(1} After notice to the insurer and a hearing for verifying the findings of the Commissioner, the
Commissioner may declare a surplus lines insurer described in Section 4 ineligible if the
Commissioner has determined [reason to believe] that the surplus lines insurer:

(a) 1Is in unsound financial condition;

{b) Is no longer eligible under Section 4;

(c) Has engaged in a pattern of willfully violatingfed] the laws of this state; or



(d) Has engaged in a pattern of [Does/ not paying valid claims in a timely manner /make
reasonably prompt payment of just losses and claims in this state or elsewhere.]

(2) The commissioner shall promptly mail notice of all such declarations to each surplus lines
licensee.

Section 8 Filing by licensee after placement of surplus lines insurance; rules.

(1) Within 90 days after the placing of any surplus lines insurance in this state where this state is the
home state of the insured, each surplus lines licensee shall file with the Commissioner:

(a) A statement signed by the licensee regarding the insurance, which shall be kept confidential as
provided in (Insert state record confidentiality provision here), including the following:

(A) The name and address of the insured,;

(B) The identity of the insurer or insurers;

{C) A description of the subject and location of the risk;

(D) The amount of premium charged for the insurance; fand]

(E) The amount of tax on the gross premium.

(b) A statement on a standardized form furnished by the commissioner, as to the diligent efforts by
the producing insurance producer to place the coverage with admitted insurers and the results thereof.
The statement shall affirm that the insured was expressly advised prior to placement of the insurance
that:

(A) The surplus lines insurer with whom the insurance was to be placed is not licensed in this state
and is not subject to its supervision; and

(B) In the event of the insolvency of the surplus lines insurer, losses will not be paid by the state
insurance guaranty fund.

(2) A surplus lines licensee placing nonadmitted insurance where this state is the home state of
the insured /in this statef for an exempt commercial purchaser satisfies the requirements of
subsection (1)(b) of this section if proof of compliance with Section 3(2) is provided.

{(2)](3) The commissioner may direct that filings required under subsection (1) of this section be
made to the Surplus Line Association of this state (Optional where the state has such an
association).

(4)The commissioner also may falso Jrequire that such filings be made electronically but may
exempt a licensee from the requirement for good cause shown.

[(4)]J(6) Facsimile signatures and electronic signatures are acceptable and have the same force as
original signatures.

Section 9 Surplus Line Association (Optional, should the state have such an association)
(Note: Should the state have a surplus lines association or an equivalent it may wish to consider
provisions relating to taxation and reporting. The following are suggested subjects for
modification of a state’s surplus lines association provisions)

At the request of the commissioner, r/R/eceive and collect on behalf of this state the state premium
[receipts Jtax and relevant reports for surplus lines insurance/.] where this state is the home state
of the insured, which may include, but is not limited to, the following activities:/; ]

(A) (Optional if the association is empowered to collect taxes: Collect and remit the premium
tax based on gross premium

The Surplus Line Association may charge licensees a fee for reviewing surplus lines policies
where this state is the home state of the insured and, if applicable, for collecting, on behalf of
the state, taxes imposed in Sections 1-24, The association shall adopt bylaws implementing this
subsection. ‘



Section 10 Evidence of insurance; contents; change; penalty; notice regarding Insurance
Guaranty Association; rules.

(1) Upon placing surplus lines insurance where this state is the home state of the insured, the
surplus lines licensee shall promptly deliver to the insured or the producing insurance producer the
policy, or if such policy is not then available, a certificate as described in subsection (4) of this
section, cover note or binder. The certificate, as described in subsection (4) of this section, cover note
or binder shall be executed by the surplus lines licensee and shall show the description and location
of the subject of the insurance, coverages including a general description of the coverages of the
insurance, the premium and rate charged and taxes to be collected from the insured, and the name
and address of the insured and surplus lines insurer or insurers and proportion of the entire risk
assumed by each, and the name of the surplus lines licensee and the licensee’s license number. With
respect to a surplus lines wholesale broker, delivery to the producing broker shall constitute
delivery to the insured.

(2) No surplus lines licensee shall issue or deliver any insurance policy where this state is the home
state of the insured or certificate of insurance or represent that insurance will be or has been written
by any eligible surplus lines insurer, unless the licensee has authority from the insurer to cause the
risk to be insured, or has received information from the insurer in the regular course of business that
such insurance has been granted.

(3) If, after delivery of an insurance policy or certificate of insurance where this state is the home
state of the insured, there is any change in the identity of the insurers, or the proportion of the risk
assumed by any insurer, or any other material change in coverage as stated in the surplus lines
licensee’s original insurance policy, or in any other material as to the insurance coverage, the surplus
lines licensee shall promptly issue and deliver to the insured or the original producing insurance
producer an appropriate substitute for, or endorsement of the original document, accurately showing
the current status of the coverage and the insurers responsible thereunder.

(4) As soon as reasonably possible after the placement of any such insurance the surplus lines
licensee shall deliver a copy of the policy or, if not available, a certificate of insurance to the insured
or producing insurance producer to replace an insurance policy or certificate of insurance theretofore
issued. Each certificate or policy of insurance shall contain or have attached thereto a record of all
policy insuring agreements, conditions, exclusions, clauses, and endorsements that would regularly
be included in the policy.

(5) Any surplus lines licensee who fails to comply with the requirements of this section shall be
subject to the penalties provided.

(6) Each insurance policy or certificate of insurance where this state is the home state of the
insured negotiated, placed or procured under the provisions of Sections [-24 by the surplus lines
licensee shall bear the name of the licensee and the following legend: “A nronadmitted insurer is
issuing the insurance policy that you have applied to purchase. The insurer is not subject to
the regulation and enforcement that applies to licensed insurers in your home state. These
insurers generally do not participate in insurance guaranty funds created by state law. These
guaranty funds will not pay your claims or protect your assets if the insurer becomes insolvent
and is unable to make payments as promised.”

Section 11 Validity of contracts. Insurance contracts procured under Sections 1-24 shall be
valid and enforceable as to all parties.

Section 12 Effect of payment of pren{uum to surplus lines licensee. A payment of premium to
a surplus lines licensee acting for a person other than the surplus lines licensee in negotiating,
continuing or renewing any policy of insurance under Sections 1-24 shall be deemed to be payment



to the insurer, whatever conditions or stipulations may be inserted in the policy or contract
notwithstanding.

Section 13 Requirements for license as surplus lines insurance licensee.

[(1)] A person shall not procure any contract of surplus lines insurance with any nonadmitted insurer
where this state is the home state of the insured unless the person is licensed by this state to
transact surplus lines insurance. (Note: if needed to retain the ability to collect surplus lines
broker licensing fees): The Commissioner may participate in the national insurance producer
database of the NAIC, or any other equivalent uniform national database, for the licensure of
surplus lines brokers and the renewal of such licenses.

Section 14 Authority of licensee; rules.

(1) A surplus lines licensee may originate surplus lines insurance where this state is the home state
of the insured or accept such insurance from any other insurance producer duly licensed as to the
kinds of insurance involved, and the surplus lines licensee may compensate the insurance producer
therefore.

(2) A surplus lines licensee may charge a producing insurance producer a fee or a combination of a
fee and a comnission when transacting surplus lines for the producing insurance producer. When a
surplus lines licensee transacts surplus lines insurance directly for a prospective insured, the surplus
lines licensee may charge the prospective insured a fee or a combination of a fee and a commission.
(3) A producing insurance producer may charge a fee to a prospective insured when the producing
insurance producer pays a fee or a combination of a fee and a commission to a surplus lines licensee
under subsection (2) of this section. The fee may not exceed the amount of compensation paid by the
producing insurance producer to the surplus lines licensee.

(4) For the purpose of determining the charge under subsection (2) of this section, the producing
insurance producer and the surplus lines licensee may agree to any allocation of the fee that the
producing insurance producer charges the prospective insured under this section,

Section 15 Records of licensee; examination.

(1) Each surplus lines licensee shall keep a full and true record of each surplus lines insurance
contract placed where this state is the home state of the insured by or through the licensec fon
each risk resident in this state]as required by (insert state licensce recordkeeping provisions),
including a copy of the policy, certificate, cover note or other evidence of insurance showing any of
the following items that are applicable:

(a) Amount of the insurance and perils insured;

(b) Brief description of the property insured and its location;

(c) Gross premium charged;

(d) Any return premium paid;

(e) Rate of premium charged upon the several items of property;

() Effective date of the contract and the terms thereof;

(g) Name and address of the insured;

(h) Name and address of the insurer;

(1) Amount of tax and other sums to be collected from the insured, fand/

(j) Identity of the producing insurance producer, any confirming correspondence from the insurer or
its representative and the application.

(2) The record of each contract shall be kept open at all reasonable times to examination by the
Commissioner without notice for a period not less than five years following termination of the
contract.



Section 16 Monthly reports; rules.

(1) On or before the end of each month, each surplus lines licensee shall file with the Commissioner,
as prescribed by the commissioner, a verified report of all surplus lines insurance transacted where
this state is the home state of the insured [resident in this state]during the preceding 90 days. The
report need not show transacted surplus lines insurance that was reported in an earlier report. The
report shall show:

(a) Aggregate gross premiums written;

(b) Aggregate return premiums; [and]

(c) Amount of aggregate tax/.}

(2) The commissioner may also require that reports required under subsection (1) of this section be
made electronically but may exempt a licensee from the requirement for good cause shown.
(3)optional if the state has a surplus lines association) The commissioner may direct that reports
required under subsection (1) of this section be made to the Surplus Line Association and that the
Surplus Line Association file a combined report thereof with the commissioner.

Section 17 Premium tax; collection; payment; refund; rules.

(1)} Where this state is the home state of the insured, the surplus lines licensee shall pay the
Commissioner a surplus lines premium fan amount equal to the Jtax equal to (insert tax rate
here) percent [for]of the gross amount of premiums shown in the report required above. The tax
shall be collected by the surplus lines licensee as specified by the commissioner, in addition to the
[full amount of the Jgross amount of premium charged by the insurer for the insurance. The tax on
any portion of the premium unearned at termination of insurance having been credited by the state to
the licensee shall be returned to the policyholder directly by the surplus lines licensee or through the
producing insurance producer, if any. The surplus lines licensee is prohibited from absorbing such
tax and from rebating for any reason, any part of such tax. As used in this subsection, “gross
amount of premium” shall mean the consideration paid by insureds to an insurer for policies of
insurance where this state is the home state of the insured, and includes all premiums,
assessments, dues and fees received or derived, or obligations taken therefore, by whatever term
known.

(2) The surplus lines tax is due quarterly on the XXX day following the calendar quarter in which the
premium is collected. The tax shall be paid to and reported on forms prescribed by the commissioner
(Optional: or upon the commissioner’s order paid to and reported on forms prescribed by the
Surplus Line Association or any other entity.)

(3) Notwithstanding subsection (2) of this section, if a surplus lines license is terminated or
nonrenewed for any reason, the taxes described in this section are due on the 30th day after the
termination or nonrenewal.

(4) (Optional) The commissioner /by rule Jshall establish procedures that facilitate the collection,
payment, as well as the reporting of premium tax data and transaction data, in accordance
with the requirements of the Dodd-Frank Wall Street Reform and Consumer Protection
Actffor payment of taxes on this state’s portion of risks covered by surplus lines insurance policies
transacted outside this state that cover risks with exposures both in this state and outside this state].

Section 18 (Optional) Insurance Independently Procured—Duty to Report and Pay Tax

A. Each insured whose home state is this state who procures or continues or renews insurance
with a nonadmitted insurer fon properties, risks or exposures located or to be performed in whole
or in part in this state,Jother than insurance procured through a surplus lines broker, shall, file
an annual written report with the commissioner, upon forms or systems prescribed by the



commissioner, showing the name and address of the insured or insured’s, name and address of
the insurer, the subject of the insurance, a general description of the coverage, the amount of
premium currently charged, and additional pertinent information reasonably requested by the
commissioner.

B. When this state is the insured’s home state [ on properties, risks or exposures located or to be
performed in whole in this state,{ other than insurance procured through a surplus lines broker
gross premiums charged for the insurance, less any return premiums, are subject to a tax at
the rate of |insert number] percent. At the time of filing the report required in Subsection A of
this section, the insured shall pay the tax to the commissioner as provided in Sections 1-24, who
shall transmit the same for distribution.

Section 19 Suit to recover unpaid tax. If the tax collectible by a surplus lines licensee under
Sections 1-24 is not paid within the time prescribed, the same shall be recoverable in a suit brought
by the Commissioner against the surplus lines licensee.

Section 20 Suspension or revocation of license; refusal to renew; grounds.

The Commissioner may suspend, revoke or refuse to renew the license of a surplus lines licensee
after notice and hearing as provided under the applicable provision of this state’s laws upon any one
or more of the following grounds:

(1) Removal of the surplus lines licensee’s office from this state, if the licensee is a resident
insurance producer;

(2) Removal of the surplus lines licensee’s office accounts and records from the principal place of
business of the licensee during the period during which such accounts and records are required to be
maintained as provided above,

(3) Closing of the surplus lines licensee’s office for a period of more than 30 business days, unless
permission is granted by the commissioner;

(4) Failure to make and file required reports;

(5) Failure to transmit required tax on surplus lines premiums;

(6) Material /V/violation of any provision of Sections 1-24; or

(7) For any cause for which an insurance license could be denied, revoked, suspended or renewal
refused under (insert provisions relating to suspension and revocation of license).

Section 21 Actions against surplus lines insurer,

(1) A surplus lines insurer may be sued upon any cause of action arising in this state under any
surplus lines insurance contract where this state is the home state of the insured made by it or
evidence of insurance issued or delivered by the surplus lines licensee pursuant to the procedure
provided in Sections 1-24. Any surplus lines policy issued by the surplus lines licensee shall contain
a provision stating the substance of this section and designating the person to whom process shall be
delivered. ' ‘

(2) The remedies provided in this section are in addition to any other methods provided by law for
service of process upon insurers.

Section 22 Jurisdiction in action against insurer; service of summons and complaint;
response. (1) An insurer transacting insurance where this state is the home state of the insured
under the provisions of Sections 1-24 may be sued upon any cause of action, arising under any policy
of insurance so issued and delivered by it, in the courts for the county where the insurance producer
who registered or delivered the policy resides or transacts business, by the service of summons and
complaint made upon the insurance producer for the insurer.



(2) Any insurance producer served with summons and complaint in any such cause shall forthwith
mail the summons and complaint, or a true and complete copy thereof, by registered or certified mail
with proper postage affixed and properly addressed, to the insurer being sued.

(3) The insurer shall have 40 days from the date of the service of the summons and complaint upon
the insurance producer in which to plead, answer or defend any such cause.

(4) Upon service of summons and complaint upon the insurance producer for the insurer, the court in
which the action is begun shall be deemed to have duly acquired personal jurisdiction of the
defendant insurer so served.

(5) An insurer and policyholder may agree to waive the provisions of subsections (1) to (4) of this
section governing service and venue with respect to a surplus lines insurance contract for commercial
property and casualty risk if the waiver is specifically referred to in the contract or in an endorsement
attached to the contract. ‘

Section 23 Legal or Administrative Procedures :

A. Before any ineligible nonadmitted insurer files or causes to be filed any pleading in any court
action, suit or proceeding or in any notice, order, pleading or process in an
administrative proceeding before the commissioner instituted against the person or
insurer, by services made as provided in this Act, the insurer shall either:

(1) Deposit with the clerk of the court in which the action, suit or proceeding is
pending, or with the Commissioner of Insurance in administrative

proceedings before the commissioner, cash or securities, or file with the clerk

or commissioner a bond with good and sufficient sureties, to be approved by

the clerk or commissioner in an amount to be fixed by the court or

commissioner sufficient to secure the payment of any final judgment which

may be rendered in the action or administrative proceeding; or

(2) Procure a certificate of authority to transact the business of insurance in this

state. In considering the application of an insurer for a certificate of

authority, for the purposes of this paragraph the commissioner need not

assert the provisions of [insert sections of insurance laws relating to

retaliation] against the insurer with respect to its application if the

commissioner determines that the company would otherwise comply with the
requirements for a certificate of authority.

B. The Commissioner of Insurance, in any administrative proceeding in which service is
made as provided in this Act, may in the commissioner’s discretion, order such
posiponement as may be necessary to afford the defendant reasonable opportunity to
comply with the provisions of Subsection A of this section and to defend the action.
C. Nothing in Subsection A of this section shall be construed to prevent a nonadmitted
insurer from filing a motion to quash a writ or 1o set aside service thereof made in

the manner provided in this Act, on the ground that the nonadmitted insurer has not
done any of the acts enumerated in the pleadings.

D. Nothing in Subsection A of this section shall apply to placements of insurance which
were lawful in the state in which the placement took place and which were not
unlawful placements under the laws of this state, Without limiting the generality of
the foregoing, nothing in Subsection A shall apply to a placement made pursuant to
Section 5 of this Act.

Section 24 Short title; severability.



If any provisions of Sections 1-24, or the application of such provision to any person or :
circumstance, is held invalid, the remainder of Sections 1-24 and the application of such provision to
persons or circumstances other than those as to which it is held invalid, shall not be affected.



0=
£5387%
N RN N _4 .
: : = e ] == o
: ExS<wngo
- 2Esg3F
S Ly @Oc
L LT e e I - T T L ﬂ,.e.. — .;.& a g c .
o= 3



] AAMGA

ERmmEN Amarican Association of
pREEma  Managing General Agents

THE COUNCIL
of INSURANCE
AGENTS & BROKERS

...-

An Open Letter to Insurance Regulators and Legislators

On July 21, 2011, most provisions of the Nonadmitted and Reinsurance Reform Act title of the Dodd-
Frank Act (NRRA) go into effect. Many of these provisions preempt state law or regulation that is
inconsistent with the NRRA. In a short eight maonths, many of the existing state laws and regulations
addressing placements of non-admitted insurance will be preempted by federal law.

We, the National Association of Professional Surplus Lines Offices (NAPSLO), the American Association of
Managing General Agents {AAMGA), and The Council of Insurance Agents & Brokers (The Council), jointly
urge the regulators and legislatures of the various states and territories to work as swiftly as possible to
bring code and regulation into compliance with the NRRA. Failure to act will result in confusion for
regulators and licensees alike, arising from the existence of inapplicable, inaccurate and unenforceable
code and regulation.

Compliance with the provisions of the NRRA will require most states to address each of the following six
items:

Surplus Lines Premium Tax: Surplus lines premium tax, including tax on independent procured
coverage, is applicabie to the gross premium on surplus lines policies only in the “home state” of
the insured. The state should be empowered to collect tax on 100 percent of the premium.

Regulatory Authority: Producer licensing and surplus lines placement laws are applicable to surplus
lines transactions / placements only when the state is the “home state” of the insured.

Eligibility {Foreign): Eligibility criteria for U.S. based (foreign) surplus lines insurers must be
amended to comply with the two provisions of NAIC Nonadmitted Model Act that are cited in the
NRRA: A.) licensed in the domiciliary state and B.} meet the greater of 515 million or the state's
capitalization requirement.

Eligibility (Alien): Eligibility requirements for surplus lines insurers outside the U.S. {alien} must be
amended so that any insurer listed on the NAIC/IID Quarterly Listing is eligible. (The NRRA provides
that a state cannot prohibit a licensed surplus lines broker from placing business with an IID listed
alien insurer.)

Exempt Commercial Purchaser: The NRRA definition of an “exempt commercial purchaser” must
be incorporated into state law, along with procedures, consistent with NRRA, to allow surplus lines
brokers to place insurance for “exempt commercial buyers” without requiring a diligent search.

National Insurance Producer Database: The state must participate in the nationai insurance
producer database of the NAIC or an equivalent uniform national database for licensure (and
renewal) of surplus lines brokers by July 21, 2012. Failure to participate will preclude the state’s
ability to collect licensing fees for surplus lines brokers.



Each of the states will need to conduct a comprehensive review of its code and regulations to identify
inconsistencies with the NRRA,

Together, with our members, NAPSLO, the AAMGA and The Council stand ready to assist the regulators

and legislators of the various states and territories as they endeavor to draft and ultimately pass
appropriate, consistent and efficient legislation and regulatory revisions, to realize the uniform and

more efficient standards, mandated by the NRRA,
j./w. dﬂu‘-\

i

Letha Heaton Mark 'Rothert | Ken A. Crerar
NAPSLO President AAMGA President The Council President
NAPSLO - 200 NE 54'" St. Suite 200, Kansas City, MO 64118 (816) 741-3910

AAMGA - 150 South Warner Road, Suite 156 King of Prussia, PA 19406 (610) 225-1999

The Council - 701 Pennsylvania Avenue, NW, Suite 750, Washington, DC 20004 (202) 783-4400
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FRASIDENT: REP ROBERT DAMRON, KY

ional Conference of Insurance Legislators PRESIIENT-BLECT: RUP. GEORGE KEISHR, ND

VICE MEEMTIENT: SEN, CARROLL LEAVHLL, NN
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| NATIONAL CONFERENCE OF INSURANCE LEGISLATORS (NCOIL)

Resolution in Support of Amending the Insurance Law to Conform to the
Nonadmitted and Reinsurance Reform Act (NRRA)

Adopted by the NCOIL Executive Committee on November 21, 2010, and State-Federal Relations
Committee on November 19, 2010.

WHEREAS, the Dodd-Frank Wall Street Reform and Consumer Protection Act was signed into law by
President Obama on July 21, 2010; and

WHEREAS, the Nonadmitted and Reinsurance Reform Act of 2009 (NRRA) was incorporated into and
signed into law as part of the Dodd-Frank Act; and

WHEREAS, the NRRA, by its various provisions, will preempt or supercede portions of the excess and
surplus lines law as they exist today in each of the United States when most of the NRRA’s provisions
becomes effective on July 21, 201 1; and

WHEREAS, the excess and surplus lines insurance statutes in all states must be amended to conform to
the mandatory provisions and definitions contained in the NRRA, in order to expressly set forth the
current law clearly and unambiguously; and |

WHEREAS, licensed excess and surplus lines brokers need to change their operating pfocedures,
technology systems and compliance protocols in order to operate properly under the laws as amended due
to enactment of the NRRA; and

WHEREAS, licensed excess and surplus lines brokers need as much lead time as is reasonably possible to
make changes to their operating procedures, technology systems and compliance protocols in advance off
July 21, 201 1; and

NOW, THEREFORE BE IT RESOLVED that the National Conference of Insurance Legislators (NCOIL)
urges each state insurance department to meet with and work with industry representatives so as to
account for all views and issues in the process of drafting legislation necessary to implement and conform
state insurance laws to the mandatory provisions of the NRRA; and

BE IT FURTHER RESOLVED, that time be considered of the essence by all state insurance departments
and legislatures to draft, introduce and seek passage of such legislation in order (o assure a timely
implementation and smooth transition for all persons and licensees who will be materially impacted by
the required statutory changes, and

BE IT FINALLY RESOLVED that a copy of this resolution be delivered to the governor, attorney
general and insurance commissioner of every.fstate and to the ALEC, CSG, NAIC, NCSL, and NGA.
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