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Relating net metering.

Minutes;

Rep. Porter: The constituent is not here today so | will schedule him for February 3, 2011
for 15 minutes in the morning to continue this hearing.

Rep. Porter: Is there any support for HB 12107 Is there any opposition for HB 12107

Bob Graveline: | am with the Utility Shareholders of North Dakota. | also speak for the 3
shareholders of the state, Ottertail, MDU, XL Energy. We oppose the bill because the bill
says the Public Service Commission should adopt rules for that energy billing. Chapter
690907 small power production and generation which has been in place since 1981, and
sub paragraph 3 there is provision for doing what the bill requests. ( see Attachment 1)

Rep.Porter. Further testimony in opposition?

Harlan Fuglesten: | am testifying on behalif of the North Dakota Association of Rural Electric
Cooperatives. In 1981 The Public Service Commission adopted chapter 690907 of the
North Dakota administrative code do not apply to our member cooperatives. Section
490201.1 of the North Dakota Century Code limits the PSC from regulating the rates
charged by nonprofit cooperatives. We oppose any interpretation or amendment of HB
1210 that would give the PSC jurisdiction to mandate net metering for every electric
cooperative in the State. ( see Attachment 2)

Rep. Porter: Any guestions for Mr. Fugleston? Seeing none is there further testimony in
opposition? Seeing none we will close the hearing on HB 1210.
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Minutes:

Rep. Porter: We will open the hearing on HB 1210. This bill was started on January 20,201
and Mr. Wanecke couldn’t be here and so we opened this spot him so he could present his
testimony.

John Wanecke: | live in Steele. One of my passions is renewable energy. | am going to
read the testimony (see attachment 1) they don't want the poor widow paying for John's
wind turbine in the rates. That seems to be the main issue. | propose putting together a
committee to figure out a mutually agree way to administer a retail net metering program
that doesn’t have a bad finical affect on anybody. My recommendation is not to take any
action on it until a mutually agreeable business plan is brought to the table.

Rep. Porter: Are there any questions for Mr. Wanecke? We don't typically do what you are
asking us to do. If it is a legislative action and a legislative study then is that it would be a
group of legislatures that would have hearings and bring in both sides and have similar
hearings like this where the industries would talk about their needs. The citizens group
would talk about their needs. We would study the issue to see if any changes or
enhancements need to be made to the existing law.

Taking the lead on a group like that you would need to go back to the effected industry and
let them know your wishes and that you would want to do that and see if they would buy
into doing something along that line.

Rep. Hofstad: | move a do not pass
Rep. Keiser: Second.
Rep. Porter: Is there any discussion? Motion carried.

Yes 15 No O Absent0 Carrier; Rep. Hanson
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. CHAPTER 69-09-07
SMALL POWER PRODUCTION AND COGENERATION
Section
69-09-07-01 Definitions
69-08-07-02 Scope - Applicability - Negotiated Rates or Terms
——5m 69-09-07-03 Qualifying Facilities - General Requirements for Qualification
69-09-07-04 Criteria for Qualifying Small Power Production Facilities
69-08-07-05 Criteria for Qualifying Cogeneration Facilities
69-09-07-06 Ownership Criteria
69-09-07-07 Procedures for Obtaining Qualifying Status
69-09-07-08 Electric Utility Obligations
69-09-07-09 Rates for Purchases
69-09-07-10 Rates for Sales
69-09-07-11 Interconnection Costs
69-09-07-12 System Emergencies
69-09-07-13 Exemption for Qualifying Facilities

69-09-07-01. Definitions. As used throughout this chapter, except where
otherwise indicated:

1. "Avoided costs" means the incremental costs to an electric utility of

electric energy or capacity or both which, but for the purchase from the

’ qualifying facility or qualifying facilities, such utility would generate itself
or purchase from another source.

2. "Backup power" means electric energy or capacity supplied by an electric
utility to replace energy ordinarily generated by a facility's own generation
equipment during an unscheduled outage of the facility.

3. "Biomass" means any organic material not derived from fossil fuels.

4. "Bottoming-cycle cogeneration facility" means a cogeneration facility in
which the energy input to the system is first applied to a useful thermal

energy process, and the reject heat emerging from the process is then
used for power production.

5. "Cogeneration facility" means equipment used to produce electric energy
and forms of useful thermal energy, such as heat or steam, used for
industrial, commercial, heating, or cooling purposes, through the
sequential use of energy.

6. "Commission” means the public service commission, or such other
department, bureau, or commission as may lawfully succeed to the
powers and duties of that commission.



7.

10.

1.

12.

13.

14,

15.

16.

17.

"Ejectric utility” means an "electric public utility" as defined in subsection
1 of North Dakota Century Code section 49-03-01.5.

 "Interconnection costs" means the reasonable costs of connection,

switching, metering, transmission, distribution, safety provisions and
administrative costs incurred by the electric utility directly related to the
installation and maintenance of the physical facilities necessary to permit
interconnected operations with a qualifying facility, to the extent such
costs are in excess of the corresponding costs which the electric utility
would have incurred if it had not engaged in interconnected operations,
but instead generated an equivalent amount of electric energy itself or
purchased an equivalent amount of electric energy or capacity from
other sources. Interconnection costs do not include any costs included
in the calculation of avoided costs.

. "Interruptible power" means electric energy or capacity supplied by an

electric utility subject to interruption by the electric utility under specified
conditions.

"Maintenance power" means electric energy or capacity supplied by an
electric utility during the scheduled outages of the gualifying facility.

"Natural gas" means either natural gas unmixed, or any mixture of natural
gas and artificial gas.

"Qil" means crude oil, residual fuel oil, natural gas liquids, or any refined
petroleum products.

“Primary energy source" means the fuel or fuels used for the generation
of electric energy, except that such term does not include the minimum
amounts of fuel required for ignition, startup, testing, flame stabilization,
and control uses, and the minimum amounts of fuel required to alleviate
or prevent unanticipated equipment outages, and emergencies, directly
affecting the public health, safety or welfare, which would result from
electric power outages.

"Purchase” means the purchase of electric energy or capacity or both
from a qualifying facility by an electric utility.

"Qualifying cogeneration facility" means a cogeneration facility that is
a qualifying facility under subsection 2 of section 69-09-07-03.

"Qualifying cogenerator" means the owner or operation of a qualifying
cogeneration facility.

"Qualifying facility" means a cogeneration facility or a smail power
production facility which is a qualifying facility under section 69-09-07-03.



18.

19.

20.

21,

22.

23.

24,

25.

26.

27.

28.

"Qualifying small power producer” means the owner or operator of a
qualifying small power production facility.

"Qualifying small power production facility” means a small power

production facility that is a qualifying facility under subsection 1 of section
639-09-07-03.

"Rate" means any price, rate, charge, or classification made, demanded,
observed, or received with respect to the sale or purchase of electric
energy or capacity, or any rule, regulation, or practice respecting any
such rate, charge, or classification, and any contract pertaining to the
sale or purchase of electric energy or capacity.

"Sale” means the sale of electric energy or capacity or both by an electric
utility to a qualifying facility.

"Small power production facility” means a facility which produces glectric
energy solely by the use, as a primary energy source, of biomass, waste,
renewable resources, or any combination thereof, and has a power
production capacity which, together with any other facilities located at
the same site, is not greater than eighty megawatts.

"Supplementary firing" means an energy input to the cogeneration facility
used only in the thermal process of a topping-cycle cogeneration facility,
or only in the electric generating process of a bottoming-cycle
cogeneration facility.

"Supplementary power" means electric energy or capacity supplied by

an electric utility, regularly used by a qualifying facility in addition to that
which the facility generates itself.

"System emergency” means a condition on a utility’s system which is
likely to result in imminent significant disruption of service to customers
or is imminently likely to endanger life or property.

"Topping-cycle cogeneration facility" means a cogeneration facility in
which the energy input to the facility is first used to produce useful power
output, and the reject heat from power production is then used {o provide
useful thermal energy.

"Total energy input” means the total energy of ali forms supplied from
external sources other than supplementary firings to the facilities.

"Total energy output” of a topping-cycle cogeneration facility is the sum
of the useful power output and useful thermal energy output.



29. "Useful power output" of a cogeneration facility means the electric or
mechanical energy made available for use, exclusive of any such energy
used in the power production process.

30. "Useful thermal energy output” of a topping-cycle cogeneration facility
means the thermal energy made available for use in any industrial or
commercial process, or used in any heating or cooling application.

31, "Waste" means byproduct materials other than biomass.
History: Effective June 1, 1981.
General Authority: NDCC 49-02-02
Law Implemented: NDCC 49-02-02

69-09-07-02. Scope - Applicability - Negotiated rates or terms.

1. Applicability. This chapter applies to the regulation of sales and
purchases between qualifying facilities and electric utilities.

2. Negotiated rates or terms. Nothing in this chapter:

a. Limits the authority of any electric utility or any qualifying facility to
agree to a rate for any purchase, or terms or conditions relating to
any purchase, which differ from the rate or terms or conditions
which would otherwise be required by this chapter; or

b. Affects the validity of any contract entered into between a qualifying
facility and an electric utility for any purchase.

History: Effective June 1, 1981,
General Authority: NDCC 49-02-02
Law Impiemented: NDCC 49-02-02

69-09-07-03. Qualifying facilities - General requirements for qualification.

1. Small power production facilities. A small power production facility is a
qualifying facility if it:

a. Meets the maximum size criteria specified in subsection 1 of section
69-09-07-04;

h. Meets the fuel use criteria specified in subsection 2 of section
69-09-07-04; and

c. Meets the ownership criteria specified in section 69-09-07-06.



2. Cogeneration facilities. Unless excluded under subsection 3, a
cogeneration facility is a qualifying facility if it:

a. Meets any applicable operating and efficiency standards specified
in subsections 1 and 2 of section 69-09-07-05; and

b. Meets the ownership criteria specified in section 69-09-07-06.

3. Any cogeneration facility which is a new diesel cogeneration facility may

not be a qualifying facility. A new diesel cogeneration facility is a
cogeneration facility:

a. Which derives its useful power output from a diesel engine; and
b. The installation of which began on or after March 13, 1980.

4. Any cogeneration facility which is a new dual-fuel cogeneration facility
which seeks to obtain qualifying status must follow the procedures set
forth in subsection 2 of section 69-09-07-06. A new dual-fuel
cogeneration facility is a cogeneration facility:

a. Which derives its useful power output from an internal combustion

piston engine capable of changing automatically between gas and
oil operation; and

b. The installation of which began on or after May 15, 1880.

History: Effective June 1, 1981.
General Authority: NDCC 49-02-02
Law Implemented: NDCC 49-02-02

69-09-07-04. Criteria for qualifying small power production facilities.

1. Size of the facility.

a. Maximum size. The power production capacity of the facility for
which qualification is sought, together with the capacity of any other
facilities which use the same energy resource, are owned by the
same person, and are located at the same site, may not exceed
eighty megawatts.

b. Method of calculation.

(1) For purposes of this subsection, facilities are considerec to
be located at the same site as the facility for which
qualification is sought if they are located within one mile [1.61
kitometers] of the facility for which qualification is sought and,



for hydroelectric facilities, if they use water from the same
impoundment for power generation.

(2) For purposes of making the determination in paragraph 1, the
distance between facilities shall be measured from the electric
generating equipment of a facility.

c. Waiver. The commission may modify the application of subdivision
b for good cause.

2. Fuel use,

a. The primary energy source of the facility must be biomass, waste,
renewable resources, or any combination thereof, and more than
seventy-five percent of the total energy input must be from these
sources. Any primary energy source which, on the basis of its
energy content, is fifty percent or more biomass shali be considered
biomass.

b. Use of oil, natural gas, and coal by a facility may not, in the
aggregate, exceed twenty-five percent of the total energy input of
the facility during any calendar year period. Energy input in the
case of energy in the form of natural gas or oil is to be measured
by the lower heating value of the natural gas or oil.

History: Effective June 1, 1981,
General Authority: NDCC 49-02-02
Law Implemented: NDCC 49-02-02

69-09-07-05. Criteria for qualifying cogeneration facilities.

1. Operating standard for topping-cycle facilities. For any topping-cycle
cogeneration facility, the useful thermal energy output of the facility
must, during any calendar year period, be no less than five percent of
the total energy output.

2. Efficiency standard for topping-cycle facilities.

a. For any topping-cycle cogeneration facility for which any of the
energy input is natural gas or oil, and the installation of which began
on or after March 13, 1980, the useful power output of the facility

plus one-half the useful thermal energy output, during any calendar
year period, must:

(1) Subject to paragraph 2, be no fess than forty-two and one-half
percent of the total energy output of natural gas and oil o the
facility; or



(2) If the useful thermal energy output is less than fifteen percent
of the total energy output of the facility, be no less than
forty-five percent of the fotal energy input of natural gas and
oil to the facility.

b. For any topping-cycle cogeneration facility not subject to subdivision
a, there is no efficiency standard.

3. Efficiency standard for bottoming-cycie facilities.

a. For any bottoming-cycle cogeneration facility for which any of the
energy input as supplementary firing is natural gas or oil, and the
installation of which began on or after March 13, 1980, the usefut
power output of the facility must, during any calendar year period,
be no less than forty-five percent of the energy input of naturat gas
and oil for supplementary firing.

b. For any bottoming-cycle cogeneration facility not covered by
subdivision a, there is no efficiency standard.

4. Waiver. The commission may waive any of the requirements of this

History:

section upon a showing that the facility will produce significant energy
savings.

Effective June 1, 1981.

General Authority: NDCC 49-02-02
Law Implemented: NDCC 49-02-02

69-09-07-06. Ownership criteria.

1. General rule. A cogeneration facility or small power production facility

may not be owned by a person primarily engaged in the generation or
sale of electric power, other than electric power solely from cogeneration
facilities or small power production facilities.

. Ownership test. For purposes of this section, a cogeneration or smaltl

power production facility shall be considered to be owned by a person
primarily engaged in the generation or sale of electric power, if more
than fifty percent of the equity interest in the facility is held by an electric
utility or utilities, or by a public utility holding company, or companies,
or any combination thereof. If a wholly or partially owned subsidiary of
an electric utility or public utility holding company has an ownership
interest in a facility, the subsidiary’s ownership interest shall be



. considered as ownership by an electric utility or public utility holding
company.

History: Effective Juné 1, 1981,
General Authority: NDCC 48-02-02
Law Implemented: NDCC 49-02-02

69-09-07-07. Procedures for obtaining qualifying status.

1. Quaiification. A small power production facility or cogeneration facility
which meets the criteria for qualification set forth in section 69-08-07-03
is a qualifying facility. The owner or operator of any facility qualifying
under this subsection shall furnish notice to the commission providing
the information set forth in paragraphs 1 through 4 of subdivision b of
subsection 2.

2. Optional procedure.

a. Application for commission certification. Pursuant to the provisions
of this subsection, the owner or operator of the facility may file with
the commission an application for commission certification that the
facility is a qualifying facility.

. b. General contents of application. The application shall contain the
following information:

(1) The name and address of the applicant and the location of
the facility;

(2) A brief description of the facility, including a statement
indicating whether such facility is a small power production
facility or a cogeneration facility;

(3) The primary energy source used or to be used by the facility;
{4) The power production capacity of the facility; and
(5) The percentage of ownership by any electric utility or by any

public utility holding company, or by any person owned by
either.

¢. Additional application requirements for small power production
facilities. An application by a small power producer for commission
certification shall contain the following additional information:

(1) The location of the facility in relation to any other small power
production facilities located within one mile [1.61 kilometers)



of the facility, owned by the applicant which use the same
energy source; and

(2) Information identifying any planned usage of natural gas, oi,
or coal.

d. Additional application requirements for cogeneration facilities. An
application by a cogenerator for commission certification shall
contain the following additional information:

(1} A description of the cogeneration system, including whether
the facility is a topping or bottoming cycle and sufficient
information to determine that any applicable requirements
under section 62-09-07-05 will be met; and

(2) The date installation of the facility began or will begin.

e. Commission action. Within ninety days of the filing of a complete
application, the commission shall issue an order granting or denying
the application, tolling the time for issuance of an order, or setting
the matter for hearing. Any order denying certification shall identify
the specific requirements which are not met. If no order is issued
within ninety days of the filing of a complete application, the
application shall be deemed to have been granted.

3. Notice requirements for facilities of five hundred kilowatts or more.
An electric utility is not required to purchase electric energy from a facility
with a design capacity of five hundred kilowatts or more until ninety days
after the facility notifies the utility that it is a qualifying facility, or ninety

days after the facility has applied to the commission under subsection
2.

4. Revocation of qualifying status.

a. The commission may revoke the qualifying status of a qualifying
facility which has been certified under this section if such facility
fails to comply with any of the statements contained in its application
for commission certification.

b. Prior to undertaking any substantial alteration or modification of a
qualifying facility which has been certified under this section, a smal!
power producer or cogenerator may apply to the commission for a



determination that the proposed alteration or modification will not
result in a revocation of qualifying status.

History: Effective June 1, 1981.
General Authority: NDCC 49-02-02
Law Implemented: NDCC 49-02-02

69-09-07-08. Electric utility obligations.

History:

1. Obligation to purchase from qualifying facilities. Each electric utility

shall purchase, in accordance with section 69-09-07-09, any energy
and capacity which is made available from a qualifying facility:

a. Directly to the electric utility; or
b. Indirectly to the electric utility in accordance with subsection 4.

Obligation to sell to qualifying facilities. Each electric utility shall sell
to any qualifying facility, in accordance with section 69-09-07-10, any
energy and capacity requested by the qualifying facility.

Obligation to interconnect. An electric utility shall make such
interconnections with any qualifying facility as may be necessary to
accomplish purchases or sales under this chapter. The obligation to pay
for any interconnection costs shall be determined in accordance with
section 69-09-07-11.

. Transmission to other electric utilities. If a qualifying facility agrees,

an electric utility which would otherwise be obligated to purchase energy
or capacity from such qualifying facility may transmit the energy or
capacity to any other electric utility. Any electric utility to which such
energy of capacity is transmitted shall purchase such energy or capacity
under this chapter as if the qualifying facility were supplying energy or
capacity directly to such electric utility. The rate for purchase by the
electric utility to which such energy is transmitted shall be adjusted up
or down to reflect line losses pursuant to subdivision d of subsection 6
of section 69-09-07-09.

. Parallel operation. Each electric utility shall offer to operate in parallel

with a qualifying facility.

Effective June 1, 1981.

General Authority: NDCC 49-02-02
Law Implemented: NDCC 49-02-02

69-09-07-09. Rates for purchases.

10



1. Rates for purchases must:

a.

b.

Be just and reasonable to the electric consumer of the electric utility
and in the public interest; and

Not discriminate against qualifying cogeneration and small power
production facilities.

2. Relationship to avoided costs.

a.

For purposes of this subsection, "new capacity" means any
purchase from capacity of a qualifying facility, construction of which
began on or after November 9, 1978.

Subject to subdivision ¢ of this subsection and subdivision a of
subsection 3, a rate for purchases satisfies the requirements of
subsection 1 if the rate equals the avoided costs determined after
consideration of the factors set forth in subsections 5 and 6.

. A rate for purchases (other than from new capacity) may be less

than the avoided cost if the commission determines a lower rate is
consistent with subsection 1, and is sufficient to encourage
cogeneration and small power production.

. Rates for purchases from new capacity must be in accordance with

subdivision b, regardless of whether the electric utility making the
purchase is simultaneously making sales to the qualifying facility.

. When rates for purchases are based on estimates of avoided costs

over the term of a contract or other legally enforceable obligation,
the rates for the purchases do not violate this chapter if the rates
for the purchases differ from avoided costs at the time of delivery.

3. Standard rates for purchases.

a. Qualifying facilities with a design capacity of one hundred kilowatts

or less are entitled to net energy billing where the output from the
qualifying facility reverses the electric meter used to measure sales
from the electric utility to the qualifying facility. For each qualifying
facility opting for net energy billing:

(1) The purchasing electric utility shall file an annual report of
total monthly energy produced with the commission.

(2) The purchasing electric utility may recover metering costs

associated with production monitoring from the qualifying
facility.

11



case the rates for the purchases must, at the option of the qualifying

facility exercised prior to the beginning of the specified term, be
based on either:

(1) The avoided costs calculated at the time of delivery; or

(2} The avoided costs calculated at the time the obligation is
incurred.

5. Factors affecting rates for purchases. in determining avoided costs, the
following factors shall, to the extent practicable, be taken into account:

a. The data provided under 18 CFR 292.302, including commission
review of the data;

b. The availability of capacity or energy from a qualifying facility during
the system daily and seasonal peak periods, including:

(1) The ability of the utility to dispatch the qualifying facility;

(2) The expected or demonstrated refiability of the gualifying
facility;

(3) The terms of any contract or other legaily enforceable
obligation, including the duration of the obligation, termination
notice requirements and sanctions for noncompliance;

(4) The extent to which scheduled outages of the qualifying facility
can be usefully coordinated with scheduled outages of the
utility's facilities;

(5) The usefulness of energy and capacity supplied from a
qualifying facility during system emergencies, including its
ability to separate its load from its generation;

(6) The individual and aggregate value of energy and capacity
from qualifying facilities on the electric utility's system; and

(7) The smaller capacity increments and the shorter lead times
available with additions of capacity from qualifying facilities.

¢. The relationship of the availability of energy or capacity from the
qualifying facility, as derived in subdivision b, to the ability of the
electric utility to avoid costs, including the deferral of capacity
additions and the reduction of fossil fuel use;

13



. d. The costs or savings resulting from variations in fine losses from
those that would have existed in the absence of purchases from a
qualifying facility, if the purchasing electric utility generated an
equivalent amount of energy itself or purchased an equivalent
amount of electric energy or capacity; and

@ The costs or savings resulting from variations in total air polluting
emissions from those that would have existed in the absence of
purchases from a qualifying facility.

6. Qualifying facilities are entitled to payment for avoided capacity when
utility load forecasts project capacity deficits within ten years and the
qualifying facility has entered into a power supply contract with the utility
that extends into projected deficit period.

7. Periods during which purchases not required.

a. Any electric utility which gives notice under subdivision b will not
be required to purchase electric energy or capacity during any
period during which, due to operational circumstances, purchases
from qualifying facilities will result in costs greater than those which
the utility would incur if it did not make such purchases, but instead

. generated an equivalent amount of energy itself.

b. Any electric utility seeking to invoke subdivision a of this subsection
must notify, in writing, each affected qualifying facility in time for
the qualifying facility to cease the delivery of energy or capacity to
the electric utility, and must also send a copy of the notice to the
commission.

c. Any electric utility which fails to comply with the provisions of
subdivision b will be required to pay the same rate for such purchase
of energy or capacity as would be required had the period described
in subdivision a not occurred.

d. A claim by an electric utility that such a period has occurred or will
ocour is subject to verification the commission determines
appropriate, either before or after the occurrence.

e This subsection does not apply to purchases made under
subdivision a of subsection 3.

History: Effective June 1, 1981; amended effective May 1, 1991.

General Authority: NDCC 49-02-02
. Law Implemented: NDCC 49-02-02

14



OBJECTION

THE LEGISLATIVE COUNCIL'S COMMITTEE ON ADMINISTRATIVE RULES
OBJECTS TO CHANGES TO NORTH DAKOTA ADMINISTRATIVE CODE
SECTION 69-09-07-09 ADOPTED BY THE PUBLIC SERVICE COMMISSION
EFFECTIVE MAY 1991 RELATING TO THE RATES THAT ELECTRIC UTILITIES
MUST PAY FOR POWER PURCHASED FROM QUALIFYING FACILITIES.

The committee objects to this rule because:

1. North Dakota Administrative Code Section 69-09-07-09 establishes
rates that investor-owned utilities must pay for power purchased from
quatified facilities and requires net energy billing.

2. 1991 Senate Bill No. 2463, which would have required net energy billing
for sales involving investor-owned utilities and rural cooperatives, failed
to pass the Senate on a vote of 6 to 43.

3. It is clearly a violation of legislative intent for the Public Service
Commission to adopt rules requiring net energy billing by investor-owned
utilities when the 1991 Legislative Assembly defeated a bill that would
have required the same.

Section 28-32-03.3 provides that after the filing of a committee objection, the burden
of persuasion is upon the agency in any action for judicial review or for enforcement
of the rule to establish that the whole or portion thereof objected to is within the
procedural and substantive authority delegated to the agency. If the agency fails
to meet its burden of persuasion, the court shall declare the whole or portion of the

rule objected to invalid and judgment shall be rendered against the agency for court
costs.

History: Effective August9, 1991,
General Authority: NDCC 28-32-03.3

69-09-07-10. Rates for sales.
1.- General rules.
a. Rates for sales:
(1) Shall be just and reasonable and in the public interest; and
(2) Shall not discriminate against any qualifying facility in

comparison to rates for sales to other customers served by
the electric utility.

15



b. Rates for sales which are based on accurate data and consistent

systemwide costing principles shall not be considered to
discriminate against any qualifying facility to the extent that such
rates apply to the utility's other customers with similar loac or other
cost-related characteristics:

2. Additional services to be provided to qualifying facilities.

a. Upon request of a qualifying facility, each electric utility shall provide:

(1) Supplementary power,
(2) Backup power;
(3) Maintenance power'; and

(4) Interruptible power.

b. The commission may waive any requirement of subdivision a if,

after notice in the area served by the electric utility and after
opportunity for public comment, the electric utility demonstrates
and the commission finds that compliance with such requirement
will:

(1) impair the electric utility's ability to render adequate service
to its customers; or

(2) Place an undue burden on the electric utility.

3. Rates for sales of backup and maintenance power. The rate for sales

History:

of backup power or maintenance power:

a. Shall not be based upon an assumption {unless supported by factuai

data) that forced outages or other reductions in electric output by
all qualifying facilities on an electric utility's system will occur
simultaneously, or during the system peak, or both; and

. Shall take into account the extent to which scheduled outages of

the qualifying facilities can be usefully coordinated with scheduled
outages of the utility's facilities,

Effective June 1, 1981.
General Authority: NDCC 49-02-02

Law Implemented: NDCC 49-02-02

69-09-07-11. Interconnection costs.
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1. Obligation to pay. Each qualifying facility shall be obligated to pay any
interconnection costs which the commission may assess against the
qualifying facility on a nondiscriminatory basis with respect to other
customers with similar load characteristics.

2. Reimbursement of connection costs. The commission shall determine
the manner for payments of interconnection costs, which may include
reimbursement over a reasonable period of time.

History: Effective June 1, 1981.
General Authority: NDCC 49-02-02
Law Implemented: NDCC 48-02-02

69-09-07-12. System emergencies.
1. Qualifying facility obligation to provide power during system
emergencies. A qualifying facility shall be required to provide energy
or capacity to an electric utility during a system emergency only to the

extent:

a. Provided by agreement between such qualifying facility and electric
utility; or

~b. Ordered under section 202(c) of the Federal Power Act [16 U.5.C.
824a(c)].

2. Discontinuance of purchases and sales during system

emergencies. During any system emergency, an electric utility may
discontinue:

a. Purchases from a qualifying facility if such purchases would
contribute to such emergency; and

b. Sales to a qualifying facility; provided, that such discontinuance is
on a nondiscriminatory basis.

History: Effective June 1, 1981.
General Authority: NDCC 49-02-02
Law Implemented: NDCC 49-02-02
69-09-07-13. Exemption for qualifying facilities.
1. Applicabitity. This section applies fo:

a. Any qualifying cogeneration facility;
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b. Any qualifying small power production facility which has a power
production capacity which does not exceed thirty megawatts; and

c. Any qualifying small power production facility which has a power
production capacity over thirty megawatts if such facility produces
electric energy solely by the use of biomass as a primary energy
source.

2. A qualifying facility described in subsection 1 shall not be considered
to be an "electric public utility" as defined in subsection 1 of North Dakota
Century Code section 49-03-01.5.

3. Any qualifying facility shall be exempted, except as provided in
subsection 4, from any state law or regulation respecting:

a. The rates of electric utilities; and
b. The financial and organizational regulation of electric utilities.

4. A qualifying facility may not be exempted from the provisions of this
chapter.

History: Effective June 1, 1981,

General Authority: NDCC 49-02-02
Law Implemented: NDCC 49-02-02
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HB 1210
Testimony of Harlan Fuglesten
North Dakota Association of Rural Electric Cooperatives
House Natural Resources Committee
January 20, 2011

Mr. Chairman and members of the committee, my name is Harlan Fuglesten, and | am
testifying on behalf of the North Dakota Association of Rural Electric Cooperatives. Based upon
my reading and understanding of HB 1210, this bill does not directly affect North Dakota’s rural
electric cooperatives, just as the net metering regulations adopted by the Public Service
Commission in 1981 as part of chapter 69-09-07 of the North Dakota Administrative Code do
not apply to our member cooperatives. The reason for this is that section 49-02-01.1 of the
North Dakota Century Code limits the PSC from regulating the rates charged by non-profit,
cooperative, mutual or publicly-owned utilities. Each retail electric cooperative in North Dakota
is a non-profit business that is governed by a board of directors elected by the customers of the

cooperative who are all member-owners. It is the job of these co-op boards of directors to set

rates that are fair to all members and member classes.

We do not believe the use of the words “electric utility” in HB 1210 can or should be
construed to expand PSC jurisdiction to regulate how electric cooperatives set their rates,
including whether or how they may offer a net metering rate. So, today | am testifying
primarily to explain that we would oppose any interpretation or amendment to HB 1210 that
would give the PSC jurisdiction to mandate net metering for every electric cooperative in the

state.



For the information of the committee, at least two of our electric cooperatives have
adopted policies on net metering. These net metering policies have come with some conditions
and restrictions to protect the overall membership from substantial rate subsidization and to
insure power quality and safety. Cass County Electric Cooperative, for example, limits its net
metering to renewable energy facilities with a nameplate capacity not to exceed 50 kilowatts,
rather than the 100 kilowatt limit specified in HB 1210. The policy also limits the cumulative
allowable net metering on Cass County Electric’s system to .1% of the co-ops’ peak system load
during the previous three-year period. Net metering is offered on a first-come, first-served
basis and net metered customers must comply with the co-op’s interconnection standards and
policies. The Cass County Electric Cooperative board approved this policy following an extensive

staff review of the issue and a public hearing.

It is our belief that our co-op boards of directors, which are charged by law with the
responsibility to manage the business and financial affairs of their co-ops, should continue to be
responsible for establishing policies that are fair and serve the best interests of their members.
We believe that an individual co-op board, in its discretion, may choose to allow net metering
under certain terms and conditions, or choose not to allow net metering. That decision, iike all
other rate and service decisions, should be left to the elected board members of each co-op to

determine based on local conditions and needs.

That concludes my testimony. | would be happy to try to answer any questions you may

have.
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There needs to be a North Dakota State Law that mandates that the utilities reimburse
the renewabie energy generator at the same rate that the generator is charged. This
would include systems involving wind turbines and or solar PV panel installations up to
and including 100kw. Systems larger than this wouldn’t qualify. Systems that qualified
would have to be connected to a meter already carrying a load. A UL approved 1741
inverter, which converts DC voitage to AC would also be a requirement. This is
important because if there is a regular power outage the inverter would shut down
eliminating any back feeding of power into the grid that the inverter is interconnected
with protecting workers on the lines.

This law will create long term jobs for many subcontractors, bring manufacturing to the
State, create clean energy and further diversify energy sources from the State of North
Dakota.

However, there needs to be more discussion on how to do this, not if it should be done.
I've discussed this with many people from rate payers to the following partial list of
people and organizations: Dennis Rodin USDA Rural Development, Sierra Club, Mike
Fladeland North Dakota Department of Commerce, Energy Club Bismarck State
College where I'm a student, Ron Rebenitsch Manager of Atemative Technologies
Basin Electric, Darcy Neigum MDU and many more.

The main issue is that the rate payers may be affected too much. It's taken Minnesota
over 30 years to have 700 little systems in place generating 7 MW. In comparison that
would equate to maybe 100 in North Dakota generating somewhere in the area of 1
MW. It's really not that big of an issue as it has been made out to be. In fact total

" generation wouldn’t even amount to one of Basin’s 1.5 MW turbines in the Minot area.

| propose putting together a committee to figure out a mutually agreeable way to
administer a retail net metering program that doesn’t have a bad financial effect on
anybody. Everybody thinks it's a great idea, but nobody has taken the time to work it
out. So my recommendation at this time is not to take any action one way or the other
until a mutually agreeable business plan is brought to the table.

Respectfully submitt
John Wanecke

RSSrenewable.cafr
February 3, 2011



