13.0025.01000 FIRST DRAFT:
Prepared by the Legislative Council staff for the
Sixty-third Agriculture Committee
Legislative Assembly December 2011
of North Dakota

Introduced by

A BILL for an Act

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 36-04-01 of the North Dakota Century Code is
amended and reenacted as follows:

36-04-01. Definitions.

In this chapter, unless the context ersubjeetmatter otherwise requires:

4 o . " , . |

2
company-engaged-in-the-business-ef buying-er-dealing in, "dealer" means a person?®
that buys horses, mules, cattle, hogs, goats, or sheep;-erweel® from thea producer,
terminal-market; or a livestock auction market ferresate;—staughter-or-shipment-within-
37 (1] " H .5:
1. On the person's own account, more than once per year for the purpose of resale
within thirty days;:
2. On commission; or

3. For slaughter.
NOTE:

'The statutory context will clarify the definition of "commissioner." Therefore, it is not
necessary to define the word.

2Section 1-01-49 defines a "person," as a human being, foreign or domestic association,
business trust, corporation, enterprise, joint venture, limited liability company, limited liability
partnership, limited partnership, partnership, trust, any legal or commercial entity,
government, political subdivision, or government agency or instrumentality. Therefore, it is
not necessary to include the list of intended entities.

*Because wool is not "livestock," it is suggested that the concept of a wool dealer's license
be placed in a separate chapter.
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“‘Department of Agriculture personnel indicated that terminal markets do not exist in this
state.

*The statutory context will clarify the definition of "department." Therefore, it is not
necessary to define the word.

1 SECTION 2. AMENDMENT. Section 36-04-02 of the North Dakota Century Code is
2 amended and reenacted as follows:
3 36-04-02. Restrictions on application of provisions of chapter.
4 Fheprovisions-of- thisThis chapter dedoes not apply to:
5 1 Sermars whe-or farm_asseeiations which buv.and
6 wool-ameng-themselves-as-producers-The sale and purchase of cattle, goats, hogs,
7 horses, mules, or sheep if the transaction is limited to a livestock cooperative and
8 members of the livestock cooperative; and
NOTE: If a person does not meet the definition of a livestock dealer, that person does not
have to be licensed under this chapter or subject to its requirements. It is not statutorily
necessary to reference farmed elk, wool, etc.
9 2
10
11
NOTE: Given the wording suggested above, subsection 2 appears to be unnecessary. (If
the chapter does not apply to a particular transaction, the purpose of the transaction is
statutorily irrelevant.)
12 3
13
NOTE: Given the wording suggested above, subsection 3 appears to be an unnecessary
restatement.
14 4-
15
16 2. Slaughter establishments that purchase fewer than thirty cattle, goats, hogs, horses,
17 mules, or sheep per week.
NOTE: Because phrases such as "local butcher" and "for local home consumption" are
vague, Department of Agriculture personnel suggested that the subsection reference small
slaughter establishments.
18 SECTION 3. AMENDMENT. Section 36-04-03 of the North Dakota Century Code is

19 amended and reenacted as follows:
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36-04-03. Dealer's-licenserequired— Agent designation and licensure - Suitability for

licensure - Liability of owner for agent'’s acts.

1 Aidesl I bet I dod-in-this-cl '

NOTE: If the chapter requires all dealers and agents to be licensed, it is not necessary to
restate that in this fashion.

2. NeAn agent may not act for anyor on behalf of a dealer unless the:

[

The dealer is licensed ardin accordance with this chapter;
b. The dealer has desigrated-saehauthorized the agent to act inthe-dealer'sfor or
on behalf of the dealer; and

The dealer has netified-the-department.
(1) Notified the agriculture commissioner of the appeinrtment-inauthorization

|©

either as part of the dealer's application for a license or irby means of a
separate written instrument andrequested;

(2) Requested that the departmenttocommissioner issue te-sueh-agent an
agent's license in-sueh-form-asmay-bepreseribed-byto the dealer's agent;

and

(3) Provided the commissioner ard-haswith a signed a statement in-

wnderstand-that-am-striethyindicating that the dealer is responsible for and will be
held strictly liable for alithe acts; and omissions, erfailures’ arising out of the_

agent's livestock dealings efthe-agentstisted-abevewhethererneteven if the

dealings have-beenwere not personally authorized by methe dealer.?
NOTE:

'The standard phrase in this context is "acts and omissions." A failure is an omission.

2Subdivision c is quite specific with respect to steps that a dealer must take in order to
create the agency relationship. The committee is asked to consider whether, given this
level of specificity, subdivision b is necessary. The committee is also asked to consider
whether the level of specificity is greater than it needs to be.

3. Neodealermay-designate-as-an-agentanypersonThe agriculture commissioner may

not issue an agent's license to any individual who has:

Has been denied a dealer's license or an agent's license' er-has;
b. Has had a dealer's license or an agent's license revoked? fer-any-reasen-or-has-
otherwise; or

o
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c. Has acted in a manner which would be in violation of this chapter®, except upon a
determination by the commissioner that the person is sufficiently rehabilitated to
serve the public as a dealer's agent and that the person does not owe any debt to
any livestock seller or auction market.* Genvietion

NOTE: This subsection contains a number of problematic points which have been
footnoted below. After reviewing the footnotes, personnel from the Department of
Agriculture indicated that the subsection is not reflective of the manner in which business is
conducted and should therefore be removed.

'Is there a need to specify whether this is referencing denials in North Dakota or in any
other state? How would the Agriculture Commissioner know if another state denied an
application for license?

?|s there a need to specify whether this is referencing revocations in North Dakota or in any
other state? How would the Agriculture Commissioner know if another state revoked a
license?

*The grounds for denying a license are in need of clarification. This seems to imply that an
individual could have been found innocent of charges yet still be denied a license by the
Agriculture Commissioner.

“Would it be correct to assume that this last phrase, which allows the Agriculture
Commissioner to determine whether the individual is sufficiently rehabilitated, refers to all of
the conditions for licensure denial?

4. Anindividual who has been convicted of an offense as defined by section 12.1-01-04

dees-not-disqualifi-a-persenis not disqualified from licensure unless the agriculture

commissioner determines that the offense has a direct bearing upon a persen'sthe_

individual's ability to serve the-publie as a dealer's agent or that the persenindividual is
not at present sufficiently rehabilitated under section 12.1-33-02.1.

NOTE: "Offense" is defined in Section 12.1-01-04 as "conduct for which a term of
imprisonment or a fine is authorized by statute after conviction."

This subsection allows licensure of a person who has been "convicted," provided the
person is deemed to have been rehabilitated. The previous subsection requires a denial of
licensure based on a person having "acted in a manner which would be in violation of this
chapter." It makes an exception for sufficient rehabilitation then adds the requirement that
the person does not owe any debt to a livestock seller or auction market. It is
recommended that the committee address these inconsistencies by clarifying the grounds
upon which licensure must be denied.

4-5. Agents may not deal in their own names or issue a check or any other commercial
paper except in the name of their principals when acting as agents.
6. Adealeris accountable and responsible for all the acts and omissions arising out of
livestock dealings of a designated agent, whether authorized or unauthorized by the

dealer.
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NOTE: It appears that the content of subsection 6 could be included with subsection 2(c)
since both address a dealer's responsibility for the acts and omissions of an agent.

NOTE: During the course of the rewrite, it might be preferable to address dealer licenses
first and thereafter provide for the licensing of a dealer's agent.

SECTION 4. AMENDMENT. Section 36-04-04 of the North Dakota Century Code is
amended and reenacted as follows:
36-04-04. Application for license - Contents - Refusal to license - Suspension and
revocation.
1. Before entering-inte a person may engage in the business of a kind-deseribed-in-this-
chapter-and-annualy-on-or-befere-Jubyfirst-each-dealershallfilelivestock dealer, the

person must be licensed by the agriculture commissioner.

2. To obtain a livestock dealer's license, a person must complete an application fera-
submit it to the agriculture commissioner.
3. The application must shewinclude:

NOTE: If the licensing of wool dealers is to be placed in a separate chapter, this subsection
is not necessary.

b. The name ernames-efthepersensof each person applying for the license.
NOTE: How many applicants can there be per license?

c. The full name’ of each member thereof if the applicant is a firm?, association, or
partnership, the names of the officers thereof if the applicant is a corporation, or
the names of the managers thereof if the applicant is a limited liability company.®

NOTE:

'This is the only place where a "full name" is required, as opposed to a "name." s this
significant?

The legal entity being contemplated by use of the word "firm" is not clear. Section 1-01-49
defines a "person" as "an individual, organization, government, political subdivision, or
government agency or instrumentality.”

*Some verbiage to consider might be as follows:
[The application must include:]

c. (1) The name of each partner if the applicant is a partnership;

(2) The name of each corporate officer and the state of incorporation if the
applicant is a corporation; and

(3) The name of each manager and the state of organization if the applicant is
a limited liability company:
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d. The name of the-agent-or-agents-of-the-applicanteach individual for whom an

agent's license is being sought.

NOTE: Because statutorily dealers' licenses and agents' licenses have been separated, it
is at the very least awkward to intermingle the references.

e. The pest-effiecemailing address and the principal place of business of the

applicant.

NOTE:
'The language suggested after subdivision ¢ would eliminate the need for this subdivision.
The final phrase is without sufficient direction.

NOTE:
'The language suggested after subdivision ¢c would eliminate the need for this subdivision.
The final phrase is without sufficient direction.

k- Sueh-otherfacts-asthe-departmentmay-preseribe:

NOTE: If the subsection begins with a phrase such as "the application must include," it is
not necessary to maintain subdivision h.

2. The agriculture commissioner shall refuse to issue errerew’ a license if the applicant:

b. Has not satisfactorily demonstrated® that the applicant's current assets exceed
the applicant's current liabilities;

c. Has been found by the commissioner to have failed to pay, without reasonable
cause, obligations incurred in connection with livestock transactions?; or

d. Has made or caused to be made any false entry or statement of fact in any
application, financial statement, or report filed with the departmentcommissioner

under this chapter.
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Whenever the agriculture commissioner finds that any livestock dealer has violated the
provisions of this subsection, the commissioner may suspend errefuseto-issue-or-
renew the license of such offender in the manner provided by law.®

NOTE:

'Department of Agriculture personnel indicated that the procedure and requirements for
initial licensure and for licensure "renewal" are the same. That being the case, there would
be no statutory need to reference a renewal.

2 Because Section 36-04-05 requires the applicant to file a surety bond, it is not necessary
to provide that the Agriculture Commissioner must refuse to issue a license if certain
requirements of the chapter are not met.

*|t is suggested that the committee discuss this requirement and articulate what is intended
by the phrase "satisfactorily demonstrated."

“It is not clear whether subdivision c is referencing documented legal actions, administrative
actions, or conversations and common knowledge. If the subdivision is intended to give the
Agriculture Commissioner a basis for denying licensure and thereby denying one's
livelihood, it is recommended that the criteria be more readily defined, e.g., "criminal
convictions, etc."

°It would be preferable to have a separate section pertaining to grounds for suspension or
revocation of a license.

SECTION 5. AMENDMENT. Section 36-04-05 of the North Dakota Century Code is
amended and reenacted as follows:

36-04-05. Dealer to file bond with departmentagriculture commissioner - Additional

bond may be required.

1. As a condition of licensure, the agriculture commissioner shall require an applicant to

file a surety bond. The departmentcommissioner must be named as the obligee -

each-bend-butand shall hold the bond witHbe-heldfor-the-purpose-ef protecting-and for
the benefit of any person selling livestock erweel-as-the-ease-may-be; to the licensed

dealer or the dealer's agent. The bond must be conditioned for:

4+ a. The faithful performance by the dealer and the dealer's designated agent of the
duties as such;
2: b. The compliance by the dealer and the dealer's designated agent with all of the

provisions of this code relating to the purchase of livestock erweel—as-the-ease-
may-be;
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3: c¢. Thefull and complete payment to the seller for all livestock er-weel purchased by
the dealer or the dealer's designated agent; and

4. d. The full protection of any person who deals with the dealer or the dealer's
designated agent.

NOTE: It is suggested that the committee review proposed subdivisions a through d. It
appears the intent is to provide that the bond "must be conditioned for the payment of any
financial obligation owed by a livestock dealer to another person in conjunction with the sale
of livestock."

2. Each surety bond must cover the lieense-period-of the-dealer-ersuch-greatertime-as-
the-commissienermaypreseribe-andperiod during which the livestock dealer's license

is in effect.

NOTE: According to Department of Agriculture personnel, the surety bond needs to be in
effect and able to cover any activities engaged in during the period of the dealer's licensure.

3. a. Each surety bond must be approved as to amount, form, and sufficiency by the
departmentcommissioner.

NOTE: Subdivision a is not necessary because the ensuing language clearly states the
requisite amount of the bond.

b. The minimum amount of the bond is ten thousand dollars, and must be for any
greater amount as may be determined by computing the amount of bond on the
same basis as prescribed for dealers subject to the provisions of the Packers and
Stockyards Act, 1921 [Pub. L. 67-51; 42 Stat. 159; 7 U.S.C. 181 et seq.]. The
departmentcommissioner may demand an additional or increased bond

whenever in-itsjudgment the commissioner has a reason to believe that the

volume of business of the principal warrants such demand.”

NOTE:

'Grain Inspection, Packers, and Stockyards Administration regulations provide that
whenever "the Administrator has reason to believe that a bond is inadequate to secure the
performance of the obligations of the market agency, dealer or packer covered thereby, the
Administrator shall notify such person to adjust the bond to meet the requirements the
Administrator determines to be reasonable." Department of Agriculture personnel
suggested that the North Dakota Century Code be amended to reflect the federal law.

4. Inlieu of the bond required of dealers under this section, the applicant may file with

the departmentcommissioner the dealer's bond filed by that applicant with the United
States department of agriculture and in effect pursuant to the Packers and Stockyards
Act, 1921, naming the commissioner as the trustee of suehthe bond.

NOTE: Department of Agriculture personnel have indicated that under federal law, letters of
credit are also accepted.
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5. Bonds from out-of-state applicants may be in favor of a trustee who is a financially

responsible, disinterested person satisfactory to the commissioner. Fhe-minimum-

NOTE: The standards for determining the sufficiency of a bond, as articulated in
subsection 3, would also apply to out-of-state bonds and therefore do not need to be
reiterated.

SECTION 6. AMENDMENT. Section 36-04-05.1 of the North Dakota Century Code is
amended and reenacted as follows:
36-04-05.1. Records release required with application for licensure.
1. Adealer shall file, together with the license application, a release authorizing the
aeeess-oftheagriculture commissioner to access all of the dealer's financial records ef
the-dealer held by financial institutions, accountants, and other sources. Fherelease-

NOTE: If the release is part of the license application, it is not necessary to provide that the
release must be in a form approved by the Agriculture Commissioner.

2. The commissioner may use the release in the course of licensing er+elicensing a

dealer or in the course of aninvestigation-ofinvestigating a dealer.

3. Any information gained through the use of a release is confidential—Fhe-commissioner
and may furnish-infermation-ebtained-through-the-use-of therecordsreleasebe
provided only to the:

Federal authorities in accordance with federal law;

b. The attorney general, ether state agencies, and any-prosecuting-officials-
requiring-theinformationlaw enforcement agencies for use in the pursuit of official

duties;_and

[

c. Pursuant to an order issued by a court upon a showing of good cause.

NOTE: The language of this subsection has been altered to reflect the entities generally
entitled to confidential information.

SECTION 7. AMENDMENT. Section 36-04-07 of the North Dakota Century Code is
amended and reenacted as follows:

36-04-07. Issuance of licenses - Fees - Term of license - Licenses not transferable.

Fhe-department
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1. Upon payment of a fee in the amount of fifty dollars, the agriculture commissioner shall

issue a livestock dealer's license to each applicant who has eemplied-with-the-

provisiens-efbeen approved in accordance with this chapter alicense-ef thekind-

NOTE:

'If a dealer does not renew his or her license before the expiration date, the dealer is in fact
operating without a license and would be in violation of the chapter. In accordance with a
recommendation by Department of Agriculture personnel, this subsection has been
removed.

2. Each license issued under theprovisions-of this chapter shalHicense-the-conduetof-

therefor-and-shall-expireexpires on the thirtieth day of June next following the date of
its issue;-exceptthatalHicenses-issued-by-the-departmentpursaantto-thischapter

3. Alicense issued under this chapter is not transferable between-persens-erplaces.’
NOTE:

'There appears to be no requirement to notify the Agriculture Commissioner if there has
been a material change in the information provided on the application or regarding the
status of the licenseholder. Are there any circumstances that would require notification?

SECTION 8. AMENDMENT. Section 36-04-07.1 of the North Dakota Century Code is

amended and reenacted as follows:

36-04-07.1. Notice - Nonsufficient funds checks.

A dealer that receives a check for the sale of horses, mules, cattle, hogs, goats, or sheep;-
er-woel which is returned unpaid with a notation that the payment has been refused because of
nonsufficient funds shall notify the agriculture commissioner within forty-eight hours after receipt

of the check.

NOTE: According to Section 36-04-10, the "department shall refuse to grant a license, or
shall revoke a license which it has granted, when it is satisfied that . . . [t]he applicant has
failed to notify the commissioner of the receipt of a nonsufficient funds check as required by
section 36-04-07.1 .. .." In addition, Section 36-04-21 provides that a violation of this
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section is a Class A misdemeanor and subjects the violator to a civil penalty in an amount
up to $5,000.

How must the notification take place--orally, in writing, or in electronic form?
Must there be a record of the notification?

Is the 48-hour period calculated literally, or does it mean within two business days? What
happens if the nonsufficient funds check is received at 5:00 p.m. on a Friday or immediately
prior to a long weekend?

Department of Agriculture personnel recommended that this section be deleted.
SECTION 9. AMENDMENT. Section 36-04-09 of the North Dakota Century Code is

amended and reenacted as follows:

NOTE: Because Section 12, Article X, of the Constitution of North Dakota, provides that
"[a]ll public moneys, from whatever source derived, shall be paid over monthly by the public
official, employee, agent, director, manager, board, bureau, or institution of the state
receiving the same, to the state treasurer, and deposited by him to the credit of the state," it
is unnecessary to statutorily reiterate the provision.

SECTION 10. AMENDMENT. Section 36-04-09.1 of the North Dakota Century Code is
amended and reenacted as follows:
36-04-09.1. Cease and desist authority.

Fhelf the agriculture commissioner determines that a person has committed or is about to

commit a violation of this chapter, the commissioner may issue an order to cease and desist

Within forty-five days afterof the issuance efthe-erder, the commissioner shall revoke the order

or make it permanent, as the facts require.

NOTE: The Office of Administrative Hearings was contacted regarding the appropriateness
of holding a hearing within 30 days after the issuance of a cease and desist order and
requiring that the order be revoked or made permanent within 45 days after issuance of the
order. The response was that 30 days is the standard amount of time within which a
hearing of this sort is held. However, 45 days is considered to be an insufficient amount of
time within which to give notice of the hearing, hold the hearing, require the hearing officer
to issue a recommendation, and require the Agriculture Commissioner to issue a final

Page No. 11 13.0025.01000



- O O 00 N o 0o & W N -

- =

12
13
14
15
16

17
18

Sixty-third
Legislative Assembly

decision. It was suggested that the timeframe for the final order be extended to at least
60 days.

SECTION 11. AMENDMENT. Section 36-04-09.2 of the North Dakota Century Code is

amended and reenacted as follows:

36-04-09.2. Investigation of dealers - Hearing conducted to determine whether license

should be issued or revoked.

1. a.
persenagriculture commissioner may enterirtoeconduct an investigation
efregarding the sales-and transactions of any livestock dealer and-efthe-

b. The departmentcommissioner may conduct a hearing to determine whether the
license of any dealer should be revoked or whether the application of the dealer
for an original or renewal license should be denied.?

NOTE:

'"The authority to conduct an investigation regarding the transactions of a livestock dealer is
clear. The authority to conduct an investigation regarding the "conditions" under which the
dealer's business is conducted is nebulous. It is recommended that the committee review
the intended scope of authority for investigations by the Agriculture Commissioner.
Thereafter, language can be crafted to accurately reflect the intent.

2This provision should be relocated.
2. The departmentcommissioner shall conduct an investigation of an alleged violation of
this chapter when:
a. A complaint, allegation, or order to show cause, alleging an act which would
constitute a violation of this chapter, is issued by or sought by the grain
inspection, packers, and stockyards administration of the United States;

NOTE: This language suggests that the Agriculture Commissioner is required to conduct
an investigation when the Grain Inspection, Packers, and Stockyards Administration
(GIPSA) issues a formal complaint alleging specific violations of the Packers and
Stockyards Act and the commissioner determines that the alleged violations are also
violations of this chapter. |Is the commissioner also required to conduct an investigation
when GIPSA s in the investigatory stage?

Department of Agriculture personnel recommended that this subdivision be deleted.
b. The departmentcommissioner has information sufficient to form a reasonable
belief that a violation of this chapter has occurred; or

NOTE: Subsection 1 provides that the Agriculture Commissioner "may" conduct an
investigation on his own motion. This subdivision mandates that the commissioner conduct
an investigation when he has a reasonable belief that a violation has occurred.

Presumably, the commissioner's decision to conduct an investigation (on his own motion)
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under subsection 1 is based on a reasonable belief that a violation might have occurred? If
that is not the case, what is the basis for a subsection 1 investigation?

Department of Agriculture personnel recommended that this subdivision be deleted.

c. The departmentcommissioner has received a sworn statement, affidavit, or other
evidence, from any person alleging a violation of this chapter.

NOTE: Subsection 1 provides that the Agriculture Commissioner may conduct an
investigation upon a "complaint” by any person. This subsection requires an investigation.
These inconsistencies will be eliminated when there is a clear articulation pertaining to the
circumstances under which the commissioner must investigate the transactions of a
livestock dealer.

Department of Agriculture personnel recommended that this subdivison be deleted.

3. The departmentcommissioner shall conduct a hearing when, pursuant to an
investigation, probable cause exists that a violation of this chapter has occurred.

NOTE: Is the purpose of this hearing to gather evidence before the filing of charges? This
subsection affords the Agriculture Commissioner no latitude. It requires a hearing, even in
the case of a seemingly insignificant violation.

Department of Agriculture personnel recommended that this subsection be deleted.

4. The departmentcommissioner shall conduct an audit, or cause an audit to be
conducted, when probable cause exists that any dealer has violated subdivision a, b,
¢, or d of subsection 2 of section 36-04-04 or any of the financial provisions of this
chapter.

NOTE: If an applicant for licensure does not file a surety bond or satisfactorily demonstrate
that his assets exceed his liabilities, the Agriculture Commissioner is statutorily required to
deny the person a dealer's license. Why would this trigger an audit?

Department of Agriculture personnel recommended that this subsection be deleted.
SECTION 12. AMENDMENT. Section 36-04-10 of the North Dakota Century Code is

amended and reenacted as follows:

36-04-10. Refusal or revocation of license.

NOTE: Under current law, the Agriculture Commissioner shall refuse to grant a license or
shall revoke a license that has been granted under the stated circumstances. Upon review,
some of the circumstances requiring action are appropriate in the case of a license
application process, but not necessarily appropriate as grounds for license revocation, or
vice versa. In order to provide an opportunity for the committee to consider the provisions
independently, the current language has been divided into two subsections. The first
subsection pertains to the license application process. The second subsection pertains to
the license revocation process.

1. The departmentcommissioner shall refuse-to-grant-aticense-or-shall-revokealicense-
which-thas-granted-when-itissatisfiedthatdeny an application for license if:
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4+ a. The applicant erlicensee has violated any of the laws of this state governing the
handling, shipment, or transportation of livestock erweel;

NOTE: In referencing the "laws of this state," this subsection includes both statutory and
regulatory language.

2: b. The applicant erlicensee has been guilty of deceit, fraud, dishonesty, forgery, or
theft as a dealer in livestock erweel-or-in-dealing-therein;

NOTE:
* Is it the intent to reference an individual who has been "convicted" of violating such
laws?

« If this language is to pertain to an initial "applicant," that individual should not have been
dealing in livestock. If this is intended to reference activities that occurred under a prior
license, a drafting change is in order.

* The listed crimes appear to be covered by subdivision a, which references the violation
of any state law governing the "handling" of livestock.

3: c¢. The applicant made erecaused-te-be-made-anya false entry in or statement of fact
-anryon an application, financial statement, or report filed with-the-

departmentcommissioner under this chapter;

NOTE: Generally, a subdivision such as this would reference "fraud or misrepresentation”
on the part of an applicant.

4. d. The applicant' has failed to keep and maintain suitable records, which disclose
all purchases and sales of livestock, or has refused, during reasonable hours, to
allow any authorized agent of the department to have access to inspect and to

copy any and all of such records relating to the dealer's business;?

NOTE:

'An applicant is not required to keep and maintain suitable records under North Dakota
Century Code.

The latter part of this subdivision causes confusion. Is it referencing a dealer that refuses
to make records available for inspection or is it referencing an applicant who provides a
records release under Section 36-04-05.1 but refuses to make the records available?

Department of Agriculture personnel recommended that this subdivision be deleted.

5. e. The applicant has failed or refused to furnish the information required under this

chapter and as prescribed by the departmentcommissioner;

NOTE: This would constitute an incomplete application and therefore would not even
warrant a decision by the Agriculture Commissioner.

Department of Agriculture personnel recommended that this subdivision be deleted.

6- f. The applicant has failed to notify the commissioner of the receipt of a

nonsufficient funds check as required by section 36-04-07.1;
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NOTE: Section 36-04-07.1 requires a "dealer" to notify the Agriculture Commissioner, not
an applicant.

Department of Agriculture personnel recommended that this subdivision be deleted.

+ g. The applicant erlicensee has failed to pay brand inspection fees or

veterinarianveterinary inspection fees', as required by law, within thirty days of

the date on which the fees were due;?

NOTE:

'The suggested change adds specificity to the statute so that it applies to veterinary
inspection fees incurred in conjunction with the sale of livestock and not to a veterinarian's
charges for other unrelated services.

’Because there is a need to clarify the point at which the named fees are deemed "unpaid,"
it is suggested that there be a reference to a time certain, e.g., "thirty days."

8- h. The applicant erlicensee has failed to collect beef promotion assessments
pursuant to chapter 4.1-03; or

NOTE: The requirement to collect beef promotion assessments is statutorily placed on
livestock auction markets and livestock dealers, not applicants. However, if this is intended
to reference activities that occurred under a prior license, a drafting change is in order.

9. i The applicant erlicensee has failed to pay for livestock' purchased.? Such failure
includes the issuance of a check as payment for livestock purchased, when such
check is returned unpaid with a notation that the payment has been refused
because of nonsufficient funds.

NOTE:

'Does this extend to all livestock purchases (see Section 36-04-02) or just those that
require a license under Section 36-04-01, i.e., "horses, mules, cattle, hogs, goats, and
sheep"?

’The determination regarding a "failure to pay" requires either a specific time within which
the payment must be made or some form of documented proof that payment is outstanding.

2. The departmentcommissioner shall refuse-to-grant-alicense—or-shall revoke a license
whieh-thasthat was granted, when-it-is-satisfied-thatif:

NOTE: By use of the word "shall" rather than "may," this subsection would require the
Agriculture Commissioner to revoke a license under the stated circumstances. No latitude
is given. s this the intent?

4+ a. The applieantor licensee has violated any of the laws of this state governing the
handling, shipment, or transportation of livestock erweel;

NOTE: In referencing the "laws of this state," this subsection includes both statutory and
regulatory language.

2= b. The applieantor licensee has been guilty of deceit, fraud, dishonesty, forgery, or
theft as a dealer in livestock erweekh-or-in-dealing-therein;
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NOTE:
+ Are we referencing a licensee who has been "convicted" of violating such laws?

» The listed crimes appear to be covered by subdivision a, which references the violation
of any state law governing the "handling" of livestock?

3- c¢. The applicantlicensee was determined to have made er-ecaused-to-be-made-anya_

false entry in or statement of fact inanyon an application, financial statement, or

report filed with the departmentcommissioner under this chapter;
NOTE: Generally, a subdivision such as this would reference "fraud or misrepresentation.”
4. d. The applieantlicensee has failed to keep and maintain suitable records, which

disclose all purchases and sales of livestock, or has refused, during reasonable

hours', to allow any-autherized-agent’ of the departmentcommissioner to have-
aeeess-te inspect and to copy any and-all-efsueh records relating to the dealer's
business;

NOTE:

'Rather than attempting to define the timeframe that constitutes "reasonable hours," it
would be preferable to reference the inspection of records "upon request.”

>The Agriculture Commissioner's statutory duties are delegable. Therefore, it is not
necessary to reference an "authorized agent" of the commissioner.

5 e

NOTE: For purposes of revocation, this subdivision appears to reference only "applicants"
and not licensees.

6- f. The applieantlicensee has failed to notify the commissioner of the receipt of a
nonsufficient funds check as required by section 36-04-07.1;

NOTE: Department of Agriculture personnel recommended that this subdivision be deleted.

+ 4g. The applieantor licensee has failed to pay brand inspection fees or
veterinarianveterinary inspection fees' as required by law, within thirty days of the

date on which the fees were due?;

NOTE:

'The suggested change adds specificity to the statute so that it applies to veterinary
inspection fees incurred in conjunction with the sale of livestock and not to a veterinarian's
charges for other unrelated services.

’Because there is a need to clarify the point at which the named fees are deemed "unpaid,"
it is suggested that there be a reference to a time certain, e.g., "thirty days."

8- h. The applieantor licensee has failed to collect beef promotion assessments

pursuant to chapter 4.1-03; or
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NOTE: It would be appropriate to provide that a license may be revoked (or shall be
revoked) if the licensee is convicted under Section 4.1-03-13 of failing to submit beef
promotion assessments.

9. i The applieantor licensee has failed to pay for livestock' purchased.? Such failure
includes the issuance of a check as payment for livestock purchased, when such
check is returned unpaid with a notation that the payment has been refused

because of nonsufficient funds.

NOTE:

'Does this extend to all livestock purchases (see Section 36-04-02) or just those that
require a license under Section 36-04-01, i.e., "horses, mules, cattle, hogs, goats, and
sheep?

’The determination regarding a "failure to pay" requires either a specific time within which
the payment must be made or some form of documented proof that payment is outstanding.

SECTION 13. AMENDMENT. Section 36-04-10.1 of the North Dakota Century Code is

amended and reenacted as follows:

36-04-10.1. Unlawful acts.
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NOTE: If the North Dakota Century Code places a duty or a prohibition on a person, and
that person ignores the directive, that person is in violation of the law. It is not necessary to
have a section that reiterates the violations. In fact, doing so can create significant
confusion and legal difficulties. As an example, consider subsection 7 which provides that it
is a violation of this chapter for any applicant or licensee to fail to collect beef promotion
assessments pursuant to Chapter 4.1-03. Chapter 4.1-03 imposes a requirement for the
collection of the assessments and provides that the failure to submit beef promotion
assessments is a Class B misdemeanor. Subsection 7 makes the failure to collect beef
promotion assessments a violation of Chapter 36-04, which is a Class A misdemeanor.

SECTION 14. AMENDMENT. Section 36-04-11 of the North Dakota Century Code is

amended and reenacted as follows:

36-04-11. Hearing had before license revoked - Regulations-governing— Appeal from

order.

1. Before anythe agriculture commissioner may revoke a livestock dealer's license

notice-of-the-hearing, the commissioner shall:

[

Prepare a complaint;

b. Designate the time and place for a hearing; and

o

Serve a copy of the complaint and a notice of the hearing upon the licensee at
least fifteen days prier-theretobefore the date of the hearing.

The commissioner shall serve the required notice may-be-served-either by registered’
er-certified mail addressed-to-the-given-address-ofthelicensee or in the manner

provided by the North Dakota Rules of Civil Procedure for the service of a summons.

N

NOTE: Section 1-02-36 provides that wherever "the term 'registered mail' appears in the
laws of the state of North Dakota it means 'registered or certified mail"."

3. At the time-and-placefixed-ferthe hearing, the departmenterany-memberorduly-
autherized-agentthereof,commissioner shall take and receive testimony and evidence;-

4. After the hearing, the commissioner shall issue an order either dismissing the
proceedings or revoking the dealer's license.
5. The aggrieved party may take-ar appeal the order to the district court of the county in

which the lieeaseeparty maintains its principal place of business.

Page No. 18 13.0025.01000



a A WO DN -

Sixty-third
Legislative Assembly

SECTION 15. AMENDMENT. Section 36-04-11.1 of the North Dakota Century Code is

amended and reenacted as follows:

NOTE: Because the authority to adopt rules exists within Chapter 28-32, it is not necessary
to include this verbiage.

SECTION 16. AMENDMENT. Section 36-04-12 of the North Dakota Century Code is
amended and reenacted as follows:

36-04-12. BepartmentAgriculture commissioner to become trustee upon default in

dealer's bond.

If any dealer defaults in the provisions of any bond previded-for-inrequired by this chapter,
the dealer is deemed to be insolvent within the meaning of this chapter. The claim for relief for
damages upon the bond, and the amount recovered in any claim for relief for the conversion of

livestock erweek-as-the-casemay-be; purchased by the dealer while the license is in force and

effect, constitutes a trust fund in the hands of the departmentagriculture commissioner for all

persons having a claim for relief against the dealer on saidthe bond.
SECTION 17. AMENDMENT. Section 36-04-13 of the North Dakota Century Code is
amended and reenacted as follows:

36-04-13. A

Appointment of trustee - Requirements.

Upon the insolvency of a livestock dealer as-defined-in-section-36-04-01the-department,_

the agriculture commissioner may apply to the district court of the county in which the dealer

maintains its principal place of business for the appointment efitself as trustee. Upon sueh-
notice to the dealer as the court shall prescribe, but not exceeding ten days, or upon a written
waiver of sueh notice in-writing by the dealer, the court shall preeeed-te hear and determine-
suehmake a determination regarding the application in a summary manner. If itappearste the
court determines that the dealer is insolvent, within the meaning of this chapter, and that it
would be for the best interest of persons holding claims against the dealer for the purchase
price of livestock erweel sold to suehthe dealer or to the dealer's agent that the department-
shallcommissioner execute suaehthe trust, the court shall issue an order appointing the

departmentcommissioner as a trustee, without bond, and the departmentcommissioner shall
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proceed to perform itsthe duties as-suehof a trustee inthe-mannersetout, as set forth in this
chapter witheutfurther-directionfrom-the-court.
SECTION 18. AMENDMENT. Section 36-04-14 of the North Dakota Century Code is

amended and reenacted as follows:

36-04-14. BepartmentAgriculture commissioner to take possession of records and

property as trustee - Notice to file claims - When claims barred.

1.

[

Upon #s-appeinrtmentasbeing appointed trustee, the departmentisentitled-

teagriculture commissioner shall take possession of al-the-beeks:

a. All accounts and records efthe-dealerwhich-werekeptby-the-dealerin-
connecton-with-suehpertaining to the dealer's business;-and-shal-take-

possessienthereofand-ofall_ and

b. All livestock ef wesel purchased by suehthe dealer under the dealer's license
granted-to-the-dealer and still remaining in the dealer's possession.
The departmentas-suehcommissioner, as trustee, teat shall publish a

notice published once each week for three sueeessiveconsecutive weeks in the official

newspaper of theeach county in which the dealer eperated,shall-netify-all-persens-

= he dealerto-filethe M ith thn danartaant ANy h

business, directing any person having a claim against the dealer to file the claim and

all supporting documentation with the commissioner within forty-five days afterfrom the

last date of publication efsueh. Any person failing to meet the filing requirements set

forth in the notice is barred from partieipation-upen-such-elaim-inany-fundparticipating
in any funds marshalled by the department-as-preseribedcommissioner in this chapter.

SECTION 19. AMENDMENT. Section 36-04-15 of the North Dakota Century Code is

amended and reenacted as follows:

36-04-15. Maintenance of actions to marshall assets of insolvent dealer.

1

The departmentcommissioner, in-its-eapaeity as trustee, may maintain suits or special

proceedings in the name of the state ef-Nerth-DBaketa upon itsthe commissioner's own

relation but for the benefit of all claimants against the dealer's bond, upon suehthe_

bond and against any person who has converted any of the livestock erweel; for the
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purpose of marshalling all of the trust assets of the insolvent dealer and distributing

the same among the claimants.

[

Recourse must be had against the bond, however, before recourse is had against a
person who knowingly and in good faith converted any of suehthe livestock erweel-
unless the departmentcommissioner deems it necessary that all suehthe remedies be
pursued at the same time.

SECTION 20. AMENDMENT. Section 36-04-16 of the North Dakota Century Code is
amended and reenacted as follows:

36-04-16. Remedy of claimants - Separate action by claimant permissible.

NeA claimant hasmay not pursue a separate claim for relief against the dealer's bond

unless the departmentagriculture commissioner fails or refuses to apply for #s-ewn appointment
as trustee asprovidedinthischapter. This chapter does not prohibit anya claimanteither

independently-or-inconjunction-with-otherelaimants; from pursuing concurrently with the
departmentcommissioner any other remedy whiehthat the claimant erelaimants may have

against the dealer, or against the dealer's property efthe-dealer, for the whole-ef the-elaimant's-
er-claimants—elaimsentire claim or for any deficiency whiehthat occurs after payments have

been made from the trust fund.
SECTION 21. AMENDMENT. Section 36-04-17 of the North Dakota Century Code is

amended and reenacted as follows:

36-04-17. Appeal or compromising of action by the departmentcommissioner.

The departmentagriculture commissioner may preseeute:
1. Prosecute an action for any elaimsclaim arising under the-provisiens-of this chapter in-

any-courtmay-appeal.
2. Appeal from any adverse judgment to the eeurtscourt of last resort;-and-may-setile;
and
3. a. Settle and compromise any sueh action wheneverinitsjudgmentitwillbeforif
the commissioner determines that doing so is in the best interests of the
claimants:;_and
b. Upon receiving a compromise payment te-it-of-the-amount-of-any-sueh-

eoempremise; or efupon receiving the full amount of any bond or conversion claim,
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the departmentcommissioner may exonerate the person compromising or paying
the sameclaim from further liability growing out of suehthe action.
SECTION 22. AMENDMENT. Section 36-04-18 of the North Dakota Century Code is
amended and reenacted as follows:
36-04-18. Moneys collected on claims to be deposited in Bank of North Dakota.
All moneys collected and received by the departmentcommissioner as trustee must be
deposited in the Bank of North Dakota pending the marshalling of saidthe fund.
SECTION 23. AMENDMENT. Section 36-04-19 of the North Dakota Century Code is

amended and reenacted as follows:

36-04-19. Pepartment-to-file- report-uponrecovery-of- trust-fundReport - Notice to
claimants - Appreving-ermodifyingrepoertPayment of claims.

Upon recovery of the trust fund, or so much thereof as it is possible to recover or as-is-

necessary to pay all outstanding claims, the departmentagriculture commissioner shall file #tsa_

report in court showing the amount payable uperon each claim, after recognizing any proper
liens er, pledges thereon-or, assignments thereof, or deductions therefrom-with-legaHnterest
thereen. If the fund prevesis insufficient to redeempay all claims in full, the commissioner shall
prorate the fund mustbeproerated among the claimants in-sueh-manneras-the-department
deems-fairand-equitable—Thereupenthe. The court shall eite-suchnotify the claimants upen-
sueh-netice by mail as-itshall-preseribe-to-appearupona-day-fixedinthe-netice-andregarding
the proposed distribution and direct that the claimants show cause why suehthe report should

not be approved and distribution ef-said-fund made as-eutlined in accordance with the report.

Ypen-suehAfter holding a hearing on the matter, the court shall approve sueh-repert or modify
the same-asjustice-mayrequire-and-shallreport, issue an order directing the distribution of the
fund, and diseharging-the-departmentfrom-itstrustdischarge the commissioner from all the

duties as trustee.

SECTION 24. AMENDMENT. Section 36-04-20 of the North Dakota Century Code is

amended and reenacted as follows:
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therewith-from-the-trustfund: The departmentagriculture commissioner is not required to pay

any filing fee or other court cost or disbursement in connection with an application for
appointment as trustee or with any action brought by-it under the-provisions-of this chapter
when-suehif the fee, cost, or disbursement accrues to the state or to a county of this state.

NOTE: Section 54-12-01 provides that the Attorney General shall "[i]nstitute and prosecute
all actions and proceedings in favor or for the use of the state which may be necessary in
the execution of the duties of any state officer."

Section 54-12-08 provides that the Attorney General may appoint assistant or special
assistant attorneys general to represent the state board, commission, committee, or
agency.

SECTION 25. AMENDMENT. Section 36-04-21 of the North Dakota Century Code is
amended and reenacted as follows:
36-04-21. Penalties - Criminal - Civil - Injunctions.

1. Any person whe-violates-any-ef theprovisiens-efviolating this chapter is guilty of a

class A misdemeanor.

2. Any person whe-vielates-any-of-theprevisions-efviolating this chapter is subject to a

civil penalty in an amount not to exceed five thousand dollars for each violation. The

civil penalty may be adjudicated by the-eeurtsa court or by the agriculture

commissioner through an administrative hearing urderechapter28-32.

NOTE: Section 54-12-01 provides that the Attorney General shall "[i]nstitute and prosecute
all actions and proceedings in favor or for the use of the state which may be necessary in
the execution of the duties of any state officer." Therefore, the inclusion of subsection 3 is
not necessary.

WOOL DEALERS - NOTE: After the recommendations of the interim Agriculture
Committee are addressed, a separate chapter pertaining to wool dealers will be drafted to
parallel the language regarding livestock dealers.
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