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13.0029.01000 FIRST DRAFT:
Prepared by the Legislative Council staff for the
Sixty-third Agriculture Committee
Legislative Assembly February 2012
of North Dakota

Introduced by

A BILL for an Act

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 4-10-01 of the North Dakota Century Code is amended
and reenacted as follows:
4-10-01. Definitions.

In this chapter, unless the context otherwise requires:

NOTE: Title 3 deals with agents and agency. It is not terminology that needs an additional
definition. Therefore, it is recommended that this definition be deleted.

"Certification"” means a process that includes the random inspection of potato plants

growing in the field, the random inspection of potatoes after they have been harvested.

and a determination that the potatoes are within acceptable disease tolerance levels.

NOTE: At the suggestion of Seed Department personnel, a definition of "certification" was
included.

2. "Certified" means a designation, the use of which is authorized by the seed
commissioner, to indicate that the potatoes wererandomly-inspected-and-found-to-
meettherules-of the-seed-department-atthetime-ofinspectionhave met the

requirements for certification.

NOTE: This language parallels the definition of "certified" used in Section 4.1-53-01(5).

3. "Closed container";-er-itsplurak-form; means anya container which-shall-be-sewedthat
is sewn, tied, sealed, glued, nailed, or otherwise elosed-inapractical-orseeure-
mannersecured for handling.

4- " H H "
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NOTE: In order to remain consistent with previously rewritten chapters, it is recommended
that the definition of "commissioner" be removed and that the phrase "seed commissioner"
be used when there is a statutory reference to that position.

5. "Inspection" means the examination of a random sample of potato plants or potato

tubers were-examined-aceording-to-thein accordance with rules of the seed
department or aceording-te-the-instruetionsrequirements’ of the United States
department of agriculture; food safety and gualityinspection service.?

NOTE:

'Could we simply reference United States Department of Agriculture rules or are there
various policies and letters of guidance that must be adhered to as well?

20On June 17, 1981, The Food Safety and Quality Services was renamed the Food Safety
and Inspection Service.

6:5. '"Label"-and-ts-various-grammatical-forms,-when-used-as-a-neunr means anya tags-

label-brand; or device attached to;erwritter a container, stamped; or printed;-e+

steneiled information onany a container and-carrying-a-term-or-terms-setting, and

documentation accompanying a container, which sets forth the grade, condition,
quality, weight, variety, or class’ of the container's potatoes er-etherproduce? therein-

NOTE:

'The committee is asked to review the six items that are listed with respect to the definition
of a label. Are all six items still appropriate? Might there be a need to include other
information?

?|t is recommended that this chapter reference only potatoes. If there is a need to provide
for the inspection of other produce or perishable commaodities, that content should be
placed in a separate chapter. (Throughout this bill draft, the references to produce have
been removed.)

8.6. “Peotatees™"'Potato” means whatis-commeonly-called-and-krown-as-white-oran Irish

potateespotato.

NOTE: The reference to "white potatoes" was removed in the interest of consistency.
Chapter 4.1-53 refers only to "Irish potatoes," as do Seed Department rules.
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9.7. "Selection" means a subgroup of a potato variety efpetato-andis-commeontyreferred-
to-as-line-selection—<clonal-selection;-orstrain-seleetionand includes clones, lines,

strains, and sports.

NOTE: This definition parallels that found in Chapter 4.1-53, with the addition of "sports,"
which are variations in clones due to genetic changes (mutations).

NOTE: Itis recommended that this definition be deleted because the reference is self-
evident. The laws of North Dakota do not extend to the seed departments of any other

states.

H-8. "Variety" means a plant group that:

a.

[

|©

o

Is found within a single botanical taxon of the lowest-known rank which—without-

Can be defined by the expression of the characteristics resulting from a given

genotype or combination of genotypes;;

Can be distinguished from any other plant grouping by the expression of at least

one characteristic;; and
Can be considered as a unit with regard to the suitability of the plant grouping for

being propagated unchanged. A~variety-may-berepresented-by-seed transplants,-

NOTE: Section 4.1-53-01(24) defines a variety as "a subdivision of a kind that:

a.

=2

|©

Can be differentiated by one or more identifiable morphological, physiological, or
other characteristics from other varieties of the same kind:

Has describable variations in essential and distinct characteristics; and

Will remain unchanged in its essential and distinct characteristics and uniformity
when reproduced or reconstituted, as required by the different categories of
varieties."

Is there any opportunity to reconcile the two definitions?
SECTION 2. AMENDMENT. Section 4-10-01.1 of the North Dakota Century Code is

amended and reenacted as follows:

NOTE: If sections of the Century Code clearly state the duties of the seed commissioner
and the Seed Department, it is not necessary to include a broad statement of responsibility.
Therefore, it is recommended that this section be deleted.
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SECTION 3. AMENDMENT. Section 4-10-02 of the North Dakota Century Code is amended

and reenacted as follows:

4-10-02. CommissionerSeed commissioner - Duties - Fees.

1. The seed commissioner erthe-commissioners-designee shall provide the-means-and-
direct-the-inspeetion;for the certification;-and-premetion-of-quality-and-assistin-the-

prometion-and-advertising’ of seed potatoes.
NOTE:

'If the seed commissioner is to promote "quality and assist in the promotion and advertising
of seed potatoes," it would be helpful to know who is he to assist, in what manner, and
whether expenditures are permitted to achieve this directive.

2. The seed commissioner shall establish potato and-etherpreduece grades’ forthe-

the-state-of-partiedlarand shall do all things necessary and proper to control the spread
of detrimental insects and diseases.?

NOTE:

'If potato grades are established by the United States Department of Agriculture, what is the
intended role of the seed commissioner?

*The "purpose" for establishing grades is in fact testimony and therefore does not need to
be included within the statute.

3|t appears that the latter part of this sentence was intended to direct the seed
commissioner to do that which he legally may, in order to control the spread of insects and
disease, e.g., impose quarantines. Because the seed commissioner has the authority
under Chapter 28-32 to adopt rules, that authority does not need to be reiterated.

If there are specific programs that the seed commissioner should implement, or be
prepared to implement, it would be preferable to articulate those measures statutorily, so
there is no concern about an unlawful delegation of power.

3. The seed commissioner shall appeintagentsinspecters,-assistants,and-clerical-
des! I . fing . | et fort

commission’ withinlegislative-appropriations® thereferemploy and compensate

necessary personnel.’
NOTE:
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"It is not necessary to list the various positions for which the seed commissioner may hire
individuals.

?Current law states that the seed commissioner shall "provide for operating expenses with
the approval of the seed commission." Chapter 4.1-53 already directs the seed
commissioner to:

» Establish and charge fees for services, subject to the approval of the seed commission;

* Provide periodic reports to the seed commission regarding the management and
operation of the Seed Department;

* Recommend to the seed commission the biennial budget and annual salary schedules
for the Seed Department;

*  Submit the Seed Department's biennial budget, as approved by the seed commission, to
the Office of Management and Budget;

* Do all things necessary to enforce this chapter and rules implementing this chapter; and
» Perform any other duties as directed by the seed commission.
Are there other duties that are specific to this chapter?

%It is not necessary to statutorily provide that employee salaries and expenses must be
"within legislative appropriations." All agency expenditures are legislatively appropriated -
even continuing appropriations.

“Essentially, this section is authorizing the seed commissioner to employ and compensate
necessary personnel. Because that authority is already provided to the seed commissioner
within his general duties (Section 4.1-53-11(3)), it will be necessary to determine whether
the authority needs to be restated in this chapter.

4. Fees for the cost of performance of these duties must be established by the seed
commission® with the approval of the directors of the North Dakota seed potato

growers association.??

NOTE:

'Because Section 4.1-53-11, which sets forth the duties of the seed commissioner, already
authorizes the seed commissioner to "[e]stablish and charge fees for services, subject to
the approval of the seed commission", it will be necessary to determine whether the
authority needs to be restated in this chapter.

“Under Section 4.1-53-11, the seed commissioner is authorized to "establish and charge
fees for services, subject to the approval of the seed commission . ... " In this case, the
seed commission is directed to establish fees, subject to the approval of a private
organization. The authority to establish fees needs to be reconciled.

*In addition, the cost of performing the statutory duties is a quantifiable amount. What then
is the intended role of the "directors of the North Dakota seed potato growers association"?

SECTION 4. AMENDMENT. Section 4-10-03 of the North Dakota Century Code is amended

and reenacted as follows:
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NOTE: Itis recommended that this section be deleted.

'The authority granted to the seed commissioner by this section is already provided under
Chapter 28-32 and does not need to be reiterated.

?In rewriting other Century Code chapters pertaining to the seed commissioner, the
requirement that specific information be published in certain bulletins was removed.

Nothing precludes the seed commissioner from publishing the information in whatever form
or format he deems appropriate. Furthermore, with the growing availability of and reliance
on electronic dissemination, it was deemed prudent not to statutorily name a specific printed
format.

4 SECTION 5. AMENDMENT. Section 4-10-04 of the North Dakota Century Code is amended
5 and reenacted as follows:
6 4-10-04. Grades for potatoes and other produce.
7
8
9
10 1. Potatoes may be graded:
11 a. (1) U.S.No.1;
12 (2) U.S.No.2;0r
13 (3) North Dakota Certified Seed; or
14 b. As otherwise designated by the seed commissioner.
NOTE: At the recommendation of Seed Department personnel, grades that are not used
were eliminated.
15 2. The U.S. grades must eenferm-in-all-respeetstomeet all of the requirements and
16 standards speeifiedestablished by the United States department of agriculture;butthe-
17
18
19 recommendations-of the-United-States-department-oef agriewlture; provided, however,
20 that the seed commissioner may authorize an exception based on size. Fhe-J-S-
21
22
23

NOTE: This is self-explanatory and therefore does not need to be reiterated in statute.
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1
3
NOTE: This is self-explanatory and therefore does not need to be reiterated in statute.

4 3. Unclassified lots shall include all potatoes not meeting the requirements of any of the
foregoing grades. It is optional, however, to use the unclassified labeling on any lot of
potatoes.

NOTE: This appears to be providing that if a potato does not meet the standards of any
designated grade, it must be placed in the "other" category. Given the directive to remove
the reference to "unclassified" lots, it would be helpful to discuss the intent of this
subsection.

7

8

9

10
11
12 SECTION 6. AMENDMENT. Section 4-10-05 of the North Dakota Century Code is amended

13 and reenacted as follows:

14 4-10-05. Labeling;-branding;taggingpotatees-in-closed-containersLabel
15 requirements.

16 1. a. FEveryExcept as otherwise provided in this subsection, every container packed-
17 withof potatoes grown-in-Nerth-Daketa;beingmust be labeled if the potatoes:
18 (1) Were grown in this state;
19 (2) Are transported; or shipped into this state; or
20 (3) Are offered for sale or consignment mustbear-eitherby-brandtagoertabel-
21 in-plain letters and figures. the-net weight when packed_and-correct grade
22 designation—Petateesin this state.’?
23 b. Subdivision a does not apply to potatoes that are being transported or shipped®
24 for processing or repacking are-exempt-of-this-requirement.

NOTE:

"It is important that the circumstances under which potatoes must be labeled are described
accurately. If potatoes that are grown in this state have to be labeled, and if potatoes that
are transported or shipped into this state have to be labeled, why is it necessary to
reference the third category, i.e., potatoes that are offered for sale or consignment in this
state? Would those potatoes not have come under one of the first two provisions?
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This appears to include smaller growers such as those selling at local farmers' markets. Is
that the intent?

3Under current law (see subdivision b), the word "shipped" is used. Under current law, (see
subdivision a), the word "transported" is used. For purposes of discussion, the bill draft
uses the phrase "transported or shipped." The owner of potatoes might contract with a
commercial carrier to ship potatoes. If, however, the owner is personally delivering the
potatoes, (i.e., driving the semi,) the owner is "transporting" the potatoes. Perhaps one
could consider referring to potatoes that are "brought into" this state or that "enter" this
state.

2. The label must:

Be plainly printed in English;

o

b. Indicate the net weight when packed:

c. Indicate the correct grade designation'; and
d. Meet any other criteria established by the seed commissioner.?
NOTE:

'Seed Department personnel had indicated concern about the requirement that the label
must indicate the correct grade designation. The source of this language is Section
4-10-05(1).

2Section 4-10-05(3) provides that the "commissioner shall, by regulation, prescribe the
general location of the labeling on the container and the minimum and maximum size of the
letters and figures used in the labeling of the potatoes as herein provided."

This section needs to be compared with the definition of a label, as found in Section 1. This
section requires the weight and grade. The definition appears to require that a label include
the grade, condition, quality, weight, variety, or class.

3. The seed commissioner-orthe-commissioners-agent; may waive the inspection and
labeling requirements previded-inof this section fersuch-individualif:

a. The shipment originates in a town or station' at which regular inspection service

is not maintained and cannot be rerouted to a town or station at which regular

inspection service is maintained; or

b. Unforeseen circumstances make inspection impossible.

NOTE: Even as revised, Seed Department personnel recommended that this subsection
be deleted.
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'The proper reference in the Century Code is to a "municipality” rather than to a "town."
Although "station" may be a term of art in the industry, the Century Code needs to be more
prescriptive.

1
2
3
4
5
6
7
8 the potatoes are properly graded and labeled, the inspector shall provide a signed
9 certificate to the shipper or owner.
NOTE: Even as revised, Seed Department personnel recommended that this subsection
be deleted.
10 5. Avendor of seed may not alter the label or certificate furnished by the inspector under
11 subsection 4.
NOTE: Please explain.
12 6. A person inthis-state may not sell, offer for sale, transport for sale, or store with intent
13 to sell withinthis-state certified petate seed potatoes that isare not labeled in
14 accordance with this chapter.
NOTE: Chapter 4.1-53 references seed that is "offered for sale or sold in this state." Is it
zglgljurgpriate to include transportation? How does one determine storage "with the intent to
Although both "certified potato seed" and "certified seed potato" are used in this chapter,
seed department personnel indicated that the phrase "certified seed potato" is preferred.
15 SECTION 7. AMENDMENT. Section 4-10-06 of the North Dakota Century Code is amended
16  and reenacted as follows:
17 4-10-06. Commissioner's duty to make examination.
18 1. The seed commissioner and-the-commissioners-agent' shall make sufficient?
19 investigations and grade inspections to determine whether the provisions of this
20 chapter are complied with properly.

NOTE: Even as revised, Seed Department personnel recommended that this subsection
be deleted.

'The duties of the seed commissioner are delegable. Therefore, it is not necessary to
include a reference to the commissioner's agents.
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?|s it the intent of this section to require that the seed commissioner make "random"
inspections?

1 2. The seed commissioner and-the-commissioners-agents-shall-havefree-aceessto-any-
2 ateor bublic Bremises_or struetiresand_the vehicles of arv-bublic or_brivate
3
4
5
6
7
8
9 quantity-fortesting-erinspeetingmay enter upon real property and access any
10 structure and personal property. at any time, to:
11 a. Inspect, sample, and test potatoes for compliance with this chapter’ ; and
12 b. Inspect records? for compliance with this chapter.
NOTE:
'The proposed language parallels the authority provided to the seed commissioner under
Section 4.1-53-10(3).
’Generally, if authority is granted to enter upon and access property, there is mention of also
being authorized to inspect records. This has been included, subject to approval by the
committee.
13 SECTION 8. AMENDMENT. Section 4-10-06.1 of the North Dakota Century Code is

14 amended and reenacted as follows:

15 4-10-06.1. Seed potatoes - Certification requirement.
16 1. Aperson may not plant seed potatoes in lots of one acre [.405 hectare] or more, for
17 the purpose’ of selling the crop to be harvested, unless the seed potatoes:
18 a. Have been certified by the seed commissioner as meeting the standards of this
19 chapterstate;
20 b. Have been certified by another state or province having a-similar seed potato
21 quality-assurance-programstandards that are determined by the seed
22 commissioner to meet or exceed the standards of this state; or
23 c. Have been field inspected? and approved by the seed commissioner.

NOTE:

'"This requires that the person's intent at the time of planting be established. A more
preferable alternative might be to prohibit the planting of all seed potatoes that have not
been certified and provide an exception for "personal use."
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“Field inspection and approval is a requirement of certification. Is something else intended?

2. The seed commissioner shall' permit a North Dakota grower? to plant uncertified
potatoes grown by the grower, if the grower is within twelve months of having the

grower's own certified parent seed potatoes.
NOTE:

'Is "shall" appropriate - versus "may"?

“Must a "North Dakota grower" be a resident of this state? Is a nonresident who plants
potatoes in this state a "North Dakota grower"?

3. The seed commissioner shall' permit a North Dakota potato grower to sell or
otherwise transfer certified seed potatoes to another North Dakota potato grower. The
recipient grower may plant the seed potatoes only for commercial production. The
seed potatoes may not be recertified or retained for use in the following production

cycle.
NOTE:
'Is "shall" appropriate - versus "may"?
Please explain this subsection.
4. If the seed commissioner has+easen-te-believedetermines that seed potatoes meeting

the requirements of this section are not available in sufficient quantities to fulfill
planting needs, the seed commissioner may permit the planting of seed potatoes with
a higher disease content, provided that bacterial ring rot is not present and that a
serious disease threat is not posed.

NOTE: Is this responsibility correctly placed within the seed commissioner's purview, as
opposed to the seed commission? At what point does a disease threat become "serious"?

SECTION 9. AMENDMENT. Section 4-10-06.2 of the North Dakota Century Code is
amended and reenacted as follows:

4-10-06.2. Records.

Every-personAny producer who plants petatees-en more than one acre [.405 hectare] of
seed potatoes shall maintain records indicating the acreage [hectarage], varieties, and source

of all seed potatoes planted. The producer shall retain the records must-befor a period of two

years from the completion of planting and make the records available ferirspeetionbyto the

seed commissioner fera-peried-eftwe-yyearsupon request.

NOTE: If we are going to require that records be maintained for a period of two years, we
need a starting date. The rewrite proposes "two years from the completion of planting." Is
there another date that would be preferable?
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The note following Section 4-10-06.1(1) proposes an alternative to the "one acre" reference.
If the proposal is accepted, the language of this section needs to be reconciled.

SECTION 10. AMENDMENT. Section 4-10-06.3 of the North Dakota Century Code is
amended and reenacted as follows:
4-10-06.3. Imported seed potatoes - Certification requirement.
All seed potatoes imperted’ inteentering this state for planting purposes? by any person
from any state, territory, or country must be accompanied by:
1. a AnofficialA grade certificate deseribing-the-grade-of thepotatoes—or;®
b-
2. Ahealth certificate te—certifyindicating that the let-ef seed potatoes waswere field
inspected by an official certifying agency and is-simitarte-themeet standards that are
determined by the seed commissioner to be similar to those established by this

chapter fer-seed-petatoes; and
23. Any other decument-ercertificatedocumentation required by the jurisdiction of origin

for

entering that jurisdiction.

NOTE:

'Because "importation" involves shipment from a foreign country, the wording was changed
to also accommodate potatoes entering from another state.

?|s it necessary to reference seed potatoes that enter this state for "planting purposes"?

3Current law calls for either a grade certificate or a health certificate. Seed Department
personnel indicated that the statute should require both. This change has been
incorporated in the rewrite, subject to approval by the committee.

“Because the requirement references "any" other document, it is not necessary to specify
that the phrase "includes" test results from APHIS-approved laboratories.

SECTION 11. AMENDMENT. Section 4-10-06.4 of the North Dakota Century Code is
amended and reenacted as follows:

4-10-06.4. Exported seed potatoes - Certification requirement.

All seed potatoes expertedfremleaving this state must be accompanied by an-official:

A grade certificate deseribingthe-grade-ofthe-petatees-ora; and'
2. If required by the receiving jurisdiction, a health certificate te-eertifyindicating that the

|_\

let-of seed potatoes waswere field inspected by the state seed department.?
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NOTE:

'Current law calls for either a grade certificate or a health certificate. Seed Department
personnel indicated that the statute should require both. This change has been
incorporated in the rewrite, subject to approval by the committee.

2Subsection 2 is not yet in an acceptable form. The purpose of a health certificate is not to
certify or indicate that the seed potatoes were field inspected, it is to certify that a field
inspection has been conducted and that the seed potatoes have been found to be disease-
free or within acceptable tolerance levels.

1 SECTION 12. AMENDMENT. Section 4-10-06.5 of the North Dakota Century Code is
2 amended and reenacted as follows:
3
4
5
6
7
NOTE: Section 4-10-06.2 encompasses this concept by placing the requirement for record
retention on every person who plants "potatoes" (regardless of origin) on more than one
acre. Therefore, it is recommended that this section be deleted.
8 SECTION 13. AMENDMENT. Section 4-10-07 of the North Dakota Century Code is
9 amended and reenacted as follows:
10 4-10-07. Official inspection points designated by seed commissioner.
11 1. The seed commissioner mayshall designate byregutation;' asthe official potato
12 shipment inspection points er-areas;-any-or-all-peints-or-stations-within-a-county-or
13 speeified-subdivisior—TFhewithin this state. In determining the official potato shipment
14 inspection points, the seed commissioner may+efuse-to-desigrate-any-peint-asan-
15 official- potato-shipmentinspeetion-peintifshall consider the volume of shipments for
16 inspection wilknet-warrantand the expense of maintaining the inspection thereatpoint.?
17 2. Upon request, the seed commissioner may provide inspection services at points other
18 than those designated in subsection 1. The seed commissioner shall charge a fee® for.
19 conducting any inspections requested under this subsection.
NOTE:

'It appears that the intent of this section is to require the seed commissioner to designate
the location of official potato shipment inspection points. Is this correct? s it necessary
that this be done by rule?

2Under current law, the first sentence gives the seed commissioner broad authority to
designate the inspection points. The second sentence authorizes, but does not require, the
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seed commissioner to refuse a designation based on volume and expense. Are these
intended to be the only reasons for a nondesignation? The section is rewritten to require
that the commissioner consider volume and expense in determining the location of all
inspection points.

*Would a fee under this provision be only for mileage? If so, would that be calculated from
the nearest designated inspection point or from the Seed Department?

1 SECTION 14. AMENDMENT. Section 4-10-09 of the North Dakota Century Code is

2 amended and reenacted as follows:

3

4

5

6

7
NOTE: Because the intent of this section appears to have been addressed in the preceding
section, Seed Department personnel recommended that the language be deleted.

8 SECTION 15. AMENDMENT. Section 4-10-10 of the North Dakota Century Code is

9 amended and reenacted as follows:
10 4-10-10. Potatoes shipped into state - Labeling required - Exception.

11 Wheneverlf potatoes are shipped into thethis state frem-any-point-eutside-of-the-statethe-
12 purchaser—vendor' and the person receiving suehthe potatoes shall have-the-sameensure that

13 the potatoes are labeled in

14 1. Inthe same manner as required for potatoes grown or originating in Nerth-Daketa;-
15

16 shipmentmay-bethis state; or

17 2. In accordance with the requirements of the state or country of origin, if permitted by
18 the seed commissioner.

NOTE: Even as rewritten, this section is a concern in that it appears to conflict with Section
4-10-05. Both sections require potatoes to be labeled. Section 4-10-05 makes an
exception for potatoes that are to be processed or repackaged and Section 4-10-10
provides that the potatoes may be labeled in accordance with the laws of this state or those
of the originating jurisdiction.

"It did not seem necessary to list the purchaser and the vendor, in addition to the person
receiving the potatoes. If it is necessary to place that responsibility on numerous people, a
different wording can be proposed.

19 SECTION 16. AMENDMENT. Section 4-10-12 of the North Dakota Century Code is

20 amended and reenacted as follows:
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4-10-12. Certificate of inspection evidence of contents.
An-officialA certificate of inspection'-when-signed issued by the seed commissioner erthe-

commissioners-autherized-agent; is prima facie evidence that, based on the random sample
inspected.? the potatoes er-etherproduce described in the certificate arewere of the grade,

quality, erand condition indicated on the certificate at the time of inspection was-made.

NOTE:

'The chapter has already referenced grade certificates and health certificates. This section
adds inspection certificates. Are there multiple certificates or varying ways of referring to
the same certificate?

2Seed Department personnel suggested that the section make reference to the fact that
their determination is based on a random sample and not an inspection of the entire lot.

SECTION 17. AMENDMENT. Section 4-10-12.1 of the North Dakota Century Code is
amended and reenacted as follows:
4-10-12.1. Liability - Potato crop quantity and quality.

Fhe-state A warranty of any kind, either expressed or implied, including a warranty of

merchantability, fithess for a particular purpose, absence of disease, varietal identity, or

selection identity," is not made by the seed commission, statethe seed department, the seed

commissioner and-the-commissioners-employees, certified seed potato producers, andor_
wholesale potato dealers? licensed under chapter 4.1-57 make-ne-expressed-orimplied-
warranty-ef-any-kind, as to the quantity or quality of the crop produced from the seed potatoes

or-through-otherproducethat were inspected and certified;-inehuding-merchantability. fitness-for-

e-or-absence-of-disease—The-onlyrepresentation. The sole warranty is that

the potatoes er-otherpreduce were inspected under the rules of the state seed department or
the United States department of agriculture. The seed commissioner and-the-commissioners-
employeesfunetionand-servefunctions and serves only in an official regulatory manner.

NOTE:

'The language changes parallel the liability language found in Section 4.1-53-59, with the
following exception: This section specifically references that there is no warranty with
respect to varietal identity or selection identity.

’Perhaps the reference to wholesale potato dealers would be more appropriately placed in
Chapter 4.1-57.

SECTION 18. AMENDMENT. Section 4-10-14 of the North Dakota Century Code is

amended and reenacted as follows:
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4-10-14. Misbranding-potatees-and-otherprodueeProhibitions.

NoA person, either while acting in that person's own behalf or whi
servantfor-any-other-persen;-shall may not sell, consign for sale, offer er-expese for sale, have
in possession or storage for sale, deliver within this state, or eenvey-orecauseto-be-
eenveyedtransport or ship out of this state', any potatoes er-etherpreduce-whichthat are
mislabeled withinthe-meaning-of-thischapterortheregulationsthereunder, or which are
labeled, represented, or advertised falsely in any respect;whether-they-are-in-closed-

. , . o in bl " ” it 2
NOTE:

"It is recommended that the listed activities be reviewed to determine whether there are
redundancies that could or should be eliminated.

’Because the prohibition covers all potatoes, it is not necessary to provide that the section
applies regardless of whether the potatoes are in closed containers, open containers, etc.

As an alternative, the rewrite could parallel Section 4.1-53-51 and provide that:
A person may not offer for sale, sell, transport, or ship any potatoes that:

1. Are not labeled in accordance with the requirements of this chapter; or

2. Are labeled with information the person knows is false or misleading.

Current law arguably makes this a strict liability offense. The language proposed in this
note provides that the person must "know" the information is false or misleading. This is
subject to committee approval.

SECTION 19. AMENDMENT. Section 4-10-15 of the North Dakota Century Code is
amended and reenacted as follows:

4-10-15. Seizure of potatoes and other produce - Liability.

1. The seed commissioner and-the-commissioners-agents may seize and-held any

potatoes er-etherproduce-which,-accordingte-thischapterif the seed commissioner

believes that the potatoes are labeled,-branded,marked,-ortagged-wronghraste-

gradequality-condition-or-in-any-otherrespeetmislabeled'.

The seed commissioner may hold any potatoes erproduce-so seized may-be-

heldunder this section until theythe potatoes are graded:

a. Graded or reconditioned to meet the requirements of the-grade-orthe-labeling-
with-which-they-are-marked;their label; or

b. untiHhey-arelabeled-ormarkedLabeled in accordance with the grade-er
essential-details-as-indicated-by-the-official-repert’ or certificate efissued by the
seed commissioner erthe-commissioners-agent. The seed commissioner and-

N
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the-commissieners-agents-areis not liable for any loss or damage, or any other
costs due to seizure when acting in accordance with the-previsions-of this

chapter and theregulations-duly-made-thereunderany applicable rules.

3. Aperson aggrieved by a seizure under this section may request a hearing pursuant to

chapter 28-32.2
NOTE:

'If the seizure may take place because potatoes are allegedly mislabeled, the statute does
not have to specify that this pertains to grade, quality, condition, or anything else.

This appears to be the first and only mention of an "official report." Is this a document
other than the certificate?

*The provision for a hearing following a seizure was taken from Section 4-10-19.
SECTION 20. AMENDMENT. Section 4-10-17 of the North Dakota Century Code is

amended and reenacted as follows:

NOTE: Because nothing precludes the seed commissioner from cooperating with public
and nonpublic entities, this section appears to be without purpose and its deletion is
recommended.

SECTION 21. AMENDMENT. Section 4-10-18 of the North Dakota Century Code is

amended and reenacted as follows:

4-10-18. Fees and collections - Continuing appropriation - Disposition.

1. AlThe commissioner shall forward all moneys arising-from-the-collection-of-fees-and-

ether-chargesreceived under the-previsions-of this chapter mustbe-depesited-by-the-
eommissionerwithto the state treasurer and-eredited-tefor deposit in a special fund

known as the seed department revelving fund,—and-shal-be-disbursed-withinthe-limits-

approvalof-the-seed-commission’. All moneys in the seed department fund are
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appropriated on a continuing basis to the seed department to carry out statutory

directives.

[

The seed commissioner shall approve all expenditures made pursuant to this chapter

and shall document the expenditures at the time and in the manner required by the

office of management and budget.?
NOTE:

'Section 4.1-53-62 contains similar language but does not contain the requirement that the
disbursal is to be upon the order of the seed commissioner, "with the approval of the seed
commission."

2Subsection 2 parallels language inserted in Section 4.1-53-62 (Seed department fund -
Continuing appropriation.).

SECTION 22. AMENDMENT. Section 4-10-19 of the North Dakota Century Code is
amended and reenacted as follows:
4-10-19. Enforcement - Hearing by seed commissioner - Application of chapter 28-32.

1. The seed commissioner shall enforce this chapter and the rules adopted underto

implement this chapter.

2. Exeeptasprovidedinsection4-10-14-wheneverlf the seed commissioner is-efthe-
epinionbelieves that a violation ef-this-chapter-or-eftherules-adopted-under-this-

chapter-exists;may have occurred the seed commissioner shall' hold a hearing as-

the testimony and evidence presented at the hearing the seed commissioner

determines that a violation has occurred or if the person involved fails to appear, the-

regulations-derived-therefrom; the seed commissioner may impose the civil penalty
providedauthorized in seetion4-10-22this chapter, or iFthe-commissioner-decides-that

ehapterconsult with the attorney general regarding the institution of further legal

proceedings.*
NOTE:

'"The committee is asked to review the appropriateness of the word "shall" and determine
whether a mandated hearing is the intent.
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Section 28-32-22 authorizes an administrative agency to informally dispose of any
adjudicative proceeding.

’Because all administrative hearings must be held in accordance with Chapter 28-32, it is
not necessary to reiterate that fact.

*The sentence providing that a person who is aggrieved by a seizure may request a hearing
has been moved to Section 4-10-15, which pertains to the seizure of potatoes.

‘See comments pertaining to the following section.
SECTION 23. AMENDMENT. Section 4-10-20 of the North Dakota Century Code is

amended and reenacted as follows:

NOTE: Whether or not it is appropriate to commence legal proceedings and prosecute a
person for an alleged violation of this chapter is a matter of prosecutorial discretion. It
should not be a statutory mandate. During the 2011 legislative session, the Attorney
General sought removal of language in Chapter 4.1-57 which would have "required" that he
or a state's attorney prosecute violations of that chapter. Therefore, it is recommended that
this section be deleted.

SECTION 24. AMENDMENT. Section 4-10-21 of the North Dakota Century Code is

amended and reenacted as follows:

NOTE: This section first appeared in 1931. Mandated cooperation with a governmental
authority, given judicial interpretations of Miranda, are at the very least troubling. (The fifth

amendment of the United States Constitution provides that no person "shall be compelled in
any criminal case to be a witness against himself . . . . " Therefore, it is recommended that
this section be deleted.

SECTION 25. AMENDMENT. Section 4-10-22 of the North Dakota Century Code is

amended and reenacted as follows:
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4-10-22. Penalties for violation of chapter.

1. Any person whe-vielates-any-of-the-provisions-efwillfully’ violating this chapter? is guilty

of a class A misdemeanor.

2. Any person whe-vielates-any-of the-proevisiens-effound guilty of violating this chapter®
is subject to a civil penalty rette-exeeedin an amount not exceeding five thousand

dollars for each violation. SaehThe civil penalty may be adjudicated-by-the-
eourtsimposed by a court in a civil proceeding or by the state-seed-departmentthrough-
an-administrative-hearingpursuantto-chapter28-32seed commissioner.

NOTE:

'The rewrite suggests that there be some level of intent on the part of the violator. This is
subject to committee approval.

>The current law provides for imposition of a criminal penalty only if there is a violation of
the statutes, and not if there is a violation of the rules. Is this the intent?

3Current law provides for imposition of a civil penalty only if there is a violation of the
statutes, and not if there is a violation of the rules. Is this the intent?

* Section 54-12-01, which sets forth the duties of the attorney general, specifies that the
attorney general shall "[i]nstitute and prosecute all actions and proceedings in favor or for
the use of the state which may be necessary in the execution of the duties of any state
officer." Therefore, this sentence is unnecessary and should be deleted.
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