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13.0417.04000

Sixty-third
Legislative Assembly
of North Dakota

SENATE BILL NO. 2336

Introduced by
Senators Cook, Wardner, O'Connell

Representatives Belter, Carlson, Drovdal

A BILL for an Act to create and enact a new section to chapter 57-38 and subsection 10 of
section 57-51.1-03 of the North Dakota Century Code, relating to income tax withholding on oil
and gas royalty payments to nonresidents and an oil extraction tax exemption for wells
completed outside the Bakken and Three Forks formations; to amend and reenact sections
57-51.1-01, 57-51.1-02, 57-51.1-03, and 57-51.1-03.1 of the North Dakota Century Code,
relating to oil extraction tax rates and exemptions; to provide an effective date; and to provide

an expiration date.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new section to chapter 57-38 of the North Dakota Century Code is created
and enacted as follows:

Withholding requirement for oil and gas royalty payments to nonresidents.

1. For purposes of this section:

a. "Publicly traded partnership" means a publicly traded partnership as defined in
section 7704 of the Internal Revenue Code [26 U.S.C. 7704] which is not treated

as a corporation.

e

"Remitter" means any person who distributes royalty payments to royalty owners.

"Royalty owner" means a person or entity entitled to receive periodic royalty

o

payments for a nonworking interest in the production of oil or gas.

Except as provided in subsection 3, each remitter shall deduct and withhold from the

N

net amount of the royalty payment made to each nonresident individual or business

entity that does not have its commercial domicile in this state at the highest marginal

rate provided in sections 57-38-30 and 57-38-30.3. Sections 57-38-59 and 57-38-60

apply to the filing of the returns and payment of the tax under this subsection.
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3.

>

S

This section does not apply to royalty payments made to a royalty owner if the royalty

owner is:

a.

=

= [ e P

o

s

[

s

The United States or an agency of the federal government, this state or a political

subdivision of this state. or another state or a political subdivision of another

state:

A federally recognized Indian tribe with respect to on-reservation oil and gas

production pursuant to a lease entered under the Indian Mineral Leasing Act of
1938 [25 U.S.C. 396a through 3964]:

The United States as trustee for individual Indians;:

A publicly traded partnership;

An organization that is exempt from the tax under this chapter; or

The same person or entity as the remitter.

This section does not apply to a remitter that produced less than three hundred

fifty thousand barrels of oil or less than five hundred million cubic feet of gas in

the preceding calendar year as certified to the tax commissioner in the manner

and on forms prescribed by the tax commissioner.

Each remitter that is exempt from withholding under this subsection shall make

an annual return to report royalty payments that exceed the dollar amounts in

subsection 6 and must be reported in the same manner as provided in section

57-38-60.

Each vear, a publicly traded partnership that is exempt from withholding under

subsection 3 shall transmit to the tax commissioner, in an electronic format

approved by the tax commissioner, each partner's United States department of

the treasury schedule K-1, form 1065, or form 1065-B. as applicable, filed

electronically for the year with the United States internal revenue service.

A royalty owner that is a publicly traded partnership. or organization exempt from

taxation under section 57-38-09, shall report to the remitter and tax commissioner

under oath, on a form prescribed by the tax commissioner., all information

necessary to establish that the remitter is not required under subsection 2 to

withhold royalty payments made to the partnership or organization.
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6.

If the royalty payment made to a royalty owner under this section is less than six

hundred dollars for the current withholding period, or is less than one thousand dollars

if the payment is annualized, the tax commissioner may grant a remitter's request to

forgo withholding the tax from the royalty payment made to that royalty owner for the

current withholding period or, if applicable, the royalty payments for the annual period.

SECTION 2. AMENDMENT. Subsection 10 of section 57-51.1-01 of the North Dakota

Century Code is amended and reenacted as follows:

10.

"Stripper well property" means a "property” whose average daily production of oil
during any preceding consecutive twelve-month period, excluding condensate
recovered in nonassociated production, per well did not exceed ten barrels per day for
wells of a depth of six thousand feet [1828.80 meters] or less, fifteen barrels per day
for wells of a depth of more than six thousand feet [1828.80 meters] but not more than
ten thousand feet [3048 meters], and thirty barrels per day for wells of a depth of more
than ten thousand feet [3048 meters] during-any-preceding-conseecutive-twelve-menth-

periedoutside the Bakken and Three Forks formations, and forty-five barrels per day

for wells of a depth of more than ten thousand feet [3048 meters] in the Bakken or

Three Forks formation. Wells which did not actually yield or produce oil during the

qualifying twelve-month period, including disposal wells, dry wells, spent wells, and
shut-in wells, are not production wells for the purpose of determining whether the

stripper well property exemption applies.

SECTION 3. AMENDMENT. Section 57-51.1-01 of the North Dakota Century Code is

amended and reenacted as follows:

57-51.1-01. Definitions for oil extraction tax.

For the purposes of the

meaning-aseribed-to-them-inthisseetionthis chapter:
1. i i

"Ave e-dailvn on"-o wall maan

Page No. 3 13.0417.04000



0 N O 0o B~ WODN -

W W N DN N DN DN DN DN N NN 2 2 A oA a a A a4 2
- O ©W 00 N O o0 A WO N =~ O © 0N O O O N =~ O ©

Sixty-third
Legislative Assembly

2

P
(]

"Oil" means petroleum, crude oil, mineral oil, casinghead gasoline, and all liquid
hydrocarbons that are recovered from gas on the lease incidental to the production of
the gas.

"Property" means the right which arises from a lease or fee interest, as a whole or any
designated portion thereof, to produce oil. A producer shall treat as a separate
property each separate and distinct producing reservoir subject to the same right to
produce crude oil; provided, that such reservoir is recognized by the industrial
commission as a producing formation that is separate and distinct from, and not in
communication with, any other producing formation.

"Qualifying secondary recovery project” means a project employing water flooding. Fe-

recovered-undernormal-recovery-operations: To be eligible for the tax exemption

provided under section 57-51.1-03 and-subsequentthereto-theratereductionprovided-
under-seetion-574-54-4-02, a secondary recovery project must be certified as qualifying

by the industrial commission and the project operator must have obtained incremental

production as defined in subseetion-5-of-section-57/-54-4-03rules of the industrial

commission.
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84.

P
(S

"Qualifying tertiary recovery project” means a project for enhancing recovery of oil
which meets the requirements of section 4993(c), Internal Revenue Code of 1954, as
amended through December 31, 1986, and includes the following methods for
recovery:

a. Miscible fluid displacement.

b.  Steam drive injection.

c. Microemulsion.

d. In situ combustion.

e. Polymer augmented water flooding.

f.  Cyclic steam injection.

g. Alkaline flooding.

h. Carbonated water flooding.

i. Immiscible carbon dioxide displacement.

j. New tertiary recovery methods certified by the industrial commission.

It does not include water flooding, unless the water flooding is used as an element of

one of the qualifying tertiary recovery techniques described in this subsection, or

immiscible natural gas injection. Fo-be-eligibleforthetaxreductionprevided-under-

have-beenrecovered-undernormalrecovery-operations: To be eligible for the tax
exemption provided under section 57-51.1-03 and-subsequentthereto-therate-
reduction-previded-under-section-57-54-14-02, a tertiary recovery project must be

certified as qualifying by the industrial commission, the project operator must continue

to operate the unit as a qualifying tertiary recovery project, and the project operator
must have obtained incremental production as defined in subseetion-5-of-section-

57-54-4-B3rules of the industrial commission.

"Royalty owner" means an owner of what is commonly known as the royalty interest
and shall not include the owner of any overriding royalty or other payment carved out

of the working interest.
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46:6.

"Stripper well property" means a "property” whose average daily production of oil

during any preceding consecutive twelve-month period, excluding condensate

recovered in nonassociated production, per well did not exceed ten barrels per day for
wells of a depth of six thousand feet [1828.80 meters] or less, fifteen barrels per day

for wells of a depth of more than six thousand feet [1828.80 meters] but not more than
ten thousand feet [3048 meters], and thirty barrels per day for wells of a depth of more
than ten thousand feet [3048 meters] during-any-preceding-conseecutive-twelve-menth-

periedoutside the Bakken and Three Forks formations, and forty-five barrels per day

for wells of a depth of more than ten thousand feet [3048 meters] in the Bakken or

Three Forks formation. Wells which did not actually yield or produce oil during the

qualifying twelve-month period, including disposal wells, dry wells, spent wells, and

shut-in wells, are not production wells for the purpose of determining whether the

stripper well property exemption applies.

SECTION 4. AMENDMENT. Section 57-51.1-02 of the North Dakota Century Code is

amended and reenacted as follows:

57-51.1-02. Impesition-ef-eHlQil extraction tax rate.

There is hereby imposed an excise tax, to be known as the "oil extraction tax", upon the

activity in this state of extracting oil from the earth-and-every. Every owner, including any royalty
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owner, of any part of the oil extracted is deemed for the purposes of this chapter to be engaged
in the activity of extracting that oil.

The rate of tax is six and one-half percent of the gross value at the well of the oil extracted,
except that the rate of tax is four and one-half percent of the gross value at the well of the oil

extracted inthe-felewing-situations:

4 or-oi-preduced-from-we

from a well drilled and completed after December 31, 2016.

SECTION 5. AMENDMENT. Subsection 2 of section 57-51.1-03 of the North Dakota
Century Code, as effective after June 30, 2013, is amended and reenacted as follows:
2. The activity of extracting from the earth any oil from a stripper well property. A well that

is drilled and completed in the Bakken or Three Forks formation after June 30, 2013,

on a stripper well property is not exempt for purposes of this exemption until
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production from that well individually meets the requirements of the definition for

stripper well status under section 57-51.1-01.

SECTION 6. Subsection 10 to section 57-51.1-03 of the North Dakota Century Code is

created and enacted as follows:

10. The first seventy-five thousand barrels of oil produced during the first eighteen months

after completion, from a well drilled and completed outside the Bakken and Three

Forks formations, is subject to a reduced tax rate of two percent of the gross value at

the well of the oil extracted under this chapter. A well eligible for a reduced tax rate

0 N O 0o B~ WODN -

©

under this subsection is eligible for the exemption under subsection 3, if the exemption

under subsection 3 is effective during all or part of the first twenty-four months after

—_
o

—
—

completion.
12 SECTION 7. AMENDMENT. Section 57-51.1-03 of the North Dakota Century Code, as

13 effective after June 30, 2013, is amended and reenacted as follows:
14 (Effective after June-30,-2043December 31, 2016) Exemptions from oil extraction tax.

15 The following activities are specifically exempted from the oil extraction tax:

16 1. The activity of extracting from the earth any oil that is exempt from the gross

17 production tax imposed by chapter 57-51.

18 2. The activity of extracting from the earth any oil from a stripper well property. A well that
19 is drilled and completed in the Bakken or Three Forks formation and which was spud
20 after June 30, 2013, on a stripper well property is not exempt for purposes of this

21 exemption until production from that well individually meets the requirements of the
22 definition for stripper well status under section 57-51.1-01.

23 3.

24

25

26

27

28

29

30
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The incremental production from a secondary recovery project which has been

certified as a qualified project by the industrial commission after July 1, 1991, is
exempt from any taxes imposed under this chapter for a period of five years from
the date the incremental production begins.

The incremental production from a tertiary recovery project that does not use
carbon dioxide and which has been certified as a qualified project by the
industrial commission is exempt from any taxes imposed under this chapter for a
period of ten years from the date the incremental production begins. Incremental
production from a tertiary recovery project that uses carbon dioxide and which
has been certified as a qualified project by the industrial commission is exempt
from any taxes imposed under this chapter from the date the incremental

production begins.
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& The industrial commission shall adopt rules relating to this-exemptionthatthe
exemptions under this subsection which must include procedures for determining

incremental production as-defined-in-subdivision-¢.
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4

5

6

7

8

9
10
11 8-4.The initial production of oil from a well is exempt from any taxes imposed under this
12 chapter for a period of sixty months if:
13 a. The well is located within the boundaries of an Indian reservation;
14 b. The well is drilled and completed on lands held in trust by the United States for
15 an Indian tribe or individual Indian; or
16 c. The well is drilled and completed on lands held by an Indian tribe if the interest is
17 in existence on August 1, 1997.
18 9:5. The first seventy-five thousand barrels of oil produced during the first eighteen months
19 after completion, from a herizentat well drilled and completed inthe Bakken-formation-
20 after-June-30, 2007 -and-beforeJuly-1-2008; outside of the Bakken or Three Forks
21 formation is subject to a reduced tax rate of two percent of the gross value at the well
22 of the oil extracted under this chapter. A-well-eligible-for-areduced-taxrate-under-this-
23 Lbsection is-cligible-for the-exemption for-horizontal wells-undersubsection 3. the
24
25
26 SECTION 8. AMENDMENT. Subsection 1 of section 57-51.1-03.1 of the North Dakota

27 Century Code is amended and reenacted as follows:

28 1. Toreceive, from the first day of eligibility, a tax exemption on production from a
29 stripper well or stripper well property under subsection 2 of section 57-51.1-03, the
30 industrial commission's certification must be submitted to the tax commissioner within
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eighteen months after the end of the stripper well's or stripper well property's

qualification period.

SECTION 9. AMENDMENT. Section 57-51.1-03.1 of the North Dakota Century Code is
amended and reenacted as follows:

57-51.1-03.1. Stripper well;-nrew-wel;-werk-ever; and secondary or tertiary project
certification for tax exemption erratereducetion - Filing requirement.

To receive the benefits of a tax exemption ertax+atereduetion, a certification of qualifying
well status prepared by the industrial commission must be submitted to the tax commissioner as
follows:

1. Toreceive, from the first day of eligibility, a tax exemption on production from a

stripper well or stripper well property under subsection 2 of section 57-51.1-03, the
industrial commission's certification must be submitted to the tax commissioner within

eighteen months after the end of the stripper well's or stripper well property's

qualification period.

4. To receive, from the first day of eligibility, a tax exemption under subsection 53 of
section 57-51.1-03 and-a-taxratereductionunderseetion-57-54-4-62 on production
from a secondary or tertiary project, the industrial commission's certification must be
submitted to the tax commissioner within the-fellewing-timeperieds:

a Foratax-exemption,—within eighteen months after the month in which the first

incremental oil was produced.
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If the industrial commission's certification is not submitted to the tax commissioner within the
eighteen-month period provided in this section, then the exemption erratereduction does not
apply for the production periods in which the certification is not on file with the tax
commissioner. When the industrial commission's certification is submitted to the tax
commissioner after the eighteen-month period, the tax exemption er+atereduction applies to
prospective production periods only and the exemption errate+eduetion is effective the first day
of the month in which the certification is received by the tax commissioner.

SECTION 10. EFFECTIVE DATE - EXPIRATION DATE. Section 1 of this Act is effective for
taxable years beginning after December 31, 2013. Sections 2, 5, 6, and 8 of this Act are
effective for taxable events occurring after June 30, 2013, and before January 1, 2017, and are
thereafter ineffective. Sections 3, 4, 7, and 9 of this Act are effective for taxable events occurring

after December 31, 2016.
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