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23.0445.02001 FIRST ENGROSSMENT
Sixty-eighth
Legislative Assembly ENGROSSED HOUSE BILL NO. 1239
of North Dakota
Introduced by
Representatives Schreiber-Beck, Beltz, D. Johnson, Pyle, Thomas

Senators Klein, Sorvaag

A BILL for an Act to create and enact a new section to chapter 61-32 of the North Dakota
Century Code, relating to smaller subsurface water management systems; to provide a penalty;

and to declare an emergency.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new section to chapter 61-32 of the North Dakota Century Code is created

and enacted as follows:

Smaller subsurface water management systems - Notification and conditions -

Penalty.

1. AExcept as provided under subsection 7, a person may not install a subsurface water

management system comprising less than eighty acres [32.37 hectares] of land area

until the person has notified the board of the water resource district within which is

found a majority of the land area of the system of the following information:

The system's total acreage and legal description of the land being drained:

[

b. The outlet locations and types: and

The flow direction from each outlet location.

[©

N

A person required to notify the board under subsection 1 shall install the subsurface

water management system such that:

a. Pump and control structures at pump outlets are installed no closer than
twenty-five feet [7.62 meters] from the top of the back slope of an assessment
drain;

b.  Proper erosion controls are installed and maintained at all outlets; and

c. Pumps and control structures at project outlets are closed or turned off during

critical flood periods.
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If a subsurface water management system for which notification is required under

subsection 1 will discharae into the watershed area of an assessment drain. the water

resource board that receives the notice may require the relevant property to be

included in the assessment district for the assessment drain in accordance with the

benefits the property receives, provided the property is not assessed already for the

assessment drain. The water resource district also may include the property in the

assessment district and determine the benefits and assessment amounts under

chapters 61-21 and 61-16.1. without conducting the reassessment of benefit

proceedings under sections 61-21-44 and 61-16.1-26, provided the property is not

assessed already for the assessment drain.

The board of the water resource district within which the subsurface water

management system is located may order the system's owner or operator to bring the

system into compliance with subsection 2 if the board finds the system violates that

subsection.

A person that violates this section is guilty of an infraction.

This section applies only to subsurface water management systems that drain, in

whole or in part. platted or unplatted lands used for raising agricultural crops or

grazing farm animals.

This section does not apply to a subsurface water management system comprising

less than fifteen acres [6.07 hectares] of land area. or a subsurface water

manaaement system that discharges into a body of water completely encompassed by

land owned by the person that owns the land drained by the system.

The information that must be provided to a board of a water resource district under this

section is an exempt record under section 44-04-18.

SECTION 2. EMERGENCY. This Act is declared to be an emergency measure.
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Sixty-seventh Legislative Assembly of North Dakota
In Regular Session Commencing Tuesday, January 5, 2021

HOUSE BILL NO. 1437
(Representatives Schreiber-Beck, D. Anderson, Beltz, D. Johnson, J. Nelson, O'Brien, Schmidt)
(Senators Klein, Kreun)

AN ACT to create and enact section 61-32-03.2 of the North Dakota Century Code, relating to small
subsurface water management systems; to amend and reenact subsection 3 of section
61-02-01.4 and section 61-32-03.1 of the North Dakota Century Code, relating to large
subsurface water management system permits and the state water commission cost-share
policy; to provide a penalty; to provide an expiration date; and to declare an emergency.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Subsection 3 of section 61-02-01.4 of the North Dakota Century Code
is amended and reenacted as follows:

3. Must consider all project costs potentially eligible for reimbursement, except the commission
shall exclude operations expense, regular maintenance, and removal of vegetative materials
and sediment, for assessment drains, and may exclude operations expense and regular
maintenance for other projects. Snagging and clearing of watercourses are—het—regtlar
maintenraneeand deepening or widening of existing drains are eligible for reimbursement. The
commission shall require a water project sponsor to maintain a capital improvement fund from
the rates charged customers for future extraordinary maintenance projects as condition of
funding an extraordinary maintenance project.

SECTION 2. AMENDMENT. Section 61-32-03.1 of the North Dakota Century Code is amended and
reenacted as follows:

61-32-03.1. Permit to drain subsurface waters required - Permit form - Penalty.

1.e= Installation of a subsurface water management system comprising eighty acres
[32.37 hectares] of land area or more requires a permit. i

A person that violates this section is quilty of an infraction.

b-  Subsurface water management systems that use surface intakes or lift stations must be
permitted exclusively _under this section i i i ie

2. For purposes of this section, a "natural watercourse" includes, in addition to watercourses
defined in section 61-01-06, any waterway depicted as a perennial or intermittent stream or

river on a United States geological survey topography map.

3. a. The state engineer shall develop an application form for a permit required under this
section. A person seeking to construct a subsurface water management system that
requires—a—permit-under—this—seetion—mustshall submit a completed application to the
water resource district board within which is found a majority of the land area for
consideration and approval. The water—reseurce district beard may charge permit
applicants a fee up to enefive hundred fifty dollars. Waterresource-districts-shall-forward
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i j i The fee must be

paid before the

water resource district may approve the application.
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A completed permit application includes:

(1) A completed application form signed by an applicant and filed with the district;

(2) Evidence of ownership for each parcel to be tiled according to the tax rolls of the
county in which the parcel is located:

(3) A project design, including:

(a) A detailed drawing depicting the subsurface water management system's
location overlain on an aerial photograph of the parcel:

(b) The system's location by legal description identifying either the relevant
quarter, section, township, and range or the relevant block and lot number;

(c) The physical footprint of the system's layout:

(d) The tile-main sizes and iocations:

(e) The laterals to the tile-main sizes and locations:

(f) Surface inlet sizes and locations: and

(@) Outlet sizes. locations, and types;

(4) A downstream flow map or depiction of the flow direction from each outlet location
for one mile [1.61 kilometers] downstream which includes the location of the
downstream parcels by legal description identifying either the relevant guarter,
section. township, and range or the relevant block and lot number; and

(5) Evidence of ownership for each parcel within one mile [1.61 kilometers] downstream
of each project outlet according to the tax rolls for the county in which the parcel is
located, unless the distance to the nearest assessment drain, natural watercourse,
slough, or lake is less than one mile [1.61 kilometers] downstream of a proposed
outlet, in which case the applicant shall provide evidence of ownership for each
parcel between the outlet and the nearest assessment drain, natural watercourse,
slough, or lake.
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Unless the district notifies an applicant the application is incomplete and provides a list of
information required to complete the application within three business days after the day
the district receives the application. the application is deemed complete.

Detailed drawings submitted pursuant to subparagraph a of paragraph 3 of subdivision b
as part of an application for a permit under this section after the effective date of this Act
are exempt records under section 44-04-18 and may be provided to individuals only as
necessary to make a decision whether to approve the permit.

A district may attach conditions to an approved permit for a subsurface water management

system if the conditions address:

a.

o =
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Outlet locations including requirements for pump and control structures to be installed no
closer than twenty-five feet [7.62 meters] from the top of the back slope of an

assessment drain;

Installation and maintenance of proper erosion control at all outlets:

Re-establishment of disturbed areas to previous conditions:

The minimum distance from rural water supply lines. However, a district may not attach a
condition requiring a system to extend beyond an existing easement for a rural waterline,
or, if the rural waterline was installed under a blanket easement, requiring a system to
extend beyond twenty feet [6.1 meters] from either side of a rural waterline;

Installation and operation of control structures at project outlets including requirements
for control structures to be closed or pump outlets to be turned off during critical flood

periods;

Requirements for a permittee to obtain an amendment to a permit for alterations to outlet
locations, new outlets, or improvements resulting in drainage of additional acres:

If the subsurface water management system will discharge into the watershed area of an
assessment drain, inclusion of the relevant property into the assessment district for the
assessment drain in accordance with the benefits the property receives. provided the

property is not assessed already for the assessment drain. The water resource district
may include the new property into the assessment district. and determine the benefits
and assessment amounts under chapters 61-21 and 61-16.1, without conducting the

reassessment of benefit proceedings under sections 61-21-44 and 61-16.1-26, provided
the property is not assessed already for the assessment drain.

Requirements for a permittee to remove silt and vegetation, or repair erosion and scour
damages directly caused by the subsurface water management system. up to one mile
[1.61 kilometers] downstream from a proposed outlet, unless the distance to the nearest
assessment drain., natural watercourse, slough, or lake is less than one mile

[1.61 kilometers] downstream of the proposed outlet, in which case the district may

require silt and vegetation removal or erosion and scour damage repair between the

outlet and the nearest assessment drain, natural watercourse, slough, or lake. For

purposes of this subdivision and subdivision i:

(1) Downstream damage repair does not include deepening or widening a road ditch or
existing drain;

(2) The timing and method of silt and vegetation removal or damage repair in a county
or township road ditch must be preapproved by the appropriate road authority; and

(3) The applicant shall follow any construction site protection requirements of the road
authority.




|

o>

I~

[o0

10.

H. B. NO. 1437 - PAGE 5

If a downstream landowner or road authority presents substantial evidence a subsurface
water management system directly has caused accumulation of silt. vegetation erosion,
or_scouring. the requirement or authorization of the applicant to remove the silt and
vegetation or repair the erosion and scour damages directly caused by the system.
However, the applicant may not spread silt, vegetation. or debris along adjoining land
without the permission of all parties having a legal interest in the land.

A district shall approve a permit, including any permissible conditions, within thirty days after
the district receives the completed application. If the district fails to approve the permit
application within that period, the permit is deemed approved with no conditions.

Upon approval of a permit, the district shall forward notice of the approved permit and the
downstream flow map to the state engineer and to each landowner who owns property within
one mile [1.61 kilometers] downstream of each project outlet according to the tax rolls of the
county in which the property is located. unless the distance to the nearest assessment drain,
natural watercourse, slough, or lake is less than one mile [1.61 kilometers] downstream of the
proposed outlet, in which case the district shall provide notice to landowners with property
between the outlet and the nearest assessment drain. natural watercourse, slough, or lake.
The district shall send copies of the notice by first-class mail. attested by an affidavit of
mailing. The district does not need to provide copies of the permit application under this
subsection.

An amendment of a previously approved subsurface water management system permit must
be made according to the provisions for approving a permit under this sectjon.

A water resource district board may not be held liable to any person for issuing a permit under
this section.

Approval of a permit under this section does not prohibit a downstream party unreasonably

damaged by the discharge of water from a subsurface water management system from
seeking damages in a civil action.

This section applies only to subsurface water management systems that drain. in whole or in
part, platted or unplatted lands used for raising agricultural Crops or grazing farm animals.

SECTION 3. Section 61-32-03.2 of the North Dakota Century Code is created and enacted as

follows:

61-32-03.2. Smaller subsurface water management systems - Notification and conditions -

Penalty.

1,

A person may not install a subsurface water management system comprising less than eighty
acres [32.37 hectares] of land area until the person has notified the board of the water
resource district within which is found a majority of the land area of the system of the following
information:

a. The system's total acreage and leqal description of the land being drained:
b. The outlet locations and types: and
c. The flow direction from each outlet location.
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A person required to notify the board under subsection 1 shall install the subsurface water
management system such that:

a. Pump and control structures at pump outlets are installed no closer than twenty-five feet
[7.62 meters] from the top of the back slope of an assessment drain;

b. Proper erosion controls are installed and maintained at all outlets: and

c. Pumps and control structures at project outlets are closed or turned off during critical
flood periods.

[

If a subsurface water management system for which notification is required under

subsection 1 will discharge into the watershed area of an assessment drain, the water

resource board that receives the notice may require the relevant property to be included in the
assessment district for the assessment drain in accordance with the benefits the property
receives. provided the property is not assessed already for the assessment drain. The water
resource district also may include the property in the assessment district and determine the
benefits and assessment amounts under chapters 61-21 and 61-16.1. without conducting the
reassessment of benefit proceedings under sections 61-21-44 and 61-16.1-26. provided the
property is not assessed already for the assessment drain.

e

The board of the water resource district within which the subsurface water management

system is located may order the system's owner or operator to bring the system into

compliance with subsection 2 if the board finds the system violates that subsection.

e

A person that violates this section is guilty of an infraction.

g

This section applies only to subsurface water management systems that drain, in whole or in
part. platted or unplatted lands used for raising agricultural crops or grazing farm animals.

I~

This section does not apply to a subsurface water management system that discharges into a
body of water completely encompassed by land owned by the person that owns the land
drained by the system.

8. The information that must be provided to a board of a water resource district under this section
is an exempt record under section 44-04-18.

SECTION 4. EXPIRATION DATE. Section 3 of this Act is effective through December 31, 2022, and
after that date is ineffective.

SECTION 5. EMERGENCY. This Act is declared to be an emergency measure.
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Speaker of the House President of the Senate

Chief Clerk of the House Secretary of the Senate

This certifies that the within bill originated in the House of Representatives of the Sixty-seventh
Legislative Assembly of North Dakota and is known on the records of that body as House Bill No. 1437
and that two-thirds of the members-elect of the House of Representatives voted in favor of said law.

Vote: Yeas 91 Nays 0 Absent 3

Speaker of the House Chief Clerk of the House

This certifies that two-thirds of the members-elect of the Senate voted in favor of said law.

Vote: Yeas 47 Nays 0 Absent 0
President of the Senate Secretary of the Senate
Received by the Governor at M. on , 2021,
Approved at M. on ; 2021,
Governor
Filed in this office this day of , 2021,

at o’clock M,

Secretary of State






CHAPTER 57-02
GENERAL PROPERTY ASSESSMENT

57-02-01. Definitions.
As used in this title, unless the context or subject matter otherwise requires:

1.

> w

10.

"Agricultural property" means platted or unplatted lands used for raising agricultural
crops or grazing farm animals, except lands platted and assessed as agricultural
property prior to March 30, 1981, shall continue to be assessed as agricultural
property until put to a use other than raising agricultural crops or grazing farm animals.
Agricultural property includes land on which a greenhouse or other building is located
if the land is used for a nursery or other purpose associated with the operation of the
greenhouse. The time limitations contained in this section may not be construed to
prevent property that was assessed as other than agricultural property from being
assessed as agricultural property if the property otherwise qualifies under this
subsection.

a. Property platted on or after March 30, 1981, is not agricultural property when any
four of the following conditions exist:

(1) The land is platted by the owner.

(2) Public improvements, including sewer, water, or streets, are in place.

(3) Topsoil is removed or topography is disturbed to the extent that the property
cannot be used to raise crops or graze farm animals.

(4) Property is zoned other than agricultural.

(5) Property has assumed an urban atmosphere because of adjacent
residential or commercial development on three or more sides.

(6) The parcel is less than ten acres [4.05 hectares] and not contiguous to
agricultural property.

(7) The property sells for more than four times the county average true and full
agricultural value. '

b. Land that was assessed as agricultural property at the time the land was put to
use for extraction of oil, natural gas, or subsurface minerals as defined in section
38-12-01 must continue to be assessed as agricultural property if the remainder
of the surface owner's parcel of property on which the subsurface mineral activity
is occurring continues to qualify for assessment as agricultural property under this
subsection.

"Air carrier transportation property" means the operative property of each airline whose

property is assessed for taxation purposes pursuant to chapters 57-06 and 57-32.

"Assessed valuation" means fifty percent of the true and full value of property.

"Centrally assessed property” means all property which is assessed by the state board

of equalization under chapters 57-05, 57-06, and 57-32.

"Commercial property" means all property, or portions of property, not included in the

classes of property defined in subsections 1, 4, 11, and 12.

"Credits" means and includes every claim and demand for money or other valuable

thing, and every annuity or sum of money receivable at stated periods, due or to

become due, and all claims and demands secured by deeds or mortgages, due or to
become due.

"Governing body" means a board of county commissioners, city council, board of city

commissioners, school board, or board of education, or the similarly constituted and

acting board of any other municipality.

"Money" or "moneys" means gold and silver coin, treasury notes, bank notes, and

every deposit which any person owning the same or holding in trust and residing in

this state is entitled to withdraw as money or on demand.

"Municipality" or "taxing district" means a county, city, township, school district, water

conservation and flood control district, Garrison Diversion Conservancy District, county

park district, joint county park district, irrigation district, park district, rural fire protection
district, or any other subdivision of the state empowered to levy taxes.

"Person” includes a firm, corporation, or limited liability company.
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Instructions For
North Dakota Subsurface Water Management System Notification
For Projects Less Than 80 Acres

Under the 2021 North Dakota state law for subsurface water management
projects (aka “Drain Tile”), notification is required for projects that drain, in
whole or in part, platted or unplatted lands used for raising agricultural crops
or grazing farm animals and involves less than 80 acres of land. Farmsteads,
bin sites, etc do not require notification. Notification is not required if a
person’s tile system discharges into a body of water completely encompassed
by land owned by the person that owns the land drained by the system. (Water
that does not leave the person’s land.)

If your project involves 80 acres or more, please go to the “State Drain Tile
Application 80 Acres or Greater” on our website.

For projects requiring notification, please complete the attached 2 page form
in its entirety and forward it to the Water Resource District. The District asks
that you voluntarily provide a water flow map showing the location of the
outlet and the water flow for one mile downstream of the outlet.

Notifications do not require a signature and may be submitted by someone
other than the landowner.

Options for submission of notification for include:
«Deliver, mail or email completed notification form to the District
«Call or email the District with the information necessary for Office
Staff to complete the notification form

There is no fee for submission of the notification.

Please do not hesitate to contact our office if you have any questions regarding
this notification process.

Richland County Water Resource District
418 2nd Avenue North
Wahpeton, ND 58075
Phone: 701-642-7773

Website: co.richland.nd.us
Email: thladow@co.richland.nd.us



NOTIFICATION TO INSTALL SUBSURFACE WATER MANAGEMENT SYSTEM
OFFICE OF THE STATE ENGINEER

REGULATORY DIVISION
SFN 61990 (5/2021)

ONLY FOR SYSTEMS LESS THAN 80 ACRES

This Form Serves As A Notification Required Under North Dakota Century Code § 61-32-03.2 To Notify Your Water
Resource District (WRD) Prior To Installation Of A Subsurface Water Management System Less Than 80 Acres.

Alternatively, The Information In This Form May Also Be Provided To The WRD Via Phone Or Email.

Systems 80 Acres Or More Require A Permit And Require A Separate Application Titled “Application To Install A
Subsurface Water Management System - SFN 61244,” Which Is Located On The State Water Commission’s Website

Or Available From Your WRD.

(WRD USE ONLY}

Location Of Land To Be Tiled

Ya Section Township Range County
Ya Section Township Range County
Va Section Township Range County
Va Section Township Range County

Outlet Information

Va Section Township Range County

Ya Section Township Range County

Type Of System Outlet D Gravity - No Control Structure |:| Gravity - With Control Structure |:| Pump

Flow Direction From Each Outlet (check all that apply) l:| North |:| South D East |:| West

Total Land Area To Be Tiled (Acres) WRD In Which System Is Located

Contact Information

Notification Provided By (print name or organization)

Address City State ZIP Code

Telephone Number Cell Phone Number

Email Address

WRD Receipt Information (FOR WRD USE ONLY)

WRD Signature Received Date

(continued on page 2)



SFN 61990 (5/2021)
Page 2 of 2

NOTIFICATION TO INSTALL SUBSURFACE WATER MANAGEMENT SYSTEM

Additional

Information For Project Owner

* Your Project Must Comply With The Provisions of N.D.C.C. § 61-32-03.2, which states:

A person required to notify the water resource district shall install the subsurface water management system such that:

* Pump and control structures at pump outlets are installed no closer than twenty-five feet [7.62 meters] from the
top of the back slope of an assessment drain;

* Proper erosion controls are installed and maintained at all outlets; and
* Pumps and control structures at project outlets are closed or turned off during critical flood periods.

The notification requirement applies only to subsurface water management systems that drain, in whole or in part,
platted or unplatted lands used for raising agricultural crops or grazing farm animals.

The notification requirement does not apply to a subsurface water management system that discharges into a body of
water completely encompassed by land owned by the person that owns the land drained by the system.

The information that must be provided to a board of a water resource district under (as part of a notification) is an
exempt record under section 44-04-18.

« There Are Other Regulatory Considerations Outside Of This Notification, Including:

Road Authority Permissions Or Approvals;
Assessment Drain Set Backs;

Rural Water Line Set Backs;

Utility Locates;

Other Local, State, And Federal Permits Or Permissions, If Required.







