
MEDICARE TO COMMERCIAL RATE FAQ 

Because additional questions arose in the hearing regarding the comparison of commercial rates to Medicare rates 

and what drives the differential, we are providing additional information for the Committee's consideration. 

1. Are providers "rate takers" or is there actual negotiation of rates1?

a. State agencies traditionally do not interact or opine on contractual relationships

between providers and insurers.

b. The fact that there is a significant differential in rates between different providers

suggests some level of negotiation has happened.

c. "The Affordable Care Act requires insurance companies to spend at least 80% or 85% of

premium dollars on medical care, with the rate review provisions imposing tighter limits

on health insurance rate increases."2 

d. Insurers must also meet state and federal network adequacy standards. This means, in

some cases, certain providers have significant negotiating leverage while others may not

have any leverage.

e. "At the first stage of competition, healthcare providers and commercial insurers

negotiate reimbursement rates and non-monetary reimbursement terms . . .  "3 

2. Is BCBSND a "powerful buyer"?

a. "There is no question that BCBSND is a powerful buyer in the Bismarck-Mandan area

and throughout the state."4 

b. "Generally, BCBSND uses a statewide uniform base fee schedule, though its

reimbursement rates are higher for some of the more rural facilities with which its

contracts. BCBSND has deviated from the statewide fee schedule in response to

"provider-specific" requests and providers' demonstrated need."5 

c. "BCBSND endeavors to set reimbursement rates adequate to 'make sure the providers

can continue to offer services in North Dakota."'6 

d. Of course, the BCBSND is also required to meet network adequacy requirements which

may mean some providers - especially hospitals- have more leverage.

1 As part of the potential acquisition of Mid Dakota, the United States District Court for the District of North Dakota and then

later the 8th Circuit Court of Appeals, the providers provided some insight into the negotiation process between Sanford/Mid 

Dakota and Blue Cross. For the remainder of this document, we will reference factual assertions in the lower court case, 

because the appeals court affirmed. This is not a legal analysis but statements of fact that were delivered in the opinion. 

(Federal Trade Commission and State of North Dakota v. Sanford Health, Sanford Bismarck, and Mid Dakota Clinic, P.C., Case 

l:17-cv-133, Dec. 15. 2017.} 

2 https://www.ems.gov/CCI 10/Progra ms-a nd-1 nitiatives/Health-1 nsu ra nce-M a rket-Reforms/Med ica I-Loss-Ratio
3 Federal Trade Commission and State of North Dakota v. Sanford Health, Sanford Bismarck, and Mid Dakota Clinic, P.C., Case
l:17-cv-133, Dec.15.2017, pg. 12. 
4 Federal Trade Commission and State of North Dakota v. Sanford Health, Sanford Bismarck, and Mid Dakota Clinic, P.C., Case
l:17-cv-133, Dec.15.2017, pg. 35. 
5 Federal Trade Commission and State of North Dakota v. Sanford Health, Sanford Bismarck, and Mid Dakota Clinic, P.C., Case 
l:17-cv-133, Dec.15.2017, pg. 36-37. 
6 Federal Trade Commission and State of North Dakota v. Sanford Health, Sanford Bismarck, and Mid Dakota Clinic, P.C., Case
l:17-cv-133, Dec.15.2017, pg. 37. 








