HB 1446: The Tenure
with Responsibilities Act

Steve Easton Testimeny: February 3, 2023

Basic Faculty Categories
Adjunct faculty
Non-Tenure Track' [NTT]: “special” or “annual” cantract faculty

Tenure Track [TT]: “probationary” faculty
Tenured [T} faculty
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Adjunct Faculty

Maostly part-time faculty.
Often teaching only one course, but occasionally more,

Thase faculty have one-semester contracts,
But they can be, and often are, rehired in later semesters,
Roughly half of the faculty in a given semester at DSU.
Adjunct faculty produce roughly 20% of credits
Usual faculty compensation rate is $700 per cradit
In spring semester of 2022, 3,448 credits generated, with tuition (at $300 per credit) of about
$1,034,400 and faculty compensation costs of $149,394, for net gain of about $885,000
Very low cost per credit produced: $43.33 in spring semestar of 2022 at DSU

Mo right to appeal non-renewal [i.2.. non-offering of a contract after the semester is comgl

ed).
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Non-Tenure Track [NTT]: “special” or
“annual” contract faculty

Hired on a short-term basis, up to three years.
+ At DSU, usually hired for one year {though occasionally 1.5 years)

Often given a new one-year contract after previous one-year contract expires.
Can have lengthy careers at DSU.

Why not tenure track?
No tenure track job open
Possible lack of terminal or other advanced degree when tenure track job opens
More recently, DSU president’s default policy to hire on an annual, not tenure track, basis

No right to appeal non-renewal (i.e., non-offering of a contract after the year is completed).

_

SBHE Policy 605.3 Nonrenewal,
Termination or Dismissal of Faculty

3. A special appointment terminates at the end of the term stated on the
cantract and may be renewed at the discretion of the institution.

Tenure Track [TT]: “probationary” faculty

Faculty hired “on the tenure track,” meaaning they are expacted to gain tenura.

Usually, faculty in the first six to seven years of their tenure track careers.

Usually, these faculty “go up” for tenure in their seventh year.

Non-renewed probationary faculty can request reconsideration of decision to
not renew, but cannat appeal non-renewal.

But probationary faculty get short “teach outs” due to notice requirements.




SBHE Policy 605.3 Nonrenewal,
Termination or Dismissal of Faculty

1. A probationary appointment may be terminated, without cause, with notice to
the faculty member that the appointment will not be renewed.
a Notice shall be given:

i. At least 90 days prior to termination during the first year of probationary
employment at the institution.

if. At least 180 days prior to termination during the second year of probationary
employment at the institution.

iii. At least one year prior to termination after two or more years of probationary
employment at the institution.
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Tenured [T] Faculty o

Except for lateral hires, facuity start as tenure track (i.e., probationary) faculty,
then are granted tenure (often in their seventh year).

MANY tenured faculty are hardworking and productive,
But not all of them are.

Current Tenure System
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Granting of Tenure (at DSU)
(usually in seventh year of service)

Pepartment: Committee

Department Chair

College Dean

Promotion‘and Tenure Committea
Vice President/Provost

President
State Board:of Higher Education

SBHE Policy 605.1(5) Academic Freedom and
Tenure; Academic Appointments

Because of the variety of scope and organizational structure of the institutions undar
the control of the SBHE, the faculty governance structure at each institution shall
recommend procedural regulations to the president to implement SBHE Policies
605.1, 605.2, 605.3 and 605.4, in accordance with SBHE Palicy 305.1:

3. Institution procedural regulations must include:
i. Procedures for continuing evaluation of both probationary and tenured faculty
members; and
ii. Criteria and procedures by which faculty members are evaluated and
recommended for tenure.

SBHE Policy 605.1(6) Academic Freedom and
Tenure; Academic Appointments

b. Tenured appointments recognize 3 right, subject to SBHE policy, to continuous
academic year employment in an academic unit or program area as defined by an
institution and stated on the contract.




Termination of Employment

Facultymember resignation:
Apparently allowed at any time,
.« Withior. without'a reason

+» «With or without notice

SBHE Policy 605.3 Nonrenewal,
Termination or Dismissal of Faculty

5. A faculty member may terminate an appointment by giving notice in writing,

Faculty are encouraged to give notice well in advance of the date of termination of
employment at the end of a contract term.

—

Termination of Employment

Theoretically. possible,
..+ but practically almost impossible

2/2/2023
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SBHE Policy 605.3(6) Nonrenewal,
Termination or Dismissal of Faculty
6. A tenured faculty member terminated pursuant to Board declared financdial

exigency shall be given written notice of termination at least 90 days prior to the date
of termination.

SBHE Policy 605.3(6) Nonrenewal,
Termination or Dismissal of Faculty
b. A position terminated under this section shall not be filled by a replacement

within two years, unless the released faculty member has been offered appointment
with tenure and a reasonable time within which to accept or declina it.

SBHE Policy 605.3 Nonrenewal,
Termination or Dismissal of Faculty

Ts In accordance with principles of shared governance, the faculty governance
structure at aach institution shall adopt procedures by which faculty participation is
solicited before notice of termination is given any tenured facuity member pursuant
to section 6 [, such as financial exigency].

Faculty participation shall be solicited concerning:

a. The extent to which there are grounds for termination of tenured
appointments;

b. Judgments determining where within the overall academic program
termination of appointments may occur; and

(3 The procedure and criteria for identifying the individuals whose appointments
are to be terminated.
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anitoring

*Situations that may result in
include, but: ited to!

* institutional declaration of bankruptcy,
financial exigency, or intentfo close . . . .

Termination of Employment

Dismissal‘for cause:
Theoretically:possible,
.. ».but practically very ditficult

SBHE Policy 605.3 Nonrenewal,
Termination or Dismissal of Faculty

9, If the administration determines that the conduct of 2 faculty member,
although not constituting ground for termination or dismissal, provides reasonable
cause for imposition of a sanction, the administration shall inform the facuity
member in writing of the sanction and the reasons for the sanction.

A sanction means demotion, suspension (but not including suspension pending a
dismissal or termination decision), salary reduction or loss of salary, or restriction or
loss of privilegesimposed as a formal disciplinary measure. . . .

[Tlhe facuity member may request review upon filing with the institution's president
and chair or senior member of the Standing Committee on Facult y Rights a request
for review and specifications of reasons within twenty calendar days of receipt of
notice of imposition of a sanction,

TN




SBHE Policy 605.3(8) Nonrenewal, Termination
or Dismissal of_FgcuIty: Dis@&;ﬂor Cause

Point 8. A faculty member may be dismissed atany time for adequate cause,

Adequate cause means:

{a) demonstrated Incompetance ar dishonasty in teaching, Tesearch, ar other peofessional activity ralated to Insthutional
responsibilities,

{b] continued o repeated unsatisfactory performance evalustions and fallure to respond In a satisfactory manner =3 racommanded
plan for Improvement;

{e} rubstant 4 manifest naglect of duty,

(&) condisct which sutsitantially Impalrs the individual’s of his ot her i ihilities ar the i
respensibilities of othars,

{e} 3 physical or mantal inability to perform assigned duties, provided that such action Is consistant with laws prowibiting
discrimination based upon disability, or

1) significant or continued vilations of Board policy or Institutional policy, providad that for viol tons of Institutional policy the
Institution must potily the aculty member in aduance in wrting that violation would constituta grounds for dismissal, or tha
Institutional policy must provide specifically for dismissal a5 3 sanction.

SBHE Policy 605.3(8) Nonrenewal, Termination
or Dismissal of Faculty: Dismissal for Cause

b. A faculty member may, within twenty calendar days of receipt of notice of
intent to forward to the institution presidenta recommendation to dismiss, requesta
formal hearing before the Standing Committea on Faculty Rights, pursuant to section
605.4.
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SBHE Policy 605.2
Standing Committee on Faculty Rights
1. Each institution shall have a standing committee or; faculty rights consisting of

three, five, or seven tenured faculty members elected for staggered terms by the
faculty governance structure.

ey




SBHE Policy 605.2
Standing Committee on Faculty Rights

2, Each Institution shall adopt procedures concerning mediation implementing SBHE
Palicy 605.5.

Institutions shall pay all mediation costs.
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605.4 Hearings and Appeals

2. The committee shall appoint, at the expense of the institution according to
institution procedures, a hearing officer with authority to conduct pre-hearing
meeatings, supervise exchange or collection of information, advise the committee, or
preside over the hearing. . . .

The institution shall provide necessary clerical support for the committse and, upon
request, for the hearing officer.

605.4 Hearings and Appeals

7 atim transcript of the hearing or hearings shall be made at t
Institution’s expense, and shall be accessible to both parties.

An electronic recording of the hearing or hearings is sufficient to meet the
requirements of this paragraph.

A party shall be provided a copy of the record, or part of the record, upon request, at
the institution's expense.




605.4 He_a_ripgs and Appeals

8. The findings of fact, conclusions, and recommendations shall be based solely
on the evidence received by the committee.

When brought . . . pursuant to SBHE Policy 605.3(8] or (8), the burden of proof shall
rest with the institution and be satisfied anly by clear and co wcing evidence that
the Institution’s actions exist when the record is considered as a whole.

605.4 Hearings and Appeals

11.  The committee shall provide written findings of fact, conclusions, and
recommendations, with supporting reasons, to the institution's president and the faculty
member or the faculty member's representative.

If the institution's action was a notice of dismissal and if the committee concludes that
adequate cause for dismissal has been astablished, but thata lesser penalty would be more
appropriate, it may so recommend with supporting reasons,

The president shall decide and provide written notice of the decision, including findings of fact
and reasons or conclusions based on the hearing record, to the committes and the faculty
member within twenty calendar days of recelving the report, unless the president determines
that more time is required due to unforeseen circumstances, In which case the president may
extend the period by 10 calendar days on notice to the parties and committea.

The faculty member or committee may, within ten calendar days of the decision, submit a
written response ta the decision, to which the president may, but is not required to, reply.

HB 1446: Proposed Duties
and Responsibilities of

Tenure

HB 1446, Section 1
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SECTION 1. A new section to chapter 15-10 ofithe/North Dakota
Century Code is created and enacted as follows:

Faculty tenure duties and responsibilities - Pilot program

In‘response to the urgent need to accelerate workforce
development, the state board of -higher education:shall
implement a four-year pilot:program focused on-the two
new campus:modelsiat Bismarck statecollege, nowa
polytechnic:college, and Dickinson:state university, now a
dual-mission university, no'laterthan May 1, 2023, to
improve:the tenure process.

The:pilotprogram may:not-apply to'a research university.

A tenured faculty member employed
at an institution of higher education
under the control of the state board
of higher education shall:

Faculty tenure duties and responsibilities

1. Generate more tuition or grant revenue than the
combined total of the salary, fringe benefits, compensation,
and other expenses of the tenured faculty member plus all
other costs of employing the faculty member, including
employment taxes. The compensation costs of a tenured
faculty member must be adjusted to reflect the faculty
member's assumption of administrative responsibilities and
refated lessening of the faculty member's teaching
responsibilities, where applicable.

11



2022 Approximate Tuition Revenue and Compensation Expenie (1 of 4)

Teaching

NTT=Non-Tenure Track; No. of Credits  Approx. Approx. Excess/

Compensation cost TT=Tenure Track;

students  produced  tuition teaching

pergedithr. - T=Tenured = sprhall - spehil - rewenue |+ compensatior - -

|s76 2 1-NTT 261

$95.94 2NTT 85
INTT 116
4-TT 195
SNTT 148
&1
T-NTT
BT

$145.77 SNTT

$160.91 10-NTT

$161.51 -1

516459 12-TT

|s170.00 13T

2022 Approximate Tultion Revenue and Compensation Expense (2 of 4)

Teaching NTT=Non-Tenure Tradk; No.of  Credils  Appros. Apprax. Excens]
Compensation cost TreTenure Track; students  produced  tultion teaching {delicency)
peraedithr, - T=Tenured - sprfall « spefall -
1517165 14-TT 174
l.mus 1SN 144

16-TT 168

177 183

18-NTT 169

191 165

20-T 04

21T 20

2.1 178

23-NTT 1%

I@ 2

25T 49

|I=3 151

2022 Approximate Tuition Revenue and Compensation Expense {3 of 4]

Teaching NTT=Non-Tenure Track: No.of Credits  Approx. Approx. Eacess]
Compensation cost TT=Tenure Track; students  produced tuition teaching {deficency)
peccredithr, - T=Tenured < spifall « spefall - revenue L%
5233.94 27-T 153 |$25,761.62
5253.64 28T 126 [$17.525.85
$267.2 28T 144 $12.087.27
$275.41 30-1T 100 ,648.39
5281.58 41.7 104 151.75
281,91 32-T 17 $6,114.56
5283.76 33-T 11s 55,602.47
$289.61 34-NTT 12 $561.13
$294.60 35T 107 $1,910.02
5309.40 36T 87 (52,454
$312.16 31T 103 (53
lsn12.80 JasT 157
95
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2022 Approximate Tuition Revenue and Compensation Expense (4 of 4)
Teaching NTT=Non-Tenure Tradg No. of Credits Approx. Approx.
Compensation cost TT=Tenure Track; students produced tuition teaching
percredithr,  » T=Tenured - sprfall « spefall - revenue <compensatiar - -
ls;mﬁ 207 118 2 {51
$:2.16 41T 12
[s3s016 a7 11 [5:7.000.50)
$350.91 43-TT k2
535866 ol 80
$367.88 45T 3
538136 46-TT &7
5347.57 47-NTT 76
5449.81 48-TT &3
$479.35 43-T 111
5689.50 50-T 43
382949 S1-T 71
$1,332.58 52-T 27
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2. Comply with the policies, procedures, and directives of
the institution, the institution’s president and other
administrators, the state board of higher education, and the
North Dakota university system.

Following Policies

DSU Policy No. 500.002:

Dickinson State University (D5U) has adopted an official approach to monitoring and
reporting student attendance. This approach has bean adopted to: support student
academic success, and facilitate compliance with Federal Financial Aid guidalines.

The vice president with oversight of student affairs, in discussion with faculty, will
detarmine the method of attendance reporting.

Attendance must be reported at the end of the second week of each semester for first 8
week and 16 week courses, and the and of the 10th week for second 8 week courses.

Additionally, faculty must report the last day of attendance through the final grade roster on
Campus Connection at the end of the semester,

Faeulty must also confirm that all students attending class are on the official coursa roster.
DSU facuity members are required to keep course-related attendance records for a
minimum of 3 years. The types of records to be kept are up to the discretion of the faculty.
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From: Dragseth, Debara

Se riclay, January 28, 2022 11:11 AM
sifaculty@listserunodak.edu; DSUstaff@Iistserv.nodak edu

Subject: January 28, 2022 Provast Briefing

Provost Briefing to Faculty

=g Attendance Reporting
Unfortunately, the faculty reporting of student attendance on Starfish is spotty.

Please make sure that youare attending ta'this important task.
Why? Itis an important piece to the retention puzzle,
Ifyou need assistance, please contact Monica Watson,
Thank you all for your help,
-Debora
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From: Dragseth, Debora
Sent: Friday, February 4, 2022 10:43 AM
To: d i edu; DSL i snodak.edu

Subject: Provost Briefing February 4, 2022
Provost Briefing to Faculty

nting

* Artendance Re
Unfortunately, the faculty reporting of student sttendance on Starfish iz spotty,

Please make sure that you are attending to this task.

Why? It Is an important piece to the retention puiile.

Below is a list of faculty and staff who have logged attendance In Starfish at least once this semester
(Spring 2022).

Thank you to everyone on the list!

| am sure that any one on this list would ba happy to work with a fellow faculty member who nesds a
5-10 minute tutarial on how attendance reporting works.

If you need additional assistance, our campus expert Is Monica Watson.

+  [tist of 44 names, including several adjunct [part-time) faculty)

3. Effectively teach and advise a number of students
approximately equal to the average campus faculty teaching
and advising load.
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4. Engage in measurable and effective activities to:

a. Help recruit and retain students for the institution.

Recruiting and Retention

4. Engage in measurable and effective activities to:...

b. Help students achieve academic success.

Supporting Student Success

4. Engage in measurable and effective activities to:

c. Further the best interests of the institution
including providing advice and shared governance to
campus leaders,

and exercising mature judgment to avoid
inadvertently harming the institution.

Building the Institution

2/2/2023
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5. Perform all other duties outlined in any applicable
contract and position description.

Faculty tenure review by
presidents of institutions of
higher education.

HB 1446, Section 2

2/2/2023

1. The president of each institution of higher education
under the control of the state board of higher education may
review performance of any or all of the duties and
responsibilities under section 1 of this Act of any faculty
member holding tenure at any time the president deems a
review is in the institution’s best interest.

16



2. A review under subsection 1 must include a written
assessment of whether the faculty member is complying
with the duties and responsibilities reviewed.

Written Assessment

3. If a president determines a tenured faculty member has
failed to comply with a duty or responsibility of tenure, the
president may not renew the contract of the tenured faculty
member, unless the president specifically articulates why it
is in the interest of the institution to continue to employ the
faculty member despite the faculty member’s failure to
comply with the duties and responsibilities of tenure.

Optional Non-Renewal

4. The president of an institution may enlist the
assistance of an administrator at the institution to
conduct a review but may not delegate responsibility
for the review to a faculty member who is not an
administrator.

Administrator Assi

2/2/2023
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5. When conducting a review under this section, the
president of an institution may assess and review other
factors relevant to the faculty member's employment and
the interests of the institution and the institution's students.

Optional Review of Other Factors

6. A review under this section is not reviewable by a faculty
member or faculty committee. A faculty member whose
contract is not renewed or whose employment is terminated
or suspended as a result of a review under this section may
appeal the review to the North Dakota university system
chancellor.

Appeal to Chancellor, Not Faculty

6. ... The president is subject to review and assessment by
the state commissioner of higher education and the state
board of higher education for the reviews the president
conducts under this section.

Review of President

2/2/2023
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7. The president and any administrators delegated to assist
the president shall fulfill these duties without fear of reprisal
or retaliation. No complaint, lawsuit, or other allegation is
allowed against a president or other administrator for
actions taken pursuant to these provisions.

)

Protection A

zainst Retaliation

7. ... The state shall indemnify the members of the board of
higher education, the president of an institution of higher
education, or an administrator of an institution of higher
education for all reasonable costs, including attorney's fees,
incurred in defending any actions taken pursuant to these
provisions

Indemnification

SBHE Policy 605.1(2) Academic Freedom and
Tenure; Academic Appointments

The purpose of tenure is to assure academic freedom.

Academic freedom applies to all scholarly pursuits.

Freedom in scholarship is fundamental to the advancement of knowledge and for the
protection of the rights of the faculty members and students.

It carries with it duties and respansibilities correlative with rights.

These duties and rights are set forth in SBHE Policy 401.1, relating to academic
freedom, and the 1940 Statement of Principles on Academic Freedom and Tenure
with 1970 Interpretive Comments, adopted by the American Association of University
Professors and the Association of American Colleges.

These policies apply to all institution faculty unless otherwise indicated.

T —
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HB 1446:

Emergency Clause

This Act is declared to be

an emergency measure. B
Former Non-Tenured Faculty Member

“This is not right.”
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