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Chairman Warrey and members of the Committee, thank you for the opportunity to testify
in support of H.B. 1372, legislation that addresses the growing practice of the outside entities
funding of litigation in our courts. We would like to thank Representative Klemin and
Senator Larson for sponsoring this important legislation.

I am testifying today on behalf of the American Tort Reform Association (ATRA). ATRA is a
broad-based coalition of businesses, corporations, municipalities, associations, and
professional firms that have pooled their resources with the goal of ensuring fairness,
balance, and predictability in civil litigation. I am an attorney with a national law firm,
Shook, Hardy & Bacon L.L.P., and serve as counsel to ATRA.

In recent years, we have seen a proliferation of third parties investing money in litigation,
viewing the civil justice system not as a way of resolving disputes and providing fair
compensation, but purely as a profit-making opportunity. Dedicated litigation finance firms,
hedge funds, institutional investors, foreign sovereign wealth funds, and wealthy individuals
are investing billions of dollars each year into funding U.S. lawsuits in exchange for a portion
of the recovery obtained by a law firm. Commercial litigation funders invest both in
individual cases and “portfolio” litigation, dockets of cases.! Funders back the law firms
behind mass tort, intellectual property, antitrust, and other litigation.2 Major litigation
funders alone had more than $15 billion invested in U.S. litigation in 2023.3 TPLF
investments in what is referred to as commerecial litigation funding are projected to double
to about $30 billion over the next few years.4

As experts on litigation finance have explained, TPLF is “reshaping every aspect of the
litigation process—which cases get brought, how long they are pursued, when are they
settled.”s An outside funder’s presence can turn what is traditionally a negotiation between
two opposing parties into a multi-party affair with a “behind the scenes” funder interested
solely in maximizing a return on investment. These TPLF arrangements can create serious
ethical and other problems.

First, outside funders can interfere in an attorney’s ethical obligation to the client and to
exercise independent judgment. Funders may exert control over potential case settlements
or other major litigation decisions in place of the law firm’s client. We’ve seen this occur in
antitrust litigation, where a major funder, Burford, blocked proposed settlements as too low
and sought to take over the litigation.® Another funder, Fortress Investment Group, which
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funds mass tort and IP litigation, is described by insiders as intricately involved in the
litigation it funds. As the funder’s own managing partner indicated, “We see where funds go.
If you do something you’re not supposed to do, we're gonna be upset.”” Indeed, major
funders recognize, and even tout, that their presence “make[s] it harder and more expensive
to settle cases.”®

Second, the money doesn’t just fund lawsuits, it may create them. In some instances, the
funding supports advertising intended to generate thousands of claims,% making it easier for
law firms to pursue speculative lawsuits or assert more questionable claims for a chance at a
financial windfall. As a federal judge observed, courts should not become “casinos where
people should just go to profit.”1©

Third, TPLF can be misused by foreign adversaries to undermine the competitiveness of U.S.
businesses,!* attempt to obtain access to trade secrets exchanged in discovery,2 and even to
evade international sanctions.3

The full measure of how TPLF is impacting the U.S. legal system is unclear. That is because
these investments typically occur in secret and are not disclosed to courts or parties.
Accordingly, a critical step to assess and respond to concerns is to provide basic transparency
in TPLF arrangements.

There is another form of litigation funding in which outsiders invest in lawsuits in exchange
for a portion of the recovery: consumer litigation funding. Here, lenders provide immediate
cash to individuals who are plaintiffs in pending litigation, typically personal injury lawsuits.
Unlike commercial TPLF, which funds the litigation expenses themselves, consumer lawsuit
lending provides money directly to a plaintiff (rather than a law firm) and funds a plaintiff’s
personal expenses during litigation, rather than fund the litigation itself. Lenders often refer
to these arrangements as “pre-settlement advances.” They are sometimes advertised as “cash
for lawsuits.” This form of lawsuit lending is the “legal equivalent of the payday loan.”4

Lenders are repaid out of the judgment or settlement, though, in many (if not most) cases,
recovery is a sure thing. Often, the only question is timing — when will the settlement be
finalized and when will the check arrive? Experience has shown that these types of loans can
come with sky-high interest rates and fees that can leave borrowers with little to no recovery.
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At payback, a consumer may owe the lender three, five, or even 10 times the advanced
amount.’s Victims have included 9/11 first responders,’® former professional football
players,7 veterans who brought product liability cases,’® and ordinary people who have
experienced an injury.® In North Dakota, these “advances” are not subject to the types of
safeguards applicable to payday lending2° or small consumer loans.2!

Consumer litigation financing industry representatives say that the average lawsuit loan is
about $2,000,22 but the amounts can be far greater. A quick internet search for companies
offering these cash advances in North Dakota found separate companies offering up to
$2 million,23 up to $1 million,24 and up to $250,000,25 in as little as 24 hours. The websites
do not disclose the repayment obligations for consumers, other than that the lender will be
paid out of the consumer’s recovery. The lenders take their share from what is left after the
plaintiffs’ lawyer collects his or her contingency fee, which is typically a third or more.

In addition to predatory lending concerns, these agreements can create improper conflicts
of interest and improperly deter the reasonable settlement of cases. As one judge observed,
plaintiffs “may want to make up the amount they will be forced to repay the funder.”2¢ If a
plaintiff knows that all of his or her settlement will go to his lawyer and to repay the “cash
advance,” that plaintiff may reject a reasonable, even generous, settlement. The other parties
and the court will not know this is happening.
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H.B. 1372 responds to concerns stemming from both types of third party litigation funding.
It both closes a regulatory gap and provides needed transparency. The bill:

= Requires litigation funders to obtain a license from the Commissioner of Financial
Institutions and subjects them to regulation.

» Prohibits conduct by litigation funders that raises conflict of interest and other ethical
issues, such as influencing the litigation or settlement, offering or providing legal advice
to a consumer, accepting or receiving commissions, or referring consumers to a person
providing goods or services (such as a medical clinic).

» Requires certain disclosures to consumers in litigation financing contracts, so that they
have a better sense of how much what may seem like a small loan will ultimately cost
them.

* Prohibits a litigation funder from receiving more than 36% of the amount of the judgment
or settlement. That should help avoid situations in which a plaintiff ends up with less than
his attorney and the funder.

» Prohibits foreign adversaries from funding litigation.

Perhaps most importantly, the bill requires disclosure of litigation financing contracts.
Disclosure of the agreement allows all parties to have an understanding of who has a
financial interest in the litigation and is potentially influencing its direction and settlement.
It also allows the parties to alert the court if the agreement raises other ethical issues, such
as conflicts of interest between funders, lawyers, and clients. The bill treats litigation funding
agreements in the same manner as how North Dakota requires disclosure of insurance
agreements. Both “enable counsel for both sides to make the same realistic appraisal of the
case, so that settlement and litigation strategy are based on knowledge and not
speculation.”7

In the consumer litigation finance context, transparency is also key. It will discourage lenders
from entering into predatory arrangements by bringing these contracts into the sunlight.
This is particularly critical since the bill does not limit interest rates or fees, or set a maximum
loan amount or a maximum term during which interest can accumulate, as some states do.
Parties need to know that the reason a plaintiff is unable or unwilling to enter what seems to
be a generous settlement is because, after the lawyer and lender take their shares, he or she
will get nothing. There also may be provisions in the agreement that directly or indirectly
give a lender the ability to influence or block a settlement.

In requiring disclosure of third party litigation funding and adopting other safeguards, North
Dakota will join other states that have taken similar steps in recent years, such as Indiana,
Louisiana, Montana, West Virginia, and Wisconsin.

ATRA supports this legislation and urges the Committee to issue a favorable report.
Thank you for your consideration.
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