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25.0324.03002 Prepared by the Legislative Council
Title. staff for Senator Mathern

February 14, 2025
Sixty-ninth
Legislative Assembly
of Elorth Dakota PROPOSED AMENDMENTS TO

FIRST ENGROSSMENT

ENGROSSED SENATE BILL NO. 2036
Introduced by

Legislative Management

(Juvenile Justice Committee)

ABILL for an Act to create and enact chapter 27-20.5 of the North Dakota Century Code,
relating to fitness to proceed and remediation of juveniles; to amend and reenact section
12.1-04-01, subsections 4 and 5 of section 12.1-04-08, subsestion-5-of-section-27-20-3-64--and
section 27-20.4-15 of the North Dakota Century Code, relating to the age of an offender,
suspension or dismissal of proceedings, and predispositional assessment;-and-the-definition-ef-

a-child-inneed-of-pretection; to provide an appropriation; and to provide an effective date.
BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 12.1-04-01 of the North Dakota Century Code is

amended and reenacted as follows:

12.1-04-01. Juveniles.

offense-defined-by-the-constitution-or-statutes-ef-this-state: The prosecution of an individual as

an adult is barred if the offense was committed while the individual was less than fourteen years

of age.

SECTION 2. AMENDMENT. Subsection 4 of section 12.1-04-08 of the North Dakota
Century Code is amended and reenacted as follows:
4. If the court determines the defendant currently lacks fitness to proceed and the

defendant may attain fitness to proceed under subsection 42, the court may enter an
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order for a course of treatment considering the least restrictive form of treatment

therapeutically appropriate.

a.

Unless excused by the court, in a proceeding to determine therapy in an attempt
to attain fitness, the defendant shall be represented by trial counsel.

If the court finds the individual is not able to retain the services of a tier 1a mental
health professional and that those services are not otherwise available, the court
shall authorize reasonable expenditures from public funds to examine the
individual.

In @ motion hearing to resume prosecution, the state or prosecuting authority
must show by a preponderance of the evidence the defendant has attained

fitness to proceed.

SECTION 3. AMENDMENT. Subsection 5 of section 12.1-04-08 of the North Dakota

Century Code is amended and reenacted as follows:

5.

If the court orders the defendant committed to a treatment facility in an attempt to

attain fitness to proceed under subsection 42, the court shall provide the special

custody and commitment terms in the order. The special terms of commitment must

include an order for the defendant to accept all nonexperimental, generally accepted

medical, psychiatric, or psychological treatment recommended by the treatment

facility, including the use of involuntary treatment with prescribed medication without

the need for a separate commitment under chapter 25-03.1.

a.

If the order does not indicate the terms of commitment, the director or
superintendent of the treatment facility may determine the nature of the
constraints necessary within the treatment facility to carry out the order of the
court.

If the court orders an individual committed for therapeutic treatment to attain
fitness to proceed, the court shall set a date consistent with the timeline
established in this section for a review of the defendant's fitness to proceed. At
least sixty days before the date specified for review, the director or director's
designee or the superintendent of the treatment facility shall inquire as to whether
the individual is represented by counsel and file a written report of the facts

ascertained with the court.
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SECTION 4. AMENDMENT. Section 27-20.4-15 of the North Dakota Century Code is

amended and reenacted as follows:
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27-20.4-15. Predispositional assessment.

1. Before the disposition hearing, the court shall direct the director or designee, to
conduct a predisposition assessment and to prepare a written report for the court,
unless waived by the court.

2. The predisposition assessment must consist of a risk and needs assessment together
with any other appropriate screenings.

3.  During the pendency of any proceeding the court may order:

a. The child to be examined at a suitable place by a physician, psychologist, or
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certified addiction counselor:

The child to be tested by appropriate forensic methods to determine whether the

child has been exposed to a controlled substance or other substance considered

injurious to the child's health;

Medical or surgical treatment of a child who is suffering from a serious physical

condition or illness, or alcohol or drug abuse, which in the opinion of a licensed

physician requires prompt treatment, even if the parent, guardian, or other

custodian has not been given notice of a hearing, is not available, or without good

cause informs the court of that person's refusal to consent to the treatment; or

An evidence-based risk and needs assessment, mental health screening, or

trauma screening:-er
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SECTION 5. Chapter 27-20.5 of the North Dakota Century Code is created and enacted as

follows:

27-20.5-01. Definitions.
L nges,

rational and f:

roceedings against the minor. A lack of fithess to pr

in preparing the minor'

naer:

fen ith a r n

ffen

m

and delin

result from the

2. " " is:
a. Under the age of eighteen years and is not married: or
b. Eighteen i inquent
nder the age of eighteen years. and not marri nle
ransf n -20.4-
3.
4,
5.
psychologist licensed under chapter 43-32.
27-20.5-02. Age.
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The minor's fitnes roceed may be raised he court before

during the proceeding.
2. Ifthere's reason to doubt the minor's fitness to pr is-ret adjudication may not
ur until after termination i n s of the minor to proceed i
accordance with this chapter.
> f .
minor who is found t fitness to proceed due to previous judicial findings of lack of

fitness to proceed or considerations from school, medical, or other records within the last twelve

1. Iftherei it th inor's fi roceed-i i adjudication ma

minor is found to have the mental capacity to proceed.

2. rth ro to adjudication or inor is found to lack fitness to proceed
h hall r f the r hat ar: itte r this ch
rt er the report: for i tion only:
a. For further fitness to proceed or criminal responsibility examination;
b.  For statistical analysis:
c. i t i en t t

e. For scienti t ther leqitimate research:
L J r i p
S0 1o e et justion: and
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3.

4.

o T | t of the divigi fi " - the d I t of

h h and human servi if n in th rfor th 's or

agent's duty.
If the court orders a report to be open for the purpose of de-identified statistical

n is, dat heri ientifi he r r in fi i
Any incriminatin temen d minor to ier 1 fessional
as part of a fit r xamination not inst the minor over

(0] ing.

27-20.5-06. Fitness to proceed examination

i

joo

>

S

If there is reason to doubt the minor's fitne ro l u der the

minor to be examine ier 1am h I ion

expense.

25-03.1-02.
The court shall order the prosecuting attorney, minor's attorney. and juvenile court staff

to submit any information ider: t fit, e xamination

ier 1a m rofessional, i i
a. The names and addresses of all attorneys involved:
b. Information t th off .an

c. Any information about the minor's background which is in the prosecuting

court staff to provide any available records regarding the minor and any other
information relevant to the examination to the tier 1a mental health professional.
including:

a. Psychiatric records:

b. School records;

o edical records:
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d. Child protective services records.

6. The requirement to provide records or information under subsections 4 and 5 does not
imit. waive, or abr e the work product doctrin ttorney-client privil n
r i ion i ndSi j h

ro rine and the attorney-client privil

7. The fitness to proceed examination must occur within fifteentwenty days from receipt
of materials identified in subsections 4 and 5 and notice of entry of the order served on

examination if good cause is shown,
b. The materials required in subsections 4 and 5 must be disclosed

missing information or receiving this information, and the attorneys and juvenile

v nd the inf ion t jer 1
professional.

8. tier 1a mental health professional who conducts a fitness to proc d examination
s it a written report to the c n fifteen days from completing th
fi ination. T| must incl
a. ripti r t n ination, in

a A f the assessm rocedure, techni
(2) Medical, educational, and court records reviewed: and
b.  Aclinical assessment that includes:
(1) Amental status examination:
(2) The glggngsm and functional impact of mental iliness, gevglogmgnta

(3) na t of inor's intelligen maturity level, when relevant:

(4) The minor's age, developmental state, and decisionmaking abilities: and
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(5) hether the minor h r fi |

c. A ription of abiliti n ficits in the f

related to the minor's fitn to proceed:

(b)
(€)
(d)

f the pr ings, including th ili
Understand the role of the participants in the court process. including
the roles of the judge, the minor's attorney. the prosecuting attorney.
adversarial nature of the process:

Appreciate the offense and understand the seriousness of the offense:
Understand and realistically appraise the likely outcomes: and

(2) The abilityt ! inafid st to t L ; in t
preparation of the case. including:

(a)

(b)
(c)

The ability to disclose to an attorney a r nably coherent

ipti f: n
by the minor;
The ability to consider the impact of the minor's action on others:
Verb i ion abilities or th ili ress hi rh
r rent

The ability to di ropriate courtroom ior i
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7-
1.

g

L

Il com

Il provi ies of

soon as possible.
7. Fitn r

ol

hiatric or I
impairment, the prognosis. and the available services needed to remediate the minor
to fitness, if possible, within a projected time frame.
10. M&Mﬂmm_hmmﬂ_em_ummnw

prosecuting attorney, the parents' attorney and any guardian ad litem for the minor as

is fi r section 27-

sponsible for r

nd introduce other evi

r

isorder or itiv

t i I t ' h

.9-06. At th rin
prosecution and defense have the right to summon and cross-examine any individual

nce r

arding the minor's ment:

ikelihood the minor
he rt sh r
ier 1

i ks fitness t:

n

h

in fitness durin

ri

ition under section 27-20

f th urt finds the minor is fit to proceed. the deli

proceed.
e iati

f in

C

Vi

fin

-09.

r

minor

to fitness to proceed within the period of the remediation order:

tion or a class

a. The matter

b. T

ismissed if the offen

ror

is an infr

in

ings must

i he minor

if the offense is a felony. class A misdemeanor. or class B misdemeanor under

chapter 12.1-17.

order, then:
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a. Before issuing a remediation order. the court shall hold a hearing to determine

(=

th

t restrictiv

il

Th
f th
occurs, whichever occurs first:

t

restrictive avai n n

nd transition

vaila

vircnment m

nter.

ion h mediation. T

not at the st h i r the life

remediation order that is valid for si from th

urt order finding th ild incom

re is no

di

stantial lik

ion

rvices. The re
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N

Except herwi Vi in thi ion n receipt of a re he tier 1

men rofessi that the minor lacks fitness roceed and there is
ntial likeli inor i le t i ithin th iod of

r iati r may:

a. Dismiss the delinquency proceedings and release the minor to the minor's
rent i ustodian: or

ection 2

Th in its discreti I en Ith services or other availabl rvices

appropriate mental health services provider, subject to the availability of inpatient or
outpatient care, for a period not to exceed sixty days.

a. The retains jurisdicti ver the minor thr ti f the order

r ist with r he a nt_pr s

and reporting to the court,

b. The entity providing services under this subsection shall determine necessary

No later than f before the expiration of the order for mental health

court officer ovided to the court regarding the minor. The cou hall revi

the report and:

a. Renew the order for another period of mental health treatment or services not to

i A r form h r
r d ndred nt
b. Determine custody of the minor and dismiss the delinguency proceedings against

the minor.
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chapt 7-20.3.
SECTION 6. APPROPRIATION - DEPARTMENT OF HEALTH AND HUMAN SERVICES -

JUVENILE FITNESS TO PROCEED MENTAL HEALTH SERVICES. There is appropriated out

of any moneys in the general fund in the state treasury, not otherwise appropriated, the sum of

! $4-589-999$§_Q.9_Q or so much of the sum as may be necessary,-and-the-sum-ef-$4-000-000-
; to the

department of health and human services for the purpose of defraying the costs associated with
r implementing and administering section 65 of this Act, for the biennium beginning July 1, 2025,
and ending June 30, 2027.
! SECTION 7. EFFECTIVE DATE. Sections 64 and 65 of this Act become effective on
January 2, 2027.
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