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TESTIMONY OF REBECCA FRICKE 
Senate Bill 2227 – Relating to Employee Elections to Waive 

Future Participation in the PERS’ Retirement System 
 
Good Morning, Madam Chair and members of the Committee.  My name is Rebecca 
Fricke and I am the Executive Director of the North Dakota Public Employees 
Retirement System, or NDPERS. I appear before you today in opposition of Senate Bill 
2227.  However, if Section 1 were amended to remove the ability for the participant to 
have a choice on participation, then the NDPERS Board’s position would be neutral on 
the bill.  
 
Section 1 of Senate Bill 2227 gives eligible employees receiving a retirement benefit, or 
what we refer to as return to work employees, the option to rejoin or waive future 
participation in the retirement plan if the employee returns to work for the same 
employer and is appointed by an elected state official to an unclassified position for the 
duration of the elected official’s term until a successor is appointed.   
 
Employees are given a one-time irrevocable election within the first thirty days of initial 
hire on whether to receive compensation or make pre-taxed elections into a 401(a) 
governmental retirement plan.  Giving a retiree of the plan who has returned to eligible 
employment with the same employer the opportunity to either join or waive gives them a 
choice to receive full compensation (by not having any retirement contributions 
withheld) or to contribute to the plan, thus creating an impermissible cash or deferred 
arrangement (CODA) concern with the IRS.  As written, Senate Bill 2227 jeopardizes 
the qualified plan status of the NDPERS retirement plan. 
 
If the desire is to have a specific population of return to work employees not be eligible 
for participation in the retirement plan, thus eligible to continue receiving their retirement 
benefit, then the bill would need to be amended to remove them from being able to 
participate in the plan at all.  If the bill were amended to remove the election, it would 
eliminate the CODA concern, and the PERS Board would change from an opposition 
position to a neutral position on the bill.   It would be important to note that whatever 
language is adopted needs to ensure there are not unintended consequences of 
excluding a group of employees from participation in the retirement plan.  So the 
language drafted needs to be narrow enough to ensure you are only impacting the 
employees you are hoping to impact. 
 
The analysis from both our actuary and federal tax compliance consultant is attached 
for your review. Included in the review from the federal tax compliance consultant is an 
overview of the ramifications to the retirement plan if the tax qualification status is 
jeopardized.   
   

This concludes my testimony and I’d be happy to answer any questions you may have. 



 

 

  
January 17, 2025 
 
 
Representative Austen Schauer, Chair  
Legislative Employee Benefits Programs Committee 
North Dakota State Government 
 
Re: North Dakota Public Employees Retirement System Legislative Studies – Provisions from  

Bill No. 25.1187.01000  
 
Dear Representative Schauer: 
 
In accordance with your request, we have analyzed the impact of Bill No. 25.1187.01000 on the North 
Dakota Public Employees Retirement System (NDPERS).  Our review is actuarial in nature; we are not 
attorneys and cannot provide legal advice. 
 
Systems Affected  
 
Public Employees Retirement System and Retiree Health Insurance Credit Fund 
 
Summary 
 
Bill No. 25.1187.01000: 
 

• Allows an employee who has already accepted a retirement benefit to waive future participation 
in the retirement plan and the retiree health program and maintain retirement status while 
working, including continuing to receive retirement benefits.  

o The employee must be eligible for normal retirement. 
o The employee must return to work with the same employer they were employed with at 

the time they retired. 
o The employee must be appointed by an elected state official to an unclassified state 

position for the duration of the elected state official’s term, or until a successor is 
appointed. 

o The employee will not be required to make future employee contributions. 
o The employee’s employer will not be required to make future contributions on behalf of 

the employee. 
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Actuarial Impact of Bill 1187 

Currently, members returning to work full-time with the same employer they retired with would have 
their pension benefits suspended, and at their subsequent retirement, their retirement benefit would be 
recalculated to include accruals during their re-employment period. With Bill 1187, pension benefits 
would no longer be suspended, and additional benefits would not be accrued. 
 
Based on previous actuarial analysis, the proposed change in Bill 1187 would result in higher plan 
liabilities. The cost of continuing benefits without suspension is expected to be higher than suspending 
and recalculating benefits. The specific cost would depend on the number of members affected by the 
legislation, as well as their specific circumstances (age, length of service, length of suspension of benefits, 
earnings before and after initial retirement, etc.). Due to the need for the employee to be appointed by 
an elected state official, we expect the number of employees impacted by this bill to be low. 
 
In addition to comparing the expected liability of a retiree without a suspension of benefits to a retiree 
with a suspension of benefits plus additional accruals while re-employed, we have also considered the  
impact of filling a position with a return to work retiree instead of hiring a new employee.   
 

• Employees newly enrolled into the Main System on January 1, 2025 and later will enter the 
Defined Contribution Plan. 

• An employee in the Defined Contribution Plan will be eligible for employer contributions to their 
Defined Contribution Plan account, and if they are employed by the State, their employer will also 
contribute the Actuarially Determined Employer Contribution and “spillover” contributions to the 
Main Plan.   

• If a current retiree returns to work, and meets the criteria of this bill, employer contributions to a 
retirement plan will not be required, and the retiree will not accrue any additional pension 
benefit. 

• The overall cost to the state (salary + benefits) is highly dependent on the demographics of the 
retiree returning to work and the hypothetical new employee that would have been hired for that 
position. In particular, the total cost comparison would be dependent on the salary of the two 
employees. A new hire may earn a lower salary than an experienced retiree returning to work. 

• The expected Main Plan cost is simply the cost of the retiree’s annuity, whether a return to work 
retiree or new employee is hired. 

• As noted above, we expect the number of employees impacted by this bill to be low. 
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Policy Issue Analysis 
 
Benefits Policy Issues 
 
• Adequacy of Retirement Benefits 

 
Members impacted by this bill will continue to receive their retirement benefit, but will not accrue 
any additional retirement benefit while working. 

 
• Competitiveness 

 
No impact. 
 

• Benefits Equity and Group Integrity 
 
This bill applies only to employees appointed by an elected official to an unclassified position. Retirees 
who are not appointed by an elected official to an unclassified position will be subject to different 
rules.  

 
• Purchasing Power 
 

Receiving both a retirement benefit and a salary will increase the purchasing power of members 
impacted by this bill. 
 

• Preservation of Benefits 
 
No impact. 

 
• Portability 
 

No impact. 
 
• Ancillary Benefits 

 
No impact. 

 
• Social Security  

 
Social Security benefits may be reduced before Social Security full retirement age if a retiree earns 
more than the yearly earnings limit. The yearly earnings limit no longer applies after reaching full 
retirement age. 
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Funding Policy Issues 
 
• Actuarial Impacts 

 
Based on previous actuarial analysis, the proposed change in Bill 1187 would result in higher plan 
liabilities. The specific cost would depend on the number of members affected by the legislation, as 
well as their specific circumstances (age, length of service, length of suspension of benefits, earnings 
before and after initial retirement, etc.). Due to the need for the employee to be appointed by an 
elected state official, we expect the number of employees impacted by this bill to be low. 
 

• Investment Impacts 
 
No impact. 

 
Administration Issues 
 
• Implementation Issues 

 
Based on input from NDPERS and their federal compliance consultant, we understand Bill 1187, as 
currently written, would put the qualification status of the plan at risk. 
 

• Administrative Costs 
 

No impact. 
 
• Needed Authority 

 
The bill appears to provide appropriate levels of administrative and governance authority to the PERS 
Board to implement the changes made by the bill. 
 

• Integration 
 
None. 

 
• Employee Communications 

 
Employers and/or NDPERS will need to communicate with employees impacted this bill, so that they 
understand their benefits and compensation. 

 
• Miscellaneous and Drafting Issues 
 

No Impact. 
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Disclosures and Additional Information 
 
We have reviewed the bill and provided a policy issue analysis from our perspective as actuaries. However, 
the policy issue analysis should not be considered to be comprehensive and there may be additional 
benefits policy, administration issues or legal issues that are not discussed in this letter. 
 
The signing actuary is independent of the plan sponsor. 
 
Bonita J. Wurst and Abra D. Hill are Members of the American Academy of Actuaries (MAAA) and meet the 
Qualification Standards of the American Academy of Actuaries to render the actuarial opinion herein. 
 
Please let us know if you have any questions. 
 
Sincerely, 
 

 
Bonita J. Wurst, ASA, EA, MAAA, FCA   Abra D. Hill, ASA, MAAA, FCA   
Senior Consultant      Consultant 

 
cc:  Rebecca Fricke, NDPERS 
 Joshua Murner, GRS 
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