
CODE OF CRIMINAL PROCEDURE 

CHAPTER 1 .  

PRELIMINARY PROVISIONS. 

§ 10384. Title. This act shall be known as the code of criminal procedure
of the state of North Dakota. [R. C. 1905, § 9548 ; C. Cr. P. 1877, § 1 ;  R. C. 
1895, § 7740.] 

§ 10385. Crime deftned. Punishments. A crime or public offense is an
act committed or omitted in violation of a law forbidding or commanding it, 
and to which is annexed, upon conviction, either of the following punishment& : 

1. Death.
2. Imprisonment.
3. Fine.
4. Removal from· office.
5. Disqualification to hold and enjoy any office of honor, trust or profit

under this state ; or, 
6. Other penal discipline. [R. C. 1905, § 9549 ; C. Cr. P. 1877, § 2 ;  R. C.

1895, § 77 41. ) 
§ 10386. Division of crimes. Crimes or public offenses are divided into :
1. Felonies.
2. Misdemeanors. [R. C. 1905, § 9550 ; C. Cr. P. 1877, § 3 ;  R. C. 1899,

§ 7742. J
§ 10387. Felonies deftned. Misdemeanor deftned. A felony is a crime which

is or may be punishable with death or imprisonment in the penitentiary ; 
every other crime is a misdemeanor. When a crime punishable by imprison­
ment in the penitentiary is also punishable by fine or imprisonment in a 
county jail, in the discretion of the court or jury, it is, except when otherwise 
specifically declared by law to be a felony, a misdemeanor for all purposes 
after a judgment imposing a punishment other than imprisonment in the peni­
tentiary. [R. C. 1905, § 9551 ; C. Cr. P. 1877, § §  4, 5 ;  R. C. 1895, § 7743. J

§ 10388. Punishment only on conviction. No person can be punished for a
public offense except upon legal conviction in a court having jurisdiction 
thereof. [R. C. 1905, § 9552 ; C. Cr. P. 1877, § 6 ;  R. C. 1899, § 7744.] 

§ 10389. How crimes prosecuted. Exceptions. Every public offense must
be prosecuted by information or indictment, except : 

1. When proceedings are had for the removal of a civil officer of the state,
or an officer of some political subdivision thereof. 

2. Breaches of military discipline arising in the militia, when in actual
service, and in the land and naval forces in time of war or public danger, or 
which this state may keep, with the consent of congress, in time of peace. 

3. Offenses tried in justices ', police and county courts in cases concerning
whieh lawful jurisdiction is or may be conferred upon such courts. [::?.. C. 
1905 .. § 9553 ; C. Cr. P. 1877, § 7 ;  R. C. 1895, § 7745. ]  

Sufficiency of  information, without indictment, in  <'ommon-law felonies. 1 
L.R.A. ( X.S. ) 1 153.

§ 10390. Criminal action deftned. The proceedings by which a party
charged with a public offense is accused and brought to trial and punishment, 
is known a!'l a criminal action. [R. C. 1905, § 9554 ; C. Cr. P. 1877, § 8 ;  R. C. 
1899, § 7746. ) 
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§§  10391-10394 CRIMIN AL PROCEDURE. Preliminary 

§ 10391. How prosecution entitled. A criminal action is prosecuted in the
name of the state of North Dakota as a party against the party charged with 
the offense. [R. C. 1905, § 9555 ; C. Cr. P. 1877, § 9 ;  R. C. 1895, § 7747. ] 

§ 10392. Party defendant. The party prosecuted in a criminal action is
designated in this code as the accused or as the defendant [R. C. 1905, § 9556 ; 
C. Cr. P. 1877, § 10 ; R. C. 1895, § 7748.]

§ 10393. Rights of defendant. In all criminal prosecutions the party
accused shall have the right : 

1. To appear and defend in person and with counsel.
2. To demand and be informed of the nature and cause of the accusation.
3. To meet the witnesses against him face to face.
4. To have the process of the court to compel the attendance of witnesses

in his behalf. 
. 5. T_o a speedy and public trial, and by an impartial jury of the county
m which the offense is alleged to have been committed or is triable, but 
subject to the right of the state to have a change of the place of trial for any 
of the causes for which the party accus�d may obtain the same. [R. C. 1905, 
§ 9557 ; C. Cr. P. 1877, § 11 ; R. C. 1895, § '7749.)

1. Necessity for presence of accused at trial. 28 Am. Dec. 629 ; 68 Am. Dec. 219.
Presence of accused at view by jury. 42 L.R.A. 378.
Waiver of presence of one charged with misdemeanor at time of receiving verdict.

tl L.R.A. ( N.S. ) 56. 
Right of accused to waive his presence at time of receiving verdict upon trial for 

felony. 14 L.R.A. ( N.S. )  603 ; 32 L.R.A. (N.S . )  306. 
Right to limit time of argument for counsel of accused. 25 L.R.A. ( N.S. )  1027 ; 

42 L.R.A. ( N.S. ) 209 ; 46 Am. St. Rep. 23. 
8. Right of cross-examination of witness at preliminary bearing, satisfies statute

10 ae to allow testimony of such witness at trial, when he is absent from state. State 
"'· Heffernan, 24 S. D. 1, 25 L.R.A. ( N.S. ) 876, 140 ,Am. St. Rep. 764, 123 N. W. 87. 

Testimony cannot be read on trial of criminal &l'tion from stenographer's transcript 
on preliminary examination of absent witne88C8. State v. Heffernan, 22 S. D. 513, 25 
L.R.A. ( N.S. ) 868, 1 1 8  N. W. 1027.

Constitutional right of an accused to be confronted by the witnessea, and what ia 1Lll
invasion of that right. 129 Am. St. Rep. 23. 

Protection of deaf defendant in criminal prosecution. 2 L.R.A. ( N.S. ) 509. 
Admissibil ity of testimony given on preliminary examination ae affected by right of 

aC<'used to be confronted with witnesses against him. 25  L.R.A . ( N.S. ) 868. 
4. Power to regulate or restrict constitutional right of defendant in criminal caas

to compulsory process to procure attendance of witness in his behalf. 8 L.R.A. ( N .S. ) 
609. 

15. Right of defendant to public trinl. 14 L.R.A. 809 ; 28  Am. St. Rep. 308.
Right of court to exclude publie from court room during criminal triat t

L.R.A . ( :N.S. ) 277 ; 27 L.R.A. ( N.S . )  487 ; 44 L.R.A. ( N .8 - )  583.
Effect of misconduct of spectator during criminal trial. 12  L.R.A. ( N.S. ) 98.
Permitting hosti le crowd in court room aa den ial of fair trial. 39 L.R.A. ( N.S. ) 647.
Improper demonstrations or remarks by spectators ns ground for mistrial or new

trial . 121  Am. St. Rep. 5 1 1. 
Right of the accused to speedy trial. 41 Am. Dec. 604 ; 85 Am. St. Rep. 187. 
Delay of prosecut ion ae ground for discharge of accused. 56 L.R.A. 5 13 .  
Fa ilure to  demand trial as waiver o f  right to  speedy trial. 44 L.R.A. (N.S . )  871. 

§ 10394. Only once prosecuted. No person can be twice put in jeopardy for
the same offense ; nor can any person be subjected to a second prosecution 
for a public offense for which he has once been prosecuted and convicted or 
acquitted or put in jeopardy, except as provided by law for new trials. [R. C. 
1905, § 9558 ; C. Cr. P. 1877, § 12 ; R. C. 1895, § 7750.] 

Whether appeal by state after al'quittal may be authorized without violating the 
proh ibit ions against placing the accused twice in jeopardy. 28 Am. St. Rep. 2 13. 

Decision as to former jeopardy as a federal question. 62 L.R.A. 530. 
Rig-ht to hue claim of former jeopardy determined in habeas corpus proceeding. 15 

L.R.A. ( �.S. )  227 .
<J1 1c>Rt ion whet!a, ,r �uit for statutory penalty is a civil or  criminal prosecution u

aff,,ct i n}.!  fornwr jc>opnr,t�· .  27 L.H.A . ( �.S. ) 752.  
\"n l i d i ty ,  1 1ncic>r cons t i tutional provision forbidding second jeopardy, of statute au• 

thor i z i 11g- in j unct ion against comm i �s ion of crime. 2 L.R.A. ( N.S. ) 1 1 11 .  
Eff,•(• t  of S('cond i nd i ctment or information for aame offense after accused i1  entitled 

to d i sl'har}.!I' ior \\' ant  oi pros1•�11 t i on  under first. 11 L.R.A. (N.S. ) 257,
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Provisions. CRIMIN AL PROCEDURE. §§ 10394-10395

Trial of inaane person a.a former jeopardy. 35 L.R.A. (N.S.)  470. 
Trial under erroneous theory aa to crime charged as former jeopardy. 24 L.R.A. (N.S. ) 

481 .  
Former jeopardy when trial is stopped for purpose of prosecution of  higher or 

different offense. 44 L.R.A. ( X.S. ) 617 .  
Does jeopardy attach where trial is begun with unswom jury. 40 L.R.A. (N.S . )  1213. 
Does impan1-ling jury and prOC'<'ed ing w i th the trial, without arraigning defendant, 

place him in "j eopardy. 27 L.R.A. ( N.S. ) 137. 
Former jeopardy . by reason of the discharge of the jury in the prisoner's absence. 44 

L.R.A. 69-1.
Effect of discharge of jury upon the d iscoHry of prejudice, disqualification or mis­

conduct of one or more of their number, to sustain a plea of former jeopardy. 14 
L.R.A. ( N.S. )  548.

Conviction under municipal ordinance as bar to prosecution under state statutes and
vice versa. 17 L.R.A. (N.S. ) 69. 

Conviction or acquittal of marital offense as bar to a subsequent prosecution. 40 
L.R.A. ( N.S. ) 615.

Acquittal of crime aa a bar to a subsequent prosecution of defendant for perjury com•
mitted on the former trial. 39 L.R.A. ( N.S. ) 385.  

Conviction or acquittal of offense aa a bar to prosecution for homicide in com­
mission of the offense. 63 L.R.A. 405. 

Effect of conviction of lower degree in prosecution for homicide aa acquittal of 
higher degree. 21 L.R.A. (N .S. ) 20. 

Conviction on charge of assault as bar to subsequent prosecution for homicide fol• 
lowing death of victim. 14 L.R.A. ( N.S. ) 209.

Acquittal of larceny aa bar to prosecution for forgery in same transaction. 4 
L.R.A. ( N .S.) 402.

Effect of a pending appeal from a conviction upon its operation aa a bar to 
another prosecution for the same offense. 23 L.R.A. ( N.8. ) 596. 

Former jeopardy in retrial on higher charge after setting aaide verdict for lower 
charge. 5 L.R.A. ( N.S. ) 571 ;  22 L.R.A. (N.S. ) 1159. 

Former jeopardy in retrial for substantive offense after setting aside verdict for 
attempt. 44 L.R.A. (N.S. ) 1047. 

Conviction or acquittal of sale of liquor aa a bar to a prosecution for sales made 
prior to the first indictment. 45 L.R.A. (N.S. ) 977. 

Collateral attack on former conviction or acquittal for fraud not affecting jurisdiction. 
36 L.R.A. (N.8. ) 985. 

Increasin� severity of punishment for second or subsequent offense. 34 L.R.A. 400 ; 
48 L.R.A. ( N .8. ) 204. 

§ 10395. Witness against self. Restraint, extent of. No person can bE>
compelled in a criminal action to be a witness against himself ; nor can a 
person charged with a public offense be subjected before conviction to any 
more restraint than is necessary for his det�ntion to answer the charge. [R. C. 
1905, § 9559 ; C. Cr. P. 1877, § 13" ;  R. C. 1899, § 7751.] 

Constitutional j?llaranty against self-incrimination ; equivalent exemption to witneu. 
1 L.R.A. ( �.S. ) 1 67. 

Eff'!•ct of statutes prohibiting the use of testimony against the witneaa. 14 L.R.A. 
407 ; 26 L.R.A. 418.  

Adducing evidence by experiment in presence of jury. 1 5  L.R.A. 223.  
Merely demanding that a<'cused produce incriminating document as violation of bis 

priv i ll'ge. 35 L.R.A. (N.S. )  1 171 .  
Incriminating evidence furnished by defendant acting under compulsion. 32 

L.R.A. ( N.S. ) 772.
Admissibility against accused of document& or things taken from him. 59 L.R.A.

465 ; 8 L.R.A. ( N.S. ) 762 ; 34 L.R.A. ( N.S. ) 58. 
Use in criminal proceedings of books which one has beon required to produce in an• 

other proceeding as violation of his right against belf-incrimination. 47 L.R.A. ( N .S. ) 
263. 

Admissibility of 1chedules filed in federal bankruptcy proceedings, in proeecution 
of bankrupt for concealment of property. 18 L.R.A. ( N.S. )  1 194. 

Conclusiveness of witness's atatement that the answer to questions against which he 
pleads his privilege would tend to criminate him. 24 L.R.A. (N.S . )  165. 

Neceeeity of claiming constitutional protection against being compelled to give in-
criminating evidence. 4 L.R • .A. ( N .S. ) 1144. 

Right to compel accused to exhibit h imself for examination. 28 L.R.A. agg.
Compelling accused to submit to physical examination. 68 Am. St. Rep. 251 .  
Power to require one who has caused injury to identify himself. 40 L.R.A. ( X.S. ) 613. 
Unneces11ary shackling or confining of prisoner during trial. 27 Am. Rep. 116. 
Right of prisoner to appear unmanacled at trial. 39 L.R.A.  821 .  
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§ §  to:H>6-10400 CRIMINAL PROCEDURE. Criminal Actions. 

§ 10396. How conviction can be had. No person can be convicted of a
crime or public offense unless by the verdict of a jury, accepted and recorded 
by the court, or upon a plea of guilty, or upon a judgment against him, his 
demurrer having been overruled, or upon a judgment of a justice 's court, 
or such other courts as are or may be created by law for cities, incorporated 
towns and villages, or county courts exercising increased jurisdiction as pro­
vided in section 111 of the constitution, in cases in which such judgment 
may be lawfully given without the intervention of a jury, or by the judgment 
of a court, a jury having been waived, upon a criminal charge not amounting 
to a felony. [R. C. 1905, § 9560 ; C. Cr. P. 1877, § 14 ; R. C. 1895, § 7752. ]  

Right of court in criminal case to direct a vcrdid of guilty. 22 L.R.A. (N.S. ) 304 
Right upon plea of guilty to sentence accused without intervention of jury. 35 

L.R.A. (N.S. ) 1 1 46.
Validity of waiver of jury trial in criminal action. 11 L.R.A. (N.S. ) 1136.
Effect of statutory declaration that murder committed by certain means or while

engaged in commission of felony shall be murder in the first degree, upon right of jury 
to pass upon the degree. 12 L.R.A. (N .S. ) 935. 

Whether verdict of acquittal may be set aside. 27 Am. Dec. 471. 

CHAPTER 2. 
COURTS HAVINO JURISDICTION IN CRP'UTA.L ACTIONS. 

§ 10397. Jurisdiction of district court. There is in each of the judicial
districts of this state a court denominated the district court, with jurisdiction 
conferred by the constitution of this state and the laws passed in pursuance 
thereof, and having, among other things, common law jurisdiction and author­
ity within their respective judicial districts for the redress of all wrongs 
committed against the laws of this state, affecting persons or property. [R. C. 
1 905, § 9561 ; C. Cr. P. 1877, § 15 ; R. C. 1895, § 7753.] 

C i rru it court has jurisdiction to try misdemeanors. State v. Finder, 10 S. D. 103, 72 
N. W. 97. 

As  giving district court original jurisdiction of misdemeanors. State v. Russell. 
18 N. D. 357, 1 2 1  N. W. 918 .  

§ 10398. Where district courts held. Each of the said district courts may
be held, for the trial of criminal actions, in any organized county or in any 
judicial subdivision in the same district, as is or may be provided by law. 
[R. C. 1905, § 9562 ; C. Cr. P. 1877, § 16 ; R. C. 1895, § 7754. ] 

§ 10399. Always open. Questions of fact.· Terms. The said district courts
are always open for the purpose of hearing and determining all questions, 
motions and applications of every kind and character in criminal actions or 
p_roceedings of which they have original or appellate jurisdiction, except issues 
of fact ; and said questions, motions and applications may be heard and 
determined at any place within the judicial district in which is situated the 
county or judicial subdivision wherein the action or proceeding is brought or 
is pending. But issues of fact in all criminal actions or proceedings must 
be tried at a regular term of the court in the county or judicial subdivision 
in which the same is legally brought or to which the place of trial is changed 
as provided by law. [R. C. 1905, § 9563 ; R. C. 1895, § 7755. ]  

§ 10400. Jurisdiction of district courts specifl.ed. Each of the said district
courts has and must exercise jurisdiction and authority : 

1 .  To inquire, by the intervention of a grand jury when required by law, 
of all public offenses committed or triable in the county or judicial sub­
division for which the court may be held. 

2. To inquire into the cause of the detention of all persons imprisoned in
the jail of the county or judicial subdivision, or otherwise detained, and to 
make nn order for their recommitment or discharge, or other disposition , 
accord ing to lnw. 

3. To hear, try and determine as l imited by law, all accusations in writing
presented by a grand jury, or otherwise as provided and for the causes 

2384 



Prevention of Off ensu. CRIMINAL PROCEDURE. §§ 10400-10-!0 i

specified in section 10468 of this code, against any district, county, townsh ip ,  
city or municipal officer or state officer not liable to impeachment, for mis­
conduct, malfeasance, crime or misdemeanor in office or for habitual drunken­
ness or gross incompetency and upon conviction to enter judgment as pre­
scribed by law. 

4. To hear, try and determine, upon information or indictment or otherwise
as provided by law, prosecutions for crimes or public offenses committed 
against the laws of this state, and to issue writs and process and do all other 
acts therein according to law as may be necessary in the exercise of said 
jurisdiction and authority, whether original or appellate, and upon conviction 
of any such crime or public offense, to impose the punishment prescribed by 
law therefor. [R. C. 1905, § 9564 ; C. Cr. P. 1877, § 17 ; R. C. 1895, § 7756. ] 

§ 10401. Decisions of district courts reviewable. The final decisions of the
district courts in criminal actions are reviewable and determinable by the 
supreme court, according to law, on appeals bringing up for review the recor<l 
and proceedings therein. [R. C. 1905, § 9565 ; C. Cr. P. 1877, § 18 ; R. C. 1895, 
§ 7757.]

§ 10402. Jurisdiction. Justices. Magistrates. _County courts. AB limited
by law directing the place of exercising their jurisdiction and authority, 
county, city, township and other justices of the peace; police magistrates and, 
when authorized by law, the judges of the county courts, and the county 
courts shall have jurisdiction and authority throughout the counties or the 
judicial subdivisions in which the county, city, township or municipality for 
which they are respectively elected, are located : 

1. To act as committing magistrates under the provisions of this code or
other laws of this state conferring the same. 

2. To hear, try and determine such petit misdemeanors as, by the constitu ­
tion of this state and the justices ' code or this code or other laws, jurisdiction 
is now or may hereafter be conferred upon them to punish. 

3. To adjudge and impose the punishment prescribed by law, upon con­
viction, in all cases within their jurisdiction to hear, try and determine. [R. C. 
1905, § 9566 ; C. Cr. P. 1877, § 19 ; R. C. 1895, § 7758. ] 

CHAPTER 3. 

PREVE,."ITION OF PUBLIC OFFENSES. 

ARTICLE 1. LAWFUL RESISTANCE, §§ 10403-10405. 
2. INTERVENTION OF THE OFFICERS OF JUSTICE, §§ 10406, 10407.
3. SECURITY TO KEEP THE PEACE, §§ 10408-10425.
4. POLICE IN CITIES AND VILLAGES, AND THEIR ATTENDANCE AT PUBLIC

MEETDlGS, §§ 10426, 10427. 
5. SUPPRESSION OF RIOTS, §§  10428-10439.

ARTICLE 1.- LAWFUL RESISTANCE. 
§ 10403. To commission of otf ense. By whom. Lawful resistance to the

commission of· a public offense may be made : 
1. By the party about to be injured.
2. By other parties. [R. C. 1905, § 9567 ; C. Cr. P. 1877, § 20 ;  R. C. 1899,

§ 7759. l
§ 10404. By party about to be injured. Resistance sufficient to prevent the

.iff'ense may be made by the party about to be injured : 
l. To prevent an offense against his person or his family or some member

thereof. 
2. To prevent an illegal attempt by force to take or injure property in hi!>

lawful possession. [R. C. 1905, § 9568 ; C. Cr. P. 1877, § 21 ; R. C. 1899, § 7760. J 
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§§ 10405-10414 CRIMINAL PROCEDURE. Prevention of 

§ 10405. By other persons. Any other person. in aid or defense of the per­
sou al.Jout. to 1.Je iu.iured, may make resistance sutncient to prevent the ofi'cn:.e. 
[R. C. 1905, § 9569 ; C. Cr. P. 1877, § 22 ; R. C. 1899, § 7761.] 

A1tTICLE 2.- fa'TEHVENTION OF THE OFFICERS OF JUSTICE. 

§ 10406. Public offenses prevented. Public offenses may be prevented by
the intervention of the officers of justice : 

1 .  By requiring a security to keep the peace. 
2 . By forming a police in cities and villages, and by requiring their attend •

ance  in  exposed places. 
a. By suppressing riots. [R. C. 1905, § 9570 ; C. Cr. P. 1877, § 23 ; R. C.

1899, § 7762. ] 
§ 10407. Persons aiding officers justified. When the officers of justice are

authorized to act in the prevention of public offenses, other perso1 1s  who by 
their command act in their aid, are justified in so doing. [R. C. 1905, § 9571 ; 
C. Cr. P. 1877, § 24 ; R. C. 1899, § 7763. ]

ARTICLE 3.- SECURITY TO KEEP THE PE.A.CE. 

§ 10408. Complaint for threatening, before whom. A complaint may be
laid before any of the magistrates mentioned in i;ection 10529, authorized by 
law to act within the county or judicial subdivision, that a person has threat• 
ened to commit an offense against the person or property of another. [R. C. 
1905, § 9572 ; C. Cr. P. 1877, § 25 ; R. C. 1895, § 7764. ] 

§ 10409. Complaint defined. A complaint within the meaning of this
article, is a statement in writing, made to a magistrate, that a person has 
threatened to commit an offense against the person or property of another, 
and subscribed and sworn to by the complainant. [R. C. 1905, § 9573 ; R. C. 
1895, § 7765. ] 

§ 10410. Magistrate must issue warrant. If it appears from such complaint
that there is just reason to fear the commission of the offense threatened, 
by the person complained of, the magistrate must issue a warrant, directed 
generally to the sheriff of the county, or any constable, or marshal or police­
man of the city or town, reciting the substance of the complaint, and com­
manding the officer forthwith to arrest the person complained of, and bring 
him before such magistrate. [R. C.  1905, § 9574 ; C. Cr. P. 1877, § 26 ; R. C. 
1895, § 7766. ] 

§ 10411. Procedure when charge controverted. When the person com­
plained of is brought before the magistrate, if the charge is controverted, the 
magistrate must take testimony in relation thereto. The evidence must on 
demand of the defendant be reduced to writing and subscribed by the wit­
nesses. [R. C. 1905, § 9575' ; C. Cr. P. 1877, § 27 ; R. C. 1899, § 7767. ]  

§ 10412. Wh�n accused must be discharged. If it appears that there is no
just reason to fear the commission of the offense alleged to have been tl1reat­
ened, the person complained of must be discharged. [R. C. 1905, § 9576 ; 
C. Cr. P. 1877, § 28 ; R. C. 1899, § 7768.]

§ 10413. When accused must give undertaking. If, however, there is just
reason to fear the commission of the offense, the person complained of may 
be required to enter into an undertaking, in such sum, not exceeding one 
thousand do1lars, as the magistrate may direct, with one or more sufficient 
sureties, to abide the order of the next district court of the county, and in 
the meantime to keep the peace toward the people of this state, and }>artfou­
larl.v toward the complainant. [R. C. 1905, § 9577 ; C. Cr. P. 1877, § 29 ; R. C. 
18!l9. § 7769 . ]  

§ 10414. When undertaking is or is not given. If  the undertaking requ ired
by t h C'  l ast scC't ion is giv1•n t lw party complained of must he discharged. If 
hc does not give i t  thc ma g-is t ra t.<' must rommit him to prison, specifying in 
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i'ublic Offenses. CRIMINAL PROCEDURE. §§ 10!14-1042[>

the warrant the requirement to give security, the amount thereof and the 
omission to give the same. [R. C. 1905, § 9578; C. Cr. P. 1877, § 30; R. C. 
1899, § 7770.] 

§ 10415. Accused committed. How discharged. If the person complained
of is committed for not giving security, he may upon giving the same, be 
discharged by any justice of the peace of the county or of the city or town­
ship, or by any police magistrate of the county, or by the judge of the county 
court of the county when authorized to act as a committing magistrate or by 
the judge of the district court of the county. [R. C. 1905, § 9579; C. Cr. P. 
1877, § 31; R. C. 1895, § 7771.] 

§ 10416. Undertaking transmitted to district court. The undertaking must
be transmitted by the magistrate to the next district court of the county. 
[R. C. 1905, § 9580; C. Cr. P. 1877, § 32; R. C. 1899, § 7772.] 

§ 10417. Assault in presence of court. A person who, in the presence of a
court or magistrate, assaults or threatens to assault another or commit an 
offense against his person or property or who contends with another with 
angry words, may be ordered by the court or magistrate to give security, as 
provided in section 10413, or if he refuses to do so he may be committed 
as provided in section 10414. [R. C. 1905, § 9581; C. Cr. P. 1877, § 33; R. C. 
1899, § 7773.] 

§ 10418. Accused must appear at district court. A person who has entered
into an undertaking to keep the peace must appear on the first day of the 
next term of the district court of the county. If he does not the court may 
forfeit his undertaking and order it to be prosecuted unless his default is 
excused. [R. C. 1905, § 9582; C. Cr. P. 1877, § 34; R. C. 1899, § 7774.] 

What conduct will work a forfeiture of a peace bond. 40 L.R.A.(N.S.) 186. 
§ 10419. Complainant not appearing, accused discharged. If the complainant

does not appear the person complained of may be discharged, unless good 
cause to the contrary is shown. [R. C. 1905, § 9583; C. Cr. P. 1877, § 35; 
R. C. 1899, § 7775.]

§ 10420. Procedure when parties appear. If both parties appear the court
may hear their proofs and allegations, and may either discharge the under­
taking or require a new one for a time not exceeding one year. [R. C. 1905, 
§ 9584; C. Cr. P. 1877, § 36; R. C. 1899, § 7776.]

§ 10421. When undertaking broken. An undertaking to keep the peace
is broken on the failure of a person complained of to appear at the district 
court as provided in section 10418 or upon his being convicted of a breach of 
the peace. [R. C. 1905, § 9585; C. Cr. P. 1877, § 37; R. C. 1899, § 7777.) 

§ 10422. Action upon undertaking. Upon the state's attorney producing
evidence of such conviction to the district court to which the undertaking is 
returned, that court must order the undertaking to be prosecuted, and the 
state's attorney must thereupon commence an action upon it in the name of 
this state. fR. C. 1905, § 9586; C. Cr. P. 1877, § 38; R. C. 1899, § 7778.) 

§ 10423. What alleged in action. In the action the offense stated in the
record of conviction mnst be alleged as the breach of the undertaking, and 
such record is conclusive evidence thereof. [R. C. 1905, § 9587; C. Cr. P. 1877, 
§ 39; R. C. 1899, § 7779.]

§ 10424. Limitation. Security to keep the peace or to be of good behavior
cannot be required, except as prescribed in this article. [R. C. 1905, § 9588: 
f!. Cr. P. 1877, § 40; R. C. 1899, § 7780.] 

§ 10425. Costs to be taxed. In all cases of security to keep the peace under
this article, the court in addition to the orders mentioned in said article shall 
tax the costs against the complainant or defendant, or both, as just.ice may 
require. and enter judgment therefor, which may be enforced as judgments 
in criminal cases, and execution may issue therefor. [R. C. 1905, § 9589; 1881, 
eh. 88, § 1; R. C. 1899, § 7781.] 
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AR'rICLE 4.- POLICE IN CITIES .�ND VILLAGES, AND THEIR ATTENDANCE .AT 
PUBLIC MEETINGS. 

§ 10426. Organitation of police. The organization and regulation of the
police in the cities and villages of this state are governed by special statutes. 
[R. C. 1905, § 9590; C. Cr. P. 1877, § 41; R. C. 1899, § 7782.] 

§ 10427. Force to attend public meetings. The mayor or other officer hav­
.ing the direction of the police in a city or village, must order a force 
sufficient to preserve the peace to attend any public meeting when he is 
satisfied that a breach of the peace is reasonably apprehended. [R. C. 1905, 
§ 9591; C. Cr. P. 1877, § 42; R. C. 1899, § 7783.)

ARTICLE 5.- SUPPRESSION OF RIO'l:�. 

§ 10428. Officer may command assistance. When a sheriff or other public
officer authorized to execute process, finds or has reason to apprehend that 
resistance will be made to the execution of the process, he may command as 
many male inhabitants of his county as he may think proper, and any military 
company or companies in the county, armed and equipped, to assist him in 
overcoming the resistance, and if necessary, in seizing, arresting and confining 
the resisters and their aiders and abettors, to be punished according to law. 
[R. C. 1905, § 9592; C. Cr. P. 1877, § 43; R. C. 1899, § 7784.) 

§ 10429. Officer must report resisters. The officer must certify to the court
from which the process is issued, the names of the resisters and their aiders 
and abet.tors, to the end that they may be proceeded against for contempt. 
[R. C. 1905, § 9593; C. Cr. P. 1877, § 44; R. C. 1899, § 7785.) 

§ 10430. Person commanded refusing, punished. Every person commanded
by a public officer to assist him in the execution of process, as provided in 
section 10428, who without lawful cause, refuses or neglects to obey the com­
mand, is guilty of a misdemeanor. [R. C. 1905, § 9594; C. Cr. P. 1877, § 45; 
R. C. 1899, § 7786.)

§ 10431. Governor may order additional force. If it appears to the goY­
ernor that the power of the county is not sufficient to enable the sheriff to 
execute process delivered to him, or to suppress riots and to preserve the 
peace, he must on the application of the sheriff or the judge, order such a 
force from any other county or counties as is necessary, and all persons so 
ordered or summoned by the· governor or acting governor, are required to 
attend and act; and any such persons who without lawful cause, refuse or 
neglect to obey the command, are guilty of a misdemeanor. [R. C. 1905, 
§ 9595; C. Cr. P. 1877, § 46; R. C. 1899, § 7787.]

§ 10432. Governor may ask aid of the United States. Under the facts and
circumstances mentioned in the last section and when the civil power of the 
county is not deemed sufficient, it shall be the duty of the governor to apply 
to the military authorities of the United States for a force sufficient to exe­
cute the laws and to prevent resistance thereto, to suppress riots, execute 
process and preserve the peace. [R. C. 1905, § 9596; C. Cr. P. 1877, § 47; R. C. 
1899, § 7788.] 

§ 10433. Unlawful assemblage. When any number of persons, whether
armed or not, are unlawfully or riotously assembled, the sheriff of the county 
and his deputies, the officials governing the city or town, or the justices of 
the peace and marshals and constables and police thereof, or any of them. 
must go among the persons assembled or as near to them as possible, and 
command them in the name of the state immediately to disperse. [R. C. 1905, 
§ 9597; C. Cr. P. 1877, § 48; R. C. 1899, § 7789.]

§ 10434. Procedure if rioters do not disperse. If the persons assembled do
not immediately disperse, the magistrates and officers must arrest them or 
cause tbem to be arrested, that they may be punished according to law, and 
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for that purpose may command the aid of all persons present or within the 
county. [R. C. 1905, § 9598; C. Cr. P. 1877, § 49; R. C. 1899, § 7790.] 

§ 10435. Who deemed rioters. If a person so commanded to aid the magis­
t rates and officers neglects to do so, he is deemed one of the rioters, and is 
punishable accordingly. [R. C. 1905, § 9599; C. Cr. P. 1877, § 50; R. C. 1899, 
§ 7791.]

§ 10436. Negligence of officers is a misdemeanor. If a magistrate or officer
having notice of an unlawful or riotous assembly mentioned in section 10433, 
neglects to proceed to the place of the assembly, or as near thereto as he can 
with safety, and to exercise the authority with which he is invested for 
suppressing the same and arresting the offenders, he is guilty of a misde­
meanor. [R. C. 1905, § 9600; C. Cr. P. 1877, § 51; R. C. 1899, § 7792.] 

§ 10437. When officers may disperse assembly. If the persons assembled
and commanded to disperse do not immediately disperse, any two of the 
magistrates or officers mentioned in section 10433, may command the aid of 
a sufficient number of persons, and may proceed in such manner as in their 
judgment is necessary to disperse the assembly and arrest the offenders. 
[R. C. 1905, § 9601; C. Cr. P.- 1877, § 52; R. C. 1899, § 7793.] 

§ 10438. Endeavors before endangering life. Every endeavor must be used,
both by the magistrate and civil officers and by the officer commanding the 
troops, which can be made consistently with the preservation of life, to induce 
or force the rioters to disperse before an attack is made upon them by which 
their lives may be endangered. [R. C. 1905, § 9602; C. Cr. P. 1877, § 53; 
R. C. 1899, § 7794.]

§ 10439. Penalty for resisting. A person who after the •publication of a
proclamation by the governor or acting governor, or who after lawful notice 
as aforesaid to disperse and retire, resists or aids in resisting the execution 
of process in a county declared to be in a state of riot or insurrection, or 
who aids or attempts the rescue or escape of another from lawful custody or 
confinement, or who resists or aids in resisting a force ordered out by the 
governor or any civil officer as aforesaid, to quell or suppress an insurrection 
or riot, is guilty of a felony, and is punishable by imprisonment in the peni­
tentiary for not less than two years. [R. C. 1905, § 9603; C. Cr. P. 1877, § 54; 
R. C. 1899, § 7795.]

Liability of infant for riot. 36 L.R.A. 208. 

CHAPTER 4. 
PROCEEDINGS FOR THE RElfOV AL OF PUBLIC OFFICERS. 

ARTICLB 1. REMOVAL BY hlPEACHMENT, §§ 10440-10466. 
2. REMOVAL BY JUDICIAL PROCEEDINGS, §§ 10467-10482.

ARTICLE 1.- RElfOVAL BY IMPEACHMENT. 
§ 10440. Impeachments. What officers liable to and for what. The gov­

ernor and other state and judicial officers of the state, except county judges, 
justices of the peace and police magistrate�, shall be liable to and may be 
impeached for habitual drunkenness. crimes, corrupt conduct or malfeasance 
or misdemeanor in office. The articles of impeachment may contain charges 
and specifications, or either, predicated upon or on account of any crime, 
corrupt conduct, malfeasance or misdemeanor in office committed by the 
accused during any previous term of the same office. [R. C. 1905, § 9604; 
R. C. 1895, § 7796.]

§ 10441. Commencement. Trial; Presiding officer. The sole power of
impeachment is vested in the house of representatives and a concurrence of a 
majority of all the members is necessary to the exercise thereof. All impeach­
ments shall be tried by the senate sitting for that purpose, and the senators 
;;hall be npon oath or affirmation, to do justice according to law and the 
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evidence. When the governor or lieutenant governor is on trial, the chief 
j ustice of the supreme court shall preside, or in case he is disqualified 
or unable to preside, then some other judge of said court to be selected by 
the senate. No person shall be convicted without the concurrence of two­
thirds of the senators elected. [R. C. 1905, § 9605 ; R. C. 1895, § 7797. J 

§ 10442. Bow originated. Prosecution. Articles. Every impeachment
must be originated by resolution adopted by the house of representatives, and 
the prosecution thereof conducted by at least five managers selected therefor 
by the house. Said managers, or a committee of the house, must prepare the 
articles of impeachment in accordance with the resolution of the house and 
submit them to the house for approval, and when approved the managers must 
present the same at the bar of the senate and immed!ately deliver them to 
the presiding officer thereof. The house may authorize the managers to 
employ counsel to assist them in the preparation and prosecution of the 
articles of impeachment. [R. C. 1905, § 9606 ; R. C. 1895, § 7798. ] 

§ 10443. Form of articles and speciiications. The articles of impeachment
shall be divided into separate charges and specifications thereunder. The 
charges shall be numbered consecutively by themselves and each shall set 
forth in a general way the facts claimed to constitute one of the offenses 
named in section 10440. The specifications under each charge shall imme­
diately follow it and be consecutively numbered, and each shall set forth 
the facts claimed to constitute an offense of the kind named in the charge 
under which it is placed. There may be as many charges and as many speci­
fications under each as the circumstances may require. No objection shall 
be made on account of the form of the arti cles of impeachment, and the 
same shall be deemed sufficient in substence if th'eir allegations enable the 
accused to understand tli e nature of the accusations against him, and to 
make his defense. [R. C. 1905. § 9607 ; R. C. 1895, § 7799.)  

§ 10441. Day for hearing. Notice to accused. The senate must whenever
articles of impeachment are presented to it by or on behalf of the house of 
repres<'ntatives, assign a day for the hearing of the impeachment and in form 
such house thereof. The day so assigned shall not he earlier in the ses�ion 
than that at which the completion of the business of the legislative assembly 
may be effected. But all steps and preparations necessary may be taken and 
made from time to time during the session to enable the trial to begin 
immediately upon the completion of the business of the legislative assembly. 
'fhe president of the senate or other person presiding therein, must cause 
a copy of the articles of impeachment with a notice to answer the same, at 
the time and place appointed, to be served upon the accused not less than 
twenty days before the day set for the trial. [R. C. 1905, § 9608 ; R. C. 1895, 
§· 7800. ]

§ 10445. Service of notice. The service must be made upon the accused
personally, or if he cannot upon dili gent inquiry be found within the state, 
the senate upon proof of that fact may order the notice to be served by 
publication or' otherwise in such manner as it may deem proper ; and the 
notice as published must require the accused to appear at the specified time 
and place to answer the articles· of impeachment. When the notice to the 
accused is served by publication or otherwise than personally within the 
state, the articles of impeachment may be served upon the accused by mail 
or otherwise as the senate may �eem proper. [R. C. 1905, § 9609 ; R. C. 1895, 
§ 7801 . l

§ 10446. Procedure after notice. I f  the accusNl does not appear the senate
upon proof of service of the notice and arti cles of impeachment in any manner 
provided in the last two sections. as the circumstances may require, may, 
of i ts  own motion or for cause shown, assign another day for the hearing 
of the accu:a;ed, or may proc<'ed in the ahs<'ncr of the accused to trial and 
judgment. [ R. C. 1905, § 961 0 ; R. C. J 80:\ § 7802. l

2390



fublic Officers. CRIMINAL PROCEDUHE. §§ 10--147-104-53

· § 10447, Impeachment suspends officer. No officer shall exercise the duties
of his office after he shall have been impeached and before his acquittal.
Whenever upon the impeachment of an officer there is no one authorized by
law to perform the duties of the office, and the senate shall by resolution
declare that the public service may suffer by reason thereof, the governor
i;;hall designate some suitable person to perform the duties of the office until
the end of the trial upon the articles of impeachment, and the person so
designated shall receive the same salary, fees and emoluments as such officer
during his incumbency. If the accused is acquitted, he shall thereby be
immediately restored to the office, but if he is convicted, the office shall be
deemed vacant and be immediately filled as provided by law. [R. C. 1905,
§ 9611 ; R. C. 1895, § 7803.]

§ 10448. Organization of court. Powers. It shall be the duty of the senate
and each member thereof, unless excused for cause, to meet at the senate 
chamber on the day assigned to bear the impeachment and organize as a 
court for the trial of the same, and such organization shall be held and 
deemed to be . perfected when the presiding officer of the senate and all 
members thereof, not excused, shall have taken the oath or affirmation pre­
scribed. No member shall sit in the trial, or give his vote upon sueh trial, 
until he shall have taken such oath or affirmation. The oath or affirmation 
shall be administered by the secretary of the senate to the presiding officer 
thereof, and by the presiding officer to each of the members of the senate. 
The senate sitting as a court upon the trial of an impeachment shall have the 
same power to compel the attendance of its members as when engaged in 
ihe ordinary business of legislation. [R. C. 1905, § 9612; R. C. 1895, § 7804.]

§ 10449. Counsel for accused. If the accused appears and is unable to
procure the assistance of counsel, it is the duty of the president of the
senate, or other person presiding, to appoint some suitable person to assist
him in his defense. If he is served by publication and fails to appear, it is
the duty of the president of the senate, or other person presiding, to appoint
80me person as counsel to appear in his behalf and make defense for him.
{R. C. 1905. § 9613; R. C. 1895, § 7805.]
· · § 10450. How accused may answer. When the defendant appears he may
ih writing object to the sufficiency of the articles of impeachment, or he may
answer the same by an oral plea of not guilty. Such plea mu!;t be · entered
upon the journal, and puts in issue every material allegation of the articles
of impeachment and the specifications thereunder; or the accused may answer
the articles in writing. [R. C. 1905, § 9614; R. C. 1895, § 7806.]

§ 10451. Objections to the articles. Procedure. If the accused makes
objections to the sufficiency of the articles of impeachment and such ohjections 
are sustained by a majority of the members of the senate, the decision shall 
be entered on the journal and no further proceedings be had upon the articles, 
but if such objections are not sustained by a majority of the members of 
the senate, the accused must be ordered forthwith to answer the articles. 
[R. C. 1905. § 9615; R. C. 1895, § 7807.] 
. § 10452. Objections overruled. Further proceedings. If the accused upon 

the overruling of his objections as provided in the last section, then pleads 
guilty to any or all of the charges or specifications, the senate must render 
judgment of conviction against him, but if he pleads not guilty or refuses 
to plead. the senate must at such time as it may appoint proceed to try the 
impeachment. [R. C. 1905, § 9616; R. C. J895, § 7808. ]  

§ 10453. Duty of secretary of  senate. I t  shall be  the duty of the secretary
of tlrn senate in all cases of impeachment to keep a full and correct reeord 
of all proceedings and said record shall be held and become a public record. 
'Fhe secretary of the senate shall also have power to administer all requ isite 
oaths and affirmations. [R. C. 1905, § 9617 ; R. C. 1895, § 7809.] 

239 1 



§ §  10454--10463 CRIMIN AL PROCEDURE. Rcmoral of 

§ 10454. Subordinate officers of the court. The senate sitting as a court of
impeachment shall have power, from time to time, to appoint such subordinate 
officers, clerks and reporters as may be necessary for the convenient trans­
action and dispatch of business, and may at any time remove such officers or 
any of them. [R. C. 1905, § 9618 ; R. C. 1895, § 7810.] 

§ 10455. Process for witnesses. The managers selected by the house of
representatives and the person impeached and his counsel, shall, severally, be 
entitled to process for compelling the attendance of persons and witnesses, 
or the production of papers or records required for the trial of the impeach­
ment. [R. C. 1905, § 9619; R. C. 1895, § 7811.] 

§ 10456. Senate may make rules. Subpoenas. The senate sitting as a
court of impeachment shall have full power and authority to establish such 
rqJes and regulations for the trial of the accused as may be necessary, and 
shall have power to adjourn from time to time and dissolve when its work 
is conclu<led, and to compel obedience to its process and orders. Its process. 
including subpoenas, shall run into every part of the state and may be served 
by the same officers as other process, or by any person authorized by the 
presiding officer of the court to serve the same, and shall have the same force 
and effect as subpoenas from district courts in criminal actions. [R. C. 1905, 
§ 9620 ; R. C. 1895, § 7812.]

§ 10457. Privileges of court. Imprisonment. The senate, while sitting as
a court of impeachment, shall have all the powers and privileges conferred 
upon it by the constitution as a house of the legislative assembly or the laws 
passed in pursuance thereto, provided imprisonment shall not extend beyond 
the dissolution of the court of impeachment. [R. C. 1905, § 9621; R. C. 1895, 
§ 7813. ]

§ 10458. Vote on charge. Conviction. The vote upon the charges and
specifications shall be taken by yeas and nays, beginning with the first 
specification under the first charge and continuing until all the specifications 
under the first charge have been disposed of. A vote shall be taken in the 
same way upon each specification and all specifications and other charges in 
the articles of impeachment until they are all disposed of. If two-thirds of 
the members elected concur in favor of a conviction upon any of the charges 
or specifications the accused must be convicted, otherwise he shall be acquitted. 
[R. C. 1905, § 9622; R. C. 1895, § 7814.] 

§ 10459. Upon conviction, judgment entered by resolution. If the accused
is convicted the senate must, at such time as it may appoint, pronounce 
judgment in the form of a resolution entered upon the journal of the senate. 
[R. C. 1905, § 9623; R. C. 1895, § 7815.] 

§ 10460. Adoption of resolution. On the adoption of the resolution by a
majority of the members present who voted on the question of acquittal or 
conviction, it becomes the judgment of the senate. [R. C. 1905, § 9624; R. C. 
1895, § 7816.] 

§ 10461. Extent of judgment of conviction. The judgment may be that the
defendant be removed from office, or that he be removed from office and 
disqualified to hold any office of trust or profit in the state. [R. C. 1905, 
§ 9625; R. C. 1895, § 7817.]

§ 10462. Effect of such judgment. If a judgment of conviction is given.
the defendant shall be disqualified from exercising any of the functions of 
the office, and from receiving the salary, fees or emoluments thereof, and the 
office shall be filled for the remainder of the term as upon a vacancy. [R. C. 
1905, § 9626 ; R. C. 1895, § 7818.] 

§ 10463. Lieutenant governor impeached. If the lieutenant governor is
impeached, notice of the impeachment must be immediately given to the 
senate by the house of representatives. that another president may be chosen. 
(R. C. 1905, � 9627; R. C. 1895. § 7819.] 
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§ 10464. Impeachment does not bar prosecution. If  the offense for which
the defendant is impeached or convicted is also the subject of an information 
or indictment, the information or indictment is not barred thereby. [R. C .  
1905, § 9628 ; R .  C .  1895, § 7820. ] 

§ 1046G. Compensation. lrlembera. Counsel. Payment. The presiding
officer, except the chief justice when presiding, and members of the senate 
while sitting as a court of impeachment, and of the house of representatives, 
shall each receive their regular per diem and mileage while attending the 
court of impeachment, and the compensation of the secretary of the senate, 
sergeant-at-arms and all subordinate officers, clerks and reporters of the court 
and counsel employed to assist the managers, shall be such amount as shaU 
be determined upon by a vote of the members of such court. The state 
auditor upon presentation of a certificate or certificates signed by the presiding 
officer and secretary of the senate, shall draw his warrants upon the state 
treasurer to pay the expense of the senate, and the compensation of the 
officers, clerks and reporters and counsel under the provisions of this article . 
[R. C. 1905, § 9629 ; R. C. 1895, § 7821.] 

§ 1046_6. Compensation. Offl.cera. Witnesses. Payment. The same fees
shall be allowed to witnes�es, officers and other persons serving process or 
orders as are allowed for like services in criminal actions, but no fees can 
be demanded in advance. Such fees shall be certified and paid as provided 
in the preceding section for the payment of the senate, officers, clerks, 
reporters and counsel, but subject to the right of the senate to disallow all 
fees and charges which it shall deem unreasonable or unnecessary. [R. C. 
1905, § 9630 ; R. C. 1895, § 7822. ] 

ARTICLE 2.- REMOV.AL BY JUDICIAL PROCEEDINGS. 

§ 10467. Additional proceedings. Removal from office. In addition to the
proceedings mentioned in chapter 25 of the code of civil procedure and article 
2, chapter 7, of the political code, and apart and distinct from any other 
criminal action or proceedings, the following provisions are adopted to obtain 
a judgment of removal from office. [R. C. 1905, § 9631 ;  C. Cr. P. 1877, § 55 ; 
R. C. 1899, § 7823 . ]

Action cannot be  brought in  name of county or  private person. Wishek v .  Becker, 
10 N. D. 63, 84 N. W. 590. 

Removal of regent of education by governor. State v. Shannon, '1 S. D. 319, 64 N. W. 
175. 

§ 10468. Accusation. Causes for removal. An accusation in writing against
any district, county, township, city or municipal officer, or state officer not 
Ua.ble tQ impeachment, except representatives in congress and members of the 
legislative assembly, for misconduct, malfeasance, crime or misdemeanor in 
office, or for habitual drunkenness or gross incompetency, may be presented 
by the grand jury to the district court of the county in or for which the 
officer accused is elected or appointed ; provided, that when such proceedings 
are against a state officer not liable to impeachment, the accusation may be 
presented by the grand jury of the county or judicial subdivision in which 
such officer resides or in which he has his place of office for the transaction of 
his official business. [R. C. 1905, § 9632 ; C. Cr. P. 1877, §§ 56, 67 ; R. C. 1895, 
§ 7824. ]

§ 10469. Form of accusation. The accusation must state the offens<·
charged in ordinary and concise language, without repetition, and in such 
manner as to enable a person of common understanding to know what is 
intended. [R. C. 1905, § 9633 ; C. Cr. P. 1877, § 57 ; R. C. 1899, § 7825. ]  

§ 10470. Duty of judge. State 's attorney. After receiving the accusation
the judge to whom it is delivered must forthwith ca.use it to be transmitted 
to the state 's attorney of the county or subdivision, except when he is thP 
officer accused, who must cause a copy thereof to be served upon the defend­
ant, and require by written notice of not less than five days that he appear 
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before the district court of the county or subdivision, and answer the  nc , ·usa­
tion at a specified time. The original accusation must then be tikd \\' , t'. l i  
the clerk of  the cour�. [R. C. 1905, § 9634 ; C. Cr. P .  187i, § 58 ; R .  C. 1S9i), 
§ 7826. I · 

§ 10471 . Defendant must appear. The defendant must appear at the t im"
appointed in the notice and answer the accusation unless. for  sufficient cauk: 
the court assigns another day for that purpose. If he does not appear, the 
court may proceed to !war an<l determine the a ccusat i on  in his absencu; 
[R. C. 1 905, § 9635 ; C. Cr. P. 1877. § 59 ; R. C. 1899, § 7827. ] 

§ 10472. Defendant 's answer. The defendant may answer the accusation
eit her by object ing  to the sufficiency thereof or of any art i cle therein,  or by 
deny in g- the truth of the same. (R. C. 1905, § 96:36 ; C. Cr. P. 1877, § - 60 ;  
R .  C .  1 ;,99, § 7 828. ]  

§ 1C473. Objections for insufficiency. If he objects to the legal sufficiency
of 1 he accusati<_>I},  the objection must be in writ in g  bnt need not be in any 
spec ific  form. it  being sufficient if it presents intelligibly the ground of the 
object ion. fR. C. 1 905, § 96:37 ; C. Cr. P. 1877, § 61 ; R. C. 1899, § 7829. ]

§ 10474. Denial may be oral. If he denies the truth of the accusation, the
denial  may be oral and without oath and must be entered upon the minutes. 
[R. C. 1 905, § 9638 ; C. Cr. P. 1 877, § 62 ; R. C. 1899, § 7830. ) 

§ 10475. Objections overruled. Answer. If an objection to the sufficiency
of the  accusation is not sustained , the defendant must answer the accusation 
fort hwith . fR. C. 1905, § 9639 ;  C. Cr. P. 1877, § 63 ; R. C. 1899, § 7831 . )  

§ 10476. Conviction on plea or trial. If  the  defendant pleads guilty the
cou rt must render . judgment of  conviction against him. If he den ies the 
matters charged or refuses to answer the accusat ion, the court must immP.di­
ately or at such time as it may appoint proceed to try the accusation. [R. C. 
'1905. § 9640 ; C. Cr. P. 1877, § 64 ;  R. C. 1895, § 7832. ) 

§ 10477. Trial by jury. 'l'he trial must be by a jury and conduc>ted in all
respects in the same manner as the trial of an information or indictment for 
a misd emeanor. [R. C. 1905, § 9641 ; C. Cr .. P. 1877, § 6.5 ; R. C. 1899, § 7833. 1

§ 10478. Judgment on conviction. Upon a conviction the court must pro.
nouncc judgment that the defendant be removed from office. But to warrant 
a removal the j udgment must be entercrl npon the minutes, assigning therein 
the causes of removal. [R. C. 1905, § 9642 ; C. Cr. P. 1877, § 66 ; R. C. 1899. 
§ 7834. J

. � Proceeding against sheritT . un�er statute rot barred by judgment not upon merits.
date ex rel. Atty.·Gen. v. D1str1ct Ct., 13 N . D. 2 1 1 ,  1 00  N. W. 241!. 

§ 10479. Process for witnesses. The state 's attorney or other person ap-:
po intr<l to prosecute, and the defendant, are respectively entitled to such, 
process as may be necessary to enforce the a,ttendance of witnesses, as upori'_ 
a t r i al of an information or indictment. [R. C. 1905, § 9643 ; R. C. 1895,: 
§ 7835 . l

§ 10480. Appeal from judgment of removal. From a judgment of removal
an a ppeal may be taken to the supreme court in the same manner as frotll, 
a judgment in a civil action ; but until such judgment is reversed the defendant 
is suspended from his office, and pending the appeal the office must be filled , 
as i u  case  of vacancy. [ R. C. 1905, § 9644 ; R. C. 1895. § 7836.)  

§ 10481. Proceedings to remove state 's attorney. The same proceedings
may be had on like grounds for the removal of a state 's attorney, except that 
the accusation must be deliver<'d by the judge to the .clerk, and by him tQ 
such person as may be appoi nted by the judge to act as prosecuting officer , 
in the  matter, who is authorized and requ ired to conduct the proceedings. 
[R. C. 1 905, § 9645 ; C. Cr. P. 1 877,  § 69 ; R. C. 1895, § 78:37 . ]  

§ 10482. Other accusation and proceedings ther�on. When an accu�ati?u
i n  writ ing and verified bv the oath of any person 1s presented to the d 1str1ct 
court, allrging that an ofl1cer within the jurisdiction of the court has bccm 
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ik,lard!J Proceeding,. CRIMIN AL PROCEDURE. §§ 10482-10483

gu iity o f  charging and collecting illegal 'fees for services rendered or to be 
n·wlerrd in his office, or has refused or neglected to perform the official duties 
prrta iu ing to his office, or has rendered himself incompetent to perform his 
said dutil's by reason of habitual drunkenness or other cause, the judge of 
the court to whom it is delivered must forthwith cause it to be transmitted 
to the state 's attorney of the county, or in case it is against the state 's attorney 
of the county, the accusation must be delivered by the judge to the clerk of 
the court and by him to such person as may be appointed by the judge to act 
as prosecuting officer in the matter, and the state 's attorney of the county or 
person appointed to prosecute, must cause a copy of said accusation to be 
served upon the accused and, by written notice, require him to appear before 
tht court at a time specified, not more than twenty days nor less than five 
days from the time the accusation was presented, and answer said accusation. 
On the d11y named in said notice, or on some subsequent day not more than 
thirty days from that on which the accusation was presented, to be fixed 
by the judge, the court must proceed to hear the accusation and evidence 
offered in support of the same and the answer, if any is made, and the 
evidence offered by the party accused. The court may try and determine the 
issues unless the accused requires that they be submitted to a jury. If a 
jury is required the court must forthwith in a summary manner cause a 
jury to be impaneled and the matter submitted to them. Challenges shall 
be allowed and the trial conducted in the same manner as a trial by jury in 
a civil action. If the charge is tried by the court it shall proceed as a civil 
action tried by the court. The decision of the court or the verdict of the 
jury shall be " guilty, " or " not guilty. " Costs shall be awarded as in a 
civil action. If the accused is found guilty either by the decision of the 
court or by the verdict of the jury, the court shall render judgment that 
t he accus<>d be removed from his office, and for the costs of the action. A 
statement of the case may be settled and an appeal taken as provided by 
l aw in a civil action. The court may, in its discretion, if the accused is
found guilty, award treble costs against him. If the court finds that the
nccusation was made without probable cause, it must tax the costs of the
prosecution and trial against the complainant. [R. C. 1905, § 9646 ; C. Cr. P.
1 877, § 70 ; R. C. 1895, § 7838. ]

So long as officer la permitted to remain in office he ta entitled to salary, in absence 
of statute establish ing different rule. Putnam v. Custer County, 25 S. D. 542, 127 
�- w. 641. 

OfJicer may be remond for misconduct. Re Simpson , 9 N. D. 379, 83 N. W. 541.  
�emoval cannot be delayed by app<>al. Myrick , . .  McCab(>, 5 N. D. 422,  67 N. W. 143. 
State's attorney 1nay be removed for willful refusal to prosecute case. State ex rel. 

Clyde v. Lauder, 1 1  X. D. 136,  90 N. W. 564. 
As to r ight to object to accusation in  proceedings under statute on any ground one 

m ight assi�n by way of demurrer to complaint. 8tate v. Riehardaon, 16 N. D. 1, 109 
�- \\', 1 02 6 . 

Appearance to challenge removal of county commissioner is equivalent to general 
appcaran�c, and confcr11 j urisdiction . Albrecht v. Zimmerly, 23 N. D. 337, 136 N. W. 
:uu. 

CHAPTER 5. 

BASTARDY PROCEEDINGS. 

§ 10483. Complaint for bastardy. Form. Any unmarried woman who is
del h·ered of a bastard child, or is pregnant with a child, which, if born 
alive, may be a bastard, may make a complaint in writing under oath before 
a justice of the peace or police magistrate against the person who is the 
fat h e r  of such child. Such proceedings must be entitled in the name of 
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§ §  10483-10484 CRIMINAL PROCEDURE. Bastardy Proceeding!.

the state ns plaintiff and against the accused as defendant. The complaintshall be substantially in the following form :  
State of North Dakota } County of • • • • • • • . • . .  : 88•

Befor� . . . . . . . . . . . . . . . . . . . . . . . . .  , J. P.

The State of North Dakota, Plaintiff,
against

. . . . . . . . . . . . . . . . . . . . . . . . , Defendant. 

· ( or Police Magistrate.)

• • . . . . . . . . . . . . . . . . . . . . . . .  , being first duly sworn on oath, says : That
she is an unmarried woman and was on the . . . . . . .  day of . . . . . . . . . . • .  , 19 . . ,
delivered of a bastard child ( or is pregnant with a child which, if born alive,
may be a bastard) ,  begotten by the defendant . . . . • • . • • • . • • • • • • • • • • • . . . . on
or about the • • . . • . . .  day of . . . . . . . . . . . .  , 19 . .  , at . . . • • . • . • • • • • . . . . . . . . . 

Wherefore, she asks that a warrant may be issued for the arrest of the
defendant . • • . • • • • • • • • • • • • • • • • • • . • . . • • • • • • • •  , that he may answer to such
charge. 

· · · · · · · · · � · · · · · · · � - - - · · · · · · · · · · ·
Subscribed and sworn to, etc.

[R. C. 1905, § 9647 ; R. C. 1895, § 7839. ]  
Proceedings under th is and following sections are not strictly either cwil or crim­

inal proceedings, but partake somewhat of nature of both. State v. Lang, 19 N. D. 
679, 125  N. W. 558. 

Bastardy act does not violate section 61 of state constitution. State v. Brandner,
21 N. D. 310, 130 N. W. 941. 

It is not necessary that complainant or her bastard child be residents of state to
maintain bastardy proceedings, where proceeding is instituted in county of defendants'
residence. State v. Etter, 24 S. D. 636, 140 Am. St. Rep. 801, 124 N. W. 957. 

Bastardy proceedings properly instituted in name of state. Sta.te v. Bunker, 7 S. D.
639, 65 N. W. 33. 

Proba.ble cause for issuing of wa.rrant. State v. :McKnight, 7 N. D. 444, 75 N. W. 'iilO.
The proceeding is a civil action. Tha.t v. Knowles, 10 S. D. 471, 74 N. W. 201. 
Sufficiency of evidence to prove charge. State v. Peoples, 9 N. D. 146, 82 N. W. 749.
A woman bas a. cause of action against fa.ther of her ba.stard child. Ingwa.ldson v.

Skrivseth, 7 N. D. 388, 75  N .  W. 772. 
Father liable for support of bastard child born without the state. Sta.te ex rel. Berge

v. Patterson, 18 S. D. 251, 100 N. W. 162, 
§ 10484. Wa.rra.nt issued. Form. Service. Upon the filing of the com­

plaint the magistrate shall issue a warrant which, exclusive of the venue and
title, shall be in substantially the following form :
The state of North Dakota to any sheriff, constable, marshal or policeman in

the county of . . . . . . . . . . . . . . • . . . . . . . . . . . . . .  :
Complaint on oath having been made to me by . . . . . . . . • . • • • • • • . . • . . . . . . . ,

that she is an unmarried woman and has been delivered of a bastard child
(or is pregnant with a child which, if born alive, may be a bastard) ,  and
accusing the defendant . . . . . • . . . . . . . . . . . . . . . • . . . . . . . • . . . , with being the
father of such child.

You are therefore commanded forthwith to arrest the above named
. . . . . . . . . . . . . . . . . . . . . . . .  , and, unless he gives an undertaking in the sum of
. . . . . . . . • • • . . . . . . . . . . . . . . . . . dollars, to be approved by the clerk of the
district court of the county where arrested, to bring him before me at
. . . . . . . . . . . . . . . . . . . . . . . . . . . .  , or in case of my absence or inability to act
before the nearest or most accessible magistrate authorized to act in this
county.

Dated at . . . . . . . . . . . . . . . . . . . .  , this . . . . . . . .  day of . . • . • • • • • . . .  , 19 . . .

Justice of the Peace (or Police Magistrate) .
The officer to whom such warrant i s  delivered may execute the same in any

pait of this state by arresting the defendant and taking him before a magis­
t: · 11 1 1., RS  in such warrant directed. The undertaking required by the warrant
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Bastardy Proceeding,. CRIMINAL PROCEDURE. §§ 10484-10489

shall be conditioned for the defendant · s appearance as prescribed in section 
10486. [R. C. 1905, § 9648; R. C. 1895, § 7840.] 

§ 10485. Bow defenda.nt released. If the defendant shall at any time
after his arrest pay or secure to be paid to the complainant such sum of 
money as she may agree in writing to receive in full satisfaction and as shall 
be approved by the board of county commissioners of the county in which she 
resides and shall execute and give an undertaking with sufficient sureties 
to be approved by such board to the county in which she resides, conditioned 
to secure and indemnify such county from all charges for the maintenance 
of such child and shall also pay all expenses incurred by such county for the 
support of the mother during her lying in or of the child and the costs 
of prosecution, he shall be discharged. [R. C. 1905, § 9649 ; R. C. 1895, § 7841.] 

§ 10486. Exa.miua.tion. Undertaking. Commitment. Upon the arrest of the
defendant, unless he complies with the provisions of section 10485, or gives an 
undertaking as provided in section 10484, the defendant shall be taken before 
a magistrate as directed in the warrant of arrest, where he shall be entitled 
to a preliminary examination upon the charge made in the complaint. The 
provisions of article 11, chapter 6, of the code of criminal procedure, shall 
apply to such preliminary examination, except as otherwise provided in this 
chapter. If from such examination it appears to the magistrate that the 
complainant is an unmarried woman and has been delivered of a bastard child, 
or is pregnant with a child which if born alive may be a bastard, and that there 
is sufficient cause to believe that such child was begotten by the defendant, 
the magistrate shall require him to execute and give an undertaking in a 
sum not less than five hundred dollars and not exceeding one thousand dollars, 
with sufficient sureties, payable to the state of North Dakota, and conditioned 
that he will appear at the next term of the district court of such county and 
from term to term until the final disposition of the proceeding to answer the 
complaint and abide the judgment and orders of the court therein. If the 
defendant fails to execute and give such undertaking the magistrate shall make 
an order committing him as in criminal actions. [1909, ch. 85; R. C. 1905, 
§ 9650 ; R. C. 1895, § 7842.]

Aa to defendant&' rights and magistrates' powers and duties in bastardy proceed· 
inga. State v. Carroll, 13 N. D. 383, 101 N. W. 317.  

§ 10487. Bow warrant returned. Undertaking. The warrant when ex­
ecuted together with any undertaking given tiy the defendant shall be returned 
by the officer making the arrest to the magistrate who issued the warrant 
or his successor in office, and the magistrate shall transmit any undertaking 
given by the defendant together with a transcript of his proceedings and 
all other papers in the case, without delay, to the clerk of the district court 
of the proper �ounty. [R. C. 1905, § 9651 ; R. C. 1895, § 7843.] 

Exact reduction of pages of docket containing entries need not be transmitted by 
justice. State v. Carroll, 13 N. D. 383, 101 N. W. 317.  

§ 10488. Undertaking after commitment. AD.y person imprisoned for fa�urc
to give such undertaking may be discharged by giving the same with sufficient 
sureties at any time after his commitment; such undertaking may be taken 
and approved by the magistrate before whom such proceeding was had or 
by the judge of the district court before whom the same is pending. [R. C. 
1905, § 9652 ; R. C. 1895, § 7844.] 

§ 10489 Proceedings for trial. The trial of such proceeding shall, except
as herein otherwise provided, be governed by the law regulating civil actions. 
The clerk shall place such proceedings upon the calendar for trial at the 
first term of the district court after the papers therein are received by him. 
�o notice of trial and note of issue need be served or filed. [R. C. 1905. 
§ 9653 ; R. C. 1895, § 7845.]

Trial in bastardf case i1 governed by rules of civil trials, and state baa burden of
proving it8 allegations by fair preponderance of evidence only. State v. Brandner, 2 1
N. D .  3 10, 130 N. W. 941.
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§ �0490. Answer. Trial. By court. By jury. If the defendant answers, denymg the charge, the issue shall be tried by the court, unless a jury is­demanded by either party, in which case the issue shall be tried by jury�[R. C. 1905, § 9654; R. C. 1895, § 7846.) 
§ 10491. Defendant adjudged father. Judgment. If the court or jury

finds that the defendant is the father of such child, or if the defendant fails 
to answer the charge, he shall be adjudged the father of such child and the· court shall render such judgment as may seem necessary to secure, with 
the assistance of the mother, the maintenance and education of such child, 
until such time as the child is likely to be able to support itself, which judg­
ment shall be docketed by the clerk as judgments in civil actions. Such judg­
ment shall direct the person to whom and the times at which any parts of 
the same shall be paid and shall also require the defendant to secure the 
payment thereof by an undertaking executed by him with sufficient sureties 
and in default thereof the defendant shall be committed to jail until dis­
charged according to law. The court may at any time upon the motion 
of either party, upon ten days' notice to the other party, vacate or modify 
such judgment as justice may require. [R. C. 1905, § 9655; R. C. 1895, § 7847.) 

Bastardy proceeding is not quasi-criminal but is civil action. State ex rel. Patterson 
v. Pickering, 29 S. D. 207, 40 L.R.A. (N .S.) 144, 136 N. W. 105. 

Court may commit unsuccessful defendant in bastardy proceedings until undertaking 
is furnished, although an undertaking was given in lower court. State ex rel. Berg<' 
v. Patterson, 18 S. D. 251, 100 N. W. 162. 

§ 10492, Imprisoned ninety days. Discharge. Any person who shall have
been so imprisoned ninety days may apply for his discharge from imprisonment 
in the manner provided in the code of civil procedure for the discharge from 
imprisonment of persons confined in jail upon executions against the person. 
[R. C. 1905, § 9656; R. C. 1895, § 7848.) 

§ 10493. Execution may issue. Exemptions. Executions may issue on suoh
judgment whenever any amount is due on the same and shall be executed as . 
an execution on a judgment in a civil action, and no property, except abso­
lute exemptions, shall be exempt from such execution. [R. C. 1905, § 9657; 
R. C. 1895, § 7849.] 

§ 10494. Woman failing to prosecute. County commissioners. If any
woman mentioned in section 10483 fails to prosecute the father of her child and 
such child is likely to become a public charge, any member of the board of · 
county commissioners of the county where she resides may apply to a justice, 
of the peace or police magistrate of such county, who shall thereupon examine· 
her under oath as to who is the father of such child, the time when and place 
where such child was begotten and as to such other circumstances as are 
deemed necessary; the magistrate shall thereupon issue a warrant for the 
arrest of the person charged with bein� the_ father of th� child and the sa�e 
proceedings shall be had thereon and with hke effect as m cases of complamt 
made by the woman. (R. q. 1905, § 9658; R. �- 1895, § 7850._] § 10495. Prosecution limited. No proceedmgs under t�ns chapter s�all
be instituted unless commenced within one_ year afte� the �irth of such child,
but no time during which the defendant 1.s no� a_n mhab1tant of or usually
residing within this state is a part of the time hm1ted for the commencement
of such proceeding [R. C. 1905, § 9659; R. C. 1895, § 7851.] 

Abatement of b�stardy proceedin�s by death. 30 L.�.�-(N.S.) 116?,

§ 1049..: Other provisions appllcable. The pro�s10ns of art�cles 8 and 9
f h t 11 f the code of civil procedure relatmg to exce�tions and new0 • c ap er O • • f chapter 15 of such code relatmg to appealstrials, a�d the provision� 0 

nder this chapter. [R. C. 1905, § 9660; R. C. are applicable to proceedings u  . ., .. 
1895, § 7852.] f ct that sine� the enactment of this section, numerou�

Attention is called to the 

'fled ortions of tl1e code of civil procedure have been
provisions of the above spe:!titutfs therefor ena cted. Tl1e new -provisions are herein
amended or repealed and su 

6 7662 7664 7666, 7820, 7841, 7843, 7847 and 7848. · 
sections 7653, 7654, 7655, 765 ' ' ' ..
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..4.ctions Pro&ecuted, Etc. CRIMINAL PROCEDURE. §5 10497-10501

_§ ;0497 .. State's attorney must prosecute. The several state's attorneys
Wlthm. their respective counties shall prosecute all proceedings under thir 
chapte�. [R. C. 1905, § 9661; R. C. 1895, § 7853.] 

Right of proeecutriJ: in hll.6tardy proceedings to private counsel. 33 L.R.A'.(N.S.) 'i63. 
§ 104�8. Action on undertaking. If the defendant fails to appear in accord­

ance W1th the terms of the undertaking provided for in section 10486 the 
state's attorney of the county shall commence an action thereon in the name·
of the state for the recovery of the full amount specified in such undertaking, 
which amount is declared to be liquidated damages. The judgment in such
action shall direct the payment of such money as provided in section 10491, 
so far as the same is applicable and the court may also direct the clerk to 
issue a bench warrant for the arrest of the defendant and the provisions of 
sections 10712 and 10713 of this code, so far as the same are applicable, shall
govern the proceedings under such warrant. [R. C. 1905, § 9662; R. C. 1895, 
§ 7854.] 

§ 10499. Proceedings on undertaking. If at any time after having given
the undertaking provided for in section 10491, the defendant shall be in
default in the payment of any sum provided for in the judgment, the ('ourt 
may upon motion of the state's attorney, upon ten days' notice to the defendant 
and his sureties, enter up judgment on such undertaking and award execntion 
for the amount of money due upon such judgment at the time such motion
is heard. [R. C. 1905, § 9663; R. C. 1895, § 7855.] 

§ 10600. Deposit instead of undertaking, The defendant instead of giving
any undertaking required under the provisions of this chapter may deposit 
with the clerk of the district court of the county in which such proceeding 
is ('ommenced, a sum of money equal to the amount for which such under­
taking is required to be given. Such deposit shall be held to answer the 
event of such proceeding to the same extent and upon the same conditions
as the undertaking in lieu of which such deposit is made. [R. C. 1905, § 9664:; 
R. C. 1895, § 7856.)

CHAPTER 6. 
PROCEEDINGS IN CRIMINAL ACTIONS PROSECUTED BY IXFORMATIOS OR IN· 

DICTME�"T, TO THE COli\lID.!E�T L'\CU:iSIVE. 

AltTICLE 1. LOCAL JURISDICTION OP' PUBLIC OFFENSE!", §§ 10501-10519. 
2. Turn OF COMMENCING CRnrrNAL AcrioNs, §§ 10520-10524.
3. THE COMPLAINT, LXFORMATION OR INDICTMENT AND lliGISTB..t..TES,

§§ 10525-10529.
4. THE COMPLAINT, §§ 10530-10534.
5. THE W.rnR.ANT OF ARREST, §� 10535-10555.
6. ARREST, BY WHOM AND Bow MADE, §§ 10556-10579.
7. WAERANTS AND SERVICE THEREOF :UY TELEGRAPH, §§ 10580-1058-!.
8. R.ULWAY POLICE, §§ 10585-10591. . · 
9. RETAKING AFTER AN ESCAPE OR RESCUE, §§ 10592, }O.j93.

10. IDENTIFICATION OP' PERSONS CHARGED WITH CRnIB, § 10594.
11. PRELIMINARY E::UMINA.TIONB, §§ 10595-1062-!.

ARTICLE 1.- Loo.n JURISDICTION o:P PUBLIC OFFEN8ES.
§ 1050L Who punishable in this sta.te. Every per�on is liable to _punish­

ment under the laws of this state, for a crime or public offense committed b_Y
him therein, or as otherwise prescribed by the penal c�de, except when 1t
is by law cognizable exclusively in the courts of the Umted States. (R. C.
1905, § 9665; C. Cr. P. 1877, § 71; R. C. 1895, § 7�5�] " A St. Re-p 79

Place where crime is dee.med to have be�n comm1tt . · «· "' air . : . . 

.• .\bsence of accused from territorial jurisdiction a.t trme of O ense aa eeting }llns-
diction. 33 L.R.�.(�.S.) 331. 
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§ §  1050?-10308 CRIMIN AL PROCEDURE. Actio11s Prosecuted. 

§ 10502. Commenced without, consummated within. When the commission
of a publ ic offense commenced without this state is consummated within its 
boundaries, the defendant is liable to punishment therefor in this state, though 
he was out of the state at the time of the commission of the offense charged, 
if he consummated it in this state through the intervention of an innocent 
or guilty agent, or by any other means proceeding directly from himself ; 
and in such case, the jurisdiction is in the county or judicial subdivision in 
which  the offense is consummated. [R. C. 1905, § 9666; C. Cr. P. 1877, § 72; 
R. C. 1 899, § 7858.)

Jurisdiction of homicide where mortal wound is inflicted in one state or country 
and death occurs in another. 39 L.fl .A. ( N.S. ) 822. 

§ 10503. Duel without, death within state. When an inhabitant or resident
of this state, by previous appointment or engagement fights a duel, or is con­
cerned as a second or surgeon therein, out of the ju_risdiction of this state, and 
in the duel a wound is inflicted upon a person, whereof he dies in this state, 
the jurisdiction of the offense is in the county or judicial subdivision where 
the death happens. [R. C. 1905, § 9667; C. Cr. P. 1877, § 73; R. C. 1895, § 7859.] 

§ 10504. Inhabitant lea.ving to eva.de la.w. When an inhabitant or resident
of this state leaves the same for the purpose of evading the operation of the 
provisions of the statutes relating to dueling, and challenges to fight, with the 
intent or for the purpose of doing any of the acts prohibited therein, the 
jurisdiction is in the county or judicial subdivision of which the offender 
was an inhabitant or resident when the offense was committed. [R. C. 1905, 
§ 9668 ; C. Cr. P. 1877, § 74; R. C. 1895, § 7860.]

§ 10505. Part committed in different counties. When a crime or public
offense is committed in part in one county or judicial subdivision and in part 
in another, or the acts or effects thereof, constituting or requisite to the con­
�ummation of the offense occur in two or more counties or judicial subdi­
visions, the jurisdiction is in either or any of said counties or judicial subdi­
visions. [R. C. 1905, § 9669; C. Cr. P. 1877, § 75; R. C. 1895, § 7861.] 

Accused may be tried for embezzlement in county in whicb be was intrust<-d with and 
to which he was to return property. State v. Allen, 21 S. D. 121 ,  110 N. W. 92. 

§ 10506. Committed near boundary. When a public offense is committed
on the boundary of two or more counties or judicial subdivisions, or within five 
hundred yards thereof, the jurisdiction is in either county or judicial sub­
division. [R. C. 1905, § 9670 ; C. Cr. P. 1877, § 76; R. C. 1895, § 7862.] 

§ 10507. On board vessel. When an offense is committed in this state on
board a vessel navigating a river, lake or canal, or lying therein in the 
prosecution of her voyage, the jurisdiction is in any county or judicial 
subdivision through which the vessel is navigated in the course of her voyage, 
or in the county or judicial subdivision where the voyage terminates. [R. C. 
1 905, § 9671; C. Cr. P. 1877, § 77; R. C. 1895, § 7863.] 

§ 10508. Certain enumera.ted cases. The ,iurisdiction of a eriminal action :
1. For torcibly and without lawful authority seizing and confining another,

or inveigling or kidnapping him, with intent, against his will, to cause him 
s�eretly or forcibly to be confined or imprisoned in this state, or to be sent out 
of this state or from one county to another; or, 

2. For maliciously, forcibly or fraudulently taking or enticing away a
1·hild under the age of twelve years, with intent to detain and conceal such 
child from its parents, guardian or other person having lawful charge of the 
child ; or, 

3. For inveigling, enticing or taking away any unmarried female of previous
chaste character, under the age of twenty years, for the purpose of prostitution, 
or for aiding or assisting in such abduction, for such purpose ; or, 

4. For taking away any female under the age of eighteen years, from her
father, mother, guardian or other person having the legal charge of her 
person, without his consent, either for the purpose of concubinage or prostitu­
t ion, 
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by lriformalion .  CRIM INAL l'.1 :0C EDURE. §§ 10508-10517'

Is in any county or judicial subdivision in which the offense is committed, 
or into or out of which the person upon whom the offense was committed, 
may, in the commission of the offense, have been brought or in which an act 
was done by the accused in instigating, procuring, promoting, aiding or 
assisting or in being an accessory to the commission of the offense or in 
abetting the parties concerned therein. [R. C. 1905, § 9672 ; C. Cr. P. 1877, 
§ 78 ; R. C. 1895, § 7864.]

§ 10509. Proceedings in certain cases. When property taken in one county
or judicial subdivision, by burglary, robbery, larceny or embezzlement, has 
been brought into another, the jurisdiction of the offense is in either. But if 
before the conviction of the defendant in the latter, he is indicted in the 
former county or judicial subdivision, the sheriff of the latter must, upon 
demand, deliver him to the sheriff of the county or judicial subdivision where 
the indictment was found, upon being served with a certified copy of the 
indictment and a receipt indorsed thereon, of the delivery of the body of the 
defendant, and is on filing the copy of the indictment and the receipt, 
exonerated from all liability in respect to the custody of the defendant. The 
sheriff having the custody of the accused shall not surrender him except 
upon an indictment by a grand jury. [R. C. 1905, § 9673 ; C. Cr. P. 1877, § 80 ; 
R. C. 1895, § 7865. ]

§ 10510. Treason. Overt act without state. The jurisdiction of a criminal
action for treason, when the overt act is committed out of this state, is in 
any county or judicial subdivision of the state. [R. C. 1905, § 9674 ; R. C. 1895, 
§ 7866. ]

§ 10511. Jurisdiction of accessory. In the case of an accessory in the com­
mission of a public offense, the jurisdiction is in the county or judicial sub­
division where the offense of the accessory was committed notwithstanding 
the principal offense was committed in another county or judicial subdivision. 
[R. C. 1905, § 9675 ; C. Cr. P. 1877, § 81 ; R. C. 1895, ). 7867.] 

§ 10512. Conviction or acquittal in another state. When an act charged as
a public offense is within the jurisdiction of another state, country or territory 
as well as in thls state, a conviction or acquittal thereof .in the former is a 
bar to a prosecution or indictment therefor in this state. [R. C. 1905, § 9676 ; 
C. Cr. P. 1877, § 82 ; R. C. 1895, § 7868.]

§ 10513. Conviction or acquittal in another county. When an offense is in
the jurisdiction of two or more counties, a conviction or acquittal thereof in 
one county is a bar to a prosecution or indictment thereof in another. [R. C. 
J 905, § 9677 ; C. Cr. P. 1877, § 83 ; R. C. 1899, § 7869. ] 

§ 10514. Escaping from penitentiary. The jurisdiction of a criminal action
for escaping from or breaking the penitentiary, with intent to escape there­
from, or for attempting by force or violence or in any other manner to escape 
from said prison, is in the county where the same is located. [R. C. 1905, 
§ 9678 ; C. Cr. P. 1877, § 84 ; R. C. 1895, § 7870.]

§ 10515. Escaping from jail. The jurisdiction of a criminal action for
breaking or escaping from the jail of any county is in the county where said 
jail is located. [R. C. 1905, § '9679 ; C. Cr. P. 1877, § 84 ; R. C. 1895, § 7871.] 

§ 10516. Bringing stolen property into state. The jurisdiction of a criminal
action for stealing in any state, country or territory, the property of another, 
or receiving it, knowing it to have been stolen, and bringing the same into 
this state, is in any county or judicial subdivision into which such stolen 
property has been brought. [R. C. 1905, § 9680 ; C. Cr. P. 1877, § 85 ; R. C. 
1895, § 7872. 1

Prosecution for larceny of one who receives or sells within the state property actually 
stolen with his connivance by another in another state. 42 L.R.A. (N.S. ) 207. 

§ 10517. Murder or manslaughter. The jurisdiction of a criminal action
for murder or manslaughter, when the injury which caused the death was 
i nflicted in one county or judicial subdivision and the party injured dies in 
n nother or out of the state, is in the county or judicial subdivision where the 
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i njury was inflicted. [R. C. 1905, § 9681 ; C. Cr. P. 1877, § 86 ; R. C. 18!>5, 
§ 7873. ] 

§ 10518. Against a. principal not present. The jurisdiction of a criminal
action against a principal in  the commission of a public offense, when such 
priucipal is not present at ·the commission thereof, is in the same county ot 
judicial subdivision in which it would be under this code, if he ,vas so present 
and aiding and abetting therein. [R. C. 1905, § 9682 ; C. Cr. P. 1877, § 87 ; 
R. C. 18!)5, § 7874. ]

§ 10519. 'Violating enumerated sections. The jurisd iction of a criminal
action for the violation of any of the provisions of sections 9815, 9816 and 
9817 of the penal code is in any county or judicial subdivision, either : 

1. In which any act is done toward the commission of the offense ; or,
2. Into, out of or through which the offender passed to commit the offense ;

or, 
3. Where the offender is arrested. [R. C. 1905, § 9683 ; R. C. 1895, § 7875. ]

ARTICLE 2.- Tnrn OF Cmnrn:\'cnrn CRIMIN.AL ACTIONS. 
§ 10520. For murder not 1:m·ted. There is no limitation of the time within

whieh a prosecution for murder must be commenced. It may be commenced 
at any t ime after the death of the person killed. {R. C. 1905, § 968-! ; C. Cr. P. 
1877, § 88 ; R. C. 1 8%, § 7876. ] 

§ 10{;21. For felony other than murder. An information for any other
felony than murder must be filed, or an indictment found, within three years 
after its commission ; provided, that nothing in this section contained shall 
be coustrued to bar or prevent a person pi-osecu ted for murder from being 
found guilty of manslaughter and punished accor<liugly. [R. C. 1905, § 9GS5 ; 
C. Cr. l� 1877, § 89 ; R. C. 1895, § 7877 . ]

§ 10322. For m·sdemeanor. An information, or  a complaint for a mistlc­
mcanor. i>xcept as otherwise specially l imited by law, must be filed, or an 
ind ictment found, within two years after its commission. [ R. C. 1905, § 9686 ; 
R. C. 1 895, § 7878. ] • 

I s  not npp l i cnlile to hnstnrdy proceedings. State ex rel. Patterson v. Piekering, 21J 
S. D. 207 , 4 0  L.R.A. ( � .S. ) 1 4 4 , 136 N. W. 1 05.

§ 1052::\. Time of defendant 's absence. If wl1en the crime or public offense
is committed, the defendant is out of the state, the information may be filed, 
or the indictment found, within the time herein limited, after his coming 
with in  the state, and no time during which the defendant is not an inhabitant 
of, or usually resident with in this state, is part of the limitation. [R. C. 1905, 
§ 9687 ; C. Cr. P. 1877, § 90 ; R. C. 1895, § 7879. ] 

§ 10624. When action is commenced. An information is filed or an indict­
ment found within the meaning of this article when it is presented, if an 
information, by the state 's attorney or person appointed to prosecute, or if 
an indictment, by the grand jury, in open court, and there received and filed ; 
or . if a. complaint, when filed by a magistrate having jurisdiction to hear, 
try and determine the action. [R. C. 1905, § 9688 ; C. Cr. P. 1877, § 91 ; R. C. 
1895, § 7880. ] 

. 
. Not necessarv to allecre nbsenee from state in information ; defendant must plead lim1• 

tation or it will be w;ived . Smith v. Jones, 16 S. D. 337, 92 N. W. 1084 ; State •· 
Murphv, 9 N. D. 175, 82 N. W. 738. 

Complaint is not insufficient bt>cause it shows on its face that the offense was com•
m i ttcd more than three yPars before, without pleading the exception. Smith •• Jonea,
16 S. D. 337, 92 N. W. 1084. 

A nTJCLF. 3 .- TnE Co�rPLAINT, INFORl[ATION OR INDICTMENT AND MAGISTRATES. 
§ 10526. Complaint defined. A complain� is a statement _in writin8'. made

t o  a macristrate that a person has Leen gmlty of some designated crime or 
pul., l i c  otleuse, and subscribed and sworn to by the complainant. [R. C. 1905, 
§ %09 ; R C. 1895, § 7881 . ] 
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§ 10526. Indictment deftned. An indictment is an accusation in writing,
preseuted by a grand jury to a competent court, charging a person with a 
crime- or public offense. [R. C. 1905, § 9690 ; C. Cr. P. 1877, § 186 ; R. C. 1895, 
§ 7882 . ]

§ 10527. Informa.Jion defined. An information i s  an accusation in writing,
in form and substance like an indictment for the same offense, charging a 
person with a crime or public offense, signed and verified by some person and 
presented to a police magistrate, or to the district court, and filed by said 
police magistrfl te, i f  presl'11 ted to h im ,  or i f presented to  the district court, 
then in the office of the clerk of said court. [R. C. 1905, § 9691 ; R. C. 1895, 
§ 788�. l

Form of comphint ; when sufficient. State v. Severine, 2 S. D. 238, •9 N. W. 1056 ;
StntP v. Rames, 3 N. D. 1 3 1 ,  54 N. W. 541 ; State v. Rozum, 8 N. D. 548.  80 N. W. 477.

§ 10528. Magistrates defined. A magistrate is  an officer authorized by law,
to issue a warrant  for the arrest of a person charged with a crime or public 
offense. [R. C. 1905, § 9692 ; C. Cr. P. 1877, § 93 ; R. C. 1895, § 7884. ] 

§ 10529. Who a.re magistrates. The following officers are magistratcR :
1 . The indges of  the supreme court, with authority to act as such through•

out the state. 
2. The judges of the district courts, with authority to act as such through­

out the judic ial districts for which they are respectively elected. 
3. As l imited by law direct ing the place of exercising their jurisdiction

and authority, county, city, township ancl other justices of the peace, police 
magistrates and, when authorized by la,v, the judges of the county courts, 
with  authority to act as such throughout the count ies or the judicial sub­
divisions in whic.-h the county, city, township or municipality for wh i ch they 
are respPrtiv<'ly i>l ectcd are located. [R. C. 1905, § 96!13 ; C. Cr. P. 18i7, § 94 ;  
R. C. 1 895, § 7885 . ]

By a<'t 1 90!1, ch .  80 ,  A 3 5 ,  8<'dion 8964 her<'in . i t  is provided thl\t : " The judge 
of a county court havin� inrrr11 sed jurisd iction mnv a<·t as a committing magistrate, 
and ! ·o ld µrcl im inary exam ina tions in any part of !, i s  county." 

Policr m11;:dstratcs are cx•olficio justices of the peace. State v. \Vright, 15 S. D. 628, 
91  N. W. 3 1 1 .  

ARTICLE 4.- THE COlrPLArnT. 
§ 10530. What complaint must state. The complaint must state : .
1. The name of the person accused, if known, or if not known and it is so

stated, he may be designated by any other name. 
2. The county or judicial subdivision in which the offense was committed.
3. The general name of the crime or public offense.
4. The acts or omissions complained of as constituting the crime or public

offense named. 
5. The person against whom, or against whose property the offense was

committed,  if known, and, 
6. If the offense is against the property of any person, a general description

of such property. The compla int must be subscribed and sworn to by the 
complainant. [R. C. 1905, § 9694 ; R. C. 1895, § 7886. l

.-\ !\ to RUfficiency of information for nuisance. State v. Wisnewski, 13 N. D. 649, 102 
N. W. 883, 3 A. & E. Ann. Cas. 907. 

2. Charge of time and place in indictment for homicide. 3 L.R.A. (N.S. )  1020.
6. Sufficiency of description of money in an indictment for larceny. 36 L.R.A. (N.S. )

93:.1. 
§ 10531. Who may ma.ke complaint. Every person who has reason to

believe that a crime or public offense has been committed, must make com­
plaint ai?ainst such person before some magistrate having authority to make 
inquiry of the snme. [ R. C. Hl05. § 9695 : R. C. 1895. § 7887.) 

§ 10532. Magistrate may examine complainant. When a complaint is made
before a magistrate, charging a person with the commission of a crime or 
publi.c offense, such magistrate may examine the complainant, under oath, 
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as to his knowledge of the commission of the offense charged, and he may 
also examine any other persons. [R. C. 1905, § 9696 ; R. C. 1895, § 7888. ] 

Complaint or information based on information and belief as basis for iss1111.nce of 
warrant. 10 L.R.A. (N.S. ) 1 59 ; 25 L.R.A. ( N.S. ) 60. 

§ 10533. Accused a.rrested without warrant. When any officer or other
person shall bring any person he has arrested without a warrant, before a 
magistrate, it is the duty of such officer or person to specify the charge upon 
which be has made the arrest. It is then the duty of the magistrate or state 's 
attorney to make a complaint of the offense charged, and cause the officer 
or person, or some other person, to subscribe and make oath to such complaint 
and file it. [R. C. 1905, § 9697 ; R. C. 1895, § 7889.] 

§ 10534. Witnesses other than complainant. Every person making com­
plaint charging the commission of a crime or public offense, must inform the 
magistrate of all persons whom he believes to have any knowledge of its 
commission, and the magistrate, at the time of issuing the warrant, may 
issue subpoenas for such persons, requiring them to attend at a specified time 
and place as witnesses. [R. C. 1905, § 9698 ; R. C. 1895, § 7890.] 

AJlTICLE 5.- TRE WARRANT OF ARREST. 
§ 10535. Issuance of warrant. Justices of the peace. When a complaint,

verified by oath or affirmation, is laid before a magi!Jtrate, charging the 
commission of a crime or public offense, he must, if satisfied therefrom that 
the offense complained of has been committed, and that there is reasonable 
ground to believe that the accused committed it, issue a warrant for his 
arrest ; but when the magistrate before whom the complaint is made is a 
justice of the peace, before issuing the warrant, the complaint, if made by 
any person other than the state 's attorney of the copnty, and other evidence 
taken by such magistrate relating to the offense charged, must be submitted 
to such state 's attorney and he must examine into the charge and enter either 
his approval or disapproval of the issuance of a warrant upon such complaint. 
U the state 's attorney disapproves, no warrant shall be issued, but if he 
approves the issuance of a warrant such magistrate shall proceed accordingly ; 
provided, however, that in cases when it appears from statements of the 
complaint or other written evidence submitted to the magistrate that the 
accused is liable to escape from the county before the approval of the state 's 
attorney can be had as hereinbefore prescribed and such magistrate so certifies 
on the complaint, and in all cases mentioned in section 10533 of this code, a 
warrant may issue without the approval of the state 's attorney. No justice 
of the peace shall receive any fees or allowances whatever for any act done 
or services rendered in a criminal action or proceeding commenced or prose­
cuted in disregard of the provisions of this section. [R. C. 1905, § 9699. ; 
C. Cr. P. 1877, § 95 ; R. C. 1895, § 7891.]

§ 10536. Warrant defined. Form. A warrant of arrest is an order in writ­
ing, in the name of the state, signed by a magistrate, commanding the arreat 
of the defendant, and may be substantially in the following form : 
State of North Dakota, l 88 County of . . . . . . . . . . . .  5 •

The state of North Dakota to any sheruf, constable, marshal or policeman in 
this state (or in the county of . . . . . . . . . . . . . .  , or as the case may be) : 

Complaint upon oath having been this day laid before me that the crime 
of ( designating it) has been committed, and accusing C. D. thereof ; 

You are therefore commanded forthwith to arrest the above named C. D., 
and bring him before me at (naming the place ) ,  or, in case of my absence or 
inability to act, before the nearest or most accessible magistrate in this county. 

Dated at . . . . . . . . . . . . . . . . . .  , this . . • • . . . . . .  day of . . . . • . . . . .  , 19 . . . 
· E. F., Justice of the Peace,

(or as the case may be.) 
[R. C. 1905, § 9700 ; C. Cr. P. 1877, § 96 ; R. C. 1895, § 7892. ]
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§ 10537. Requisites of warrant. The warrant must specify the name of the
defendant, or if it is unknown to the magistrate, the defendant may be 
designated therein by any name. It must also state an offense in respect to 
which the magistrate has authority to issue the warrant, and the time of 
issuing it, and the county, city, town or village where it is issued, and be 
aigned· by the magistrate with his name of office. [R. C. 1905, § 9701 ; C. Cr. P. 
1877, § 97 ; R. C. 1899, § 7893.] 
• § 10538. Directed to peace officer. Execution. The warrant must be
directed to and executed by a peace officer. [R. C. 1905, § 9702 ; C. Cr. P.
1877, § 98 ; R. C. 1899, § 7894.]

§ 10539. Peace ofllcer deftned. A peace officer is a sheriff of a county or his
deputy, or a constable, marshal or policeman of a township, city, village or 
town. [R. C. 1905, § 9703 ; C. Cr. P. 1877, § 99 ; R. C. 1895, § 7895. ] 

§ 10540. To whom judge mar direct warrant. If the warrant is issued by
a judge of the supreme court or by a judge of the district court it may be 
directed generally to any sheriff, constable, marshal or policeman in the 
state, and may be executed by any of such officers to whom it may be delivered 
in any part of the state. [R. C. 1905, § 9704 ; C. Cr. P. 1877, § 100 ; R. C. 
1895, § 7896. ] 

§ 10541. To whom, other magistrate. If it is issued by any other magis­
trate, it may be directed ge�erally to any sheriff, constable, marshal or 
policeman in the county or judicial subdivision in which it is issued, and may 
be executed by such officer in any part of the state. [R. C. 1905, § 9705 ; 
C. Cr. P. 1877, § 101 ; R. C. 1895, § 7897.]

§ 10542. Officer executing may command assistance. An officer arresting
a person for whom he has a warrant, in a county or judicial subdivision other 
than the one in which he holds office, may, in the county or judicial sub ­
division where h e  finds such person, call for assistance and command aid, and 
exercise authority as if in his own county. [R. C. 1905, § 9706 ; R. C. 1895, 
§ 7898. ]

§ 10543. Duty of officer if felony. If the offense charged in the warrant is
a felony, the officer making the arrest must take the accused before th ,_. 
magistrate who issued the warrant, or some other magistrate in the samP. 
county as provided in the warrant of arrest. [R. C. 1905, § 9707 ; C. Cr. P. 
1877, § 103 ; R. C. 1895, § 7899. ]  

§ 10544. If a. :misdemeanor. Bail. If the offense charged in the warrant
is a misdemeanor not within the jurisdiction of the magistrate who issued 
it to punish, and the accused is arrested in another county or judicial sub­
division, the officer must, upon being required by the accused, take him 
before a magistrate in that county or judicial subdivision, who must admit 
him to bail and take bail from him accordingly. But if there is no magistrate 
residing within the county or judicial subdivision wherein the accused is 
arrested and the accused requires it, the officer must take him before a magis­
trate of any other county nearer or more accessible than the magistrat<' 
issuing the warrant and said magistrate must admit him to bail and take bail 
from him accordingly. [R. C. 1905, § 9708 ; C. Cr. P. 1877, § 104 ; R. C. 1895. 
§ 7900.1

§ 10545. Procedure when bail taken. On taking bail, the magistrate mui;t
certify that fact on the warrant, and deliver the warrant and undertaking of 
bail to the officer having charge of the accused. The officer must then dis­
charge the accll!led from arrest, and must without delay deliver the warran t 
and undertaking to the c1c-rk of the court at which the accused is required to 
appear. [R. C. 1905, § 9709 ; C. Cr. P. 1877, § 105 ; R. C. 1895, § 7901.] 

§ 10546. When bail is not given. If, on the admission of the accused to bail .
the bail ht not forthwith given, the officer must take the accused bcforP. th t' 
magistrate who issued the warrant, or, in case of his absence or inability 
to act, before the nearest or most accessible magistrate in the same count�· 
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and must at the same . time deliver to the magistrate the warrant with his 
return thereon indorsed and subscribed by him. [R. C. 1905, § 9710 ; C. Cr. P. 
1877, § 106 ; R. C. 1895, § 7902. ] 

§ 10547. Misdemeanor within magistrate 's jurisdiction. If the offense
charged is within the jurisd iction of the magistrate to try and punish upon 
conviction, the accused, if arrest ed in another county or j udicial subdivision, 
must be taken before the magistrate who issued the warrant, or, if he is 
alJsent, then before some other magistrate, as provided in the last preceding 
section. [R. C. 1905, § 9711 ; R. C. 1895, § 7903 . ]  

§ 10548. Delay prohibited. . Attorney. The accused must in all cases ho
taken before the magistrate without unnecessary delay, and any attorney 
a! law entitled to practice in the courts of record of North Dakota, may, at 
his request, visit such person after his arrest. [R. C. 1905, § 9712 ; C. Cr. P. 
1877, § 108 ; R. C. 1895, § 7904.)  

Requesting to  be  taken before some other magistrnte than nearest one waives objec• 
tion to jurisdiction. Uichard,;on v. Dybedahl, H S. D. 126, 84 N. W. 4S6 .

§ 10549. Magistrate not issuing the warrant. If the accused is taken before
a magistrate other than the one who issued the warrant, the complaint on 
which the warrant was granted roust be sent to that �agistrate, or if it 
cannot be procured, the prosecutor aud his witnesses must be summoned to 
give their t estimony anew. [R. C. 1905, § 9713 ; C. Cr. P. 1877, § 109 ; R. C. 
1895, § 7905 . ]  

§ 10550. Accused from other county. When a complaint is laid before a
magistrate of the commission of a crime or public offense, triable in another 
county of this state, but showing that the accused is in the county or judicial 
subdivision where the complaint is laid, the same proceedings must be• hacl 
as prescr ibed in th is article, except that the warrant must require the accused 
to be taken before the nearest aud most accessible magistrate of the county 
in which the offense is triable, and the complaint of the complainant, with 
the depositions, if any, of the witnesses who may have been produced, roust 
be delivered by the magistrate to the officer to whom the warrant is delivered. 
[R. C. 1905, § 9714 ; C. Cr. P. 1877, § 110 ; R. C. 1895, § 7906.] 

§ 10551. Taken to proper county. The officer who executes the warrant
must take the accused before the nearest or most accessible magistrate of 
the county or judicial subdivision in which the offense is triable, and must 
deliver to him the complaint and the depositions, if any, and the warrant 
with his return indorsed thereon ,  and the m�gistrate must then proceed in 
the same manner as upon a warrant issued by himself. [R. C. 1905, § 9i15 ; 
C. Cr. P. 1877, § l ll ; R. C. 1895, § 7907 . )

§ 10552. If offense a misdemeanor. If  the offense charged in the warrant
issued pursuant to section 10550 is a misdrmeanor not within the jurisd iction 
of the magistrate to try and pun ish, the officer must, upon being required by 
the accused, take him before a magistrate of the county in which the warrant 
was issued, who must admit the accused to hail and immediately transmit 
the warrant and compla int and depositions, if any, and undertaking, t.>  the 
clerk of the court in which the accnse,1 is required to appear. [R. C. 1905, 
§ 971 6 :  C. Cr. P. 1877, § 112 ; R. C. 1 895, § 7908 . )

§ 10553. Privilege of  officer. An offierr who has arrestf'd a person charged
with a crime or public offense in any county or judicial subdivision, may take 
and convey such person through such parts of this state as shall be in the 
ord inary route of travel from the place where he shall have been arrested 
to the place where he is to be conveyrd and delivered under. the process by 
which the arrrst sh all h ave hcen made. and such conveyance shall not be 
dee1r e ,l P.n escape. [R. C. 1 905, § 9717 ; R. C. 1895, § 7909.)  

§ 10554. Officer not liable to arrest. While having in charge any person
arrrst ed  in a crim i ual act ion or procPeding, neither the officer, nor any of 
h is as, i s t ants, shall be l iable to  arrest on civil process ; and such officer is 
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authorized to l'equire any citizen to aid in securing the accused, and to retake 
him, if he escapes, in any part of the state, as if he was within his own county ; 
and a refusal or neglect to render such aid shall be an _offense in the same 
manner as if he was an officer of the county or judicial subdivision where 
such aid is required. [R. C. 1905, § 9718 ; R C. 1895, § 7910. ] 

§ 10555. Giving bail deemed waiver of examination. Any person arrested
for a misdemeanor not within the jurisdiction of a magistrate to hear, try 
and punish, in any county or judicial subd ivision other than the county or 
judicial subdivision wherein the offense is triable, shall, if admitted to bail 
and released thereon, be deemed to have waived all and every right to a 
preliminary examination upon said charge before any magistrate and such 
person may be informed against, tried and punished , upon conviction of such 
offense, in all respects as if such preliminary examination had been had. 
(R. C. 1905, § 9719 ; R. C. 1895, § 7911. ] 

ARTICLE 6.- ARREST, BY WH01r AND How MADR. 
§ 10556. Arrest defined. An arrest is the taking of a person into custody

in the manner authorized by law. [R. C. 1905, § 9720 ; C. Cr. P. 1877, § 113 ;
R. C. 1895, § 7912.]

§ 10557. Who may make. An arrest may be made, either :
1. By a peace officer, under a warrant.
2. By a peace officer without a warrant ; or,
3. By a private person. [R. C. 1905, § 9721 ; C. Cr. P. 1877, § 114 ; R. C.

1899, § 7913. ] 
§ 10668. Officer may summon aid. Any officer making an arrest may orally

summon as many persons as he deems necessary to aid him therein. [R. C. 
1905, § 9722 ; C. Cr. P. 1877, § 115 ; R. C. 1899, § 7914.] 

§ 10559. Persons must aid. Every person when required D\USt aid an officer
in the making of an arrest. fR. C. 1905, § 9723 ; R. C. 1895, § 7915.) 

§ 10560. When made for felony. Misdemeanor. If the offense charged
is a felony, the arrest may be made on any day, and at any time of the day 
-or night. If it is a misdemeanor, the arrest cannot be made at night, unlrss 
upon the direction of the magistrate indorsed upon the warrant. [R. C. 1905, 
§ 9724 : C. Cr. P. 1877, § 116 ; R. C. 1899, § 7916.]

§ 10561. How arrest made. An arrest is made by an actual restraint of
the person of the defendant, or by his submission to the custody of the officer. 
[R. C. 1905, § 9725 ; C. Cr. P. 1877, § 117 ; R. C. 1899, § 7917. ]  

What constitutes arrest and whl\t mav be done to accomplish. 6 1  Am. Dec. 151. 
What is arrest and when complete. 19 Am. Dec. 485. 

§ 10562. Restraint limited. The defendant is not to be subjected to any
more restraint than is necessary for his arrest and detention. [R. C. 1905, 
§ 9726 ; C. Cr. P. 1877, § 1 18 ; R. C. 1899, § 7918. ]

§ 10563. Warrant must be shown. If the person making the arrest is acting
under the authority of a warrant, he must so inform the defendant, and he 
must show the warrant, if required. [R. C. 1905, § 9727 ;  C. Cr. P. 1877, § 119 ; 
R. C. 1 899, § 791 9 . ]

What information i s  an  accused person cntitl<'d t o  at  the time o f  his arrest. 42 L.R.A. 
673. 

§ 10564. Officers must obey warrant. An officer making an arrest in
obedience to a warrant, must proceed with the person arrested as commanded 
in the warrant or otherwise as provided by law. [R. C. 1905, § 9728 ; R. C. 
1895, § 7920. l 

§ 10565. When defendant resists. If. after notice of intention to arrest
the defendant, be either flees or forcihly resists, the officer may use nil 
necessary means to effect the arrest. [R. C. 1905, § 9729 ; C. Cr. P. 1877, 
� 120 : R. C. l 899, § 7921 .  l •

§ 10566. Officer may break door. The officer may break open an outer or
i unw door or window of a dwel l ing house, to execute the warrant, if, after 
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notice of his authority and purpose, he is refused admittance. [R. C. 1905,
§ 9730 ; C. Cr. P. 1877, § 121 ; R. C. 1899, § 7922.)

Right of  peace officer to enter dwelling to make arrests. 16 L.R.A. 500. 
§ 10567. Arrest without warrant. A peace officer may, without a warrant,

arrest a person : ,. 
1 . For a public offense, committed or attempted in his presence.
2. When the person arrested bas committed a felony, although not in his

presence. 
3. When a felony has in fact been committed, and he has reasonable cause

for believing the person arrested to have committed it.
4. On a charge, made upon reasonable cause, of the commission of a felony

by the party arrested. [R. C. 1905, § 9731 ; C. Cr. P. 1877, § 123 ; R. C. 1899,
§ 7923. )

Officer at  Pine Ridge Indian reservation has no authority to arrest resident without a
warrant, on charge of misdemeanor not committed in hie presence. John Bad Elk "·
U. S., 177 U. S. 529, 44 L.ed. 874, 20 S. Ct. R. 72!1.

Officer may arrest without warrant only when facts lead a person of ordinary caution
to believe that crime has been committed. Richardson •• Dybedahl, 14 S. D. 126, 84 
N. W. 486. 

Right of officer to arrest without a warrant one using abmive language toward 
him, or interfering with him in the performance of bis duty. 13 L.R.A. ( N.S. ) 881 .  

Necessity to prevent escape, as condition of right to make arrest without a warrant. 
2 L.R.A. ( N .S. ) 730. 

Innocence of one arrested as affecting right to arrest without a warrant, under a 
statute authorizing such an arrest when the offender shall be taken or apprehended in 
tl1c act, etc. 34 L.R.A. (N.S. ) 1182 .  

§ 10568. May break door. To make an arrest, as provided in the last
section, the officer may break open an outer or inner door or window of a 
dwelling house, if, after notice of his office and purpose, he is refused 
admittance. [R. C. 1905, § 9732 ; C. Cr. P. 1877, § 124 ; R. C. 1899, § 7924.] 

Right of peace officer to enter dwelling to make arrest without warrant. 16 L.R.A. 500. 
§ 10569. Arrest at night, reasonable ca.use. He may also at night without

a warrant arrest any person for a public offense, committed or attempted in 
his presence, and may also at night without a warrant arrest any person 
whom be bas reasonable cause for believing to have committed a felony, and 
is justified in making the arrest, though it afterward appear that the felony 
bad not been committed. [1909, eh. 90 ; R. C. 1905, § 9733 ; C. Cr. P. 1877, 
§ 125 : R. C. 1899, § 7925.]

Deputy sheriff may make arrest at night without warrant if  he baa reasonable cause
to believe person arrested committed felony. Lee "· Charnley, 20 N. D. 570, 33
L.R.A. ( N.S. ) 275, 129 N. W. 448.

§ 10670. Must state authority. When arresting a person without a warrant,
the officer must inform him of his authority and the cause of the arrest. 
except when be is in the actual commission of a public offense, or is pursued 
immediately after an escape. [R. C. 1905, § 9734 ; C. Cr. P. 1877, § 126 ; R. C. 
1899, § 7926.] 

§ 10671. Bystander 's arrest. He may take before a magistrate, a person
who, being engaged in a breach of the peace, is arrested by a bystander and 
delivered to him. [R. C. 1905, § 9735 ; C. Cr. P. 1877, § 127 ; R. C. 1899, 
§ 7927 . )

§ 10572. Oft'ense in presence of magistrate. When a public offense is eom­
mi tted in the presence of a magistrate, he may, by a verbal or written order. 
command any person to arrest the offender, and may thereupon proceed 
as if the offender had been brought before him on a warrant of arrest. [R. C. 
1905, § 9736 ; C. Cr. P. 1877, § 128 ; R. C. 1899, § 7928.] 

§ 10573. When private person may arrest. A private person may arrest
another : 

l .  For a public offense cQmmitted or attempted in his presence.
2. When the person arrested has committed a felony, although not in his

presence. 
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3. When a felony has been in fact committed, and he has reasonable cause
for believing the person arrested to have committed it. [R. C. 1905, § 9737; 
C. Cr .. P. 1877, § 129; R. C. 1899, § 7929.]

§ 10674. Muat inform person of ca.use of arrest. A private person making
an arrest must, upon making the arrest, inform the person to be arrested 
of his intention to arrest him, and of the cause of the arrest, and require 
him to submit, except when he is in the actual commission of the offense or 
when he is arrested on pursuit immediately after its commission. [R. C. 1905, 
§ 9738; C. Cr. P. 1877, § 130; R. C. 1895, § 7930.] § 10676. When private person may break door. If the person to be arrested
has committed a felony, and a private person, after notice of his intention 
to make the arrest, is refused admittance, he may break open an outer or 
inner door or window of a dwelling house, for the purpose of making the 
arrest. [R. C. 1905, § 9739; C. Cr. P. 1877, § 131; R. C. 1899, § 7931.] § 10676. Privat� person arresting. Duty. A private person who has
arrested another for the commission of a public offense, must, without unnec­
essary delay, take him before a magistrate or deliver him to a peace officer. 
[R. C. 1905, § 9740; C. Cr. P. 1877, § 132; R. C. 1899, § 7932.] 

§ 10677. Offensive weapons taken. Any person making an arrest must take
from the person arrested all offensive weapons which he may have about 
his person, and must deliver them to the magistrate before whom he is taken. 
[R. C.1905, § 9741; C. Cr. P. 1877, § 133; R. C. 1899, § 7933.] § 10678. Procedure against person arrested without warra.nt. When an
arrest is made without a warrant by a peace officer or by a private person, 
the person arrested must without unnecessary delay be taken: 

1. Before the nearest or most accessible magistrate in the county or judicial
subdivision where the arrest is made; or, 

2. If there is no magistrate in said county or judicial subdivision qualified
to act, then before the nearest or most accessible magistrate authorized to 
act for the county or judicial subdivision where the arrest ls made. A 
complaint stating the charge against the person arrested, must be made 
before such magistrate, as provided by section 10533 of this code. [R. C. 1905, 
§ 9742; R. C. 1895, § 7934.]

§ 10679. Who may break door. When. Any person who has lawfully
entered a house for the purpose of making an arrest, or, being therein, makes 
an arrest, may break open the door or window thereof, if detained therein, 
when .necessary for the purpose of liberating himself, and an officer may 
do the same when necessary for the purpose of liberating a person who, 
acting in his aid, lawfully enters for the purpose of making an arrest, and 
is detained therein. [R. C. 1905, § 9743; C. Cr. P. 1877, § 122; R. C. i895, 
§ 7935.]

ARTICLE "/.-WARRANTS A.ND SERVICE THEREOF BY TELEGRAPH. 

§ 10680. Warra.nt transmitted by telegraph. Whenever a warrant for the
arrest of a person accused of a crime or public offense is issued by a judge 
of the supreme or district court or by a magistrate of the county wherein 
such offense is triable, the delivery of such warrant by telegraph may be 
authorized by a judge of the supreme or district court, by an indorsement, 
authorizing such delivery, at any place within this state, upon the warrant 
of arrest under the hand of such judge, directed generally to any sheriff, 
constable, marshal or policeman in the state. After such indorsement a 
telegraphic copy of such warrant may be sent by telegraph to one or more of 
such officers within the state, and such copy is• as effectual in the hands of 
any such officer, and he must serve the same and in all regards proceed 
thereunder in the same manner as though he held an original warrant issued 
by the magistrate making the indorsement thereon. [R. C. 1905, § 9744; 
R. C. 1895, § 7936.]

2409 



§§ 10581-105S7 CRIMIN AL PROCEDURE. Action& Prosecuted 

§ 10581. Duty of officer transmitting. Every officer causing telegraphic
copies of a warrant to be sent must certify as correct, and file in the telegraph 
office from which such copies are sent, a copy of the warrant and indorsement 
thereon, and must return the original with a statement of his action there­
under and signed by him. [R. C. 1905, § 9745; R. C. 1895, § 7937.] 

§ 10582. Warrant returnable in county where issued. Misdemeanor.
Every person arrested by warrant for any offense, when no other provision 
is made for his examination, must be taken before some magistrate of the 
county in ,vhich the warrant was issued, and the warrant with the proper 
return thereon, signed by the person who made the arrest, must be delivered 
to such magistrate. Any telegraphic copy of a warrant under which an 
officer has acted in making au arrest shall be deemed the original warrant. 
If the offense charged in the warrant is a misdemeanor within the jurisdiction 
of a magistrate to try and upon conviction to punish, a trial must be had as 
provided by law. [R. C. 1905, § 9746; R. C. 1895, § 7938.J 

§ 10683. Arrest directed by telegraph. In all cases when by law a peace
officer of this state may arrest a person without a warrant, or having a 
warrant for the arrest of a person accused of a crime or public offense and 
such person may otherwise escape from this state, such officer may, by 
telegraph, direct any sheriff, constable, marshal or policeman in this state 
to arrest such person, and designate the accused in said order by name or 
description, or both. [R. C. 1905. § 9747; R. C. 1895, § 7939.] 

§ 10684. How executed. Procedure. The order may be directed generally
to any of such officers and executed by the officer receiving it. The officer 
executing any such order shall take into his custody the person designated 
therein and detain him upon such order for such length of time as shall 
be necessary for the officer directing the arrest to reach the place of detention 
by the ordinary course and means of travel, or until- sooner demanded by 
an officer having a warrant for the arrest of such person, but in no case 
shall the officer arresting such person upon such order detain him longer than 
the time herein before mentioned. [R. C. 1905, § 9748; R. C. 1895, § 7940.] 

ARTICLE 8.- RAILWAY POLICE. 
§ 10686. When conductors peace officers. Each con<luctor of a railway or

railroa<l train carrying passengers, while on duty in this state as such con­
ductor is hereby invested with and possesses the authority of a peace officer 
of the state. r R. C. 1905, § 9749; 1889, ch. 106, § 1; R. C. 1895, § 7941.] 

Linhility of carrier tor a<'ts of special police officer appointed by public authority. 
23 L.R.A.(N.S.) 289; 30 L.R.A.(N.S.) 481; 39 L.R.A.(N.S.) 122. 

§ 10686. Railway companies may appoint police. Every railway or railroad
company doing business within this state is hereby authorized to appoint. 
and at its own expense to employ, such persons as peace officers at its stations 
or other places along the line of its road within this state, as may be by it 
deemed necessary, for the protection of itR property or the preservation of 
order on its premises or in or about its cars, depots, grounds, yards, buildings 
or other structures, or any of the same under its control or in its possession. 
When any railway or railroad company doing business in this state is in the 
hands of or being operated by a receiver appointed by a court of this state 
or of the United States, the authority conferred by this section upon such 
company is conferred upon and may be exercised by such receiver. [R. C. 
1905. § 9750; 1887. ch. 1:32; R. C. 1895, § 7942.] 

§ 10587. Powers of railway police. Every conductor mentioned in section
10:1$:-; and every pt>rson em�loye<l as provided in section 10586, shall have 
a,JI() may exercise the authority of a peace officer of the state, to arrest with 
or w i1 hont warrant, us other peace officers, any person committing an offense 
i1i.r:ii11st the laws of the state or the ordiuaurcs of any city, village, town or 
m111.ieipality, upon thP prcmis1•,; oecnpic<l hy the company or receiver thereof, 
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by which he is employed, or in or about its cars, depots, grounds, yards,
buildings or other structures or any of the same under its control or in its
possession. [R. C. 1905, § 9751 ; 1887, ch. 132 ; R. C. 1895, § 7943.)

§ 10588. Procedure on arrest. Every person arrested by any conductor,
or other person exercising authority conferred by this article, must be there­
after proceeded with in all respects as is or may be required by law, in cases
of arrests made by other peace officers of the state, except that a conductor
may cause a person so arrested by him to be so proceeded with by any other
person or officer. [R. C. 1905, § 9752 ; 1887, ch. 132 ; 1889, ch. 106, § 2 ;  R. C.
1895, § 7944.] 

§ 10589. Other peace officers. Nothing in this article contained shall be
construed to restrict, in any way, any right, authority or privilege conferred
by law, upon any other peace officer of the state within his lawful jurisdiction.
[R. C. 1 905, § 9753 ; 1887, ch. 132 ; R. C. 1895, § 7945. )

§ 10590. Railway police. No fees. No person authorized by the provisions
of this article to make arrests, shall receive or be allowed any fees or expenses
for so doing. fR. C. 1905, § 9754 ; 1887, ch. 132 ; R. C. 1895, § 7946. ]

§ 10591. Railway company liable for acts of. Each of such railway or
railroad companies or receivers thereof is, and shall be held responsible for
the acts of all conductors or other persons employed by it while acting as
peace officers under the provisions of this article to the same extent as for
the acts of its ,reneral agents or employes. [R. C. 1905, § 9755 ; 1887, ch. 132 ;
R. C1. 1895, § 794 7.]

ARTICLE 9.- RETAKING AFTER AN ESCAPE OR RESCt:E.
§ 10592. Pursuit and reanest. If a person arrested escapes or is rcscuecl,

the person from whose custody he escaped or was rescued, may immediat ely
pursue and retake him, at any time, and in any place in the state. [R. C.
1905, § 9756 ; C. Cr. P. 1877, § 134 ; R. C. 1899, § 7948.]

§ 10593. May break door or window. To retake the person escaping or
rescued, the person pursuing may, after notice of his intention and refusal
of admittance, break open an outer or inner door or window of a dwelling
house. [R. C. 1905, § 9757 ; C. Cr. P. 1877, § 135 ; R. C. 1899, § 7949.)

ARTICLE 10.- IDENTIFICATIO� OP PEnSON'S CHARGED WITH CRnlF..
§ 10594. It shall be lawful for the sheriff of any county or the chief of

police of any city in this state, in order to secure the proper identification
of any person in his custody who is charged with the commission of a public
-0ffense, and who, in his opinion, has a criminal record, to take the finger
prints or measurements of the Bertillon system of measurement and to keep
a record thereof. [ 1913, ch. 53.]

R i�ht to take or retain in rogues' gallery picture of one aceuaed of crime. 7 
L.R.A. ( N.S. ) 274 ; 23 L.R.A. ( N.8. ) 731>.

ARTICLE 1 1 .- PRELIMINARY EXAMINATIONS.
§ 10595. Magistrate 's duty. Testimony may lie taken. Wben the defendant

is bronght before a ma gistrate upon an arrest, either with or without a
warrant, on a charge of having committed a public offense, the magistrate
mnst i mmediately inform him of the charge against him, and of his right 'to
the aid of counsel in every stage of the proceedings, and also his ri ght 1 o
waive a n  examination before any further proceedings are had ; and i n  an�·
case. when the aeensed waives snch examination, the prosecuting attorney m n :,·
canse the testimony of any witness or witn esses to be taken in writin g. as
provided by law. with the same force and effect as if snch examination h ,1 d
not lwen waived and snch t<.>stimony shall b e  returned b y  such m ag-istrat P  : o
the d i strict  comt o f  his county a s  i n  other cases. [ 1909, ch. 1 ;  R. C .  ] !'JO\
§ 97;:,3 ; C. Cr. P. 1 877 ,  § 136 ; R. C. 18!)9, § 7%0.J
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§ 10596. Must allow accused counsel. He must also allow the defendant
a reasonable time to send for counsel, and adjourn the examination for that 
purpose ; and must, upon the request of the defendant, require a peace 
officer to take a message to such counsel in the county or city as the defendant 
may name. The officer must, without delay, perform that duty, and shall 
receive fees therefor as upon service of a subpoena. [R. C. 1905, § 9759 ; 
C. Cr. P. 1877, § 137 ; R. C. 1899, § 7951. )

As to  liability of  county for services o f  attorney appointed by  acting magistrate to 
defend accused. Harris v. Rolette County, 16 N. D. 204, 112 N. W. 971.  

§ 10597. Examination. The magistrate before whom the accused is brought,
must, unless a change of the place of trial is had under the provisions of the 
next section, immediately after the appearance of counsel, or if none appears 
and the accused requires the aid of counsel, after waiting a reasonable time 
therefor, proceed to examine the case. [R. C. 1905, § 9760 ; C. Cr. P. 1 877, 
§ 138 ; R. C. 1895, § 7952. ]

§ 10598. Change of place of trial. Whenever a person accused of a public
offense is brought before a justice of the peace for examination and, at any 
time before such examination is commenced, he files with such justice his 
affidavit stating that by reason of the bias or prejudice of said justice he 
believes he cannot have a fair and impartial examination before him, such 
justice must transfer said action, and all the papers therein, including a 
certified copy of his docket entries, to another justice of the same county, 
if there is another justice in said county qualified to act ; provided,. that 
unless th• parties agree . upon the justice to whom said action shall be trans­
ferred, it shall be · sent to the nearest justice of the county, but no more 
than one change of the place of examination under this section shall be had 
in An action. [R. C. 1905, § 9761 ; 1887, ch. 82, § 1 ;  R. C. 1895, § 7953. ] 

Statute mandatory ; upon filing of proper affidavit justice must transfer action to 
another justice. State v. \Veltner, 7 N. D. 522, 75 N. W. 779. 

Failure of transcript transmitting case to second justice to show that parties had 
not otherwise agreed on justice will not affect proceedings. Sate v. Carlisle, 22 S. D. 
629, 118 N. W. 1033. 

One charged with violation of city ordinance is  entitled to change of venue on account 
of prejudice of police justice. Sioux Falls v. Neeb, 20 S. D. 244, 105 N. W. 735. 

§ 10599. Adjournment. The examination must be completed at one session
unless the magistrate for good cause adjourns it. The adjournment cannot 
be for more than three days at each time, nor more than fifteen days in all, 
unless by the consent, or on the motion of the defendant. [R. C. 1905, § 9762 ; 
C. Cr. P. 1877, § 139 ; R. C. 1895, § 7954.]

Nece88ity of defendant being prejudiced by adjournment in violation of statute to 
make same invalid. State v. Foster, 14 N. D. 561 ,  105 N. W. 938. 

§ 10600. Disposition of accused on adjournment. U an adjournment is had
for any cause and the defendant is charged with a capital offense, he must 
be committed in the meantime, otherwise the magistrate must commit the 
defendant for examination, or discharge him from custody, ,upon sufficient 
bail or the deposit of money, as provided in this code, as security for his 
appearance at the time to which the examination is postponed. [R. C. 1905, 
§ 9763 ; C. Cr. P. 1877, § 140 ;-R. C. 1895, § 7955.]

§ 10601. Form. Commitment for examination. The commitment for exam­
ination is by an indorsement signed by the magistrate on the warrant of 
arrest, to the following effect : 

The within named A. B., having been brought before me under this warrant, 
and having failed to give bail for his appearance, is committed to the sberitl 
of the county of . . . . . . . . . . . .  (or to the marshal of the city of . . . . . • . . • • • . , 
as the case may be ) ,  to await examination on the . . . . . .  day of . . . . . • . . . . . .  , 
19  . . • at . . . . . .  o 'clock . . . . . . . m .. at which time you will have his body before 
me at my office. [R. C. 1905, § 9i64 ; C. Cr. P. 1877, § 141 ; R. C. 1899, § 7956. ) 

Kecc!<s ity of commitment to render impr isonment valid. 38 L.R.A. ( N.S. ) 609. 
Informality of commitmmt as justi fication for prison breach . 15 L.R.A. 191. 
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§ 10602. Examination. Procedure. At the examination the magistrate must,
in the first place, read to the accused the complaint on file before him. He 
must also, after the commencement of the prosecution, issue subpoenas for 
auy witnesses required by the prosecution or the defendant. [R. C. 1905, 
§ 9765 ; C. Cr. P. 1877, § 142; R. C. 1899, § 7957.]

§ 10603. Same. Witnesses kept separate. While a witness is under exam­
ination, the magistrate may exclude all witnesses who have not been examined. 
He may also cause the witnesses to be kept separate, and to be prevented 
from conversing with each other until they are all examined. [R. C. 1905, 
§ 9766 ; R. C. 1895, § 7958. ]

§ 10604. Same. Who excluded. The magistrate may also, upon the request
of the defendant, exclude from the examination every person except his clerk, 
the prosecutor and his counsel, the attorney-general of the state, the state 's 
attorney of the county, the defendant and his counsel and such other person 
as he may designate, and the officer having the defendant in custody. [R. C. 
1905, § 9767 ; R. C. 1895, § 7959.] 

§ 10600. How witnesses examined. The witnesses must be examined in the
presence of the defendant, and may be cross-examined in his behalf. And on 
demand of the state or the defendant all the testimony in the ease must be 
reduced to writing in the form of depositions, or the testimony may be taken 
by stenographer if the state and the defendant consent thereto. [R. C. 1905, 
§ 9768 ; 1899, eh. 174 ; R. C. 1899, § 7960.] Committing magistrate cannot punish for contempt, a witneBB who refused to obey subpoena duces tecum. Farnham v. Colman, 19 S. D. 342, 1 L.R.A.(N.S. ) 1135, 117 Am. St. Rep. 944, 103 N. W. 161, g A. & E. Ann. Caa. 3 14. Witnesses must be eicamined in presence of accused on his examination. Sta� ex rel. Styles v. Dcaversta<l, 12 N. D. 527, 97 N. W. 548. Committing magistrate may proceed to hear evidence in absence of bailed defendantwhere counsel i■ pruent. State ex rel. Poul v. McLain, ],3 N. D. 368, 102 N. W. 407. 

§ 10606. Accused may produce witnesses. When the examination of the
witnesses on the part of the state is closed, any witnesses the defendant may 
produce must be sworn and examined. [R. C. 1905, § 9769 ; C. Cr. P. 1877, · 
§ 144 ; R. C. 1899, § 7961.]

§ 10607. Magistrate. Disposition of depositions. The magistrate or his
clerk must keep the depositions taken, and exhibits admitted a� evidence on 
the examination until returned to the proper court; and must not permit 
such testimony to be examined or copied by any person except a judge of 
the court having jurisdiction of the offense, or authorized to issue writs of 
habeas corpus, the attorney-general of the state, the state 's attorney of the 
county or judicial subdivision, or other prosecuting attorney and the defend­
ant and his counsel. [R. C. 1905, § 9770 ; C. Cr. P. 1877, § 145; R. C. 1895, 
§ 7962. ]

§ 10608. Violation, misdemeanor. Every violation of the last section is
punishable as a misdemeanor. [R. C. 1905, § 9771 ; C. Cr. P. 1877, § 146; R. C. 
1899, § 7963.] 

§ 10609. Procedure. Accused discharged. After hearing the evidence on
behalf of the respective parties, if it appears either that a public offense has 
not been committed, or that there is no sufficient cause to believe the defendant 
guilty thereof, the magistrate must order the defendant to be discharged, 
by an indorsement on the complaint over his signature, to the following 
effect : " There being no sufficient cause to believe the within named 
. . . . . .. . • . . .  guilty of the offense within mentioned, I order him discharged." 
[R. C. 1905. § 9772 ; C. Cr. P. 1877, § 147 ; R. C. 1899, § 7964:.] 

§ 10610. Malicious prosecution. Costa taxed. If the defendant on a pre­
liminary examination for a public offense is discharged as provided in section 
10609 and if the magistrate finds that the prosecution was malicious or without 
probable cause, he shall enter such judgment on his docket and tax the cost� 
against the complaining witness, which shall be enforced as ju<lgmrnts fo r 
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costs in cri:uinal cases, and execution may issue therefor. · [R. C. 1905, § 9773 ; 1881, ch. 38, § 2 ; R. C. 1895, § 7965.] 
�o costs ah�mld be allowed against complaining witnesa in rape prosecution, there 

being 110 showing th�t charge was malicious or without proLable cause, though affair
was settled by marriage of such witni>ss's daughter, and with his consent. :McCookCounty v. Burnstad, 30 S. D. 266,  138 N. W. 303 . 

§ 1061�. P�ocedure. Acc�ed held to answer. If, however, it appears from the cxammation that a pubhc offense has been committed, and that there is 
�uffi�ient cause t� believe the defendant guilty thereof, the magistrate must, ID l tke manner, mdorse on the complaint an order signed by him, to the following effect : " It appearing to me that the offense in the within com­plaint mentioned (or any other offense, according to the fact, stating generally the nature thereof) bas been committed and that there is sufficient cause to believe the within named . . . . . . . . . . . .  guilty thereof, I order that he be held to answer the same. " [R. C. 1905, § 9774 ; C. Cr. P. 1877, § 148 ; R. C. 1899, § 7966. ] 

Order of commitment ; indoraed upon docket, State v. Rozum, 8 N. D. 548, 80 N. W. 
477 ; State v. Wright, 15 S. D. 623,  91 N. W. 311. 

Magistrate must transmit papers and record. State v. Rozum, 8 N. D. 548, 80 N. W. 
477; State v. Wright, 15  S. D. 628, 91  N.  W. 811 ; State v. Weltner, 7 N. D. 522, 75 
N. W. 779. 

As to meaning of " not admitted to bail." State ex reL Adams v. Larson, 12 N. D. 
474, 97 N. W. 537. 

§ 10612. When offense not bailable. If the offense is not bailable, the
following words, or words to the same efl'ect, must be added to the indorse-
ment : " And that he is hereby committed to the sheriff of . . . . . . . . . . . . . .  , 
(or ·to the marshal of the city of . . • . . . . . . . . . . . . .  , or as the case may be)."  
[R. C .  1905, § 9775 ; C .  Cr. P. 1877, § 149; R. C .  1899, § 7967.] 

§ 10613. When offense bailable. If the offense is bailable, and bail is taken
by the magistrate, the following words, or words to the same effect, must 
be added to the indorsement mentioned in section 1.0611 : "And I have 
admitted him to bail, to answer, by the undertaking hereto annexed. " [R. C. 
1905, § 9776; C. Cr. P. 1877, § 150; R. C. 1899, § 7968.] 

As to meaning of " not admitted to bail." State ex rel. Adams v. Lareon, 12 N. D. 
474, 97 N. W. 537, 

§ 10614. When bail not taken. If the offense is bailable, and the defendant
is admitted to bail, but bail hus not been taken, the followiug words, or words 
to the same effect, must be added to the indorsement mentioned in section 
10611 :  " And that he is admitted to bail in the sum of . . • .. • • • • •  dollars, 
and be committed to the sheriff of the county of . . . . . . . . . . . • . . • . . . • ( or the 
marshal of the city of . . . . . . . . . . . . . . . .  , or as the case may be) ,  until said 
bail is given." [R. C. 1905, § 9777; C. Cr. P. 1877, § 151 ; R. C. 1899, § 7969.J 

§ 10615. Commitment. Procedure. If the magistrate orders the defendant
to be committed as provided in sections 10612 and 10614 he must make out 
a commitment, signed by him with his name of office, and deliver it, with the 
defendant, to the officer to whom he is committed, or if that officer is not 
present, to a peace officer, who must immediately deliver the defendant into 
the proper custody. together with the commitment. [R. C. 1905, § 9778 ; 
C. Cr. P. 1877, § 152 ; R. C. 1899, § 7970.]

§ 10616. Form of commitment. The commitment must be to the following
effect : 
S tate of North Dakota, } < 'oun ty of . . . . . . . . . . . . �s . :
'l' he  state of North Dakota to the sheriff of the county of • • • • • • • • • • • • • • . •

(or marshal of the city of . . . . . . . . . . . . . . . . . .  , or as the case may be) : 
An order having hrcn th is day made by me, that A. B. be held to answer 

upon a charge of ( stat ing ur i efly the nature of the offense, with time and 
2 4 1 4  
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place as near as may be) ,  you are commanded to receive him into your 
custody, and detain him until he is legally discharged. 

Dated at . . . • • • • • • • • • • . . . , this . • . . . . . . . .  day of . . . . . . . . . .  , 19 . . •
C. D., Justice of the Peace,

( or as the case may be J �
[R. C. 1905, § 9779 ; C. Cr. P. 1877, § 153 ; R. C. lti'.J:J .  § 79,1 . ]  

§ 10617. Witness to give undertaking. O n  holding the defendant t o  answer,
the magistrate may take from each of the material witnesses examined before 
him on the part of the state, a written undertaking, without surety, to the 
effect that he will appear and testify at the court to which the complaint 
and depositions, if any, are to be sent, or that he will forfeit such sum as 
the magistrate may fix and determine. [R. C. 1905, § 9780 ; C. Cr. P. 1877, 
§ 154 ; R. C. 1899, § 7972 . ]

§ 10618. Sureties may be required. When the magistrate is  satisfied by
proof on oath, that there is reason to believe that any such witness will 
not appear and testify, unless security is required, he may order the witness 
to enter into a written undertaking, with such sureties and in such sum 
as he may deem proper, for his appearance, as specified in the last section. 
[R. C. 1905, § 9781 ; C. Cr. P. 1877, § 155 ; R. C. 1895, § 7973. ]  

§ 10619. Married women and minors. When a married woman or a minor
is a material witness, any other person may be allowed to give an undertaking 
for the appearance of such witness ; or the magistrate may, in his discretion, 
take the undertaking of such married woman or minor in a sum not exceeding 
fifty dollars, which is valid and binding in law, notwithstanding the disability 
of minority. [R. C. 1905, § 9782 ; C. Cr. P. 1877, § 156 ; R. C. 1895, § 7974. ] 

§ 10620. Refusal. Witness committed. If a witness required to enter .into
an undertaking to appear and testify, either with or without sureties, refuses 
compliance with the order for that purpose, the magistrate must commit 
him to prison until he complies or is legally discharged. [R. C. 1905, § 9783 ; 
C. Cr. P. 1877, § 157 ; R. C. 1899, § 7975. ]

§ 10£21. Security may be subsequently demanded. When, in pursuanc-,
of section 10617, any material witness on the part of the prosecution 
has been discharged on his undertaking, without surety, if afterwards, on 
the sworn application of the state 's attorney or other person on behalf of the. 
state, made to the magistrate or to any judge, it satisfactorily appears that 
the presence of such witness or any other person on the part of the prosecution 
is material or necessary on the trial in court, such magistrate or judge may 
compel such witness, or any other material witness on the part of the state, 
to give an undertaking with sureties, to appear on the said trial and give 
his testimony therein, and for that purpose, the said magistrate or judge mdy 
issue a warrant against any such person, under his hand, with or without 
seal, directed to a sheriff, marshal _or other peace officer, to arrest such 
person and bring him before such magistrate or judge. [R. C. 1905, § 978-1 ; 
C. Cr. P. 1877, § 158 ; R. C. 1895, § 7976.]

§ 10622. Witness inay be confined. In case the person so arrested shall
neglect or refuse to give said undertaking in the manner required by 
said magistrate or judge, he may issue a warrant of commitment against such 
person, which shall be delivered to said sheriff or other peace officer, whose 
duty it shall be to convey such person to 'the jail mentioned in said warrant, 
and the person shall remain in confinement until he shall be removed to the 
grand jury or to the court, for the purpose of giving his testimony, or until 
he shall have given the undertaking required by said magistrate or judge, 
or until he is otherwise discharged according to law. [R. C. 1905, § 9785 ; 
C. Cr. P. 1877, § 159 ; R. C. 1899, § 7977. ]

§ 10623. Witness fees may be allowed when witness confined. In any
"rirninal c�se in which it may be made to appear to the satisfaction of the 
t ria l  judge that a witness who shall have been required, pursuant to section 
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10618, to enter into an undertaking, with sureties, for his appearance at th e 
trial court, there to testify on behalf of the state, and who shall have been 
committed to and confined in prison, under section 10620 was actual ly uuuuk 
to obtain and furnish acceptable sureties, by reason of being a stranger or 
a transient in the community, or for other good and sufficient reason, such 
judge may, in his discretion, order the allowance to such witness, and the 
payment by the proper county, of witness fees, at the rate of fifty cents per 
day for and during the period of his imprisonment. [R. C. 1905, § 9786 ; 
1897, ch. 151 ; R. C. 1899, § 7977a. ] 

§ 10624. Magistrate must return papers. When a magistrate has discharged
a defendant or has held him to answer, as provided in sections 10609 and 10611, 
he must return immediately to the district court of the county or judicial 
subdivision, the warrant, if any, the complaint, the deposition of all the 
witnesses examined before him, if any have been taken, and exhibits and all 
undertakings of bail or for the appearance of witnesses, taken by him, 
together with a certified copy of the record of the proceedings as it appears 
on his docket. [R. C. 1905, § 9787 ; C. Cr. P. 1877, § 160 ; R. C. 1899, § 7078.] 

CHAPTER 7. 

PROCEJmINGS ON INFORMATION OR INDICTMENT. 

ARTICLE 1. PRELIMINARY PROVISIONS, §§ 10625-10627'. 
2 .  'l'HE INFORMATION, §§  10628-10633. 
3. CALLING OF THE GRAND JURY, §§  10634. 10635.
4. FORMATION OF THE GR.AND JURY, §§ 10636-10655.
5. POWERS A.ND DUTIES OF THE GRAND JURY, § §  10656-10669.
6. PRESF.NTlfENT AND PROCEEDINGS THEREIN, §§  10670-10676.
7. FINDING AND PRESENTATION OF THE INDICTMENT, § §  10677-10682.

A RTICLE 1 .- PRELUlINARY PROVISIONS. 

§ 10625. Public offenses, how prosecuted. All crimes or public offenses
triable in the district courts must be prosecuted by information or indict­
ment, except as provided in the next section. [R. C. 1905, § 9788 ; C. Cr. P. 
1877, § 161 ; R. C. 1895, & 7979 . ]  

Attorney-general and his assistants have r ight to appear before grand jury and <':'C· 
amine witn<'SS<'S in regard to matt<"rs relating to prohibition law. State v. District 
Ct., 19 N. D. 819, 124 N.  W. 417, Ann. Cas. 1912D, 335 .  

§ 10626. Removal from office. When the proceedings are for the removal 
of a district, county, township, city or municipal officer, or of a state officer 
not l iable to impeachment, they may be commenced by an accusation in 
writing as provided in article 2, chapter 4, of this code. [R. C. 1905, § .  9789 ; 
C. Cr. P. 1877, § "  162 ; R. C. 1895, § 7980.]

Right to remove public officers summarily. 15 L.R.A. 95. 
Mandamus to compel exercise of power to remove or suspend public officer. 28 

L.R.A. ( �.S. ) 194 ; 46 L.R.A. ( � .S. ) 9.
Attempted Rppointment for fixed term as restriction on power to remove at pleaaure.

35 L.R.A. ( N.S. ) 866. 
Power of court to review action of governor in removing officer. 39 L.R.A. (N.S. ) 788. 
Power of town or municipali ty to remove officer in absence of statutory authority. 9 

L.R.A. ( N.S . )  572 ; 3g L.R.A. ( N.S. ) 519.
§ 10627. Same. Jurisdiction. Exception. All accusations against dis­

trict, county, township or municipal officers, or state officers not liable 
to impeachment, must be found, or presented to and filed in the district 
eonrt. ; hut not h in� herein shall be construed to prevent said officers from 
be ing- proceeded a::rainst for a crime or public offense in the same manner 
. i s 1 1 0 w  is or may h e reafter be provided by law for proceeding against other 
pt • rso r : s  a , · c : 1 sPd o f  a er imt •  o r  publ ic  offense, or to limit the power of the 
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court to remove such officers from office, upon conviction, when authorized 
by law so to do. [R. C. 1905, § 9790 ; R. C. 1895, § 7981. ) 

ARTICLE 2.- THE INFORMATION. 
§ 10628. Prosecution on information. In what cases. During each term

of the district court held in and for any county or judicial subdivision in 
this state at which a grand jury has not been summoned and impaneled, the 
state 's attorney of the county or judicial subdivision, or other person ap-
pointed by the court, as provided by law, to prosecute a criminal actiou. 
shall file an information or informations as the circumstances may require, 
respectively, against all persons accused of having committed a crime or 
public offense within such county or judicial subdivision or triable therein : 

1. When such person or persons have had a preliminary examination before
a magistrate for such crime or public offense and, from the evidence taken 
_thereat, the magistrate has ordered that said person or persons be held to 
answer to the offense charged or some other crime or public offense disclosed 
by the evidence. 

2. When the crime or public offense is committed during the continuance
of the term of the district court in and for the county or judicial subdivision 
in which the offense is committed or triable. 

3. When a person accused of a crime or public offense is arrested and
waives, in writing, or if before a magistrate, orally, a preliminary examination 
therefor. 

4. When a person accused of a misdemeanor not within the jurisdiction of
the magistrate to try and punish, has been arrested and admitted to bail 
at a place other than the county or judicial 4iubdivision in which said offense 
is triable ; or, 

5. At any time, when the person accused of a crime or public offense is
a fugitive from justice and such information may be needed by the governor 
of this state to .demand such person from the executive authority of any other 
state or territory within the United States, or to aid the proper executive 
authority of ihe United States to demand such person of any foreign govern-
ment. 

6. Whenever any state 's attorney shall present to the district judge his
statement in writing, duly verified, that an accused held for trial after pre­
liminary examination or waiver thereof desires to forthwith enter a plea of 
guilty said statement when accompanied by a written confession of guilt of 
the person so accused of said crime, duly signed by such person so accused, 
shall be sufficient upon which such district judge in his discretion may order 
the state 's attorney of the county wherein said defendant is held for trial to 
forthwith file a criminal information against such person with the clerk of the 
district court of such county; and such clerk when such information is pre­
sented may file the same and such information when so presented and filed 
shall be as valid as though the same was filed in open court during a term 
of court for said county duly called and convened; provided, that after the 
filing of said information by such clerk the defendant and state 's attorney 
may appear with such clerk in district court chambers before the judge any­
where within the judicial district of which such county in which such informa­
tion is filed is a part, and said district judge may thereupon arraign said 
defendant and receive defendant 's plea of guilty and pronounce final judgment 
and sentence thereon with the same force and effect as though the same were 
done in open court in the county in which such information was so filed with 
�uch clerk. And such clerk shall keep his minutes and records and enter 
judgment and sentence in the records of his office as otherwise provided by 
law. 

Provided further, that if upon such arraignment without the county in 
which the information is filed the accused shall not enter a plea of guilty 
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or shall not desire to do so the defendant may be tried thereafter upon said 
information so filed or another information filed in term time as the state 's 
attorney may elect. [ 191 1 ,  ch. 1 53 ;  R. C. 1905, § 9791 ; 1890, ch. 71, § 1 ;  R. C. 
1895, § 7982. ] 

L11w abolishing grand jury not unconstitutional. State v. Ayers, 8 S. D. 517,  67 
N. \V. 6 1 1.

As to when dismissal of criminal complaint may be made because of failure to file
information and to prose<'ute. Stnte v. Fleming, 20 N. D. 105, 126  N. W. 565. 

1. No in formation can he fikd until preliminary examination is had. State v. Romm,
8 N. D. 550, SO N. W. 477 ; State v. Lacroix, 8 S. D. 369,  66 N. W. 944 ; State v. Wright, 
15 S. D. 628, 9 1  N. W. 3 1 1 ; State v. Weltner, 7 N. D. 522, 75 N. W. 779 ; State v. 
Barnes, 3 N. D. 1 3 1 ,  54 N. W. 131 .  

Preliminary examination or wah·er thereof is necessary before filing information in 
d i strict court, unless otfcnse is  charged to liave been committed during term of such 
court, except in cases enumerated in this section. State v. Winbauer, 21 N. D. 161, 
12 :J  N. W. 97. 

§ 10629. State 's attorney must inquire into charges. The state 's attorney
of the county or judicial subdivision in which any person charged with the 
commission of a crime or public offense has been held to answer, or other 
person appointed by the court as provided by law to prosecute, must make full 
examination and inquiry into the facts and circumstances touching any crime 
or public offense committed by the accused and triable in said county or 
judicial subdivision, and must file an information setting forth the crime com­
mitted according to the facts ascertained on such examination and inquiry and 
from the written testimony taken before the magistrate, whether it is the 
offense charged in the complaint upon which the examination waa had or some 
other offense. [R. C. 1905, § 9792 ; 1890, ch. 71, § 7 ;  R. C. 1895, § 7983.] 

Information charging maintenance of nuisance as second offense ma;y be filed in dis• 
trict court, where accused was hel<l by justice's court to answer in district court on com• 
plaint not mentioning second offense. State v. O'Nrnl, 19 N. D. 426, 124 N. W. 68. 

§ 10630. Procedure when no information filed. If the state 's attorney or
other person appointed to prosecute, in any such case, determines that an 
information ought not to be filed, he must make, subscribe and file with the 
clerk of the district court of the county or judicial · subdivision, a 
statement in writing setting forth his reasons in fact and in law .for not fil ing 
an information ; such statement must be filed at and during the term of the 
court to which the accused is held to appear for trial. The court must there­
upon examine such statement together with the evidence filed in the case, 
and if, 11pon such examination, the court is not satisfied with such statement, 
the state 's attorney, or person appointed to prosecute, must be directed and 
reqn ired by the court to file the proper information and bring the case to trial .  
Bnt if the court does not require that an information be filed and the defend• 
allt is not held or wanted to answer for any other crime or public offense, he 
shall be d ischarged and h i s  bail exonerated or money deposited refunded to 
him. rR. C. 1 905, § 9793 ; 1890, ch. 71, § 7 ;  R. C. 1895, § 7984. ] 

Court shall determine whether case shall be prosecuted or not. State ex rel. Clyde 
v. Lauder, 1 1  N. D. 1 36, !lO N. W. 56t.

§ 10631. Information. Filing. Na.mes of witnesses. All informations filed
under the provisions of this article shall be by the state 's attorney of the 
county or judicial subdivision . or by the person appointed to prosecute, a!! 
informant ; and said state 's attorney or person appointed to prosecute shall 
subscribe his name to said i nformation and indorse or otherwise exhibit 
thereon the names of all witnPsses for the prosecution known to him to be 
such at the time of the filing of the same. but other witnesses may testify. 
in behalf of the prosecution. on the trial of said action, the same as if their 
names had been indorsed upon the information. [R. C. 1905, § 9794 ; 1890, ch. 
71, § 2 ;  R. C. 1 895, § 7985 . ]  

Attorney-general and  h i R  agsi stnnts have r ight to  appear before 1trand jury and 
examine witn('R,('S in rP _!!a r < l  to matters relatinl? to prohibition law. State v. District 
Ct., 19 N. D. S l !l , 1 2 4  N". \\· . 4 1 7  . .  \ n n .  Ca, .  1 !l 1 2D, !l �5 .  

State ma�· <'a l l  w i t1 1 . . ss,•� " ho�•· n nmrB are not  requ i red to  be indoraed on information. 
State v. :\fafrj ouck;1· , 2� S. U. :lO, I H I :N. W. 96 . 
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Witnesses other than those whose names are indorsed upon information may be ex• 
amincd in behalf of prosl'cution. State v. Albertson , 20 �: . D. 11 1 2 , 1 2 8  N .  W. 1 122 .  

WitneRses whose names are not indorsl'd on informntion mnv be  examin<'d, whne 
prosecution had no knowl<'dge of such witnesses at t ime of filing information. l::itate 
v. Pierce, 22 N. D. 3118, 133 K. W. 991.

W i tnesses not indorsl'd on i n formation allowed to testify in ahl<<'nce of show i ng that
they were known to state's attornt>y bdore trial bt>gan. State v. King, 9 8. D. 628, 70 
N.  W. 1046.  

Kew in formation filed to cure defects without new prel iminary examination. State 
•· Huslcdnhl, 3 N. D. 36, 53 N. \V. 4:JO .

Only witm·sses whoRe nanws are  known to  state's attorney wl1en i nformation is filed
n<'e<l be indor8t•d th neon. State v. Frazer, 23 8.  D. 304,  l 21 �. W. 7!>0.

§ 10632. Verification, form of. The information must be verified by the
t;tate 's attorney or by the person appointed to prosecute, or by the prosecuting 
witness, or by some other person, and said verification must be signed by 
the person verifying and may be to the effect that the person verifying has 
read or heard the information read, and knows the contE>nts thereof, and that 
he is informed and verily believes that the facts set forth therein are true, 
and from said knowledge, information and belief he states the same to be 
t rue. fR. C. 1905, § 9795 ; 1 890, ch.  71 .  § 3 ;  R. C. 1 895. § 7986. ] 

Saine precision as in an indictment. State v. La Croix, 8 8. D. 369, 66 N. W. 944. 
Veri fication by state's attorney upon information and belief, aullicient. l::itate v. 

Donaldson, 12 S. D. 25il,  81  N. W. 299. 
§ 10633. Information. Form of amendment. The information must con­

form to the requirements of the article of th is code, entitled " Rules of Plead­
ing and Form of the Information or Indictment, ' '  and may be amended in 
matter of form, without a new verification, or of substance with a new verifica­
tion at any time before the de.fendant pleads, without leave of the court. 
The information may be amended at any time • thereafter or during  the tri al 
as to all matters of form, at the discretion of the court, when the same can 
be done without prejudice to the rights of the defendant. No amendment must 
cause any <lelay of the trial unless for good cause shown by affidavit. [R. C. 
1905. & 9796 ; 1 890, ch. 71,  § 4 ;  R. C. 1895, § 7987.]  

In prosecution by information, it is  competent for state, on  leave of  court, to  amend 
information in county to which trial is removed. State v. Woods, 24 N. D. 156, 139 
N. W. 32 1. 

ARTICLE 3.- CALLING OF THE GRAND JURY. 

§ 10634. Grand jury deftned. Formation. A grand jury is a body of men,
consisting of not less than sixteen nor more than twenty-three pers(lns of the 
<'Otmty possessing the qualifications prescribed by law, and impanPled and 
sworn to inquire into and true presentment make to the district court of 
nil crimes or public offenses against the laws of this state committed or tri able 
within the county or judicial subdivision for which the court is holden. [R. C. 
1 905, § 9797 ; 1885, ch. 62, § 2 ;  R. C. 1895, § 7988. ] 

Organization of grand jury. 27 L.R.A. 776. 
Power of legislature to change number of grand jurors required at common law. 27 

!,.RA. 846.  
§ 10635. When grand jury may be called. No grand jury sbalJ be dra,vn

or summoned to attend at any session of the district court within this state 
un less the judge thereof shall so direct by order in writing under his hand 
an<l filed with the clerk of the court in the county wherein the Raid grand 
jury is required to attend. The judge of any district court in and for any 
county or judicial subdivision must, in the manner herein provided, direct 
th at a grand jury be drawn and summoned to attend at a term of said court 
whenever : 

1 .  He shall deem the attendance of such grand jury necessary for the due 
<'n forcPment of the laws of the state ; or, 

2 . The board of commissioners of the county wherein the court is to be
h<>ld,  in writing, requests him so to do ; or, 

3. A petition in writing requesting the same is presented to the judge,
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signed by at least ten per cent of the total male vote cast in said county 
for the office of governor of the state at the last general election preceding 
the calling of said grand jury. 

The request provided for in subdivision 2 of this section and the petition 
mentioned in subdivision 3 hereof, must be presented to such judge at least 
fifteen days before the commencement of the term at which the attendance 
of a grand jury is requested ; provided, that the said petition shall be verified 
on information and belief by three legal electors of such county or judicial 
subdivision ; provided, further, that the formation of any grand jury called 
hereunder shall not be invalidated should it appear or be proven after the 
said grand jury bas been called or summoned that any of said petitioners 
therefor were not such electors, and that said petition was not signed by the 
full. ten per cent of electors of the county or judicial subdivision as aforesaid ; 
provided, further, that no grand jury shall remain in session for a longer 
period than ten days at any one term of the district court, except as the judge 
of said court may in his discretion by written order filed with the clerk of 
said court, continue the session of said grand jury to such further time anrl 
such further term as he may deem necessary ; otherwise said grand jury 
shall be by law discharged at the close of the tenth day of their session ; pro­
vided, that Sundays and legal holidays shall not be included in computing 
the said ten days ' limitation. [R. C. 1905, § 9798 ; 1890, ch. 71, § 9 ;  R. C. 
1895, § 7989 ; 1905, ch. 126. ] 

Method of securing order for calling grand jury. State v. Tough, 12 N. D. 425, 91\ 
N. W. 10:?5 . 

Law abolishing grand jury not unconstitutional. State v. Ayers, 8 S. D. 517, 67
N. W. 611. i 

ARTICLE 4.- FORMATIO� OF THE GRAND JURY. 

§ 10636. Challenges. State. Accused. The state or a person held to answer
a charge for a public offense, may challenge the panel of a grand jury, or an 
individual grand juror. [R. C. 1905, § 9799 ; C. Cr. P. 1877, § 166 ; R. C. 1899, 
§ 7990. ]

Striking of names from jury list and placing others thereon is not ground for 
challenge to panel of grand jury. State v. �hanley, 20 S. D. l !l , 104 N. W. 522. 

Who may attack organi:,.ation of grand jury. 34 L.R.A. ( N.S. ) 255. 
§ 10637. Challenge allowed. Procedure. Whenever a challenge to the

panel or to an individual grand juror is allowed, the court shall make an 
order to the sheriff or other officer to summon without delay from the body 
of the county, a sufficient number of persons to complete or to form a grand 
jury. [R. C. 1905, § 9800 ; C. Cr. P. 1877, § 164 ; R. C. 1895, § 7991.] 

§ 10638. Twelve jurors may flnd an indictment. No indictment shall be
found, nor shall any presentment or accusation be made, without the con­
currence of at least twelve grand jurors. [R. C. 1905, § 9801 ; C. Cr. P. 1877, 
§ 165 ; R. C. 1899, § 7992. ]

Number of grand jurors necessary to concur in finding indictment. 28 L.R.A. 33. 

§ 10639. Challenge to panel. Causes for. A challenge to the panel may be
interposed by either party for one or more of the following causes only : 

1. That the requisite number of ballots was not drawn from the jury box
of the county or subdivision. 

2. That notice of the drawing of the grand jury was not given.
3. That the drawing was not ' had in the presence of the officers designated

by law, or in the manner prescribed by law. [R. C. 1905, § 9802 ; C. Cr. P. 
1877, § 167 ; R. C. 1899, § 7993. ]  

Striking names from jury list and placing others thereon is  not ground for cha!• 
lenge to panel of grand jury. State v. Shanley, 20 S. D. 18, 104 N. W. 522. 

§ 10640. Challenge allowed, jury discharged. If a challenge to the panel
is allowed, the grand jury must be discharged. [R. C. 1905, § 9803 ; C. Cr. P. 
1 877, § 168 ; R. C. 1899, § 7994. ]  
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§ 10641. Challenge to individual grand juror. Oa111ea for. A challenge to

an individual grand juror may be interposed by either party, for one or more 
of the following causes only : 

1. That he is a minor.
2. That he is not a qualified elector.
3. That he is otherwise disqualified under any of the provisions of article

12, chapter 10, of the political code. 
4. That he is insane.
5. 'l'hat he is a prosecutor upon a charge against the def1mdant.
6. That he is a witness on the part of the prosecution, and has been

served with process or bound by an undertaking as such. 
7. That a state of mind exists on his part in reference to the case, or to

either party, which will prevent him from acting impartially and without 
prejudice to the substantial rights of the party challenging; but no person 
shall be disqualified as a juror by reason of having formed or expressed 
an opinion upon the matter or cause to be submitted to such jury, founded 
upon public rumor, statements in public journals or common notoriety, pro­
vided it satisfactorily appears to the court, upon his declaration, under oath 
or otherwise, that he can and will, notwithstanding such an opinion, act 
impartially and fairly upon the matters to be submitted to him. [R. C. 1905, 
§ 9804 : C. Cr. P. 1877, § 1 69 ; R. C. 1895, § 7995.]Qualifications of grand jurors. 28 L.R.A. 195. Competency and qualification of grand jury. 12 Am. St. Rep. 900. Whether incompetenev of member of grand jury may be taken advantage of afterindictment found. 34 Am. Rep. 705. 

§ 10642. Challenge may be oral or written. Challenges may be oral or in
writing, and must be tried by the court. [R. C. 1905, § 9805; C. Cr. P. 1877, 
§ 170 ; R. C. 1899, § 7996. ]

§ 10643. Challenge allowed or disallowed. Clerk. Entry. The court must
allow or disallow the challenge and the clerk must enter its decision upon the 
minutes. [R. C. 1905, § 9806 ; C. Cr. P. 1877, § 171; R. C. 1899, § 7997.] Erroneous refusal to grant challenge deprives defendant of a substantial right. Peo­ple v. W intermute, 1 D. 60, 46 N. W. 6il4 . 

§ 10644. Effect of challenge allowed. If a challenge to an individual grand
juror is allowed, he cannot be present at or take part in the consideration 
of the charge against the defendant' who interposed the challenge, or the de­
liberations of the grand jury thereon. [R. C. 1905, § 9807; C. Cr. P. 1877, 
§ 172 ; R. C. 1899, § 7998. ]

§ 10645. Violation. Punishment. The grand jury must inform the court of
a violation of the last section, and· it is punishable by the court as a con­
tempt. [R. C. 1905, § 9808 ; C. Cr. P. 1877, § 173 ; R. C. 1899, § 7999.] 

§ 10646. Challenge must be before jury is sworn. Neither the state, nor a
person held to answer a charge for a public offense, can take advantage of · 
any objection to the panel or to an individual grand juror unless it is by 
challenge, and before the grand jury is sworn, except that after the grand 
jury is sworn and before the indictment is found, the court may, in its dis. 
cretion, upon a good. cause shown, receive and allow a challenge. [R. C. 1905, 
§ 9809 ; C. Cr. P. 1877, § 174 ; R-. C. 1899, § 8000. ] Striking of names from _jury l ist and placing others thereon is not ground forchallt>ngc to panel of grand Jury. State v. Sl,anlcy, 20 S. D. 18, 104 N. W. 522. 

§ 10647. Court may order another grand jury. If the grand jury is dis­
charged by an allowance of a challenge to the whole panel, or if an offense is 
committed during the sitting of the court, after the regular discharge of 
the grand jury, or if after such discharge a new indictment becomes requisite 
by reason of an arrest of judgment or by the quashing of an indictment, or if 
from any other good and sufficient cause another grand jury may become neces­
sary, the court may, in its discretion, order that another grand jury be sum­
moned, and the court may to that end forthwith make an order to the county 
eommissioners for the immediate selection and furnishing to the clerk of a 
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§§ 10647-10655 CRIMINAL PROCEDURE. Information or 

list of jurors, and may make such further orders to the clerk, sheriff and othc.r 
officers for an immediate compliance with their duties as may be proper to 
ob�ain another grand jury at and during the same term of the court. [R. C. 
1905, § 9810 ; C. Cr. P. 1877, § 175 ; R. C. 1899, § 8001. ] 

§ 10648. Special grand jury. A grand jury formed and impaneled as to
and in a particular case, after a challenge or challenges to individual grand 
jurors have been allowed, shall only be sworn to act in such particular case, 
and as to all other cases at the same term of the court the grand jury shall be 
formed in the usual manner provided by law. [R. C. 1905, § 981,l ; C. Cr. P. 
1877 ,  § 176 ; R. C. 1899, § 8002. )  

§ 10649. Court may appoint foreman. From the persons summoned to  serve
as grand jurors, and appearing, the court must appoint a foreman. The court 
must also appoint a foreman when a person already appointed is discharged 
or excused before the grand jury are dismissed. [R. C. 1905, § 9812 ; C. Cr. P. 
1877, § 177 ; R. C. 1899, § 8003.] 

§ 10650. Oath to foreman. The following oath must be administered to
the foreman of the grand jury : 

" You, as foreman of this grand jury, shall diligently inquire into, and true 
presentment make, of all public offenses against this state, committed or triable 
within this county ( or subdivision) ,  of which you shall have or can obtain legal 
evidence. You will keep your own counsel and that of your fellows, and of 
the state, and will not, except when required in the due course of judicial pro­
ceedings, disclose the testimony of any witness examined before you, nor any­
thing which yon or any other grand juror may have said, nor the manner in 
which yon or any other grand juror may have voted on any matter before you. 
Yon shall present no person through malice, hatred or ill will. nor leave 
any nnpresented through fear, favor or affection, or for any reward or the 
promise or hope thereof ; but in all your presentments or indictments, yon 
shall present the truth, the whole truth and nothing but the truth , according 
to t h e  best of your skill and understanding. So help you God. " [R. C. 1905, 
§ 98 1 :� : C. Cr. P. 1877, § 178 ; R. C. 1899, § 8004. 1

§ 10C51. Oath to other grand jurors. The following oath must be imme­
diately thereupon administered to the other grand jurors present : 

" 'l'h<'  same oath wh i ch  your foreman has now taken before you on his part . 
you and t>ach of you shall well and tn1ly observe on your part. So help you 
God. " [R. C. 1905, § 9814 ; C. Cr. P. 1877, § 179 ; R. C. 1899, § 8005. ]  

§ 10652. Court must charge grand jury. 'l'h<' grand jury being impaneled
and sworn, must be charged by the court. In doing so, the court must give 
them such information as it may deem proper as to the nature of their duties. 
and as to any charges for public offenses returned to the court, or likely 
to come hefore the grand jury. [R. C. 1905, § 9815 ; C. Cr. P. 1877, § 180; R. C. 
1899,  § 8006. ) 

§ 10653. Jury must retire. The grand jury must then retire to a private
room and inquire into the offenses cognizable by them. [R. C. 1905, § 9816 ; 
C. Cr. P. 1877, § 181 ; R C. 1899, § 8007. )

§ 10654. Clerk. Appointment. His duty. The grand jury must appoint
one of th(:ir number as clerk, who must preserve minutes of their proceedings, 
except of the votes of the individual members, and of the evidence given before 
them. [ R. C. l!J05, § 9817 ; C. Cr. P. 1877, § 182 ; R. C. 1899, § 8008.] 

§ 10655. When jury to be discharged. On the completion of the business
before them, or whenever the court shall be of opinion that the public inter­
ests will not be subserve<l by a further contiuuance of the session, the ,n-aud 
jury must be disrharged by the court : but whether the business is completed 
or not, they are disrhar�<'<l by the final adjournment of the court. [R. C. 
1905, § 9818 ; C. Cr. P. 18,7, § 183; R. C. 1899, § 8009. ] 
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Indictment. CRIMIN AL PROCEDURE. § §  10656-lOGli-=I

ARTICLE 5.- PowERS AND DUTIES OF THE GnAND JuuY. 

§_ 10656. General powers and duties. The grand jury has po,ver, and it is
their duty to inquire into all public offenses committed or triable in the
county or subdivision, and to present them to the court, either by present­
ment or indictment, or accusation in writing. [R. C. 1905, § 9819 ; C. Cr. P. 
1877, § 184 ; R. C. 1899, § 8010. ] 

Duty to investigate u to corporationa same aa to na.tural peraons ;  presentment may 
be made when indictment unjustifiable. State v. Security Bank, 2 S. D. 538, 51 N. W •
337. 

Offenaea presented either by preaentment or indictment. People v. Sponsler, 1 D. 
177, 46 N. W. 459. 

§ 10667. Presentment deftned. A presentment is an informal statement in
writing by the grand jury, representing to the court that a public offense 
has been committed, which is triable in the county or subdivision, and that 
there is reasonable ground for believing that a particular individual, named 
or described, has committed it. [R. C. 1905, § 9820 ; C. Cr. P. 1877, § 185 ; R. C. 
1899, § 8011 . ]  

§ 10658. Oa.th to witness. The foreman may administer an oath to any
witness appearing before the grand jury. [R. C. 1905, § 9821 ; C. Cr. P. 1877, 
§ 187 ; R. C. 1899, § 8012 . ]

§ 10659. Wha.t evidence receivable. In the investigation of a charge for the
purpose of either presentment or indictment or accusation, the grand jury 
can receive no other evidence than such as is given hy witnesses produced 
and sworn before them, or furnished by legal documentary evidence. [R. C. 
1905, § 9822 ; C. Cr. P. 1877, § 188 ; R. C. 1895, § 8013 . ]  

§ 10660. Evidence. Legal. Best. The grand jury can receive none but legal
evidence and the best evidence in degree to the  exclusion of hearsay or iwroud­
ary evi<lence. [R. C. 1905, § 9823 ; C. Cr. P. 1877, § 189 ; R. C. 1899, § 8014. ] 

Competency of evidence before grand jury . 28 L.IL\ . 3 1 8 .  
§ 10C61. Evidence of the accused. The grand jury shall upon the requE:st

of the accused, and may of their own motiou, hear the evidence of the accused .  
It  is  their duty to ,veigh all the  evidence submitted to them and when they 
have reason to believe that there is other evidence they may order such evi­
dence to be produced and for that purpose the state 's attorney shall issue 
process for the witnesses. [R. C. 1905, § �824 ; C. Cr. P. 1877, § 190 ; R. C. 
1895, § 8015.]  

§ 10t'62. When indictment ought to be found. The grand jm·y ought to
find an indictment when all  the evidence before them, taken together, is such 
as in their judgment would warrant a conviction by the trial jury. [R. C.  
1905, § 9825 ; C.  Cr. P.  1877, § 191 ; R. C. 189!J, § 8016. J 

Sufficiency of evidence before grand jury to sustain indietm1>nt. 28 L.R.A. 324. 
§ 10663. Member must give evidence. If a member of the grand jury knows

or has reason to believe that a public offense has been committed, which is 
triable in the county or subdivision, he must declare the same to his fellow 
jurors, who must thereupon investigate the same. [R. C. 1905, § 9826 ; C. Cr. P. 
1877, § 192 ; R. C. 1 899, § 8017 . )  

§ 10664. Concerning what grand jury must inquire. The grand jury must
inquire : 

1. Int9 the case of every person imprisoned in the jail of the county or
subdivision , on a criminal charge, and not indicted. 

2. Into the condition and management of the public prisons in the county
or subdivision ; and, 

3 . Into the willful and corrupt misconduct in office of public  officers of
nery description in the county or subdivision. [R. C. 1905, § 9827 ; C. Cr. P. 
� 877, § 1 93 ;  R. C. 1899, § 8018 . ]  
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· §_ 10665. Entitled to access to prisons and public records. They are also
entitled to free access at all reasonable times, to all public prisons, and to the
examination , without charge, of all public records in the county. [R. C.  1905, 
§ 9828 : C. Cr. P. 1877, § 194 ;  R. C. 1899, § 8019 . ]
. § 10666. Jury 's privilege. Advice. Court. State 's attorney. The grand
.Jury may at all reasonable times ask the advice of the court or of the state 's 
attorney. The state 's attorney may at all times appear before the grand jury 
for the purpose of giving information or advice relative to any matter 
cognizable before them, and may interrogate witnesses before them whenever 
he thinks it necessary ; but no other person is permitted to be present during 
thPir sessions except the members and a witness actually under examination, 
a!1d no person whomsoever must be permitted to be present during the expres­
sion of their opinions or the giving of their votes upon any matter before 
them. [R. C. 1905, § 9829 ; C. Cr. P. 1877, § 195 ; R. C. 1899, § 8020. ] 

Right of attorney-general and bis assistants to go before grand jury is not affected 
by this section. State v. District Ct., i g  N. D. 819 ,  124 X. W. 417 ,  Ann.  Cas. 19 12D, '335 . 

§ 10667. Secrecy. Things said. Votes. Every member of the grand jury
must keep secret whatever he himself or any other grand juror may have 
said, or in what manner he or any other grand juror may have voted on a 
matter before them. [R. C. 1905, § 9830 ; C. Cr. P. 1877, § 196 ; R. C. 1899, 
§ 8021. 1

Disclosure by grand juror of evidence given before grand jury aa a contempt. 17 
L.R.A. ( N.S. )  1049.

§ 10668. When juror may disclose. A member of the grand jury may, how­
ever, be required by any court to disclose the testimony of a witness examined 
before the grand jury, for the purpose of ascertaining whether it is con­
sistent with that given by the witness before the court, or to disclose the 
testimony given before them by any person, upon a charge against him for 
perjury in giving his testimony, or upon his trial therefor. [R. C. 1905, 
§ 9831 ; C. Cr. P. 1877, § 197 ; R. C. 1899, § 8022. ]

§ 10669. Grand juror cannot be questioned. A grand juror cannot be
questioned for anything he may say, or any vote he may give in the grand 
jury, relative to a matter legally pending before the jury, except for a perjury 
of which he may have been guilty in making an accusation or giving tes­
timony to his fellow jurors. [R. C. 1905, § 9832 ; C. Cr. P. 1877, § 198 ; R. C. 
1899, § 8023 . ]  

ARTICLE 6.- PRESENTMENT AND PROCEEDINGS THEREON'. 

§ 10670. Presentment, how found. Signed. A presentment cannot be found
without the concurrence of at least twelve grand jurors. When so found it 
must be 'iigned by the foreman. [R. C. 1905, § 9833 ; C. Cr. P. 1877, § 199 ; 
R. C. 1899, § 8024. ]

§ 10671. Presented to court. The presentment when found must be pre­
sented by the foreman, in presence of the grand jury, to the clerk, and must 
be filed with the clerk. [R. C. 1905, § 9834 ; C. Cr. P. 1877, § 200 ; R. C. 1899, 
§ 8025 . ]

§ 10672. Bench warrant may issue. If  the facts stated in the presentment
constitute a public offense triable in the county or subdivision, the court must 
direct the clerk to issue a bench warrant for the arrest of the defendant. 
[R. C. 1905, § 9835 ; C. Cr. P. 1877, § 201 ; R. C. 1899, § 8026. ] 

§ 10673. Issued by clerk. The clerk on the application of the judge or
state 's attorney, may, accordingly, at any time after the order, whether the 
court is sitting or not, issue a bench warrant, under his signature and the 
seal of the court. into one or more counties, or into any part of the state. 
(R. C. 1905, § 98�6 ; C. Cr. P. 1877, § 20� ; R. C. 1899, § 8027. ] 
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Indictment. CRIMINAL PROCEDURE. §§ 10674-10681

§ 10674. Form of warrant. The bench warrant, upon presentment, must be
substantially in the following form :
State of North Dakota, } County of . . . . . . . . . . . . 88· :

To any sheriff, constable, marshal or policeman in this state :
A presentment having been made on the . • . . . . . •  day of . • . • • . • • • • • • ,

19 • •  , to the district court of the county of . .  . .  . • . . • . . . ( or . . . . . . • . . . . .
subdivision) , charging C. D. with the crime of . -:  . . . . . . . . . .  ( designating it
generally) ,  you are therefore commanded forthwith to arrest the above named
C. D., and take him before E. F., a magistrate of the county of . . . . . . . . . . . . . ;
or in case of his absence or inability to act, before · the nearest and most
accessible magistrate in • . . . . . . . . • . .  county.

Given under my hand, with the seal of said court affixed, this . . . . . . . . day
of . . • • • • . • • • • •  , A. D. 19 • • •

By order of the court,
[Seal. ] . . . . . • • . . . . • • . . . . . • . • . • . . . . . . . . .  h • ,  Clerk.

[R. C. 1905, § 9837 ; C. Cr. P. 1877, § 203 ; R. C. 1899, § 8028. ]
§ 10671>. Where and how warrant may be served. The bench warrant may

be served in any county or part of the state, and the officer serving it must
proceed thereon as upon a warrant of arrest. [R. C. 1905, § 9838 ; C. Cr. P.
1877, § 204 ; R. C. 1899, § 8029. ]

§ 10676. Magistrate 's procedure on warrant. The magistrate, when the
defendant is brought before him, must proceed upon the charges contained in
the presentment, in the same manner as upon a warrant of arrest on a
complaint. [R. C. 1905, § 9839 ; C. Cr. P. 1877, § 205 ; R. C. 1895, § 8030. J

ARTICLE 7.- FINDING AND PRESENTATION OF THE JNDICnlE"T.
§ 10677. Finding. Twelve jurors must concur. An indictment cannot be

found without the concurrence of at least twelve grand jurors. When so
found, it must be indorsed " A true bill, " and the indorsement must be signed
by the foreman of the grand jury. [R. C. 1905, § 9840 ; C. Cr. P. 1877, § 206 ;
R. C. 1899, § 8031 . ]
' Number of grand jurors necessary to concur in finding indictment. 28 L.R.A. 33. 

§ 10678. When accused must be dismissed. If twelve grand jurors do not
concur in finding an indictment against a defendant who has been held to
answer, the original complaint and the certified record of the proceedings
before the magistrate transmitted to them, must be returned to the court,
with an indorsement thereon, signed by the foreman, to the effect that the
charge is dismissed. [R. C. 1905, § 9841 ; C. Cr. P. 1877, § 207 ; R. C. 189g, 
§ 8032.]

§ 10679. Dismissal of charge. Resubmission. The dismissal of the charge
does not, however, prevent its being again submitted to a grand jury as often
as the court may so direct. But without such direction it cannot be again
submitted. [R. C. 1905, § 9842 ; C. Cr. P. 1877, § 208 ; R. C. 1899, § 8033. ]

§ 10680. Names of witnesses on indictment. When an indictment is found,
the names of the witnesses examined before the grand jury must, in all cases,
be inserted at the foot of the indictment or indorsed thereon before it i1
presented to the court. [R. C. 1905, § 9843 ; C. Cr. P. 1877, § 209 ; R. C. 1895,
§ 8034. ]

Witnesses' namee ; indorsement upon indictmf'nt mandatory. State v. Stevena, 1 S. D.
480, 47 N. W. 546 ; State v. Church, 6 S. D. S'll, 60 N. W. 143 ; State v. Pancoast ( Kent ) ,
5 N. D. 516, 67 N. W. 1052, 35 L.R.A. 518. 

Witnesses not before grand jury may be allowed to testify. State v, Isaacson, 8 
8. D. 96, 65 N. W. 430.

State may call witnesses whoee names are not required to be indoreed on informa­
tion. State v. )latejousky, 22 S. D. 30, 119 N. W. 96. 

§ 10681. Presentment of indictment. An indictment, when found by the
grand jury, must be presented by their foreman, in their presence, to the
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court. and must be filed with the clerk, and remain in bis office as a p 1 1  hi i ..:  
record. [R. C. 1905, § 9844 ; C .  Cr. P. 1 877,  § 210 ; R. C .  lti99, § 80:J.;. I 

§ 10682. Person indicted, how arrested. W hen an indictment is found
against a defendant who has not been previously arrested, and is  not under 
bail, th e same proceedings must be h ad as are prescribed in sections lO"i"l l 
to 107 1 8, inclusive, against a d efendant who fails to appear for arrniguU1cnt. 
(R. C. 1905, § 9845 ; C. Cr. P. 1877, § 211 ; R. C. 18U9, § 8036. J 

• 

CHAPTER 8. 

RUT.ES OF PLEADIXG A?\'D FORM OF THE JXFOR:\IATtO� OR tNDTCnm�'T. 

§ 10683. Forms of plead;ngs in criminal actions. All the forms of pleading
in criminal actions, and rules by which the sufficiency of pleadin gs is to be 
detcrmitwd are those prescribed by this code. [R. C. 1905, § 9846 ; C.  Cr. P. 
1877,  § 212 ; R. C. 1 899.  § 8037 .l  

In formation is  sufficiPnt, i f a<'t or  omission ia chll rged with rensonnblc degree of 
certainty. the stri<'t <'ommon•l11w rules regarding criminal pleadings havin� l,1,-en e:t• 
pr<'Rsly abolished. State v. Longstreth,  19 N. D. 268, 12 1  N. W. 1 114, Ann. Cas. 19 12D, 
13 1 7 . 

Description of stolen property in information as one �old coin, current as money in 
tl1 i s  state of value of five dollars, is sufficient. State v. Faulk, 22 S. D. 183, 116 N. W. 
'i2 .  

Information is not clefocth·e hecaus!l " phrase aga inst pt'ace and d ignity of t11e state of 
Rou th Dakota " occurs in ho(h- inl'tead of nt conclusion of information. State v. 
Carlisle. 30  S. D. 475,  139 N. W. 1 27 .  

Sulliciency of in formation for kil l ing another with shot gun. State v .  Flute, 20 S. D. 
562. 108 N. W. 248 .

In formation which cliargeg that accused did unlawfully and willfully practi ce den·
tistry without li <'rnsc is insuffic it'nt. State v. Carl i s le, 22 S. D. 529. 1 1 8  N. W. 1033. 

Al legation in ind ictment that accused did " shoot " and " mortally " wound deel'aerd 
w ith a certain loaded pistol is sufficient. State ex rel. Kotilinic v. Swenson, 18 S. D. 
196 ,  99 N. W. 1 1 14. 

Indictment which shows that accused killed another by feloniously and willfully 
bf:'ating him with dub charges manslaughter in first degree. State v . .  Edmunds, 20 
S. D. 135,  104 N. W. 1 1 1 5.

§ 10<384. First pleading, information or indictment. The first pleading on
the part of the state is the information or the indictment. [R. C. 1905, § 9847 ; 
C. Cr. P. 1 877, § 213 ; R. C. 1895, § 8038. ]

§ 10685. What information or indictment must contain. The information
or indictment must contain : 

1. The title of the action, specifying th e name of the court to which the
informati on or the indictm ent is presented, and the names of the parties. 

2 .  A statement of the acts constituting the offense, in ordinary and concise 
lan gu a ge,  and in such manner as to enable a person of common understanding 
to know what is intended. [R. C. 1!305, § !lS48 ; C. Cr. P. 1877, § 214 ; R. C. 
1895, � : ' ) :39 .  1 

1. �aml'!l of parties. State v. Ilazl,•tlah l .  2 N. D. 521,  52 N. W. 315, 1 6  L.R.A. 1 50 ;
Terr i tor�· v. Pratt, 6 D. 4 8 3 .  4 3  N .  \Y. 7 1 1 . 

�uf!i e ien,·y of showing- of n ame in which, and authority by which, prosecution car• 
riPcl on . 2 6  L.R.A. l � .S. ) 10 : 1 5 ,  

2. Hafrment of uff,•1 1se in or<linary lnnp-11 11g-f:'. State v. J.t>wi� .  13  S. D. 1 66 ,  82 �- w:
◄ O !i : � ta te v.  1Tr1 1 Pk,Pn .  13 S. D. 2 1 '.! .  83 K. W. 2:i4 ; State v.  K(•nt ,  4 N. D. 577, 62'
N. W. 63 1 ,  27 J,.R .A. 6�6 : f:tate '" ·  Burchard, 4 S. D. 548, 57 N. W. 491 ; City of Dead•
wood v. A l len ,  8 S. D. 6 1 � .  67 �- W. 8 � 5 .

As to 1mflil' i (•11cy of i 11 iormation fvr grand larceny. State v. Halpin, 16 S. D. 1 70, 
91 N. W. 605. 

f:uffi� i ,·ncv of al l l'p-at i on i n  i n formation as to stealing money from person of another. 
State v. F11 u lk ,  22 S. D. I S :! ,  1 16  N. \V. 72. 

§ 10686. Things as to which allegations must be certain and direct. The
allt.>gations of the information or the indictment must be direct and certain 
as regards : 

1 .  'l'he  party char�rd. 
. 2. The offense charged.  
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3. The particular circumstances of the offense charged, when they are
necessary to constitute a complete offense. [R. C. 1905, § 9849 ; C. Cr. P. 
1877, § 2�5 ; R. C. 1895, § 8040. ] 

Ou right to demand bill of particulars in criminal case,. State 't'. Empting, 21 N. D. 
128 ,  l � S  :N. \Y . 1 1 1 9. 

Snfl ic icncy of indictment as to offense charged. State v. Mattison, 13 N. -D. 391, 100 
N. \\', 1 09 1 .

�n�ic ien cv. o f  information for aeRault and battery with dangerous weapon. State v.
Chm 1e, 1 2  '.N. D. 33, ,H N. W. 574. 

Proof of intent to ki ll .M. and actual shooting of S. will not eusta.in indictment alleg­
ing i ntent to kil l  S., but not alleging intent to kill M. State v. Shanley, 20 S. D. 18, 
104 �. W. 522. 

In format ion allegini;r sa.le of l iquor to S. " and others " wu improper in that it failed 
to allege who the " others " were, or if thev were not known, that they were unknown. 
State v. Julius, 29 S. D. 638, 137 N. W. 590. 

§ 10687. Fictitious name. True name. When a defendant is informed
against, indicted or prosecuted by a fictitious or erroneous name, and in any 
stage of the proceedings his true name id discovered, it must be inserted in 
the subsequent proceedings, referring to the fact of his being prosecuted by 
the name mentioned in the information or indictment. [R. C. 1905, § 9850 ; 
C. Cr. P. 1 877, § 216 ; R. C. 18!l5, § 8041.]

§ �0688. Charge. One oft'ense. Different counts. The information or the
indictment must charge but one offense, but the same offense may be set 
forth in different forms or degrees under different counts ; and when the 
offense may be committed by the use of different means, the means may be 
al leged in the alternative in the same count. [R. C. 1905, § 9851 ; C. Cr. P, 
1877, § 217 ; R. C. 1895, § 8042. ) 

Indictment must charge Lut one offense, and several acts of intercourse with female 
und ,,r e igh teen �· l'ars, set forth in ind ictment, constitute several offeneee. State v. 
Hi�gs, 25 S. D. 275 .  126  N. \V. 50!1. 

Rnt one off<'nse must be cha.rg<'d . State v. f:mith, 2 N. D. 5 1 5 , 52 N. W. 320 ; State "• 
Belvca, 9 K. D. 353, 83 N. W. 1 :  State v. Marcks, 3 N. D. 532 ,  58 N. W. 25. 

Eledion between offenses m ay he r<'quired. State v. Valentine, 7 S. D. 98, &3 N. W. 
541 ; State v.  Dougl • ncr, 7 S .  D. 103, 63 N. W .  542. 

Hom ic ide ma�· be charged a.s ha'"in{! been accomplished by more than one means. State 
v. Hall ,  14 S. D. 161 , 8t N. W. 766.

On right to el1arge but one offense in indictment. State v. Mattison, 13 N. D. 391,
100 N. W. 1091. 

Ind ictmt>nt char,ring dcf.endant w ith sell ing l iquor without license charges but one 
offense. State v. Mud ie, 22 S. D. 4 1 ,  1 1 5  N. W. 1 07. 

Proof of intent to k i ll ?,f. and actual shooting of S. will not sustain indictment alleg­
ing intf·nt to kill S., but net alleging intent to kill M. State v. Shanley, 20 S. D. 18, 
104 N.  W. 522. 

§ 10689. Time offense committed. The precise time at which the offense
was committed need not be stated in the information or in the indictment ; 
but it may be alleged to have been committed at any time before the filini; 
thereof, i f  an information ; or if an indictment, before the finding thereor, 
except when the time is a material ingredient in the offense. [R. C. 1905, 
§ 9Sj2 : C. Cr. P. 1877, § 218 ; R. C. 1 895, § 8043. )

Stateml'nt o f  prl'cise time not neressary, unless material . Clyde " •  Johnson, 4 N .  D. 
!J:!. ,,s K. W. 512 ; State v. Sysingcr, 25  S. D. 1 10 .  1 25  N .  W. 879, Ann. Cas. 1912B, 997. 

Day, week, month and yc-ar an, material ingred ients in offense of keeping saloon open 
on �unday. State v. 8chcll, 22 �. D. 340, 1 1 7  N. W. 505, 

,\ ll,•gation in information for arson that offense was committed " on or about " a cer­
tain date i� sufficient. State v. McDonald, 16 S. D. 78, 91 N. W. 447. 

§ 10690. Certain errQrs not material. When an offense involves the com­
mission of, or an attempt to commit a private injury, and is described with 
sufficient rertainty in other respects to identify the act, an erroneous allegation 
as to the person injured, or intended to be injured, is not material. [R. C. 
1905, § !18:,3 ; C. Cr. P. 1877, § 219 : R C. 1899, § 8044.] 

Tnrl i ctmcnt for larcPny not insufficiPnt because failing to 1tate properly owner of 
property. State v. Vim·cnt, 16 S. D. 62 ,  91 N. W. 347. 

:\ l aterial \"ar ian1·c lwtwe1·n in formation and \Proof as to ownership of stolen property. 
State v. Ham, 21 S. D. 538 ,  1 1 4  N. W. 713 .  
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§ §  1 0691-10693 CRUIIN AL PROCEDURE. Rules of Pleading, Etc. 

§ 10691. Construction of words. The words used in an information or in
an indictment must be construed in their usual acceptation in common 
language, except words and phrases defined by law, which are to be con­
strued acrording to their legal meaning. [R. C. 1905, § 9854 ; C. Cr. P. 1877, 
§ 220 ; R. C. 1895, § 8045. J

Words to be construed in their ordinary meaning. State v. Dellaire, 4 N. D. 312, 60 
N. W. 988 ;  State v. Donaldson, 12 S. D. 259, 8 1 N. W. 299. 

It is not enou�h that through strained construction of words of ordinance in relation 
to wooden buildings, violation of ita terms may be predicated. Mayville v. Rosing, 19 
N. D. 98, 26 L.R.A. (N.S. ) 120, 123 N. W. 393,

Allegation in indictment that accused did " shoot " and " mortally " wound deceased
with a certain loaded pistol is 8Ufficient. State ex rel. Kotilinic v. Swenson, 18 S. D. 
196, 99 N. W. 1114. 

Indictment which shows that accused killed another by feloniously and willfully beat­
Ing him with club charges manslaughter in first degree. State v. Edmunds, 20 S. D. 
135, 104 N. W. 1 115. 

Description of money, in indictment. 51 Am. Dec. 232. 
§ 10692. Statutory words not strictly pursued. Words used in a statute

to define a public offense need not be strictly pursued in the information 
or indictment ; but other words conveying the same meaning may be used; 
[R. C. 1905, § 9855 ; C. Cr. P. 1877, § 221 ; R. C. 1895, § 8046. l 

Information which charges that accused did unlawfully and willfully practice den, 
tistry without license is insufficient. State v. Carlisle, 22 S. D. 529, 118 N. W. 1033. 

§ 10693. When information or indictment sufficient. The information or
indictment is sufficient if it can be understood therefrom : 

1. That it is entitled in a court having authority to receive it, though the
name of the court is not stated. 

2. That it was presented by a person authorized by law so to do, if an
information ; or if an indictment, that it was found by a grand jury of the 
county or judicial subdivision in which the court was held. 

3. That the defendant is named, or if his name cannot be discovered, that
he is described by a fictitious name, with a statement that his true name is to 
the infonaant or, as the case may be, to the grand jury, unknown. 

4. That the offense ,vas committed at some place within the jurisdiction
of the court, except when the act, though done without the local jurisdiction 
of the county or judicial subdivision, is triable therein. 

5. That the offense was committed at some time prior to the time of the
presentin� of the information or of the finding of the indictment. 

6. That the act or omission charged as the offense is clearly and distinctly
set forth in ordinary and concise language, without repetition, and in such 
a manner as to enable a person of common understanding to know what is 
intended. 

7. That the act or omission charged as the offense, is stated with such a
degree of certainty as to enable the court to pronounce judgment upon ,a 
conviction, according to the right of the case. [R. C. 1905, § 9856 ; C. Cr. P. 
1 877, § 222 ; R. C. 1895, § 8047. ]  

Indictment must be  entitled in  court having authority to receive it. Territory v .  
Pratt, 6 D. 483, 43 N. W. 711 ; State v. Taylor, 7 S. D. 533,  64 N. W. 548 ; United 
States v. Beebe, 2 D. 292, 11 N. W. 505. 

Time and place of offense must be shown. State v. First Nat. Bank, 3 S. D. 52, 51 
N. W. 780 ; City of Deadwood v. Allen, 8 S. D. 618, 67 N. W. 835 ; United States v. 
Ewing, 47 Fed. 809. 

Must be such as to enable person of common unden,tanding to know what was in· 
tended. State v. Shields, 13 S. D. 464, 83 N. W. 559 ; State· v, La Croix, 8 S. D. 36#, 
66 N. W. 944. 

Proof of larceny of gelding is sufficient to sustain information alleging larceny of 
horse. State v, Matcjousky, 22 S. D. 30, 115  N.  W. 96. 

Sufficiency of indictment for maintaining common nuisance. State v. Erickson, 14 
N. D. 139, 103 N. W. 389.

Sufficil'n<'y of informat ion for assault and battery with dangerous weapon. State v.
Climi<>, 12  N. D. 33 ,  94 N. W. 574. 

Information for rape sufficient without the word " ravish." State v. Hayes, 17 S. D. 
128,  95  N.  W. 296. 
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Rules of Pleading, Etc. CRHIINAL PUOCEDURE. §§ 10693-10G96

Allegation in indictment that accused did " shoot " and " mortally " wound deceased 
with a certain loaded pistol is sufficient. State ex rel. Kotilinic v. Swenson, 18 S. D. 
196, 99 N. W. 11U. 

Information charging selling liquor without license in that he sold aucb liquor by 
bottle without license, was good as against objection that it did not charge public 
oft'ense. State v. Guy, is S. D. 144, 125 N. W. 570. 

Allegation in indictment that bank was at time in question " insolvent " is sufficiently 
clear and certain. State v. Stewart, 30 S. D. 585, 139 N. W. 371. 

Sufficiency of information for killing another with 1hotgun. State v. Flute, 20 
B. D. 562, 108 N. W. 248.

Form and sufficiency of indictment. 3 Am. St. Rep. 279.
When charge of crime maf be in the language of the statute. 94 Am. Dec. 253.
Description of money in mdictment. 10 Am. St. Rep. 174.
Charging aasault with intent to kill, when actual intent directed against another.

7 L.R.A. ( N .S.) 630. 
May an indictment involving the felonious taking of property lay ownership in one 

in posseeeion of property as agent, bailee, etc: 21 L.R.A.(N.S.) 311. 
Indictment for damming back water of stream. 59 L.R.A. 886. 
--for prize fighting. 15 L.R.A. 617. 
--for burgla�, what must state. 2 Am. St. Rep. 392. 
--, --pleading value of goods taken or aought to be taken. 34 L.R.A.(N.S.) 246. 
--for robbery. 34 L.R.A.(N.S.) 301. 
--for false pretenses, bow must be charged. 30 Am. St. Rep. 134, 
-- --,:preesion of opinion as fahe pretenses. 35 L.R.A. 435. 
-- --neceBSity and sufficiency of allegations u to caueal connections between the 

falae pretenses and the loaa. 27 L.R.A.(N.S.) 363. 
-- --may indictment or information for obtaining money under false pretenlMI 

lay ownership in one who was in possession of the property u agent, bail�, etc. 22 
L.R.A.(N.S.) 645.

--for homicide in commiuion of unlawful act. 63 L.R.A. 393.
-- --in resisting arrest. 66 L.R.A. 381.
- --in carrying out unlawful conepiracy. 68 L.R.A. 214.
-- --in commission of or attempt to commit abortion. 63 L.R.A. 911.
-- --necessity that indictment for homicide cover lower or dift'erent degree

found by jury. 21 L.R.A.(N.8.) 16. 
-- -charge of time and place in indictment for homicide. 8 L.R.A.(N.S.) 1019. 
-- -charging negligent liomicide. 61 L.R.A. 298. 
--for infringement of union labels. 39 L.R.A.(N.S.) 1202. 
--for unlawful sale of intoxicating liquors; must name of person to whom aale is 

made be atated. 23 L.R.A.(N.S.) 581. 
--against carrier for transporting intoxicating liquors. 46 L.R.A. 422. 

§ 10694. Errors of form disregarded. No information or indictment is
insufficient, nor can the trial, judgment or other proceedings thereon be affected 
by reason of a defect or imperfection in matter of form, which does not tend 
to the prejudice of the substantial rights of the defendant upon the merits. 
(R. C. 1905, § 9857; C. Cr. P. 1877, § 223; R. C. 1895, § 8048.] 

Immaterial defect. do not render indictment inaufflciat. State v. Kent, 5 N. D. 516, 
67 N. W. 1052, 35 L.R.A. 518; State v. L& Croix, 8 B. D. 369, 66 N .. W. 944; United 
States v. Beebe, 2 D. 292, 11 N. W. 505; People v. Sponsler, 1 D. 277, 46 N. W. 451; 
Territory v. Keyes, 5 D. 244, 38 N. W. 440. 

Information is not defective because phrase "ag&inst the peace and dignity of th6
1tate of South Dakota " occurs in bodv mstead of at conclusion of information. State 
v. Carlisle, 30 8. D. 475, 139 N. W. 127.

Sufficiency of information for killing another with shotgun. State v. Flute, 20 S. D.
562, 108 N. W. 248. 

Indictment which shows that accused killed another by feloniously and williully beat• 
ing him with club charges manslaughter in first degree. State v. Edmunds, 20 S. D. 
135, 104 N. W. 1115. 

§ 10695. What need not be st&ted. Neither presumptions of law, nor mat­
ters of which judicial notice is taken, need be stated in an information or 
in an indictment. [R. C. 1905, § 9858; C. Cr. P. 1877, § 224; R. C. 1895, 
§ 8049.]

§ 10696. Pleading judgment. Jurisdictional facts. In pleading a judgment
or other determination of, or proceeding before, a court or officer of special 
jurisdiction it is not necessary to state the facts conferring jurisdiction; 
but the judgment or determination may be stated to have been duly given 
or ma<le. The facts constituting jurisdiction, however, must be established 
on the trial. [R. C. 1905, § 9859; C. Cr. P. 1877, § 225; R. C. 1899, § 8050.] 
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§ §  10697-10702 CRIMIN AL PROCEDURE. Rules of Pleading, Etc. 

§ 10697. Pleading private statute. Tltle. Day of ' passage. In ple ading
a private statute, or a right derived therefrom, it is sufficient to refer to the 
statute by its  title and the day of its  passnge. and the court must thereupon 
take judicial notice thereof. [R. C. 1!)05, § 9860 ; C. Cr. P. 1877, § 2�6 ; R. C. 
18!19, § 8051 . ]  

§ 10698. Libel. Extrinsic facts. Sufficient statements. An information or
an indictment for libel need not set forth any extrinsi c facts for the purpose 
of shO'lviug the application to the party libeled of the defamatory matter 
on which the information or indictment is founded, but it is sufficient to state 
generally that the same was published concerning him, and the fact that it 
was so published must be establ ished on the trial. [R. C. 1905, § 9861 ; C. Cr. 
P. 1 877. § 227 ; R. C. 18!15, § 8052. ]

§ 10699. Forgery. Instrument destroyed. Misdescription. When the in­
strument which is the subject of an information or indictment for forgery 
has been destroyed or withheld  by the act or procurement of the defendant, 
and the fact of the destruction or withl1olding is alleged in the information 
or ind ictment and establ ished on the trial, the misdescription of the instrument 
is imnr n terial .  [R. C, 1905, § 9862 : C.  Cr. P. 1 877, § 228 ; R. C. 1 895, § 8053. ] 

X<>ressity of setting out copy of forged instrument in indictment. 31 L.RA.  ( :'\ .S. ) 
2 1 :i .  

'.'\eressity of naming person to  whom instrument was passed. 31  L.R.A. (N.S. l 1046. 
§ 10 , 00. Perjury. Substance. Oath. Authority. Falsity. In an informa­

tion or ind ictment for perjury, or subornation of perjury, it is sufficient to 
S<'t forth the substance of the controversy or matter in respect to which the 
offe1 1se was committed, and in what court or before whom the oath alle�ed 
to be fo l se was taken, and that the court or person before whom it was taken 
hnd  authority to admin ister it, with proper allegations of the falsity of the 
matter on which the perjll!'y is assi gm•<l ; but the information or indictment 
need not set forth the plead ings, record or proceerl ings wi th which the oath 
is com1 1'eted, nor the commission or authority of th e court or person before 
whom t h i>  pPrjnry was committed. [R. C. 1905, § 9863 ; C. Cr. P. 1877, § 229 ; 
R. C. 1 �ri:'i.  � 80:')4 . ]

:-;uflirienr:v o f  common-lnw intlictment for perjury to support conviction for a similar 
stn tu i on- offl'nse. 33 L.R.A. g4 5 _  

�: 11 flic> i·,•n c·�· of aYerment in indictment as to jurisdiction or authority to administer 
ont h .  32 L.R.A. 142. 

§ 10701 . Larceny. Embezzlement. Sufficient allegations. In an informa­
tion or indictment for l arceny or embezzlement of money, bank notes, certifi­
cates of stock or valuable securities, or for a conspiracy to cheat and defraud 
a pe1·son o f  any such property, it is sufficient to allege the larceny or embezzle­
ment. or the conspiracy to cheat and defraud, to be of money, bank notes, 
cert ifientes of stock or valuable sPeurities, without specifying the coin. number, 
<l<'nom ination or kind thereof. [R. C. 1905, § 9864 ;  C. Cr. P. 1877, § 230 ; R. C. 
1895, � 8%5. l

De�rription of stolen property in information as one gold coin, current 11s money in 
tli i s  state of value of $5, is ,mffirient. State v. Faulk, 22 S. D. 183 ,  1 1 6  N. W. 72. 

:\s to variance between information and proof in prosecution for embezzlement. State 
v. J.aerhelt, 18 N. D. 88, 1 1 8  N. W. 240.

Character of occupation of premises as affecting correct wording of indictmeni ia
proH•cution for emb<'zzlement. 4 L.R.A. (N.S. ) 707. 

De�cri ption of propert�, in indictment for larceny. 22 Am. St. Rep. 154. 
--in indictment for larceny from person. 34 L.R.A. ( N.S. ) 301. 
Sufficiency of description of money in an indictment for larceny. 8& L.R.A. (N.8. )  

933. 
�lay an indictment involving the f('.lonious taking of property lay ownerahlp in one 

in possession of property as ag<•nt, ba i lee, etc. 21 L.R.A. (1' .S . ) 311. 
§ 10702. Obscene literature. Sufficient allegations. An information or in­

dictment for exh ibiting, publ ishing, passing, selling or offering  to sel l .  or 
having in possession with such intent, nny lewd or obscene book, pamphll't,  
picture, print, card. paper or writing, need not set forth any portion of  the 
language used or figures shown upon such book, pamphlet, picture, print, 
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card, p'lper or writing, but it is sufficient t o  state generally the fact of the  
lewdness or  obscenity thereof. [It C. 1905, § 9865 ; C. Cr .  P .  1877, § 231 ; 
R. C. 1 895, § 8056. ]

§ 10703. Personal property. Several owners. Sufficient allegations. When
an offense is  committed upon, or in relation to ,  any personal property belong­
mg to several partners or owners, the information or indictment for such 
offense is sufficient, if it alleges such property to belong to any one or moro 
of such partners or owners without naming them all. [R. C. 1905, § 9866 ; 
R. C. 1895, § 8057. ]  •

§ 10704. Several defendants. Convicted. Acquitted. Upon an information
or indictment against several defendants, any one or more may be convicted 
or acquitted. [R. C. 1905, § 9867 ; C. Cr. P. 1 877, § 232 ; R. C. 1895. § 8058. ] 

§ 10705. Accessories. Principals. Oertain d'st'nct:ons abrogated. The
distinction between an accessory before the fact and a principal, and between 
principals in the first and second degree, in cases of felony, is abrogated ; 
and all persons concerned in the commission of a felony, whether they directly 
commit the act constituting the offense, or aid or abet in its commission, 
though not present, must be prosecuted, tried and punisl1 ed as principals, 
and no other facts need be alleged in the information or indictment against 
such an accessory, than are required in an information or indictment against 
his principals. [R. C. 1905, § 9868 ; C. Cr. P. 1877, § 233 ; R. C. 1 895, § 8059. ] · Accf'ssories punish<'d as principals whcU,cr pr<'scnt or not .  State v. Phelps, 5 S. D. 

4 SO, 59 N. W. 471 ; State v. Kent, 4 N. D. 577, 62 N. \V. 631 ,  27 L.R.A. 686 .  
§ 10706. Accessory pun:shed, though pr]nc·pal not. An accrssory to the

commission of a fel ony may be prosecuted, triPd and punished,  though the 
princ ipal felon may be neither prosecnted uor tried, and thongh the pl'inc ipal 
may have been acquitted. [R. C. 1 905, § 986!> ; C. Cr. P. 1877, § 23 1 ;  R. C. 
1895, § 8060. ] 

§ 10707. Compounding felony. Pun!shment. A person may be prosecuted,
tried and convicted, for having, with the knowl f.dge of the commission of a 
public offense, taken money or property of another, or a gratuity or reward, 
or an engagement or promise th erefor, upon th e a grrement or un<lcrstan ( l ing, 
express or  implied, to compound or conceal the offense, or to abstain from a 
prosecution therefor, or to withhold auy evidence thereof, though the  person 
guilty of the original offense h as not been prosecuted. [R. C. 1905, § 9870 ; 
C. Cr. T 1 877. § 23!'l ; R. C. 1 895, § 8061 . ]

Compounding frlony : proof t o  invalidate contract mutt be clear. School Dist. "• 
Alderson, 6 D. 145 ,  41 N. W. 466. 

CHAPTER 9. 

PLEADINGS AND PROCEEDINGS AFTER INFORMATION OR INDICTMENT AND 
BEFORE THE CO:\IMENCEMENT OF THE TRIAL. 

ARTICLE 1. AnRAIGNl\lENT OF THE DEFENDANT, §§ 10708-10727. 
2. SETTINO ABIDE TITE INFORMATION OR !NDICTKENT, §§ 10728-10734.
3. DEMURRRR, §§ 10735-10745.
4. PLEA, §§ 10746-10755.
6. REMOVAL OF THE ACTION BEFORE TRIAL, §§ 10756-10768.
6. THE MODE OF TRIAL, § §  10769-10772.
7. FORMATION OF THR TRIAL Jun,, § §  10773-10786.
8. POSTPONEMENT OF THE TRIAL, § 10787.

ARTICLE 1 .- ARRAIGNlrE�'T OF THE DEFEXDH,TT. 
§ 10708. When and where defendant arraigned. When the information or

indictment is filed, the defendant must be arraigned thereon before th e court 
to which it is presented, if an information ; or if an indictment, in which it 

2431 
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is found, if triable therein, if not before the court to which it is removedor transmitted. [R. C. 1905, § 9871 ; C. Cr. P. 1877, § 236 ; R. C. 1895, § 8062. ] Arraignment will be waived by going to trial without objection. State v. Reddington7 S. D. 368, 6-1 N. W. 176. No l imit is placed upon term or time durin.., which arraignment of person indictedmust be made. State v. Fleming, 20 N. D. 105,0126 N. W. 565. May defendant be arraigned after commencement of trial. 27 L.R.A. (N.S. ) 1181. § 10709. Felony, defendant present. Misdemeanor, counsel. If the infor­mati?n or i�dictment is for a f�lony the defendant must be personally present,but if a misdemeanor only, his personal appearance • is unnecessary and hemay appP.ar upon the arraignment by counsel. [R. C. 1905, § 9872 ; C. Cr. P.1877, § 237 ; R. C. 1895, § 8063. ] 
Personal presence of defendant not necessary on hearing of motion to quash. Ter•ritory v. Gay, 2 D. 125, 2 N. W. 477. P_ersonal presence of accused during trial is presumed where record shows his presencedurrng most of trial. State ex rel. Kotilinic v. Swenson, 18 S. D. 196, 99 N. W. 1 1 14.Waiver of presence of one charged with misdemeanor at time of receiving verdict.21 L.R.A. (N.S. )  56. Right of accus� Jo waive his presence at time of receiving verdict upon trial forfelony. 14 L.R.A. {N .S. ) 603 ; 32 L.R.A. (N.S. ) 306. Presence of accused at view by jury. 42 L.R.A. 378.

§ 10710. Presence enforced by direction of court. When his personal
appearance is necessary, if he is in custody, the court may direct the officer
in whose custody he is, to bring him before it to be arraigned, and the officer
must do so accordingly. [R. C. 1905, § 9873 ; C. Cr. P. 1877, § 238 ; R. C.
1899, § 8064. ]

§ 10711. Sa.me. W&ITa.nt of arrest. If the defendant has been discharged
on bail, or has deposited money instead thereof, and does not appear to be
arraigned, when his personal attendance is necessary, the court, in addition
to the forfeiture of the undertaking of bail or of the money deposited, may
direct the clerk to issue a bench warrant for his arrest. [R. C. 1905, § 9874 ;
C. Cr. P. 1 877, § 239 ; R. C. 1899, § 8065.]

§ 10712. W&ITant, clerk to issue. The clerk, on the application of the
state 's attorney, may, accordingly, at any time after the order, whether the
court is si tting or not, issue a bench warrant into one or more counties.
[R. C. 1 905, § 9875 ; C. Cr. P. 1877, § 240 ; R. C. 1899, § 8066. ]

§ 10713. Warrant, form. Felony. The bench warrant upon the information
or indictment, must, if the offense is a felony, be substantially in the following
form :
State of North Dakota, } County of . . . . . . . . . . . . ss. :
To any sheriff, constable, policeman or marshal in this state :

An information (or indictment as the ease may be) having been filed on
the . . . . . . . .  day of . . . . . . . . . . . .  , 19 . .  , in the district court in and for the
county of ( or judicial subdivision of) . . . . . . . . . . . .  , charging . . . . . . . . . . .  .
with the crime of . . . . . . . . . . . .  ( designating it generally) ,  you are therefore
commanded forthwith to arrest the above named . • . . . . . . . . . . . . .  , and bring
him before that court ( or before the court to which the information or indict­
ment may have been removed, naming it) ,  to answer said information (or
indictment ) ,  or if the court has adjourned for the term, that you deliver
him into the custody of the sheriff of the county of . . . . . . . . . . . . . . . . . •

Given under my hand, with the seal of said court affixed, this . . . • • • • • day
of . . • • • • • • • . . . , 19 . . .

By order of the court.
[Seal ]  . . . . . . . . . . . . . . . . . . . . . . . . . .  , Clerk.

[R. C. 1905. § 9876 ; C. Cr. P. 1877, § 241 ; R. C. 1895, § 8067. ]
§ 10714. Sa.me. Misdemeanor. Bailable felony. I f  the offense is a misde­

meanor or a bailable felony, the bench warrant must be in a similar form.
adding to the body thereof a direction to the following effect, " or if he
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requirel:l it that you take him before any magistrate of that county or in the 
county in which you arrest him, that he may give bail to answer the informa­
tion ( or indictment) . "  [R. C. 1905, § 9877 ; R. C. 1895, § 8068.] 

§ 10716. Court fix &mount of bail. If the offense charged is bailable the
court, upon directing the bench warrant to issue, must fix the amount of 
bail ; and an indorsement must be made on the bench warrant and signed 
by the clerk, to the following effect : 

' '  The defendant is to be admitted to bail in the sum of . . . • • • • • • •  dollars. ' '  
[R. C. 1905, § 9878 ; C. Cr. P. 1877, § 243 ; R. C. 1899, § 8069 . ]  

§ 10716. Arrest. Offense not bailable. Custody. The defendant, when
arrested under a warrant for an offense not bailable, must be held in custody 
by the sheriff of the county or judicial subdivision in which the information 
is filed or indictment found. [R. C. 1905, § 9879 ; C. Cr. P. 1877, § 244 ; R. C. 
1899, § 8070. ] 

§ 10717. W&1Tant served in &ny coUDty. The bench warrant may be served
in any county or judicial subdivision of the state in the same manner as a 
warrant of arrest. [R. C. 1905, § 9880 ; C. Cr. P. 1877, § 245 ; R. C. 1899, 
§ 8071 . ]

§ 10718. ltlagistra.te. Taking bail. Procedure. If the defendant is  brought
before a magistrate of another county for the purpose of giving bail, the 
magistrate must proceed in respect thereto, in the same manner as if the 
defendant had been brought before him upon a warrant of arrest, and the 
same proceedings may be had thereon. [R. C. 1905, § 9881 ; C. Cr. P. 1877, 
§ 246 ; R. C. 1899, § 8072. ]

§ 10719. Felony. Bail given. Increased amoUDt. When the information
or indictment is for a felony, and the defendant, before the filing or finding 
thereof, hns given bail for his appearance to answer the charge, the court 
t9 which the information or indictment is presented, or sent or removed for 
trial, may order the defendant to be committed to actual custody either 
without bail, or unless he gives bail in an increased amount, to be specified 
in the order. [R. C. 1905, § 9882 ; C. Cr. P. 1877, § 247 ; R. C. 1895, § 8073. ] 

§ 10720. Procedure. Defendant present. Absent. If the defendant is pres­
ent when the order is made, he must be forthwith committed accordingly. 
If he is nat present, a bench warrant must be issued and proceeded upon in 
the manner provided in this article. [R. C. 1905, § 9883 ; C. Cr. P. 1877, § 248 ; 
R. C. 1899, § 8074. ]

§ 10721. Arraignment. Counsel for defendant. If the defendant appears
for arraignment without counsel, he must be informed by the court that it 
is his right to have counsel before being arraigned, and must be asked if he 
desires the aid of counsel. If he desires and is unable to employ counsel1, 
the court must assign counsel to defend him. [R. C. 1905, § 9884 ; C. Cr. P.  
1877, § 249 ; R. C. 1899, § 8075. ] 

Right of prisoner to oroiortunity to coneult with hie attorney. 44 L.R.A. (N.S. ) 1083. 
§ 10722. How a.rr&ignments m&de. The arraignment must be made by the

court or by the clerk or state 's attorney under its direction, and consists of 
reading the information or indictment to the defendant, delivering to him 
or his counsel, a true and correct copy of the information or indictment, with 
all indorsements, and asking him whether he pleads guilty or not guilty to 
the information or indictment. [1907, ch. 78 ; R. C. 1905, § 9885 ; C. Cr. P. 
1877, § 250 ; R. C. 1895, § 8076.] 

Effect upon connection of failure to give aecueed an opportunity to plNCL ta 
LR.A. (N.S. ) 811 ; 45 L.R.A. (N.S. ) 664. 

§ 10723. Defendant 's true name. When the defendant is arraigned, he must
be informed that if the name by which he is informed against or ind�ted, 
is not his true name, he must disclose his true name or be proceeded agamst 
by the name in the information or indictment. [R. C. 1905, § 9886 ; C. Cr. P. 
1877, § 251 ; R. C. 1895, § 8077.] 
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§ §  1 0724-10728 CRIMIN AL PROCEDURE. Pleadings, Elc., 

§ 10724. No other name given. If he gives no other name, the court may
proceed accordingly. [R. C. 1905, § 9887 ; C. Cr. P. 1877, § 252 ; R. C. 18!:.!9, 
§ 8078. ]

§ 10725. Another name given, procedure. If he alleges that another name
is h is true name, the court must direct an entry tMreof in the minutes of 
tl1 e arraignment, and the subsequent proceedings on the information or 
indictment may be had against him by that name, referring also to the name 
by which he  is informed against or indicted. [R. C. 1905, § 9888 ;  C. Cr. P. 
1877, § 2fi3 ; R. C. 1895,  § 8079. ] 

§ 10726. Time to answer given defendant. If, on the arraignment, the
defendant requires it, he must be allowed until the next day, or such further 
time may be allowed him as the court may deem reasonable, to answer the 
informati f)n or indictment. [R. C. 1905, § 9889 ; C. Cr. P. 1877, § 254 ; R. C. 
1895, § 8080. ] 

§ 10727. Answer. Motion to set aside. Demurrer. Plea. If the defendant
docs not require time, as provided in the last section, or if he does, then on 
the next day, or at such further day as the court may have allowed h im, 
he may, in answer to the arraignment, either mo,·e the court to set aside the 
i nl'onnatiou or in<}ietmeut, or may demur or plead thereto. [R. C. 1905, § 9890 ; 
C. Cr. P. 1877, § 255 ; R. C. 1895, § 8081. )

ARTICLE 2.- SETTINO ASIDE THE lNFORlfATION O R  lNDICTilF.NT. 
§ 10728. Causes for setting as:de, classified. The information or indictment

m ust be set aside by the court in which the defcudant is arraigned, upon 
l i is mot ion, in either of the following cases : 

If it is an informat ion : 
l .  1 1 1  all cases when the defendant is entitl ed  to a preliminary examination

hefore a magistrate, before the filing of such in fonnation, when he has not 
had sueh t�xaminatiou and been hcl<l to answer bPforc the district court, or 
has not waived such examination in writing, or orally before a magistrate. 

2. When the information is not subscribed by a person authorized to act
as iufonna11t . 

3 . When the information is not verified ; or,
If it is an indictnwnt :
1 .  W hen it is not found, indorsed and presented or fil ed as prescribed by

this code.  
2 . When the names of the witnesses examined before the grand jury are

not i 1 1serted at the foot of the indictment or otherwise exhibited thereon. 
3 . When a person is permitted to be present during the session of the

grand jury, while the charges embraced in the indictment are under considera­
tion, except as provided in section 10666. 

4. When the defendant h ad not been held to answer before the finding
of the indictment, on any ground which would have been good ground for 
challenge.  either to the  panel or to any individnal grand juror. [R. C. 1905. 
§ 989 1 : C. Cr. P. 1877, § 2fi6 ; R. C. 1895, § 8082. ]

�tatutory grounus  for quash inl? indiC'tment are exclusive. State T. Longstreth, 11> 
N. n. 268 .  121  N .  W. 1 1 1 4 . Ann.  Cas. 1 012D, 1317 .

Informat ion by state's attornev sworn to an information o.nd belief is sufficient where
crim i na l  complalnt 6Wom to posit.i vcly was also filed. State v. Gottlieb, 21 N. D. 179, 
1 2 9  X. W. 4 CO .  

That complaint fi lrd with C'ommi tt inl? mRgigtrate was made by person having no 
knowl (•i!gc of farts set. forth thcn•in is not grvund for setting aside information. State 
v. Carl isle. 30 K D. 475 ,  1 :; 9  N. W. 127.

:\fot i on to sd ns i ilc i nformat ion is proper procp1) 11r<' where aC'eused l1aa not bad
prel im i n a ry crnminat ion .  State ,. \\"inbau(•r, 21 N. D. 1 1\ 1 ,  129 N. W. "97. 

\\' i tm•ss,•s whos<' namP� are not indorscd may tehtify for prosecution. State v. Church , 
6 S. D. 8!l ,  60 N. \\' . U3 : 'frrritory v. Godfrey, 6 D. 46, 50 N. W. 481 ; State ,. 
""l l " l : 11l'f, 5 s. l.l . 4 G I .  j!) N. \\' , 736 .  

I r�] . .  r:- l 'mcn t of  n n nws of "· i t rw, s<>s E>xam i nrd i 11  mandatory. State v. Isaacson, s 
S. D. li\J. 6.5 � - \\° . 4 : al :  Stat" v. ::itc,·cns, 1 l:i. D. 4 SO , 4i K W. 546.
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Before Trial. CRIMIN AL PROCEDURE. § §  107:Z8-10 , 3 :.

I-l ight variation i n  name of a witness indorsed not material. Staw , . . Phelps. ri 
8. n. 480 ,  59 N. W. 471 . 

State mny call witn!'st1es whose names are not required to be indorsed on informatior,
Sta t«> v. :\lat('jousky, 22 S. D. 30, 1 1 9  N. W. 9-6. 

Fai lure to fi le information at term succeeding defendant's commitment is not groun,l 
for setting aside informntion. Stnte v. Foster, H N. D. 5 (i l ,  105 N. W. 038 .  

Ir nl i c-tment wil l  not be set as ide for ohjection as to tlrawing grand jury not mentioned 
in st•<"tion 1 66 of S. D. Crim. Code. Statt> v. J.amphere, 20 S. D. 98, 104 N. W. 1038. 

R ight to quash part of a count of an indictment, leaving the remainder of the count 
intact. 22 L.R.A. (.!\ .S. ) 460. 

Waiver of verification of information. 31 L.R.A. (N.S. ) 805.  
§ 10729. Motion. Form. Contents. Time. The motion to set aside the

information or indictment must be in writ ing, subscribed by the defendant or 
h is attorney, and must specify clearly the ground of objection to the informa­
tion or indictment, and said motion must be made before the defendant 
demurs or pleads, or the objection is waived. [R. C. 1905, § 9892 ; C. Cr. P. 
1877, § 257 ; R. C. 1895, § 8083. ]  

OhjP_ctions to  indictment waived unless made before plea. Tenitory v .  Pratt, 6 D. 
483, 43 N. W. 711 ;  State v. Kent, 5 N. D. 516, 67 N. W. 1052, 35 L.R.A. 518. 

§ 10 130. When motion hes.rd. The motion must be heard at the time it
is made. unless for good cause the court postpones the hearing to another 
time. [ R. C. 1905, § 9893 ; C. Cr. P. 1877, § 258 ; R. C. 1899, § 8084. ] 

§ 10731. Motion denied, answer immediately. If the motion is denied, the
defendant must immediately answer the information or indictment, either by 
demurring or pleading thereto. [R. C. 1905, § 9894 ; C. Cr. P. 1877, § 259 ; 
R. C. 1 895, § 8085. ]

§ 10732. Motion granted. Procedure. If the motion is granted the court
must order that the defendant, if in custody, be discharged therefrom, -0r, 
i f admitted to bail, that the bail be exonerated, or, if he has deposited money 
instead of bail, that the same be refunded to him, unless the court directs 
that another or an amended information be filed or that the case be submitted 
to the same or another grand jury ; or, if the case is such that an information 
might h ave been filed against the defendant had a grand jury not been call ed 
at the time, or the defendant at any time waives a preliminary examina­
tion, in writing, the court may direct an information to be filed for . the offensH 
charged in the indictment set aside. [R. C. 1905, § 9895 ; C. Cr. P. 1877, § 260 ; 
R. C. 1 895, § 8086. ]

§ 10733. Further prosecution. Procedure. If the court directs that another
or an amended information be filed or that the case be resubmitted to the 
same or another grand jury, the defendant, if  already in custody, must so 
remain, unless he is admitted to bail ; or, if already admitted to bail, or money 
has been deposited instead therefor, the bail or money is to be answerable 
for the appearance of the defendant to answer a new information or indict­
ment, and unless p.nother or an amended information or an information in 
the place of the indictment set aside, as provided in the last section, is filed 
within ten days from the date of the order, or the filing of  the defendant 's 
waiver of a preliminary examination, or a new indictment is found at the 
same or next term of the district court, as the case may be, the defendant 
must be discharged and his bail exonerated or money refunded as provided 
in the pt·eceding section. [R. C. 1905, § 9896 ; C. Cr. P. 1877, § 261 ; R. C. 
1895, § 8087 . ]  

§ 10734. Order setting as;de, not a bar. A n  order setting aside an informa­
tion or indictment, as provided in this article is no bar to a future prosecution 
for the same offense. [R. C. 1905, § 9897 ; C. Cr. P. 1877, § 262 ; R. C. 1895, 
§ 8088.]

ARTICLE 8.- DEMURRER. 
§ 10735. Defendant 's pleading. Demurrer. Plea. The only pl eading on

the part of the defendant is either a demurrer or a plea. [R. C. 1905, § 9898 . 
C. Cr. P. 1877, § 263 ; R. C. 1899, § 8089. ]
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§ §  10736-10742 CRIMINAL PROCEDURE. Pleaainga1 Etc.1 

§ 10736. Made in open court. Time. Both the demurrer and the plea must
be put in in open court, either at the time of the arraignment, or at such 
other time as may be allowed to the defendant for that purpose. [R. C. 1905, 
§ 9899 ; C. Cr. P. 1877, § 264 ; R. C. 1899, § 8090. ]

§ 10737. Grounds of demurrer. The defendant may demur to the informa­
tion or indictment when it appears upon the face thereof, either : 

1. That the court has no jurisdiction of the offense charged therein ; or, if
an indictment, that the grand jury by which it was found had no authority 
to inquire into the offense charged, by reason of its not being within the 
jurisdiction of the county or judicial subdivision. 

2. That it does not substantially conform to the requirements of this code.
3. That more than one offense is charged therein.
4. That the facts stated do not constitute a public offense.
5. That it contains any matter, which, if true, would constitute a legal

justification or excuse of the offense charged, or other legal bar to the prose­
�c.tfob. [R. C. 1905, § 9900 ; C. Cr. P. 1877, § 265 ; R. C. 1895, § 8091. ]  

Failure to demur may waive defects i n  indictment. City of Lead v. Klatt, 1 3  S .  D. 
140, 82 N. W. 391 ; State v. Kent, 5 N. D. 516, 67 N. W. 1052, 35  L.R.A. 518. 

Demurrer to information must specify wherein it fails to conform to requirement of 
Code of Criminal Procedure. State v. Longstreth, 19 N. D. 268, 121 N. W. 1114, Ann. 
Caa. 1912D, 1317. 

Informaticm alleging sale of H1uor to S. " and others " waa improper, in that it 
fai led to allege who the " others ' were, or if they were not known that they were 
unknown. Stat6 v. Julius, 29 S. D. 638, 1 37 N. W. 590. 

8. Demurrer that more than one offense ia charged. State v. Boughner, 5 S. D. 461,
119 N. W. 736. 

Indictment charging defendant with 1C1ling liquor without licenae charges but one 
offense. State v. Mudie, 22 S. D. 41, 115 N. W. 107. 

§ 10738. Requisites of demurrer. The demurrer must be in writing, signed
either by the defendant or his counsel, and filed. It must distinctly specify 
the grounds of the objection to the information or indictment, or it must 
be disregarded. [R. C. 1905, § 9901 ; C. Cr. P. 1877, § 266 ; R. C. 1895, § 8092.J 

On neeeasity •f filing demurrer to Information, unless requirements are waived. 
State v. Woodell, 22 N. D. 230, 132 N. W. 1003. 

§ 10739. Time of hearing. Upon the demurrer being filed, the objections
presented thereby must be heard, either immediately or at such time as the 
court may appoint. [R. C. 1905, § 9902 ; C. Cr. P. 1877, § 267 ; R. C. 1899, 
§ 8093. ]

§ 10740. Judgment on demurrer. Upon considering the demurrer, the court
must give judgment either sustaining or overruling it, and an order to that 
f'ffect must be entered upon the minutes. [R. C. 18905, § 9903 ; C. Cr. P. 1877, 
§ 268 ; R. C. 1899, § 8094. ]

Permission to withdraw indictment after argument on demurrer thereto for the pur­
pose of r�submitting it to grand .iury will not affect second indictment in the abaellce
of pre1ud1ce. State v. Ford, 1-6 S. D. 228, 92 N. W. 18. 

§ 10741. Eft'ect if sustained. Further proceedings. lf the demurrer is
sustained the judgment is final upon the information or indictment demurred 
to, and is a bar to another prosecution for the same offense, unless the court, 
being of the opinion that the objection on which the demurrer is sustained 
may be a voided in a new information or indictment, directs another or an 
amended information, or an information in the place of the indictment de­
murred to as provided by law in case an indictment is set aside, to be filed, 
or that the case be submitted to the same or another grand jury. [R. C. 1905, 
& 9904 ; C. Cr. P. 1877, § 269 ; R. C. 1895, § 8095.] 
· § 10742. Amendment not directed, defendant discharged. If the court does
not permit the information to be amended nor direct that another information
he filed or that the case be resubmitted as provided in the preceding section,
t h e  defendant, if in custody, must be discharged, or, if admitted to bail his
hail is exonerated ,  or, i f  he hns deposited money instead of bail, the money
in , . .. , 1 , ,,  1 •pfu ndetl to him. [R. C. 1905, § 9905 ; C. Cr. P. 1877, § 270 : R. C. 1895,
§ 80%.}
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Before Trial. CRIMIN AL PROCEDURE. §§  10743-10747

§ 10743. Defendant not discharged, further proceedings. If the court
directs that another or an amended information or an information in place 
of the indictment demurred to, as provided by law in case the indictment 
ia set aside, be filed, or that the case be resubmitted to the same or another 
grand jury, the defendant, if already in custody, must so remain, unless he 
is admittt,d to bail, or is already admitted to bail, or money has been deposited 
instead therefor, the bail or money is to be answerable for the appearance of 
the defendant to answer to a new information or indictment ; and unless 
another or an amended information or an information in place of the indict­
ment demurred to, is filed within ten days from the date of the order sustain­
ing the demurrer, or the filing of the defendant 's waiver of a preliminary 
examination, or a new indictment is found at the same or the next term of 
the district court, as the case may be, the defendant must be discharged and 
his bail exonerated or money refunded as provided in the preceding section. 
[R. C. 1905, § 9906 ; C. Cr. P. 1877, § 271 ; R. C. 1895, § 8097. ]  

§ 10744. Demurrer overruled. Procedure. I f  th e  demurrer i s  overruled,
the court must permit the defendant, at his election, to plead, which he must 
do forthwith, or at such a time as the court may allow. If he does not plead, 
judgment may be pronounced against him. [R. C. 1905, § 9907 ; C. Cr. P. 1877, 
§ 272 ; R. C. 1899, § 8098.]

§ 10745. Certain objections only ta.ken by ' demurrer. Exception. When
the objections mentioned in section 10737 appear upon the face of the informa­
tion or indictment, they can only be taken by demurrer, except that the 
objection to the jurisdiction of the court over the subject of the information 
or indictment, or that the facts stated do not constitute a public offense, may 
be taken at the trial, under the plea of not guilty, and- in arrest of judgment . 
[R. C. 1905, § 9908 ; C. Cr. P. 1877. § 273 ; R. C. 1 895, § 8099.] 

Objection that information is duplicitous is waived unless taken by demurrer. State 
T. Climie, 12 N. D. 33, 94 N. W. 574.

Rul ing on objection taken at trial  is  not within section 483 .  South Dakota Code of
Criminal Procedure, u to when writ of error may be bad. State v. Stunkard, 28 S. D. 
311, 133 N. W. 253. 

ARTICLE 4.- PLEA.. 

§ 1074e. Pleas classifl.ed. There are four kinds of pleas to an information
or indictment. A plea of : 

1. Guilty.
2. Not guilty.
3. A former judgment of conviction or acquittal of the offense charged.

which may be pleaded either with or without the plea of not guilty. 
4. Once in jeopardy, which may also be pleaded either with or without

the prea of not guilty. [R. C. 1905, § 9909 ; C. Cr. P. 1877, § 274 ; R. C. 1895, 
§ 8100. ]

Thie section was impliedly repealed by section {1480, as to pleas in murder cuet. 
State v. Noah, 20 N. D. 281, 124 N. W. 1121 .  

Verdict on both pleas necessary before judgment, where plea of  not guilty and formt>r 
jeopardy are interpOS('d. State v. Kieffer, 17 S. D. 67, 95 N. W. 289. 

Effect upon conviction of failure to give accused opportunity to plead. 13 L.R.A. ( N.S. ) 
81 1 ;  45 L.R.A. ( N.S. ) 664.  

May defendunt plead after commencement of trial. 27 L.R.A. (N.S. ) 1 181. 
§ 10747. Plea to be oral. Form of plea.. Every plea must be oral, and must

be entered upon the minutes of the court, and in substantially the following 
form : 

1 .  If the defendant pleads guilty : " The defendant pleads that he is guilty 
of the offense charged in this information (or indictment) . "  

2 .  I f  h e  pleads not guilty : " The defendant pleads that h e  is not guilty 
of the offense charged in this information ( or indictment) . "  

3 .  I f  h e  pleads a former conviction or acquittal : " The defendant plead!. 
that he has already been convicted (or acquitted, as the case may be, )  of 
the offem;e charged in this information (or indictment) by the judgment of 
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§ §  10747-10754 CRIMIN AL PROCEDURE. Pleadings, Etc., 

the court of . . . . . . • • . . . . . . . . . . • .  (naming it) ,  rendered at . . . . . . . . . . . . . . . . .  . 
l namiug the place ) ,  on the . . . . . . . . . . . . .  day of . . . . . . . . . . . .  , 19 . . . " 

4. If he pleads once in jeopardy : " The defendant pleads that he has beeu
once in jeopardy for the offense charged in this information (or indictment ) ,  
( Specifying the time, place and court) . "  [R. C. 1905, § 9910 ; C. Cr. P. 1877, 
§ § 275, 276 ; H.. C. 1895, § 8101. ]

Waiver of plea by going to trial without objection. State v .  Reddington, 7 S. D. 
368, 64 N. W. 176. 

Correction of record by (lrder of court after plea has been entered. Territory v. Chria­
tenscn , 4 D. 4 1 0, 31 N. \:V. 847. 

1. Plea of gui lty admits ind ictment as charged, and not offense of leBB degree.
Tefl' itory v. J\lillcr, 4 lJ. 173 ,  29 �. \Y . 7. 

P lea of gui lty must Le posit ive and defin ite as to dcgree and must not merely refer 
to information. State v. 1'oah , 20 N. D. 2 8 1, 124 N. W. 1 1 2 1. 

3. Plea of former conviction or acquittal ; effect of. People v. Briggs, 1 D. 289.
46 N. W. 451. 

* 101if Plea. of guilty only put in by defendant. Exception. A plea of
jl'Ul lt:V can m no case be put in except by the defendant himself, in open, 
w ..... " • uu1c:s.s upon an information or indictment against a corporation, in 
which case it may be put in by counsel. [R. C. 190i>, § 9911 ;  C. Cr. P. 1677, 
§ 277 ; R. C. 1895, § 810i. J

Plea of guilty under intimidation. 34 L.R.A. (�.S. ) 257. 
Right upon p!t•a of guilty to sentence accused without intervention of jury. 35 

L.R.A. ( N.S. ) 1146.
Conclusiveness of pica of guilty in subsequent civil action. 28 L.R.A. ( N.S. ) 328.
Plea of gui lty as affect ing action for il legal arrest, false imprisonment or maliciou.

prosecution. 20 L.R.A. (1' .l; . )  2!l5. 
§ 10749. Plea. may be w1thdrawn. The court may, at any time before judg­

ment, upon a plea of guilty, permit it to be withdrawn, and a plea of not 
guilty substituted. [R. C. 1905, § 9912 ; C. Cr. P. 1877, § 278 ; R. C. 1899, 
§ 8103. ]

Within discretion o f  court to allow plea of not guilty t o  be withdrawn for motion 
to set aside indictment. State v. Van :t-. ice, 7 S. D. 104, 63 N. W. 537. 

§ 10750. Issues on plea. of not guilty. 'l'he plea of not guilty puts in issue
every material allegation in the information or indictment. [R. C. 1905, § 9913 ; 
C. Cr. P. 1877, § 279 ; R. C. 1895, § 8104. ]

§ 10751. Evidence under plea.. All matters of fact tending to establish a
defense other than those specified in the third and fourth subdivisions of 
section 10746, may be given in evidence under the plea of not guilty. [R. C. 
1905, § 9914 ; C. 9r. P. 1877, § 280 ; R. C. 1899, § 8105. ] 

§ 10752. Acquittal. Variance. Further prosecution. If the defendant was
formerly acquitted on the ground of variance between the information or 
indictment and the proof, or the · information or indictment was dismissed 
1 1pon an objection to its form or substance, or in order to hold the defeu<laut 
for a higher offense, without a judgment of acquittal, it is not an acquittal 
of the same offense. lR. C. 190;;, § 9915 ; C. Cr. P. 1877, § 281 ; R. C. 1895, 
§ 8106. ]

Acquittal on charge of assault with dcadlf wea•pon with intent to rob not bar to 
conviction for roLbcry. State v. Caddy, 1 5  S. D. 167, 87 N. W. 927. 

§ 10753. Acquittal on merits. When however, the defendant was acquitted
on the merit s, he is deemed acquitted of the same offense, notwithstanding 
a defect in form or substance in the information or indictment on which, 
li e was acquitted. [R. C. 1905, § 9916 ; C. Cr. P. 1877, § 282 ; R. C. 1895, 
§ 8107 . ]

Plea of former acquittal when unavai l ing. State v. Dronko!, 5 N. D. 507, 67 N. W. 
608 : Pt•oplc v. Briggs, 1 D. 289 ,  46 N. W. 451 ; State v. Security Bank, 2 S. D. 538,
5 1  N. W. 337 .  

§ 10754. Former acquittal or conviction. Once in jeopa.rdy. When the
defrn<lant is convicted or acquitted, or has been once placed in jeopardy upon 
an information or indictment, the conviction, acquittal or jeopardy is a bar 
to another information or indictment for the offense charged in the former. 
or for an attempt to commit the same, or for an offense necessarily included 
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therein, of which he might have been convicted under the information or 
indictment. [R. C. 1905, § 9917 ; C. Cr. P. 1877, § 283 ; R. C. 1895, § 8108.]  

Inapvl icable to prosecutions under l iquor license statute. State v. Irwin, 17 S. D.  
380. 97 N. W. 7 .

Former acquittal upon Indictment by which defendant was accused jointly with two
others of larceny of two horses, was no bar to indirtmrnt of theft of five horses from 
owner, upon same occasion. ·State v. Barnes, 26 S. D. 268. 128 N. W. 170. 

Former acquittal or conviction as a defense. 11 Am. St. Rep. 22 8.  
Whm pica of autrcfois acquit is  sustainal>lc. 17 Am. Dec. 7!1 1 ;  58 Arn. Dec. 536. 
Former jeopa�y. decision as to, o.s a federal qu,•stion .  62 L.R.A. 530. 
--question whether suit for statutory penalty is  a civil or criminal prosecution a, 

affecting. 27 L.R.A. ( N.S. ) 752 .  
--waiver and estoppel of defendant to plead. 135 Am. St. Rep. 70. 
--ri�ht to have claim of, determined in habeas corpus proceedings. 15 

L.R.A. ( � .S . )  227.
--effect of second indictment or information for 88.JDe offense after accused ii

entitled to discl1 arge for want of prosecution under first. 11 L.R.A. (N .S. ) 257. 
--trial of insane person as. 35 L.R.A. ( N .S. )  470. 
--does impaneling jury and proceed ing with the trial without arraigning de-

fenda,it place him in jeopardy. 27 L.R.A. ( N.S. ) 137. 
--does jeopardy attach where trial is begun with unswom jury. ,o L.R.A. (N.S. ) 

1213. 
--by reason of the discharge of the jury in the prisoner's absence. 44 L.R.A. 6il4. 
---discharge of jury upon discovery of prrjudice, disqualification or misconduct 

of one or more of their number. H L.R.A. (N.S. ) 548.  
--identity of offenses in pica of.  92 Am. St.  Rep. 89. 
--when trial is stopped for purpose of prosecution of higher or different offense. 

44 L.R.A. ( N.S. ) 617. 
--conviction or acquittal of sale of liquor as a bar to & prosecution for aalea 

made prior to the first indictment. 45 L.R.A. ( N.S. ) 977. 
--acquittal for assault or homicide as to one person, when bar1 proaecution u to 

another, there being but one criminal act. 41 Am. Rep. 475. 
--conviction or acquittal of offense as a bar to prosecution for homicide in com• 

mission of the offense. 63 L.R.A. 405 .  
--conviction on charge of assault as bar to subsequent prosecution for homicide 

following death of victim. H L.R.A. (.N .S. ) 209. 
--acquittal of larceny as bar to proi;ccution for forgery in the same traiuaction. 

4 L.R.A. (N.S. ) 402. 
--may appeal by state after acquittal be authorized. 48 Am. St. Rep. 213. 
-fleet of granting new trial after com-iction. 14 Am. Rep. 751.
---does granting of new trial subject defendant to conviction for higher olrenae.

4 Am. St. Rep. 117 ; 5 L.R.A. (N .S. ) 571 ; 22 L.H.A. ( N .S. ) il59. 
--effect of conviction of lower degree in prosecution for homicide u acquittal of 

higher degree. 21 L.R.A. (N.S. )  20. 
-granting of a new trial after conviction for manslaughter does not permit aub• 

aequent conviction for .a greater crime. 12  Am. Rep. 473. 
--retrial for substantive offense after setting aside vi!rdict for attempt. •• 

L.R.A. ( :S.S. ) 10-17.
--trial under erroneous theory as to crime charged. 24 L.R.A. (N.S. ) 481.
--acquittal of crime as a bar to a subsequent prosecution of defendant for perjury

committed on the former trial. 39 L.R.A. (N.8. ) 385 .  
---conviction un<ler mun icipal ordinance aa bar to prosecution under atate statutes 

and vice versa. 17 L.R.A. ( N .ti. )  69. ' 
---conviction or acquittal of marital offense as bar to & subsequent prosecution. 

40 L.R.A. ( 2' .S . )  615. 
--increasing severity of punishment for second or subsequent offense. 34 L.R.A. 

400 ; 48  L.R.A. ( :N .S . ) 204. 
§ 10755. Refusal to answer. Procedure. If the defendant refuses to answer

the information or indictment by demurrer or plea, a plea of not guil ty must 
be entered. [R. C. 1905, § 9918 ; C. Cr. P. 1877, § 284 ; R. C. 1895, § 8109 . ]  

Entry o f  p lea o f  not guilty on  refusal to  plead. State v. Reddington, 7 S .  D. 368, 
64 N. W. 176. 

ARTICLE 5.- REMOVAL OF THE ACTION BEFORE TRIAL. 

§ 10756. Action removed. Ca.uses therefor specifted. The defendant in a
criminal action prosecuted by information, or indictment in  any district 
court of this state, may be awarded a change of the place of trial, upon his 
pet i t ion on oath, or upon the oath of some credible person setting forth 
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that he has reason to believe and does believe, and the facts upon which such 
belief is based, · that he cannot receive a fair and impartial trial in the county 
or judicial subdivision where said action is pending, upon any of the following 
a-rounds : 

1 .  That the prosecuting witness, or state 's attorney, or other person ap­
pointed by the court to prosecute, or any person or corporation promoting 
said prosecution, has an undue influence over the minds of the l)eople of the 
�ounty or judicial subdivision where the action is pending ; or. 

2. That the people of the county or judicial subdivision are so prejudiced
against the defendant or the offense of which he is accused, that he cannot 
have a fair and imnartial trial : or. 

3 . That it is impossible to · obtain a jury in the county or judicial sub­
division that has not formed an opinion, as to the guilt or innocence of the 
defendant, such as would disqualify them as jurors ; or, 

4. That any other cause exists in the county or judicial subdivision, where
the action is pending, whereby the defendant would probably be deprived 
of a fair and impartial trial. [R. C. 1905, § 9919 ; C. Cr. P. -1877, § 285 ; R. C. 
1895, § 8110.] 

As to changing place of trial and judges in criminal cases. Murpby v. District Ct., 
1 4  N. D. 542 , 105 N. W. 728, 9 A .  & E. Ann. Cas. 170. 

Change of place of trial within discretion of court. Territory v. Egan, 8 D. 119, 13 
N. W. 568 ; State v. Hnll, 16  S. D. 6 ,  9 1  N. W. 325, 65 L.R.A. 151 .  

Another judge must be called when affidavit alleging prej ud ice baa been preaented. 
State v. Finder, 12 S. D. 423, 81 N. W. 959 ; State v. Kent, 5 N. D. 516 ,  67 N. W. 
1052 ,  35 L.Il.A. 518 ; State v. Palmer, 4 S. D. 543, 57 N. W. 490 ; State v. Kent, 4 N. D. 
577, 62 N. W. 631, 27 L.R.A. 686 ; Or<'utt v. Conrad, 10 N. D. 431, 87 N. W. 982 ; State 
v. Henning, 3 S. D. 492, 54 N. W. 536 ; State v. Finder, 10 S. D. 103, 72 N. W. 97.

SufficiPncy of affidavit showing prejudice. State v. Chapl!1an, 1 S. D. 414, 47 N. W. 
411 ,  10 L.R.A. 432 ; State v. Rodway, 1 S. D. 575, 47 N. W; 1061. 

Not entitled to change of judges in contempt proceeding. Township v. Aaeen, 10 
N. D. 264, 86 N. W. 742.

Delay caused by change of venue as ground for discharge of accused. 56 L.R.A. 525.
Will habeas corpus lie to release one convicted after wrongful refusal to change venue. 

25 L.R.A. (N.S. ) 483. 
§ 10767. Petition. Notice. Time to prepa.re. The petition must be pre­

sented at the first term of the court at which the action can be tried and 
before the trial is begun, or, if the action has been continued, at any time 
before the term to which it is continued, upon reasonable notice to the state 's 
attorney or the attorney appointed to prosecute. The court must, upon 
request of the defend,ant or his counsel, grant the defendant at least twenty­
four hours after he has been arraigned in which to prepare and present BUeh 
petition. [R. C. 1905, § 9920 ; C. Cr. P. 1877, § 285 ; R. C. 1895, § 8111.] 

Affidavit ia not filed before trial when filing takes place after some of juron have 
been drawn. State v. Johnson, 24 S. D. 590, 124 N. W. 847 .  

§ 10758. Court must order. Only one change. The court being satisfied
that cause exists therefor, as defined in section 10756, must order a change 
of the place of trial to some county or judicial subdivision where the cause 
complained of does not exist. But the defendant shall be entitled to one 
change of the place of trial ; provided, that in event a trial of said action shall 
have been had after the original place of trial of said action shall have been 
ehauged by order of the court, and no verdict shall be returned in such trial, 
or in case a verdict shall have been returned and the same shall have been set 
aside for any reason whatever, or a new trial granted, the defendant shall be 
entitled to another change of the place of trial with the same force and effect 
as though no change of the place of trial shall have been made. [ 1907, eh. 86 ; 
1907, eh. 85 ; R. C. 1905, § 9921 ; C. Cr. P. 1877, § 285 ; R. C. 1895, § 8112. ] 

§ 10759. Duty of clerk. The order of removal must be entered upon the
minutes, and the clerk must thereupon make out and transmit to the court 
to which the action is removed, a certified copy of the order of removal and 
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of the records, pleadings and proceedings in the action, including the under­
takings for the appearance of the defendant and of the witnesses. [R. C. 1905, 
§ 9922 ; C. Cr. P. 1877, § 286 ; R. C. 1895, § 8113.]

§ 10760. Disposition of defendant. If tlu1 defendant is in custody, .the order
must provide for the removal of the defendant, by the sheriff of the county 
or subdivision where he is imprisoned, to the custody of the proper 
officer of the county or subdivision to which the action is removed, and hP. 
must be removed according to the terms of such order. [R. C. 1905, § 9923 ; 
C. Cr. P. 1877, § 287 ; R. C. 1899. § 8114. ]

§ 10761. Court may require b&il. When the court has ordered a removal
of the action, it may require the accused, if the offense is then bail able, to 
enter into an undertaking with good and sufficient sureties to be approved 
by the court, in such sum as the court may direct, conditioned for his appear­
ance, in the court to which the action has been removed, on the first <lay of 
the next term thereof, and to abide the order of such court ; and in default 
of such undertaking, a warrant shall be issued to the sheriff or other proper 
officer, commanding him safely to keep, and at the proper time to convey 
the prisoner to the jail of the county or subdivision where he is to be tried, 
there to be safely kept by the jailer thereof until discharged by due course 
of law. [R. C. 1905, § 9!)24 : C. Cr. P. 1877.  § 288 : R. C. 1 899. § 8115. ] 

§ 10762. Witnesses. Undertaking. Notice. Subpoena. If the order of
removal iR made at a term of the court, it is notice to every person who has 
ente:red into an undertaking to appear at such term, to appear at the trial 
of the action before the court to which th e same is removed. In other cases 
the witnesses must be subpoenaed as provided by this code, or the court may 
require the witnesses on the part of the state, to give security for their 
appearance before the court in which the defendant is to be tried, as provided 
by law in other cases. [R. C. 1905, § 9925 ; C. Cr. P. 1877, § 289 ; R. C. 1895, 
§ 8116. l

§ 10763. Trial. Original pleadings. Copies. The court to which the action
is removed must proceed to trial and judgment therein the same in all 
respects as if the action had been commenced in such court. If it is necessary 
to have any of the original pleadings or other papers before such court, 
the court from which the action is removed must at any time, upon application 
of the state 's attorney or the defen<lant, order such papers or pleadings to be 
transmitted by the clerk, a certified copy thereof being retained. [R. C. 
1905, § 9926 ; C. Cr. P. 1877, § 290 ; R. C. 1899, § 8117.]  

§ 10764. Clerk. Neglect. Damages. If the clerk of the district court
neglects or refuses to perform any duty in relation to the removai of a cause, 
it shall be deemed a breach of his official bond and he forfeits a sum not 
exceeding five hundred dollars, to be recoverable by an action on his official 
bond in the name of and for the use of the state or in the name of and for 
the use of the person injured, as the facts may be. [R. C. 1905, § 9927 ; R. C. 
1 895. § 8118. l 

§ 10765. Several defendants. Removal by one. If there are several de­
fendants in a criminal action and the place of trial is changed as to one or 
more of them and not as to the others, the others must he tried as if the 
place of trial had not been changed as to any defendant. [R. C. 1905, § 9928 : 
R. C. 1 895, & 8119 . l

§ 10766. Prejudice of judge. Affidavit. Procedure. Whenever the de­
fendant, or a defendant, in a eriminal a ction sh all file hiR affidavit stating 
that he has good reason to believe and does bel ieve that he cannot have a 
fair and impartial trial of snch action on account of the prejndice of the judge 
of the district crurt in which said action is pending, the court shall thereafter 
proceed in said action as follows : 

1 .  If the dtfendant, or defendants, asks for a change of the place of trial 
of said action on any of the grounds specified in sl'ction 10756. and also for 
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§ §  lOiGG-10767 CRIMINAL PHOCEDUHE. Pleadings, Etr . ,  

t h� caus_e mentioned in this section. it shall be the tlnty of the court to order 
sa!d action removed for trial to some other county or judicial subdivision _in 
this state, as provided in this article, and to request, [ arrange for and pro­
cur� some other judge than the one objected to, ] to preside at the trial of said 
action ; or. 

2 .. If a change is asked for only on account of the cause mentioned in this
section, the court in which said action is pending may order said action re­
moved to a county or judicial subdivision in an adjoining judicial district in 
which it can be conveniently and expeditiously tried before another judge, or 
may request, arrange for and procure the judge of another judicial district to 
preside at said trial in the county or judicial subdivision in which the action 
1s pending. A change upon the ground in this action provided for must be 
asked before the trial is begun and not more than one change can be granted 
therefor ; but if a trial has been had without a verdict, or if for any reason a 
new trial shall be granted, whether such trial had shall have been had before or 
after a change of the place of trial for any of the causes mentioned in this 
article shall have been had, another change for any of the causes mentioned 
in this article may be had if asked for before another trial of the action is 
hei?un. [1907, ch. 84 ; R. C. 1905, § 9929 ; C. Cr. P. 1877, § 285 ; R. C. 1895, 
§ 8120. ]

As to changing place of trial and jud!!'CS in criminal ca&e1. :Murphy v. District CL. 
14 N. D. 542, 1 05 N. W. 728, 9 A. & E. Ann. Cas. 170. 

Changi:, of place _of trial is d i scretio�ary with. trial .court. Territory v. Egan, 3 ·Dak.
1 19, 13 :N. W. 568 , State v, Hall, 1 6  8. D. 6, 91 N. W. 325 ,  65 L.R.A. 151 . 

Power of judge cal led into d istrict to try a case, to hear and decide all motion• 
and other matters connected 'l'l'ith case. State v, Tomlinson , 7 N. D. 29t ,  74 N. W. 995. 

Change of judges not mandatory in contempt proceeding. To,vnship v. Aasen, 10 
N. D. 264, 86 N. W. 742.

Suflicit>ncy of affidavit showing prejudice. State v. Chapman, 1 S .  D. 4H, 47 N, W. 
411 ,  10  L.R.A. 432 ; State v. Rodway, 1 S. D. 575 ,  47 N. W. 1061. 

Another ludgo must be called whl'n aflidnvit alleging prejudice . had been presented. 
State v. Finder, 12 S. D. 423,  81 N. W. !l59 ; State v. Kent. 5 N. D. 516, 67 N. W. 
1 052, 35 L.R.A. 5 18 ; State v. Palmer, 4 S. D. 543,  57 N. W. 490 ; State v. Kent, 4 N. D. 
577, 52 · N. W. 631,  27 L.R.A. 686 ; Orcutt v. Conrad, 10 N. D. 431 ,  87 N. W. 982 ; 
State v. Henn ing, 3 S. D. 492 ,  54 N. W. 5�6 ; State v. Findcr, 10 S. D. 103, 72 N. W. 97. 

Ko discretion i s  vested in court or judge, as mere fil ing of affidavit requires transfer 
of case or change of judge. Waterloo Gasoline Engine Co. v. O'Neill, 19 N. D. 784, 
124 N. W. 951 .  

Fil ing of affidavit of  prejudice aga inst both the presiding judge and the  county doea 
not d ivest such trial judge of authority to or<for the transfer of action to another 
count,· for trial .  State v. White, 2 1  N. D. 444,  1 3 1  N. W . . 2 6 1 .  

Ace'i,sed cannot after conv iction complain that it  was not within his power to 
withdraw aflidu.vit of prejudice ti led by him and thus waive disqualification of judge. 
State v. Hant,  24 S. D. 639, 124  N. \Y . :155 ,  Ann. Ca.s. 19 12A, 1070. 

§ 10767. Prosecution. Jurisdiction of court. When the place of trial of
a criminal action is changed as in this article provided, the state 's attorney 
of the county or judicial subdivision, or other person appointed to prosecute, 
where the action was commenced, shall prosecute the case for the state. The 
court to which the action is removed for trial shall have full jurisdiction and 
authority to hear, try and determine the action, and upon conviction to 
impose the punishment prescribed by law ; and the trial shall be condnctf'd 
in  all respects as if the action had been commenced in said court, and the 
costs accru ing from a change of t he place of tr ial  nud the costs of the tr ial 
i,;hal l  be paid by the county or judicial subdivision where the offense was 
committed, or otherwise as provided by law. It is hereby made the duty of 
each judge of the several judicial districts of this state, whenever requested 
hy anol  her judge of the d istrict court to preside at the trial of a criminal 
action, to respond as speedi ly as may be, and to pr<'side at any trial to which 
he may be ca  l i ed under the provisions of this art icle, and all rulings, orders 
and arts made or done in carrying out the provisions of this article in any 
"rim inal action, sha l l  have the same force and validity as if said action had 
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been tried or said rulings, orders and acts made or done in the judicial district 
for which such judge was elected. [R. C. 1905, § 9930 ; R. C. 1895, § 8121 . J  

State's attorney may, on leave of  court, have information amended iu  county to 
which trial is removed. State v. Woods, 24 N. D. 156 ,  139 N. W. 321. 

§ 10768. Removal by state. Procedure. The state 's attorney, on behalf of
the state, may also apply in a similar manner for a removal of the action. 
and the court being satisfied that it will promote the ends of justice, may 
order such removal upon the same terms and to the same extent as are pro­
vided in this article, and the proceedings on such remova l shall hr in al l  respe<'ts 
as above provided. [R. C. 1905, § 9931 ; C. Cr. P. 1877, § 291 ; R. C. 1895, 
§ 8122.]

As to right of state to secure change of place of trial in criminal action. Zinn v. 
Di11trict Ct., 17 N. D. 135, 114 N. W. 472. 

Provisions of section are not mandatory and state le not u matter of right entitled 
to change place of trial in criminal action. State v. Winchester, 19 N. D. 756, 122 
N. D. 1 1 11.

As to trial court's discretion in granting or denying application by attorney-general
to change place of criminal trial. State v. Winchester, 18 N. D. 534, 122 N. W. 1 1 1 1  •. 

Not unconstitutional as violating right of trial by jury. Barry v. Truax, 13 N. D. 
131, 65 L.R.A. 762, 1 12 Am. St. Rep. 662, 99 N. W. 769, 3 A. & E. Ann. Cae. 191. 

Un<"Onstitutional in authorizing criminal actions to be tried out of county without 
consent of accused. Re Nelson, 19 S. D. 214, 102 N. W. 885. 

Attorney-general and h is assistants have right to RP.pear before grand ju� and 
examine witnesses in regard to matters relating to prohibition law. State v. Diatrict 
Ct., 19 N. D. 819, 124 N. W. 417, Ann. Cas. 1912D, 935. 

ARTICLE 6.- TIIE MODE OF TRUL. 
§ 10769. Issue of fact. An issue of fact arises :
1. Upon a plea of not guilty.
2. Upon a plea of forml'r convict ion or 11·rqu i ttal "f tl1e same offense ; or,
3. Upon a plea of once in jeopardy. [R. C. 1905, § 9932 ; C. Cr. P. 1877,

§ 292 ; R. C. 1895, § 8123. )
E,• idence on plea of former acquittal must be mbmittcd to jury. State v. Irwin , 

17 S. D. 380, 97 N. W. 7. 
Verd ict on both pleas necc>ssary before judgment, where plea of not guilty and formc>r 

jeopardy are interposed. State v. Kieffer, 17 S. D. 67, 95  N. W. 289. 
� 10770. How issue of fact tried. Issues of fact must be tried by a jury, 

unless a trial by a jury is waived in criminal cases not amounting to felony, 
by the consent of both part ies expressed in open court and entered on the  
minutes. [R .  C. 1905, § 99B3 : C .  Cr. P .  1 877.  § 2fl3 ; R .  C. 1895, § 8124 . ]  

§ 10771. Presence of defendant. If the information or indictment is  for
a felony, the defendant must be personally present at the trial ; but if it is 
for a misdemeanor, the trial may be had in the absence of the defendant ; 
if his presence is necessary for any purpose, the court may, upon applica­
tion of the state 's attorney or person appointed to prosecute, by an · order 
or warra1.t, require the personal attendance of the dPfendant at the trial . 
(R. C. 1 905, § 9934 ; C. Cr. P. 1877, § 294 ; R. C. 1895, § 8125.J 

Defendant need not be present at the time of order allowing new Information to be 
ffll'd. State v. Hasledahl, 3 N. D. 36, 53 N. W. 430. 

Personal presence of accused during trial is  presumed, where record ahowa hia 
presence during most of trial. State ex rel. Kotilinic v. Swenson, 18 S. D. 196, 99 
N. W. 1 1 14. 

Right of accused to waive his presence at time of receiving verdict upon trial for 
felony. 14 L.R.A. ( N.S . )  603 ; 32 L.R.A . (N.S. ) 306. 

--upon trial for misrl<'mennor. 2 1 L.R.A . ( X.R. l !i6. 
§ 10772. Time to prepare for trial. After his plea the defendant, if he

requests it, is entitled to at least one day to prepare for trial. [R. C. 1905. 
9935 ; R. C. 1895, § 8126.] 

ARTICLE 7.- FomuTIO� OF THE TRIAL JGRY. 
§ 10773. Who jurors in criminal actions. The jurors duly drawn and sum ­

moned for the trial of civil actions, are also Urn .inrors for the trial of �rim i n n  l 
actions. [R. C. 1905, § 9936 ; C. Cr. P. 1877, § 295 ; R. C. 1899, § 8127 . ]  
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§ 10774. How trial jury formed. Trial juries for criminal actions may
also be formed in the same manner as trial juries in civil actions. [R. C. 1905, 
§ 9937 ; C. Cr. P. 1877, § 296 ; R. C. 1899, § 8128. )

At to manner of  summoning jurors. State v .  Hayes, 23 S. D. 596, 122  N. W.  652. 
§ 10775. Clerk to prepare ballots. At the opening of the court the clerk

must prepare separate ballots, containing the names of the  persons ret nrnt><l 
as jurors, which must be folded ns nearly alike as possible, and so that the 
same cannot be seen, and must deposit them in a sufficient box. [R. C. 1905, 
§ 9938 ; C. Cr. P. 1877, § 297 ; R. C. 1899, § 8129. ]

§ 10776. Parties may require names to be called. When the case is called
for trial, and before drawing the jury, either party may require the names 
of all the jurors in the panel to be called, and the court in its discretion may 
order that an attachment issue against those who are absent ; but the Mnrt 
may, in its discretion, wait or not for the return of the attachment. [R. C. 
1905, § 9939 ; C. Cr. P. 1877, § 298 ; R. C. 1899, § 8130.] 

§ 10777. Manner of drawing jury. Before the name of auy juror is drawn,
the box must be closed and shaken so as to intermingle all the ballots therein. 
The clerk must then without looking at the ballots, draw them from the box. 
[R. C. 1905, § 9940 ; C. Cr. P. 1877, § 299 ; R. C. 1899, § 8131. ]  

§ 10778. Disposition of  ballots. When the jury is  completed, the ballots
containing the names of the jurors sworn must be laid aside and kept apart 
from the ballots containing the names of the other jurors, until the jury so 
sworn is discharged. [R. C. 1905, § 9941 ; C. Cr. P. 1877, § 300 ; R. C. 1899, 
§ 8132.]

§ 10779. Same. Jury discharged. After the jury are so discharged, the
ballots containing their names must be again folded and returned to the box, 
and so on, as often as a trial is had. [R. C. 1905, § 9942 ; C. Cr. P. 1877, § 301 ; 
R. C. 1899, § 8133.]

§ 10780. Juror absent. Ballot. If a juror is absent when his name is drawn,
or is set aside or excused from serving on the trial, the ballot containing 
his name must · be folded and returned to the box as soon as the jury is 
sworn. [R. C. 1905, § 9943 ; C. Cr. P. 1877, § 302 ; R. C. 1899, § 8134.] 

Trial judge may excuae juror who is absent when his name is called and draw another 
in h i s  pl1tc,• . �tate ex rel. Prpple v. Banik, 21 N. D. 4 17, 131 N. \V. 262. 

§ 10781. All jurors not appearing. Procedure. When a jury has been
duly summoned, if, upon calling the cause for trial, twenty-four of the jurors 
summoned do not appear, the court may, in its discretion, order the sheriff 
to summon from the body of the county or subdivision as many persous as 
it may think proper, at least sufficient to make twenty-four jurors, from 
whom a jury for the trial of the cause may be selected. [R. C. 1905, § 9944 : 
C. Cr. P. 1877, § 303 ; R. C. 1899, § 8135.]

§ 10782. Names. Ballots. Deposited in box. The names of the pers\)ns
�ummoned to complete the jury must be written on distinct pieces of paper, 
folded each as nearly alike as possible, and so that the name cannot be 
seen, and must be deposited in the box mentioned in section 10775. [R. C. 1905, 
§ 9945 ; C. Cr. P. 1877, § 304 ; R. C. 1899, § 8136. ]

§ 10783. Drawing the jury. The clerk must thereupon, under direction
of the court, public ly <lraw out of the  box s11 man v of t h e  ballots. one after 
another, as are sufficient to form the jury. [R. C. 1905, § 9946 ; C. Cr. P. 1877, 
§ 305 : R. C. 1899, § 8137.]

Error to cal l jury from list, iDatead of taking names from box. Territory v. O'Hare, 
1 N. D. 30, 44 N. W. 1003. 

§ 10784. Number of jury. How sworn. The jury consists of twelve men,
chosen as prescribed by law, and sworn or affirmed well and truly to try 
and true deliverance to make between the state of North Dakota and the 
'.lcfendant whom they shall have in charge, and a true verdict to give accord -
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Proc'd'g, Before J'dgm't. CRIMINAL PUOCE D liHE. § §  1 01'8-1-10790

ing to the evidence, which verdict must be unanimous. [R. C. 1905, § 9947 ; 
C. Cr. P. 1877, § 306 ; R. C. 1899, § 8138.]

Number and agreement of jurors necessary to const itute a. ,·al id verdict. 43 L.R.A. 33. 
--effect of consent of defendant to proceeding with less than tweh-e jurors. 43 

L.R.A. 59 ; 46 L.R.A. ( N.S.)  38.
§ 10785. Number failing, others summoned. If a sufficient number cannot

be obtained from the box to form a jury, the court may, as often as is necessary, 
order the sheriff to summon from the body of the county or subdivision, 
so many persons qualified to serve as jnrors as it deems snfficie1 1 t  to form 
a jury. The jurors so summoned may be called from the list re':urned by 
the sheriff, and so many of them not excused or discharged, as ma) be neces­
sary to complete the jury, must be impaneled and sworn. [R. C. 1905, § 9948 ; 
C. Cr. P. 1877, § 307 ; R. C. 1899, § 8139. ]

Talesmnn called only whl'n qualified jurors cannot be  obtninl'd from box. State , .. 
Wright, 1 5 8. D. 628, 91 N. W. 3 1 1 .  

§ 10786. Juror may affirm. .A:ny juror who is  conscientiously scrupulous
of t aking the oath above described, shall be allowed to make affirmation, 
substituting for the words, " so help you God, " at the end of the oath, the 
following : " This you do affirm under the pains and penalties of perjury.''  
[R. tJ. 1905, § 9949 ; C.  Cr. P.  1877, § 308 ; R.  C.  1899, § 8140. ] 

ARTICLE 8.- POSTPONEMENT OF THE TRIAL. 
§ 1.0787. Either party may have for ca.use. When a criminal action is

call�,! for trial, or at any time previous thereto, the court may, upon sufficient 
caust1 shown by either party, direct the trial to be postponed to another day 
in the same term or to the next term. Any cause that would be considered a 
good one for a postponement in a civil action, is sufficient in a criminal action, 
whe1 her urged by the state or by the defendant. [R. C. 1905, § 9950 ; C. Cr. P. 
1877, § 309 ; R. C. 1899, § 8141.]  

Continuance to  obtain testimony, affidavits for, must be  explicit. State v. Murphy, 
9 N. D. 175, S2 N. W. 73S .  

On practice relating to postponements in criminal actions being in accordance with 
emnmon law. State v. Wilcox, 2 1  S. D. 532, 11-l �- W. 687. 

CHAPTER 10. 
PROCEEDINGS AFTER THE COM!\fENCEME?\T OF THE TRIAL AND BEFORE 

JUDGMENT. 

ARTICLE 1. CHALLENGING THE JURY, §§ 10788-10820. 
2. THE TRIAL, §§  10821-10867.
3. CONDUCT OF THE JURY AFTER THE CAUSE 18 SUBMITTED TO THEK,

§ §  10868-10875.
4. THE VERDICT, §§ 10876-10901.

ARTICLE 1.- CHALLENOINO THE JURY. 
§ 10788. Challenges classi1led. A challenge is an objection made to the trial

jurors and is of two ·kinds : 
1. To the panel:
2. To an individual juror. [R. C. 1905, § 9951 ; C. Cr. P. 1877, § 310 ; R. C.

1 899, § 8142. J 
As to pre�um.pt_ively impartial judge being satisfied that juror will act impartiallJ·

before swearing him. State v. Hayl's, 23 S. D. 596,  1 2 2  N. W. 652 .  
§ 10789. When several defendants must join. When several defendants arl'

tried together they cannot sever their challenges, but must join therein . 
[R. C. 1 905, § 9952 ; C. Cr. P. 1877, § 311 ; R. C. 1899, § 8143 . ]  

§ 10790. Panel defined. 'rhe  panel is a l ist of jurors returned by a sheriff.
l o  serve P t  a part icu lar  eonrt, or for t h ,! tr i a l  of a particular action. [R. C.
] !)05, § 99:>:1 ; C. Cr. P. 1877, § 312 ; R. C. 1899, § 8144. ]

!!445 



§ §  10791-10799 CRIMIN AL PROCEDURE. Proceedings 

§ )0791. Challenge to panel. A challenge to the panel is an objection made
to all the trial jurors returned, and may be taken by either party. [R. C. 1905,
§ 9954 ; C. Cr. P. 1877, § 313 ; R. C. 1899, § 8145. l

§ 10792. Causes for. A challenge to the panel can be founded only on a
material departure from the forms prescribed by law, in respect to the <lrnwing
and return of the jury, or on the intentional omission of the sheriff to summon
one or more of the jurors drawn. [R. C. 1905, § 9955 ; C. Cr. P. 1877, § 311 ;
R. C. 1899, § 8146. )

§ 10793. When taken. A challenge to the panel must be taken before a
juror is sworn, and must be in writing, specifying plainly and distinctly the
facts constituting the ground of challenge. [R. C. 1905, § 9956 ; C. Cr. P. 1877,
§ 315 ; R. C. 1S99, § 8147. )

� 10794. Sufficiency of facts controverted. Procedure. If the sufficiency
of the facts alleged as a ground of challenge is controverted by the adverse
party, he may except to the challenge. The exception need not be in writing,
but must be entered upon the minutes of the court, and thereupon the court
must proceed to try the sufficiency of the challenge, assuming the facts therein
alleged to be- true. [R. <.:. 1905, § 9�57 ; C. Cr. P. 1877, § 316 ; R. C. 1895,
§ 8148 . ]

§ 10795. Facts denied, procedure. If, on the exception, the court deems
the challenge sufficient, it may, if justice requires it, permit the party excepting
to withdraw his exception, and to deny the facts alleged in the challenge.
If the exception is allowed, the court may, in like manner, permit an amend­
ment of the challenge. [R. C. 1905, § 995S ; C. Cr. P. 1877, § 317 ; R. C. 1899,
§ 8149. ]

§ 10796. Trial of question of fa.ct. If the facts alleged as the grounds of
the challenge are denied, the denial may, in like manner, be otal and must be
entered upon the minutes of the court, and the court must proceed to try the
question of fact. [R. C. 1905, § 9959 ; C. Cr. P. 1877, § 318 ; R. C. 1899, § 8150.]

§ 10797. Officers may be examined. Upon the trial of the challenge, the
officers, whether judicial or ministerial, whose irregularity is complained of,
as well as any other persons, may be examined to prove or disprove the facts
alleged as the ground of the challenge. [R. C. 1905, § 9960 ; C. Cr. P. 1877,
§ 319 : R. C. 1899, § 8151 . ]

§ 10798. Challenge taken for officer's bias. When the panel is  formed from
persons whose names are not drawn as jurors. a challenge may be taken to the
panel on account of any· bias of th� officer who summoned them, which would
be good ground of challenge to a juror. Such challenge must be made in the
same form, and determined in the same manner as if made to a juror. [R. C.
1905, § 9961 ; C. Cr. P. 1877, § 320 ; R. C. 1 899, § 8152.)

Challenge to entire panel ; when taken. Territory v. O'Hare, 1 N. D. 30, H N. W. 
1003. 

'Ihat officer summoning jurv l i stened to former trial of case not ground of chal­
lenge to panl'l. !!tate v. Hall,' 16 S. D. 6, 91 N. W. 325,  65 L.R.A. 151 .  

Chal lenge to entire panel ; test of  officer's qualifications to summon jury la whether 
he wou ld be qualified to sit as juror. State v. Kent, 4 N. D. 577, 62 N. W. 631, 27 
L.R.A. 686.

Sheriff not disquali fied from summoning panel because his name is indorsed on In­
formation as witness. State v. Hayes, 23 8. D. 596, 122 N. W. 652. 

Whether or not offil'cr summoning jurors is disqualified for bias is within trial court's 
sound judicial discretion . State v. Hall, 1 6  S. D. 6, 65 L.R.A. 1 5 1 , 91 N. W. 325. 

§ 10799. Challenge allowed. Jury discharged. If upon an exception to the
challenge, or a denial of the facts, the challenge is allowed, the court must
discharge the jury, and another jury can be summoned for the same ten;n
forthwith from the body of the county ; or, the judge may order a jury to
be drawn and summoned in the regular manner. If it is disallowecl, the
court must d irect the  jury to he impaneled. [R. C. 1905, § 9962 ; C. Cr. P.
1 877. � 3�1 ; R. C. 18!>9, § 8153.J

�ot u n const i t 1 1 t i on a l  a s  , ·on l l i ,· t ing w ith right to speedy trial by impartial jury. 
� t a t< - ,· . I l a _� . ,, .  :: : :  :--. D. ;;%, I !: :!  � - W. 652. 
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Befor� Judgment CRBIIK AL PROCEDURE. §§ 10800-l0S0!l

§ 10800. Challenge of individual juror. Before a juror is called, the de­
!endant must be informed by the court, or under its direction, that if he 
mtends to challenge an individual juror, he must do so when the juror 
appears. and before he is sworn. [R. C. 1905, § 9963 ; C. Cr. P. 1877, § 322 ; 
R. C. 1899, § 8154. 1

§ 10801. Nature of challenge. A challenge to an individual juror is either :
1. Peremptory ; or,
2. For cause. [R. C. 1905, § 9964 ; C. Cr. P. 1877, § 323 ; R. C. 1899, § 8155. 1
§ 10802. Taken before sworn. It must be taken when the juror appears,

and before he is sworn ; but the court may, for good cause, permit it to be 
taken after the juror is sworn, and before the jury is completed. [R. C. 1905. 
§ 9365 : C. Cr. P. 1 877, § 324 :  R. C. 1899, § 8156. ]

§ 10803. Peremptory challenge. A peremptory challenge can be taken by
either party, and may be oral. It is an objection to a juror for wh�ch no 
reason need be given, but upon which the court must exclude him. [R. C. 
1905, § 9966 ; C. Cr. P. 1877. § 325 ; R. C. 1899, § 8157.] 

§ 10804. Defendant's challenges . .  In all criminal cases the defendant is
entitled to the following challenges : 

1. For capital offenses the defendant may challenge peremptorily twent:r
jurors. 

2 . In prosecutions for offenses punishable by imprisonment in the peniten­
. tiary, ten jurors. 

3. In other prosecutions, six jurors. [R. C. 1905, § 9967 ; 1897, ch. 49 ;
R. C. 1899, § 8158. l ·

On trial for c_rime of maintaining common nuisance as of second offense, defendant
is entitled to ten peremptory challenges to jurors. State v. Bloomdale, 21 N. D. 77,
128 N. W. 6 82.

§ 10805. Prosecution challenges. The prosecuting attorney in capital cases
may challenge peremptorily, ten jurors ; in prosecutions for offenses punish­
nhle by imprisonment in the penitentiary, five jurors ; in othf'r prosecutions, 
three jurors. [R. C. 1905, § 9968 ; 1897, ch. 49 ; R. C. 1899, § 8159.] 

§ 10806. Challenge for cause. A challenge for cause may be taken either
hy the state or the defendant. [R. C. 1905, § 9969 ; C. Cr. P. 1877, § 328 ; 
R. C. 1 899, § 8160.]

§ 10807. For cause classed. It is an objection to a particular juror, and is
dther : 

1. General, that the juror is disqualified from s�rving in any case or trial ;
or, 

2. Parti <'ular, that he is <lisqualified from serving in the case on trial. [R. C.
1905, § 9970 ; C. Cr. P, 1877, § 329 ; R. C. 1899, § 8161. ]  

§ 10808. General causes of challenge specified. General causes of challenge
are : 

1. A conviction for felony.
2. A want of any of the qualifications prescribed by law, to render a per­

son a competent juror, including a want of knowledge of the English lan­
guage as used in the courts. 

3. Unsoundness of mind, or such defect in the faculties of the mind or
organs of the body as renders him incapablf' of performing the duties of a 
juror. fR. C. 1905, § 9971 ; C. Cr. P. 1877, § 330 ; R. C. 1899, § 8162. ] 

§ 10809. Particular causes of challenge specifl.ed. Particular causes of
challenge are of two kinds : 

1. For 11uch a bias as when the existence of the facts is ascertaine<l, i n
judgment o f  law disqualifies the juror, and which is known in this code as 
implied bias. 

2. For the existence of a state of mind on the part of the juror, in reference
to the case or to either party, which satisfies the court. in the exercise of a 
sound discretion, that he cannot try the issue impartially, without prejn<lice 
to the substantial rights of the party challenging, and which is known in this 

2-t t 7  



§ §  10S09-10812 CRIMINAL PROCEDURE. Proceeding, 

code as actual bins. [R. C. 1905, § 9972 ; C. Cr. P. 18i7, § 331 ; R. C. 1899, 
§ 8163.l 

As to actual bias of shcrilf who apprehended accused as officer summoning jurors . 
State v. Hayes, 23 S . D. 596, 122 N. W. 652. 

Bias as ground for nt>w trial. 1 8  L.R .A .  4 76. 
§ 10810. Matters constituting implied bias specifted. A challen1e for

implied bias may be taken for all or any of the following causes, and for no 
other : 

1. Consanguinity or relationship to the person alleged to be injured by the
offense ch arged, or on whose complaint the prosC'cut1011 was institutt-t.l,  u .- l" 
the defendant. 

2. Standing in the relation of guardian and ward, attorney and client.
master and servant, landlord and tenant, or debtor and creditor, or being 
a member of the family of the defendant, or of the person alleged to be 
injured by the offense charged, or on whose complaint the prosecution was 
instituted, or in the employ of either. 

3. Being a party adverse to the defendant in a civil action , or having
complained against or been accused by him in a criminal prosecution. 

4. Having served on the grand jury which found the indictment, or on
a coroner ·s jury which inquired into the death of a person whose death is 
the subject of the action. 

:i. Having  served on a trial jury which has tried another person for the 
offense charged. 

6. Having been one of a jury formerly sworn to try the same charge, and
whose verdict wag set aside, or which was discharged ,vithout a verdict, after 
t he  cnnsc was submitted to it. 

7. Having served as a juror in a civil action brought against the defendant
for the act charged as an offense. 

8. I f  the offt• nse char�<'cl is punishabl e  with d<• n t h .  t h e  Pll t f'rtn in i ng- <'f sueh
com�cientious opinions as would preclnde his finding the defendant guilty, in 
which case he shall neither be permitted nor compelled to serve as a juror. 
[R. C. 1905. § 9973 ; C. Cr. P. 1877, § 332 ; R. C. 1895, § 8164. ] 

Cha l lenge of juror for bi as. State v. Chapman, 1 8. ll. 4 1 4, 47 N. W. 4 1 1 ,  10 L.R.A. 
4 :12 .  , Personal knowledge of facts to be proved as affecting competency of j urors. 63 
L.H .A .  807.

Opin ion gainrd from ne\\·spapera as disqualify ing juror in criminal cue. 3�
L.R.A . / X.S. ) 988 .

1. Hrlationsh ip of juror to party as �round for ne,v trial. 18 L.R.A. 477 •
. 2. Rolation of 11ttornl'Y and client betwl•tm state's attorney and client not ground

for chal lcngr. State v. G lover, 21 S. D. 465 , 1 1 3  N. \V. 625.
Competency u juror of employe or relative of employe, of party or person intcreaW 

in an action. 40 L.R.A. ( N .S. ) 982. 
Relationship to private corporation or association for profit interested in a crim• 

tnal prosecution which will disqual ify juror. 40 L.R.A. (N.S . )  973. 
Membership in a religious society or denomination aa a diaqualiflcation to aerve u 

Juror in a case involving its rights. 25 L.R.A. ( N .S. ) 992. 
5. Competency of jurors wl10 have served in same or similar case. 68 L.R.A. 871.
8. On trial for murde, juror may be asked as to opin ion about capital punishment as

lla11i s for peremptory chal lenp;e. !--to te v .  Garrington . 1 1  R D. 178 ,  76 N. W. 32fl. 
§ 10811. Exemption is not cause. An exemption from service on a jnry is

not a cause of challenge, but the privilege of the person exempted. [R. C. 
1905, § 9974 : C. Cr. P. 1877, § 333 ; R. C. 1899, § 8165. ] 

§ 10812. How challenge taken. Cause stated. In a challenge for implied
bias, one or more of the causes stated in section 10810 must be allPged. In 
a challenge for actual bias, the cause stated in the second subdivision of 
section 10809 must be al leged ; but no person shall be disqualified as a juror 
by reason of the  fact t hat he may have heard from others or read in news. 
papers or puhl i c  journals, any statement or statements ,vith rej?ard to the 
case to be snbm i t tf'<l to the jury, if it sh all appear to the satisfaction of 
the court that the impr<>ssion remain ing upon the mind of such person from 
thr. slat <'mcnts so <·ommnnicatccl to him, wiil not prevent him from trying the 
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Before Judgment. CRBHNAL PROCEDURE. §§ 10812-10821

case fairly and impartially. The challenge may be oral, but must be enterf'rl 
npon the minutes of the court. [R. C. 1905, § 9975; 1897, ch. 39 ; R. C. 1899, 
§ 8166.]

Decision as to qualification of juror only reversed when plainly 'l'l"l'ong. State v. 
Church, 6 S. D. 89, 60 N. W. 143. 

§ 10813. Exception to the challenge. The adverse party may except to the
challenge in the same manner as to a challenge to the panel, and the same 
proceedings must be had thereon as prescribed in section 10794, except that 
if the exception is allowed the juror must be excluded. The adverse party 
may also orally deny the facts alleged as the ground of challenge. [R. C. 
1905, § 9976; C. Cr. P. 1877, § 335; R. C. 1899, § 8167.] 

§ 10814. Bow tried, by the court. All challenges, whether to the panel
or to 111dividual jurors, shall be tried by the court, without the aid of triers. 
[R. C. 1905, § 9977; C. Cr. P. 1877, § 336; R. C. 1899, § 8168.] 

§ 10815. Juror challenged, a. witness. Upon the trial of a challenge to an
individual juror, the juror challenged may be examined as a witness to prove 
or disprove the challenge, and is bound to answer every question pertinent 
to the inquiry therein. [R. C. 1905, § 9978; C. Cr. P. 1877, § 337; R. C. 1899, 
§ 8169.]

§ 10816. Other witnesses. Rules of evidence. Other witnesses may also
be examined on either side, and the rules of evidence applicable to the trial of 
other issues govern the admission or exclusion of testimony, on the trial of the 
challenge. [R. C. 1905, § 9979; C. Cr. P. 1877, § 338; R. C. 1899, § 8170.] 

§ 10817. Court must a.llow or disallow challenge. On the trial of a cha11enge,
the court must either allow or disallow the challenge, and direct an entry 
accordingly upon the minutes. [R. C. 1905, § 9980; C. Cr. P. 1877, § 339; 
R. C. 1899, § 8171.]

§ 10818. Order of taking cha.llenge. All challenges to an individual juror,
except peremptory, must be taken, first by the defendant, and then by the state, 
and each party must exhaust all his challenges before the other begins. [R. C. 
1905, § 9981; C. Cr. P. 1877, § 340; R. C. 1899, § 8172.] 

§ 10819. Order of challenges for ca.use. The challenges of either party for
cause need not all be taken at once, but they must be taken separately, in the 
following order, including in each challenge all the causes of challenge belong-
ing to the same class : 

1. To the panel.
2. To an individual juror for a general disqualification.
3. To an individual juror for implied bias.
4. To an individual juror for actual bias. [R. C. 1905, § 9982; C. Cr. P.

1877, § 341; R. C. 1899, § 8173.] 
§ 10820. Peremptory challenges. If all challenges on both sides are dis­

allowed, either party, first the state and then the defendant, may take a 
peremptory challenge, unless the party's peremptory challenges are exhausted. 
[R. C. 1905, § 9983; C. Cr. P. 1877, § 342; R. C. 1899, § 8174.] 

ARTICLE 2.- THE TRIAL. 
§ 10821. Order of trial. The jury having been impaneled and sworn, the

trial must proceed in the following order: 
1. If the information or indictment is for a felony, the clerk or state's

nttorney must read it, and state the plea of the defendant to the jury. In all 
other cases this formality may be dispensed with. 

2. The state's attorney or other counsel for the state, must open the case
and offer the evidence in support of the information or indictment. 

3. The defendant or his counsel may then open his defense, and offer his
evidence in support thereof. 

4. The parties may then, respectively, offer rebutting testimony only, unle�s
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§§ 10821-10822 CilIMIN AL rnoCEDURE. Proceedings 

the c<;mrt, for g?od reason, in furtherance of justice, or to correct an evident 
oversight, permits them to offer evidence upon their original case. 

5. _When _the ev�dence is concluded, unless the ease is submitted to the jury
on either side, or on both sides, without argument, the counsel for the state 
shall commence, and the defendant or his counsel shall follow; then the 
counsel for the state shall conclude the argQment to the jury. 

6. The judge must then charge the jury. [R. C. 1905, § 9984; C. Cr. P.
187i, § 343: R. C. 1895, § 8175.1 

Pcrson_al presence of accused during trial is presumed, where record shows his 'Pres­
ence during most of trial. State ex rel. Katilinic v. Swenson, 18 S. D. 196, 99 X. W. 
1114. 

1
_. 

S�atcml'nt_ by pro�ecuti�g at_iorncy to each juror and opening statement of substanco
l)f ind1ctmmt 1s sufficient. lerntory v. King, 6 D. 131, 50 N. \V. 623. 

2. Proof of corpus delicti in criminal case. 68 L.H.A. 33. 
D1•finition of corpus delicti and general principles respt•cting. 78 Am. Dec. 252. 
6. Rcquests for instruction to be marked "gi\·en " or "refused" by court. State v.

Cnmpbell, 7 N. D. 58, 72 N. W. 935. 
Churge of court may be oral, unless requested to be in writing. Territory v. Christen• 

sen, 4 D. 410, 31 N. W. 847. 
As prohibiting trial judge from expressing opinion on facts. State v. Hazlett, U 

N. D. 490, 105 N. W. 617. 
Trial courts cannot, in charging juries, give expression to their views upon credibility. 

weight or effect of testimony. State v. Barry, 11 N. D. 428, 92 N. W. 809; Territory 
v. O'Hare, 1 N. D. 30, 44 N. W. 1003. 

§ 10822. Charging the jury. Procedure. In charging the jury, the court
shall only instruct as to the law of the case, and all instructions must first be 
reduced to writing, unless by consent of both parties entered in the minutes, 
the instructions are given orally and taken down by the stenographer of the 
court, in shorthand. Either party may request instructions to the jury. 
Each instruction so requested must be written on a separate sheet of paper, 
and may be given or refused by the court, and the court shall write on the 
mar�in of such requested instructions which he does not give the word 
" refused," and all instructions asked for by either party shall be given or 
refused by the court without modification or change, unless modified or 
changed by the consent of the counset as�ing the same. fR. C. 1905, § 9985; 
C. Cr. P. 1877, § 343; 1893, ch. 84, § 1; R. C. 1895, § 8176.]

In construing words and phrases in sratutc, court should l(ive effect to headings ac­
conlin_g to tlwir plain import. State v. Johnson, 24 S. D. 590, 124 N. W. 847.

There i,�ou!d be no �xpression of views up,c,n cr<'dibilit'I" or weight of testimony in
char�e. 'I <'rr1tory v. 0 Hare, 1 N. D. 30, 44 N. W. 1003; State v. Barry, 11 �- D. 428,
92 N. W. 809. 

Kot error to refuse an instruction when court in the general charge has fully and
spe<'ilically covered the same points. State v. }frGal,cy, 3 N. D. 293, 55 N. W. 753.

Il(•qu<'sts for instruction should be marked " given " or " refused" by court.· State 
v. Cumpbell, 7 N. D. 58, 72 N. W. 935. 

,Tud�e mm,t not invade provinre of jury by expressing liis opinion on facts. or by 
weip;hing evidence, or by giving intimations as to guilt of accused. State v. Peltier, 21 
N. D. 188, l2J N. W. 451.

Right to caution jury as to believing testimony of accused in his own behalf. 19 
L.RA.(N.S.) 804. 

Kecf•ssitv of instruction as to law of circumstantial evidence. 6i) L.R.A. 193. 
Cautionar�• instructions as to credibility of defense witness indicted for same ofl'ense.

43 L.R.A.(X.S.) 146. 
Instruction in prosecution for homicide in commission of an unlawful act. 83 L.R.A. 

401. 
Xecessity of instructing as to homicide in defense of dwelling. 2 L.R.A.(N.S.) 73. 
Kecessity of instrudin�. on trial for homicide, on rule .as to standing ground when iD 

the rip;ht. 2 L.R.A.(N.S.) 58. 
1\ecessity of dcliniug malice aforethought in prosecution for murder. 38 L.R.A.(N.B.) 

1104. 
lnstrudions as to character of accused. 20 L.R.A. 609. 
--ri :.;ht of 11t"Cused to an instruction as to the presumption of bis good character. 

46 L.H.A.(X.S.) 3-13. 
InstruC"tio11s as to nlihi. 41 L.R.A. 539. 
);f'(•pssitr for in�trnctin_g a11 to "fli_ght" rule. 2 L.RA. (�.S.) 53. 
Propri�t'y of instrul'lion to th(• <'fTe1•t that a reasonable doubt ia one for which a reaaoa 

c:au l,c assigned. 16 L.lt.A.('.\.S.) 260. 
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lJe/Qre Judgment. CRIMIN AL PROCEDURE. §§ 10823-10829

§ 10823. Same. All instructions given to the jury must be read to them
by the court without disclosing to them whether such instructions were 
requested or not, and must be signed by the judge and may be delivered to 
the jury, and be taken by them in their retirement and returned into court 
with the verdict. But when oral instructions are given the jury shall not 
take any part of the charge in their retirement unless so ordered by the 
court. [R. C. 1905, § 9986 ; 1893, ch. 84, § 1 ;  R. C. 1895, § 8177. J

§ 10824. Instructions. Stenographer. Exceptions. ·Upon the close of the
trial a1:). instructions given or refused, together with those prepared by the 
court, 1f any, must be filed with the clerk, and except as otherwise provided 
in the next section shall be deemed excepted to by the defendant. If the 
charge of the court, or any part thereof, is given orally, the same must bo 
taken down by the official stenographer and shall be deemed excepted to by 
the defendant, and the same as soon as may be after the trial must be written 
out at length and filed with the clerk of the court by the stenographer thereof ; 
provided, that in case the defendant is acquitted by the jury the oral instruc­
tions need not be transcribed or filed with the clerk. But exceptions in writ­
ing to any of the instructions of the court in any manner given, or the refusal 
of the court to give instructions requested, may be filed by the defendant at 
his discretion, with the clerk of the court within twenty days after the 
instructions are all filed as herein provided. The stenographer of the court 
shall receive for writing out the oral instructions of the court the same fees 
as for making transcripts. [R. C. 1905, § 9987 ; 1893, ch. 84, § 1 ; R. C. 1895, 
§ 8178.]

A propoted amendment of eectlons 10824 and 10915 and the repeal of section 10825 
by senate bill No. 288, providing that every instruction given in a criminal oue shall 
be deemed excepted to, was vetoed by the governor for the reason that It would be 
" more of a trap for courts than a safeguard to the rights of the accused." Lawe 1!113, 
ch. 305, p. 466. 

Exceptions in writing waive all objectionable matters not specified in writing. State 
v. Campbell, 7 N. D. 58, 72 N. W. 935 .

§ 10826. Charge. Exceptions before given. The court may, in its discre­
tion, submit the written instructions which it proposes to give to the jury, 
to the counsel in the case for examination, and require such counsel after a 
reasonable examination thereof, to designate such parts thereof as he may 
deem objectionable, and such counsel must thereupon designate such parts 
of such instructions as he may deem improper, and thereafter only such parts 
of said written instructions so designated shall be deemed excepted to, or 
subject to exception. [R. C. 1905, § 9988 ; 1893, ch. 84, § 1 ;  R. C. 1895, § 8179. ] 

For governor's veto to proposed repeal of this section, see note to section 10824. 
§ 10826. Order specifted may be changed. When the state of the pleadings

requires it, or in any other case, for good reasons and in the sound discretion 
of the court, the order of trial and argument prescribed in section 10821 
may be departed from. [R. C. 1905, § 9989 ; C. Cr. P. 1877, § 344 ; R. C. 
1899, § 8180.] 

§ 10827. Court to decide law. The court must decide all questions of law
which arise in the course of the trial. [R. C. 1905, § 9990 ; C. Cr. P. 1877, 
§ 345 ; R. C. 1899, § 8181.J

Counsel have no right to read law to jury. State v. Boughner, 5 B. D. 461, 159 N. W. 
'1'36. 

§ 10828. Libel. Jury determine law and fact. On the- trial of an informa­
tion or indictment for libel, the jury have the right to determine the law and 
:he fact. [R. C. 1905, § 9991 ; C. Cr. P. 1877, § 346 ; R. C. 1899, § 8182. ] 

Court is without power to require special verdict in criminal libel cases. State •· 
Tollev, 23 �- D. 284, 136 N. W. 784, 

F.fl'ect of provision that jury shall determine the law and the facts in libel caaes. 33 
L.TI .A . (N.S. )  207.

§ 10829. Other offenses. Determine only facts. On the trial of an informa­
t ion or indictment for any other offense than libel, questions of law are to 
be decided by the court, and although the jury have power to find a general 
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verdict, which includes questions of law as well as of fact, they are bound, 
nevertheless, to receive as law what is laid down as such by the court. [R. C. 
1905, § 9992; C. Cr. P. 1877, § 347; R. C. 1899, § 8183. ]  

Questions o f  law are to be decided by court. State v .  Church, 6 S .  D. 89, 60 N. W. 
143 ; State v. Boughner, 5 S. D. 461,  59 N. W. 736 ; Territory v. Stone, 2 D. 155, 4 
N. W. 697. 

It is for court to determine what facts constitute crime charged, by what evidence 
mch facts may be established, and what issues shall be considered. State v. Carlisle, 
30 S. D. 475, 139 N. W. 127. 

Right of jurors to act on tlieir own knowledge relating to matters not in eviden-:e in 
criminal cases. 37 L.R.A. ( N.S. ) 7il6.  

Right of jury to render verdict contrary to the instructions of the court. 33 Am. 
Rep. 791. 

§ 10830. Counsel. Argument restricted. If the information or indictment
is for an offense punishable with death, three counsel on each side may argue 
the case to the jury. If it is any other offense the court may, in its dis­
cretion, restrict the argument to one counsel on each side. [R. C. 1905, § 9993 ; 
C. Cr. P. 1877, § 348 : R. C. 1899, § 8184.]

It is error for judge to charge in criminal oase that jury should pay no attention to
remarks of counsel as to law governing case. State v. Gutterman, 20 N. D. 432, 128 
N. W. 307, Ann. Cas.  1912C, 816 .

R ight to  l imit time of  argument for counsel of  accused. 25 L.R.A. (N.S. ) 1027 ;
42 L.R.A. (N.S. ) 209. 

§ 10831. Presumption of innocence. Reasonable doubt. A defendant in a
criminal action is presumed to be innocent until the contrary is proved, and in 
case of a reasonable doubt as to whether his guilt is satisfactorily shown, he 
is entitled to be acquitted. [R. C. 1905, § 9994 ; C. Cr. P. 1877, § 349; R. C. 
1899, � 8185.] 

In case of reasonable doubt, defendant must be presumed to be innocent. State 
v. Phelps, 5 S. D. 480,  59 X. W. 471 ; Territory v. Bannigan, 1 D. 432, 46 N. W. 597 ;
State v. Campbel l, 7 N. D. 58,  72 N. W. 935 ; ·state v. Serenson , 7 S. D. 277, 64 N. W. 130. 

Burden is not on accused in prosl'cution for larcenv to satisfy jury that he took prop­
erty under honest bel ief of ownership. State v. Weckert, 17 S. D. 202, !15 N. W. 924, 
2 A. & E. Ann. Cas. 191 .  

State bound to  1bow that proof is evident or  presumption �reat, on application for 
bail in capital case. State v. Kauffman, 20 S. D. 620,  1 08 N. W. 246. 

What is reasonable doubt and instructions concern ing. 48 Am. St. Rep. 566. 
Evidence of good character for the purpose of creating a doubt of defendant's guilt. 

103 Am. St. Rep. 888. 
Proof of insanity beyond reasonable doubt. 39 L.R.A. 737. 
Effect of e,·idence of good character to raise reasonable doubt. 20 L.R.A. 609. 
Applicability of rule of reasonable doubt to selfdefense in homicide. 19 L.R.A. (N.S. ) 

483 ; 3 1  L.R.A. ( N.S. ) 1 166. 
Propriety of instruction to the effect that a reuonable doubt ia one for which a 

reason can be assigned. 16 L.R.A. ( N .S. ) 260. 
Proof by defendant beyond reasonable doubt as to alibi. 41  L.R.A. 530. 

§ 10832. Doubt as to degree. When it appears that a defendant has com­
mitted a public offense and there is reasonable ground of doubt in which of 
two or more degrees he is guilty, he can be convicted of the lowest of such 
degrees only. [R. C. 1905, § 9995; C. Cr. P. 1877, § 350 ; R. C. 1899, § 8186. ] 

Inapplicable to distinct offenses. State v. Vierck, 23 S. D. 166, 120 N. W. 1098. 
§ 10833. Defendants tried sepa.rately. When two or more defendants are

jointly charged with a felony in a criminal action, any defendant requiring 
it must be tried separately. In other cases defendants jointly prosecuted 
may be tried separately or jointly, in the discretion of the court. [R. C. 
1905, § 9996 ; C. Cr. P, 1877, § 351 ; R. C. 1899, § 8187.] 

On . j oint trial of two persona for perjury. State v. Pratt, 21  S. D. 305, 112 N. W. 152. 
§ 10834. Defendant discharged to testify. When two or more persons are

included in the same information or indictment the court may, at any time 
before the defendants have gone into their defense, on the application of the 
state 's attorney, direct any defendant to be discharged from the information 
or indictment, that he may be a witness for the state. [R. C. 1905, § 9997 ; 
C. Cr. P. 1877, § 352; R. C. 1899, § 8188. ]

Defendant who has  asked for separate trial , though not  d i scharged, may be com• 
petent witneu against codefendant. State v. Smith, 8 S. D. 547, 67 N. W. 619. 
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Competency of accomplice as witness as aft'ected by agreement for immunity. 24 
L.R.A. ( N.S. ) 445.

§ 10835. Same. Witness for codefenda.nt. When two or more persons are
included in the same information or indictment, and the court is of the opin­
ion that in regard to a particular defendant there is not sufficient evidence to 
put him on his defense, it must order him to be discharged before the evidence 
is closed, that he may be a witness for his codefendant. [R. C. 1905, § 9998 ; 
C. Cr. P. 1877, § 353 ; R. C. 1895, § 8189.]

Codefendant as competent witness. State v. Smith,  8 S. D.  547, 67 N. W. 619. 
§ 10836. Such discharge an acquittal. The discharge of a defendant under

either of the last two sections is an acquittal of the offense charged in the 
information or indictment or any offense for which he might have been 
found guilty thereunder, and is a bar to another prosecution therefor. [R. C. 
1905, § 9999 ; U. C. 1895, § 81 90. ] 

§ 10837. Defendant witness in his own behalf. In the trial of a criminal
action or proceeding before any court or magistrate of this state, whether 
prosecuted by information, indictment, complaint or otherwise, the defendant 
shall, ·at his own request and not otherwise, be deemed a competent witness ; 
but his neglect or refusal to testify shall not create or raise any presumption 
of guilt against him ; nor shall such neglect or refusal be referred to by any 
attor.c1ey prosec:uting the case, or considered by the court or jury before 
whom the trial takes place. [R. C. 1905, § 10000 ; 1879, ch. 16, § 1 ;  R. C. 
1895, § 8191 . ]  

Prosecuting attorney has n o  right to refer to fact that defendant does not testify. 
�te v. 'Williams, 1 1  S. D. 64, 75 N. W. 815 ; State v. Garrington, 11 S. D. 178, 76 
N. W. 326. 

It is error for state's attorney in asking for night session to state in jury'• presence 
that accused has not gone on stand yet. State v. Bennett, 21 S. D. 396, 113 N. W.  
78 .  

Court is not prevented from call ing attention to privilege of defendant in refusing 
to testify, ar. purpose of statute is to prevent unfavorable comment upon fact by state'• 
attorney. State v. Dodson, 23 N. D. 305,  136 N. W. 789. 

Instruction on court's motion that fact that accused has not testified raises no pre-
1umption against him and bas no bearing on verdict. State v. Carlisle, 28 S. D. 169, 
132 N. W. 686. 

Defendant in crim inal case as a witneH. 30 L.R.A. ( N.S. ) 851 .  
Compelling an accused to perform acts or submit bis person to inspection. H Am. St. 

Rep. 336. 
Right of court to caution jury as to corroboration of testimony of accuaed. 111 

L.R.A. ( N.S. ) 812 .
Cross-examination of the accused in criminal proeecutione. 38 Am. St. Rep. 895 ; 15

L.R.A. 669.
--right to question defendant concerning other crimes on cross-examination. 62

L.R.A. 345.
--right to cross-examine accused who has taken witness stand, as to confesaion

which woulJ not be admissible in evidence. 10 L.R.A. ( N.S. ) 604. 
§ 10838. Rules of evidence. The rules of evidence in civil cases are appli­

cable also to criminal cases, except as otherwise provided in this code. [R. C. 
1905, § 10001 ; C. Cr. P. 1877, § 354 ; R. C. 1899, § 8192. ] 

Power of legislature to enact prima facie rules of evidence for criminal caaes. 2 
L.R.A. (N.S. ) 1007.

§ 10839. Treason. Witnesses. Overt acts. Upon a trial for treason the
defendant cann()t be convicted unless upon the . testimony of two witnesses 
to the same overt act, or upon his confession in open court ;  nor ean evidence 
be admitted of an overt act not expressly charged in the information or 
indictment ; nor ca.n the defendant be convicted unless one or more overt acts 
are expressly charged therein. [R. C. 1 905, § 10002 ; R. C. 1895, § 8193.) 

§ 10840. Conspiracy. Overt acts. Proof. Upon a trial for conspiracy,
in a case where an overt act is necessary to constitute the offense, the defend­
ant cannot be convicted unless one or more overt acts are expressly alleged 
in the information or indictment, nor unless one or more of the acts alleged 
arc proved ; but any other overt act, not alleged in the information or 
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indictment, may be given in evidence. [R. C. 1905, § 10003 ; C. Cr. P. 1877, 
§ 355 ; R. C. 1895, § 8194. ]

W�at constitutes conspiracy and evidence in prosecution for. 3 Am. St. Rep. 474. 
Evidence in prosecution for carrying out unlawful conspiracy resulting in homicide. 

68 L.R.A. 217. 
Declarations and acts of one conspirator against another. 3 .Am. St. Rep. 487 ; 19 

L.R.A. 745.
AdmiBBibility of declarations of one upon whom an abortion waa committed, against 

others charged with complicitJ therein. 35  L.R.A. (N.S. ) 1084. 
§ 10841. Accomplice. Evidence. Corroboration. A conviction cannot be

had upon the testimony of an accomplice unless he is corroborated by such 
other evidence as tends to connect the defendant with the commission of 
the offense, and the corroboration is not sufficient if it merely shows the 
commission of the offense, or the circumstances thereof. [R. C. 1905, § 10004 ; 
C. Cr. P. 1 877, § 356 ; R. C. 1899, § 8195. ]

Inapplicable to accessories after the fact. State v. Phillips, 18 8. D. 1, 98 N. W. 
17 1 , 5 A. & E. Ann.  Cas. 760. 

C'!rroboration must be independent of accomplice. State v. Coudotte, 7 N. D. _109,
72 N.  W. ;J13 ; State v. Kent, 4 N. D. 577, 62 N. W'. 631, 27 L.R.A. 686 ; State v. Htcka, 
6 S. D. 325 ,  60 N. W. 66 ; State v. Phelps, 5 S. D. 480, 59 N. W. 471 ; State v� Levers, 
12 S. D. 265 ,  8 1  N. W. 294. 

Female participant in incestuous intercourse, an accomplice ; testimony must be cor• 
rohorntf'd. State v. Kellar, 8 N. D. 563 .  80 N. W. 476, 73 Am. St. Rep. 775. 

Sufficiency of corroboration of accomplice in prosecution 'for incest. State v. Mungeon, 
20 S. D. 6 12 ,  108 N. W. 552. 

It is not necessary that corroborative evidence shall cover every material point teati-
1il'd to by accompli�. State v. Reilly, 22 N. D. 353, 133 N. W. 914. 

Though it is necessal)' that an accomplice be corroborated, yet dl'gree of evidence 
auffie 'mt to corroborate 1s for jury. State v. Walsh , 25 S. D. 30, 125 N. W. 295.  

E,· idl'nce of complaining witnl.'ss in  trial for adultery sufficiently corroborated. State 
v. Kruse, 24 S. D. 174, 123 N. W. 7 1 .

\\'hcther conviction may be  basrd upon the uncorroborated testimony of  accom­
pl i<'es. 71 Am. Dec. 671 ; 34 Am.  Rl.'p. 408 ; 98 Am. 8t. Rep. 1 58. 

May corroboration of prosccutrix necessary to conviction of rape be supplied by her 
own complaints out of court. 26 L.R.A. ( :--1 .S. ) 1 1 49.  

�•'<'<'Ssity of corroboration of te&timony of a person accepting aid to escape from jail 
in ort! er to convict persons rendering the af.'si stancl.'. 24 L.R.A. ( N .S. ) 625. 

\, , l <> •is accomplice in bri bery case within the rule requiring corroboration of tes­
timony. 39 L .H .A. ( N.S. ) 704.  

\V l ,o is accomplice in �ambling. 43 L.R.A. ( N.S. ) 546. 
Pu rchaser of intoxicating l iquor illl•gally sold as an accomplice. 46 L.R.A. (N.S. ) 410. 

§ l0S:12. Evidence of false pretE:nse. Upon a trial for having, with an
intent to cheat or defraud another designedly, by any false pretense, obtained 
the signature of any person to a written instrument, or having obtained from 
any person any money, personal property OF valuable thing, the defendant 
cannot be convicted if the false pretense was expressed in language unaccom­
panied by a false token or writing, unless the pretense, or some note or memo­
rand um thereof, is in writing, either subscribed by, or in the handwriting 
of the defendant, or unless the preteni,e is proven by the testimony of two 
witnesses, or that of one witness and corroborating circumstances. But this 
section does not apply to a prosecution for falsely representing or personating 
another. and in such assumed character, marrying or receiving money or prop­
erty. [R. C. 1905, § 10005 ; C. Cr. P. 1877, § 357 ; R. C. 1899, § 8196. ] 

EvidE>nce of otl1er crimes in prosecution for false pretenses. 62 L.R.A. 22a, 240, 323 ; 
43 L.R.A. ( N.S. ) 667. 

Competencv of prosecuting' witness to test i fy that he was induced to part with hit 
p;o1wrty by defendant's statements. 34 L.R.A. (N.S. ) 642. 

§ 10343. Evidence of abortion and seduction. Upon a trial for procuring
or attrmptin g to procure an abortion, or aiding or assisting therein, or for 
inveigl ing, enticing or taking away an unmarried frmale of previous chaste 
character, under the age of twenty years for the purpose of prostitution, or 
aiding or assist ing therein,  or for having, under promise of marriage, seduced 
nnd had ill i c i t  connection with an unmarried female. under twenty years 
of age. of previous chaste character, the defendant cannot be convicted upon 
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the testimony of the person injured unless she is corroborated by ·other 
evidence. [R. C. 1905, '§ 10006 ; C. Cr. P. 1877, § 358 ; R. C. 1895, § 8197. J 

Testimony of proaecutrix that she waa seduced need not be corroborated . State v. 
King, :l S. D. 628, 70 N. W. 1046. 

Proof of corpus delicti for purpoee of corroborating confesaion. 68 L.R.A. 150, 6-l, 
es, 11, 73. 

§ 10844. Mistake in charge. Other proceedings. When it appears, at anf
time before verdict or judgment, that a mistake has been made in charg­
ing the proper offense, the defendant must not be discharged, if there appears 
goo,! cause to detain him in custody ; but the court must commit him, or 
require him to give bail for his appearance to answer to the offense, and may 
also require the witnesses to give bail for their appearance. The provisions of 
section 10743 of this code as to the manner and time of prosecution, so far as 
applicable, shall govern the further proceedings under this section. [R. C. 
1905, § 10007; C. Cr. P. 1877, § 359; R. C. 1895, § 8198.) 

§ 10845. Same. Not former acquittal nor once in jeopardy. Upon the
trial of an information filed or indictment found, under the provisions of the 
last section, neither a plea of former acquittal nor of once in jeopardy shall 
be sustained by the fact of the discharge of the jury on the first information 
or indictment. [R. C. 1905, § 10008; C. Cr. P. 1877, § 360; R. C. 1895, § 8199.] 

§ 10846. New proceedings. Original charge. If a new information is not
filed or a new indictment found within the times limited in section 10743 and 
the sections therein referred to of this code, the court must again proceed 
to try the defendant on the original charge. [R. C. 1905, § 10009 ; C. Cr. P. 
1877, § 361; R. C. 1895, § 8200.) 

§ 10847. Want of jurisdiction appearing, jury discharged. The court may
direct the jury to be discharged, when it appears that it has not jurisdiction 
of the offense, or that the facts charged in the information or indictment 
do not constitute an offense punishable by law. [R. C. 1905, § 10010 ; C. Cr. P. 
1877, § 362 ; R. C. 1895, § 8201.) 

§ 10848. Disposition of accused. If the jury is dischargE:d because the
court has not jurisdiction of the offense charged, and it appears that it was 
committed out of the jurisdiction of this state, the defendant must be dis­
charged, unless the court orders that he be detained for a reasonable time, to 
be specified in the order, to enable the state 's attorney to communicate with 
the chief executive officer of the country, state, territory or district where the 
offense was committed. [R. C. 1905, § 10011; C. Cr. P. 1877, § 363 ; R. C

_. 

1895, § 8202.] 
§ 10849. Same. Bail. If the offense was committed within the jurisdic­

tion of another county of this state, the court may direct the defendant to 
be committed for such time as it deems reasonable to await a warrant from 
the proper county for his arrest, or if the offense is a misdemeanor only, 
it may admit him to bail in an undertaking, with sufficient sureties that 
he will, within such time as the court may appoint, render himself amenable 
to a warrant for his arrest from the proper county, and if not sooner arrested 
thereon, will attend at the office of the sheriff of the county where the trial 
was had, at a time particularly specified in the undertaking to surrender him­
self upon the warrant if issued, or that his bail will forfeit such sum as the 
court may fix, and to be mentioned in the undertaking. [R. C. 1905, § 10012 :  
C. Cr. P. 1877, § 364 : R. C. 1895, § 8203. ]

§ 10850. Clerk. Papers. Certified copies sent to proper county. In the
cases provided for in the last section, the clerk must forthwith transmit 
a certified copy of the information or indictment and of all the papers filed 
in the action, to the proper county, the expense of which transmission is 
chargeable to that county. [R. C. 1905, § 10013; C. Cr. P. 1877, § 364; R. C. 
1895, § 8204. l 

§ 10851. When accused discharged. If the defendant is not arrested on
a warrant from tl1e proper county, he must be discharged from custody, or his 
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bail in the action be exonerated, or money deposited instead of bail refu�dP<l. 
as the case may be, and the sureties in the undertaking, as mentioned in sec­
tion 10849, must be discharged. [R. C. 1905, § 10014 ; C. Cr. P. 18i7 ,  § 365 ; 
R. C. 1895, § 8205.]

§ 10852. Proceedings if accused arrested, If he is arrested, the same pro­
.ceedings must be had thereon as upon the arrest of a defendant in another 
county, on a warrant of arrest issued by a magistrate. [R. C. 1905, § 10015 ; 
C. Cr. P. 1877, § 366; R. C. 1895, § 8206.]

§ 10853. Court must discharge accused. Exception. If the jury is d is­
charged because the fac(s as charged do not constitute an offense punishable 
hy law, the court must order that the defendant, if in custody, be discharged 
therefrom, or if admitted to bail that his bail be exonerated, or if he has 
d eposi ted money instead of bail, that the money deposited be refunded to him, 
nnlt-ss in his opinion a new information or indictment can be framed, upon 
,,·h i ch the defendant can be legally convicted, in ,vhich case it may direct the 
:-tate 's at torney to file a new information, or ( if an information cannot be 
sooner legally filed ) direct that the case be submitted to the same or another 
grand jury; and the provisions of section 10733 or 10743 of this code, so far 
as applicable, as to the time and manner of the prosecution, shall govern the 
further proceedings under this section. [R. C. 1905, § 10016; C. Cr. P. 1877, 
§ 367 ; R. C. 1895, § 8107. ]

§ 10854. Court may advise jury to acquit. If, at any time after the evi­
dence on either side is closed, the court deems it insufficient to warrant a 
conviction, it may advise the jury to acquit the defendant. But the jury 
arc not bound by the advice, nor can the court, for any cause, prevent the 
jury from giving a verdict. [R. C. 1905, § 10017 ; C. Cr. P. 1877, § 368; R. C. 
1 899, § 8208. ] 

Court may advise jury to acquit. Territory , .. Stone, 2 D. 155, 4 N. W. 697. 
Error cannot be predicated upon refusal of court at close of state's case to advlae 

a<'qui ttal. State v. Wright, 20 N. D. 216, 126 N. W. 1023 , Ann. Cas. 1912C, 795. 
Court is only authorized to advise ; it cannot direct verdict in criminal case. State 

v. Stone, 30 S. D. 23, 137 N. W. 606.
§ 10855. Jury may view place. When, in the opinion of the court, it is

proper that the jury should view the place in which the offense was charged 
to have been committed, or in which any other material fact occurred, it 
may order the jury to be conducted in a body, in the custody of proper 
officers, to the place, which must be shown to them by a person appointed 
by the court for that purpose, and the officers must be sworn to suffer no 
person to speak to or communicate with the jury, nor to do so themselves. 
on any subject connected with the trial , and to return them into court 
without unnecessary delay, or at a specified time. [R. C. 1905, § 10018 ; 
C. Cr. P. 1877, § 369 ; R. C. 1899, § 8209.]

View by jury. 42 L.R.A. 368. 
§ 10856. Juror knowing fact. Witness. If a juror has any personal knowl­

edge respecting a fact in controversy in a cause, he must declare it in open 
court during the trial. If, during the retirement of a jury, a juror declares 
a fact which could be evidence in the cause, as of his own knowledge, the 
jury must return into court. In either of these cases, the juror making the 
statement must be sworn as a witness and examined in the presence of the 
parties. [R. C. 1905, § 10019 ; C. Cr. P. 1877, § 370 ; R. C. 1899, § 8210.] 

Right of jurors to act on their own knowledge as to matters not in evidence. 31 
L.R.A . ( N.S. ) 489 ; 37 L.R.A. ( � .S. ) 796 .

§ 10857. Custody and conduct of jury. The jurors sworn to try a crim•
inal action may, at any t ime before the cause is submitted to the jury, in 
the discretion of the court, be permitted to separate, or be kept in charge 
of proper officers. The officers must be sworn to keep the jurors together 
until tpe next meeting of the court, to suffer no person to speak to or com• 
municate with them, nor to do so tl1emselYes, on any subject connected with 
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the trial, and to return them into court at the next meeting thereof. [R. C. 
1905, § 10020 ; (?. Cr. P. 1877, § 371 ; R. C. 1895, § 8211.] Fact of sheriff and deputy being witnesses against defendant does not render them in• 

competent to act as bailiffs. State v. Rosencrans, 9 N. D. 163, 82 N. W. 422. Jur, should be kept together after final aubmisaion of case. State v. Church, 7 S. D.289, 64 N. W. 152. 
Permitting separation of jury in capital case. 24 L.R.A. (N.S. ) 776. 
Right to permit separation of jury in criminal cases, other than capital, after 

ftnding but before rendition of verdict. 31 L.R.A. ( N.S. ) 1005. 
§ 10858. Oourt must admonish jury. The jury must also, at each adjourn­

ment of the court, whether permitted to separate or kept in charge of officers, 
be admonished by the court that it is their duty not to converse among them­
selves or with any one else upon any subject connected with the trial, or fo 
form or express any opinion thereon, until the case is finally submitted to them. 
[R. C. 1905, § 10021 ; C. Cr. P. 1877, § 372 ; R. C. 1899, § 8212. ]  

. It will be presumed that court gave proper admonition to  jury upon l!el)aration dur­
mg receaa. State v. Johnson, 24 S. D. 590, 124 N. W. 847. 

§ 10859. Juror becoming sick. Procedure. If, before the conclusion of a
trial, a juror becomes sick, so as to be unable to perform his duty, the court 
may order him to be discharged. In that case a ne,v juror may be sworn, 
and the trial begin anew, or the jury may be discharged, and a new jury then 
or afterward impaneled. [R. C. 1905, § 10022 ; C. Cr. P. 1877, § 373 ; R. C. 
1899, & 8213.]  

D ischarge of juror because of sickness ; peremptory challenges. State v. Hazledahl, 
2 N. D. 521, 52 N. W. 315, 16 L.R.A. 1 50. 

Word " trial " 1hould be construed with its context, and in connection with par• 
ticular matter to which it relates. State v. Johnson, 24 S. D. 590, 124 N. W. 8-17. 

Right to waive absence of juryman in criminal case. 14 L.R.A. ( �.S. ) 862. 
Right in criminal t'ase to substitute another juror and proceed with the trial when 

a juror becomes disabled or incompetent. 25 L.R.A. (N .S. ) 36. 
§ 10860. Murder. Burden of proof. Upon a trial for murder, the com­

mission of the homicide by the defendant being proved, the burden of 
proving circumsta.nces of mitigation, or that justify or excuse it ,  devolve upon 
him, unless the proof on the part of the prosecution tends to show that the 
crime committed only amounts to manslaughter, or that the defendant was 
justifiable or excusable. [R. C. 1905, § 10023 ; C. Cr. P. 1877, § 374 ; R. C. 
1899, § 8214. 1

Justification of homicide must be established by accused by preponderance of evi­
dence. State v. Yokum, 11 S. D. 544, 79 N. W. 835.  

Where evidence is not before court, it will assume that instruct ions conformed to 
evidence and that omission to instruct as to excuses or mitigation ,">f off'cnsc was not 
error. State v. Woods, 24 N. D. 156, 139 N. W. 321. 

§ 10861. Bigamy, proof of marriage. Upon a trial for bigamy it is not
necessary to prove either of the marriages by the register, certificate or other 
record evidence thereof, but the same may be proved by such evidence as is 
admissible to prove a marriage in other cases, and when the second marriage 
took place out of this state proof of that fact, accompanied with proof of 
cohabitation thereafter in this state, is sufficient to sustain the charge. [R. C. 
1905, § 10024 ; C. Cr. P. 1877, § 375 ; R. C. 1899, � 8215.]  

Presumption as to validity of former marriage m prosecution for bigamy. 9 
L.R.A. (N.S. ) 1036,

§ 10862. Forgery. Proof on trial. Upon a trial for forging any bill or
note purporting to be the bill or note of an incorporated company or bank. 
or for passing, or attempting to pass, or having in possession with intent 
to pass, any such forged bill or note, it is not necessary to prove the incor ­
poration of such bank or company by the charter or act of incorporation, 
but it may be proved by general reputation, and persons of skill are com­
petent witnesses to prove that such bill or note is forged or counterfeited.  
[R.  C. 1905, § 10025 ; C. Cr. P. 1877, § 376 ; R. C. 1899, § 8216.]  

§ 10863. Charge to jury. Requisites. In charging the jury, the court must
state to them all matters of law which it thinks necessary for their information 
in giving their verdict, and if it states the testimony of the case, it must in 
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addition inform the jury that they are the exclusive judges of all quest ions 
of fact. Either party may present to the court any written charge, a 1 1 . t  
request that i t  b e  given. I f  the court thinks i t  correct and pertinent, i t  mu::;t  
be given ; if  not, i t  must be refused. Upon each charge presented and rt• fus1• 1 l  
the court must indorse or sign its decision. [R. C. 1905, § 10026 ; C. Gr. l' .  
1877, § 377 ; R. C. 1895, § 8217. ]  

Tr ial judge must state to jury law applicable to crimes divided into degrees. Sta.te 
v. Noah, 20 N. D. 28 1 ,  1 24  N. \V. 112 1 .

Fa i lure to  indorsc rnl ing on request for instruction does not prevent review. State v .
Hcl l t-kson , 1 3  S. D .  242 ,  83 N. W.  254. 

R ight of court to comment upon testimony. Terri tory v. Pratt, 6 D. 48:1 , 43 X. W. 
71 1 ; :< tale v . Harry, 1 1  � - D. 428 ,  92 K W. 809 ; Territory v. Gay, 2 D. 125 ,  2 �- W. -177. 

As prohib it ing trial judge from expressing opinion on facts. State v. Hazelett, H 
N. D. 490, 105  N. W. 6 17 . . 

Trial courts cannot, in charging juries, give expression to their views upon credibil·
ity, weight or effect of test imony. State v. Barry , 1 1  N. D . ./28 ,  9'2 1'. W. 809.

,Tuuge must not invade province of jury by expressing h is  opin ion on facts, or by
weigh i ng evidence, or bv giving intimations as to guilt of accused. State v. Peltier, 21
N. V. 188 ,  129 N. W. ls t .

In absence of request, i t  was not error to fail to  charge, that where prosecution relie1
upon circumstantial ev idence aloue, it must be so strong as to exclude every other pos•
siule theory than that of guilt. State v. Colvin, 24 S. D. 567, 124 N. W. i49.

§ 10864. Jury after charge. Refreshments. After hearing the charge, the
jury may either decide in court, or may retire for deliberation. If they do 
not agree without retiring, one or more officers must be sworn to keep them 
together in some private and convenient place, without refreshments except 
water unless otherwise ordered by the court, and not to permit any person 
to speak to or communicate with them, nor to do so himself, unless by order 
of the court, or to ask them whether they have agreed upon a verdict, and to 
return them into court when they have so agreed, or when ordered by the 
court. [R. C. 1905, § 10027 ; C. Cr. P. 1877, § 378 ; R. C. 1895, § 8218.] 

§ 10865. When conviction or acquittal a bar. When the defendant bas
been convicted or acquitted upon an information or indictment for an offense 
consisting of different degrees, the conviction or acquittal is a bar to another 
information or indictment for the offense charged, or for any lower degree 
of that offense, or for an offense necessarily included therein. [R. C. 1905, 
§ 10028 ; R. C. 1895, § 8219. ]

Convict ion or acquittal of offenses as a bar to prosecution for homicide in com.miBSion 
of tho offense. 63 L.R.A. 405 .  

Conviction on charge of assault as bar to subsequent prosecution for homicide fol­
lowing death of v ictim. 14 L.R.A. ( N.S. ) 20!1. 

Acq-u i ttal of larceny as bar to prosecution for forgery in ■ame transaction. 4 
L.R.A. ( N .S. ) 402.

EITect of a pend ing appeal from a conviction upon its operation as a bar to another
prosecution for the same offense. 23 L.R.A. ( N.S. ) 596. 

Former j eopardy Jn retrial on higher c�arge after setting a■ide verdict for lower 
chnrge. 6 L.R.A. (?-; .S. ) -571 ; 22 L.R.A. ( KS. ) 959. 

Effect of conviction of lower degree in prosecution for homicide as acquittal of 
h igher de.gree. 21 L.R.A. (N .S. ) 20. 

§ 10866. Defendant may be committed. When a defendant who has given
bail appears for trial, the court may, in its discretion, at any time after his 
appearance for trial, order him to be committed to the custody v! the proper 
officer of the county, to abide the judgment or further order ot the court, 
and he must be committed and held in custody accordingly. [R. C. 1905, 
§ 1 00�9 ; C. Cr. P. 1877, § 379 ; R. C. 1899, § 8220. ]

§ 10867. Substitute for state 's attorney. If the state 's attorney fails, or
is unable to attend at the trial, the court must appoint some attorney at law 
to perform the duties of the state 's attorney on such trial. [R. C. 1905, 
§ 10030 ; C. Cr. P. 1877, § _  380 ; R. C. 1899, § 8221. ]

Annc r. r:. 3 .- Co�DUCT OF THE JtTRY AFTER TIIE CAUSE IS SUDYITTED TO THEM. 
§ 10888. Room provided for jury. A room must be provided by the board

of commiss ioners of a county for the use of the jury, upon their retirement 
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for del iberation, with suitable furniture, fuel, lights and stationery. If the 
commissiouers neglect, the court may order the sheriff to do so, and the 
expenses incurred by him in carrying the order into effect, when certified by 
the court, are a county charge. [R. C. 1905, § 10031 ; C. Cr. P. 1877, § 381 ; 
R. C. 1899, § 8222. ]

§ 10669. Food and lodging for jury. While the jury are kept together,
either during the progress of the trial or after their retirement for delibera­
tion,  they must be provided by the sheriff, upon the order of the court at the 
expimse of the county, with suitable and sufficient food and lodging. [R. C. 
1905. § 10032 : C. Cr. P. 1877, § 382 ; R. C. 1899, § 8223.) 

§ 10870. What papers jury may take. Upon retiring for deliberation, the
jury may take with them all papers (except depositions) which have been 
received as evidence in the cause, or copies of such public records or private 
documents given in evidence as ought not, in the opinion of the court, to be 
taken from the person having them in possession. They may also take with 
them such parts of the written instructions as the court may direct and notes 
of the testimony, or other proceedings on the trial, taken by themselves, 
or any of them, but none taken by any other person. [R. C. 1905, § 10033 ; 
C. Cr. P. 1877, § 383 ; R. C. 1895, § 8224. ]

§ 10871. Disagreement. Further instructions. After the jury have retired
for deliberation, if there is a disagreement between them as to any part of 
the testimony, or if they desire to be informed on a point of law arising in 
the cause, they must require the officer to conduct them into court. Upon 
their being brought into court the information required must be given in 
the presence of, or after notice to the state 's attorney and the defendant 
or his counsel. or after they have been called. [R. C. 1905, § 10034 ; C. Cr. P. 
18i7, § �84 : R. C. 1899. § 8225. ]  

§ l0f:72. Juror sick, jury discharged. If, after the retirement of the jury,
one of them becomes so sick as to prevent the continuance of his duty, or any 
other acc ident or cause occurs to prevent their being kept together for delib­
eration. the jnry may be discharged. [R. C. 1905, § 10035 ; C. Cr. P. 1877, 
§ 385 ; R. r.. 1 899. § 8226. ]

WNd �• trial " should be construed with its context, and in connection with par­
ticular mntter to which it relates. State v. Johnson, 24 S. D. 590, 124 N. W. 847. 

§ 10873. Disagreement, jury discharged. Except as provided in the last
section. the jury cannot be discharged after the cause is submitted to them 
until they have agreed upon their verdict, and rendered it in open court, 
unless by the consent of both parties entered upon the minutes, or unless 
at the expiration of such time as the court deems proper, it satisfactorily 
appears that thne is no reasonable probability that the jury can agree . 
[R. C. J 905. § 100�6 : C. Cr. P. 1877, § 386 : R. C. 1899, § 8227.) 

.Tur_v should not be allowed to separate until discharged. State v. Church, 7 8. D. 
280. 64 N. w. 1 52 . 

TTn"· lnn"' shnl l  n jury be perm�ttcd to deliberate before a mistrial may be ordered.
11 L.R.A. (N.S. ) 178. 

§ 10874. Verdict prevented, cause retried. In all cases when a jury is
discharg-ed or prevented from giving a verdict, by reason of an accident or 
other cause, except when the defendant is discharged from the information or 
indictment during the progress of the trial. or after the cause is submitted 
to them, the cause may be ag-ain tried at the same or another term, as the 
court may direct. [R. C. 1905, § 10037 ; C. Cr. P. 1877, § 387 ; R. C. 1899, 
§ 8228. ] . 

Accused who is out on bail after disa�rermcnt and bas made no attempt to prevent 
adjournments is not entitled to discharge for delay. State v. Lamphere, 20 S. D. 98, 
104 X. W. 10:{8 ,  

Effect of discharite of ,iury upon the discovery of prejudice. disqualiflcatlon or 
misconduct of one or more of their number, to sustain a plea of former jeopardy. 14 
L.R.A. ( N .S. ) 5-18 .  

Former .i<'o.pnrdy by reason of the d ischarge of the jury in the prisoner's absence. 
44 L.R.A. 694 .  
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§ 10875. Adjournment during absence of jury. While the jury are absent
the court may adjourn from time . to time as to other business, but it is 
n�vertheless deemed open for every purpose connected with the cause sub­
mitted to them, until a verdict is rendered or the jury discharged. A final 
adjournment of the court discharges the jury. [R. C. 1905, § 10038; C. Cr. P. 
1877, § §  388, 389; R. C. 1895, § 8229.] 

Additional instruction, may be given on Sunday. People v. Odell, 1 D. 189, 46 
N. W. 601. 

Verdict cannot be received by clerk in absence of judge. State v. Jackson, al S. D. 
494, 113 N. W. 880, 16 A. & E. Ann. Caa. 87. 

ARTICLE 4.- THE VERDICT. 
§ 10876. Return of verdict. When the jury have agreed upon their verdict,

they must be conducted into court by the officer having them in charge. 
Their names must then be called, and if all do not appear, the rest must be 
discharged, without giving a verdict. In that case the cause must be again 
tried, at the same or another term. [R. C. 1905, § 10039; C. Cr. P. 1877, § 390; 
R. C. 1899, § 8230. J

Verd ict cannot be received bv clerk in absence of judge. State v. Jackson, 21 S. D. 
494, 113 N. W. 880, 16 A. & E. Ann. Cas. 87. 

§ 10877. Presence of defendant. Felony. Misdemeanor. If the informa­
tion or indictment is for a felony, the defendant must, before the verdict is 
received, appear in person. If it is for a misdemeanor, the verdict may, in 
the discretion of the court, be rendered in his absence. [R. C. 1905, § 10040 ;
C. Cr. P. 1877, § 391; R. C. 1899, § 8231.]

Personal presence of accused durinir trial is presumed, where record shows h i s  presenl'e 
during most of trial. State ex rel. Kotilinic v. Swenson, 18 S. D. 196, 99 N. W. 1 1 14 .  

Right of accused to waive his presence at time of receiving verdict upon trial for 
felony. 14 L.R.A. (N.S. ) 603 ; 32 L.R.A. (N.S. ) 306. 

Waiver of presence of one charged with misdemeanor at time of receiving verdict. 2 1  
L.R.A. ( N.S. ) 56.

§ 10878. Procedure when jury appear. When the jury appear, they must
be asked, by the court or the clerk, whether they have agreed upon their 
verdict, and if the foreman answers in the affirmative, they must, on being 
required, declare the same. [R. C. 1905, § 10041 ; C. Cr. P. 1877, § 392 ; R. C. 
1899, § 8232.] 

§ 10879. General or special verdict. Libel. The jury may either render a
general verdict, or when they are in doubt as to the legal effect of the facts 
proved, they may, except upon an information or indictment for libel, find 
a special verdict. [R. C. 1905, § 10042; C. Cr. P. 1877, § 393 ; R. C. 1899, 
§ 8233. ]

Jury is without power to return spe<'ial verdict in trial of indictment for libel. State 
v. Tolley, 23 N. D. 284, 136 N. W. 784.

§ 10880. Oral or in writing. Preparation. The verdict of the jury may
be rendered orally or in writing as the jury may elect, unless the court, at 
the time the case is submitted to the jury, ·requires that it be rendered in 
writing. When the court so requires, the clerk of the court shall, under the 
direction of the court, provide blank verdicts of suitable form for any verdict 
the jury may return in the action and said blank verdicts shall be taken by 
the jury when it retires. [R. C. 1905, § 10043; R. C. 1895, § 8234.j 

Information which designates offense as murder in first degree does not control u 
to degree. State v. Noa.h, 20 N. D. 281 ,  124 N. W. 1121. 

As to similar provision in N. Y. Code Crim. Proc. ,  § 436, see People v. McClure, H8 
N. Y. 911, 42 N. E. 523 ; People v. Trainor, 57 A.pp. Div. 424, 68 N. Y. Supp. 263. 

§ 10881. General verdicts. Contents. A general verdict upon a plea of
not guilty is either " guilty " or " not gui lty, " which imports a conviction or 
acquittal of the offense charged in the information or indictment. Upon a 
plea of a former conviction or acquittal of the same offense, or once in 
jeopardy, it is either " for the state, " or " for the defendant. "  When the 
ddcndant is acquitted on the ground that he was insane at the time of the 
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�omD>:ission of the act charged, the verdict must be " not guilty by reason of 
msamty. " When the defendant is acquitted on the ground of ,,ariance 
between the information or indictment and the proof, the verdict must be 
" not guilty by reason of variance between the information (or indictment) 
and proof. " [R. C. 1905, § 10044 ; C. Cr. P. 1877, § 394 ;  R. C. 1899, § 8235 . )  

General verdict of guilty or  not guilty has  reference to the crime charged in  the 
indictment. State v. McDonald, 16 S. D. 78 ,  91 N. W. 447. Information which designates offense as murder in first degree does not control as 
to degree. State v. Noah, 20 N. D. 285, 124 N. W. 1 121 . 

.As to similar provision in N. Y. Code Crim. Proc., § 437, see People v. Burch, 5 N. Y.Crim. Rep. 32 ; People v. Rugg, 98 N. Y. 551, 6 Am. Crim. Rep. 247. 
§ 10882. Special verdict to be written. A special verdict is that by which

the jury find the facts only, leaving the judgment to the court. It must 
present the conclusions of fact, as established by the evidence and not the 
evidence to prove them, and the conclusions of fact must be so presented as 
that nothing remains to the court but to draw conclusions of law upon them. 
[R. C. 1905, § 10045 ; C. Cr. P. 1877, § 395 ; R. C. 1899, § 8236.] 

An act abolishing special verdicts in civil and criminal actions was vetoed in Law, 
1913, ch. 313, '!!· 474, for reasons there stated. 

Special verd1cta in civil actions, aee section 7633. 
§ 10883. Special verdict, how rendered. The special verdict must be re­

. duced to writing by the jury, or in their presence entered upon the minutes 
of the court, read to the jury, and agreed to by them before they are dis­
charged. [R. C. 1905, § 10046 ; C. Cr. P. 1877, § 396 ; R. C. 1899, § 8237.) 

§ 10884. Form of special verdict. The special verdict need not be in any
particular form, but is sufficient if it presents intelligibly the facts found 
by the jury. [R. C. 1905, § 10047 ; C. Cr. P. 1877, § 397 ; R. C. 1899, § 8238.] 

What special verdict must contain. 24 L.R.A. (N.S. ) 1. 
Verdict in prosecution for sale of intoxicating liquors without a license. 36 

L.R.A. (N.S. ) 100.
§ 10886. Argument of special verdict. The special verdict may be brought

to argument by either party, upon two days ' notice to the other, at the same 
or another term of the court. [R. C. 1905, § 10048 ; C. Cr. P. 1877, § 398 ; 
R. C. 1899, § 8239.]

§ 10886. Judgment upon special verdict. The court must give judgment
upon the special verdict as follows : 

1. If the plea is not guilty, and the facts prove the defendant guilty of
the offense charged in the information or indictment, or of any other offense 
of which he could be convicted under the information or indictment, judg­
ment must be given accordingly ; but if otherwise, judgment of acquittal must 
be given. 

2. If the plea is a former conviction or acquittal of the same offense, or
once in jeopardy, the court must give judgment of conviction or acquittal, 
according as the facts prove or fail to prove the plea. [R. C. 1905, § 10049 ; 
C. Cr. P. 1877, § 399 ; R. C. 1895, § 8240.]

Former conviction or acquittal pleaded either with or without a plea of not guilty. 
People v. Briggs, 1 D. 289, 46 N. W. 451 .  

§ 10887. When new trial must be ordered. If the jury do not, in a special
verdict, pronounce affirmatively or negatively on the facts necessary to enable 
the court to give judgment, or if they find the evidence of facts merely, and 
not the conclusions of fact from the evidence, as established to their satisfac­
tion, the court must order a new trial.  [R. C. 1905, § 10050 ; C. Cr. P. 1877, 
§ 400 ; R. C. 1895, § 8241. ]

§ 10888. Degree must be found. Whenever a crime is  distinguished into
degrees, the jury, if they convict the defendant, must find the degree of the 
crime of which he is guilty. Whenever a verdict of guilty is rendered against 
t he accused upon a prosecution for homicide, the jury must find the degree 
t hereof and determine by their verdict the punishment to be inflicted within 
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the l imits prescribed by law. 
1 895, � 8242. ] 

[R. C. 1905, § 10051 ; C. Cr. P. 1877, § 401 ; R. C.

Vf'rdict of " guilty as elmrged " is sufficient on information charging certain degree 
of ar�on. St.Rte v. McDonald. lG 8. D. 78 , .n N. W. 447. 

Verdict of guilty as charged w i thout df'grce of crime is sufficient, where rape in first 
degr<'r is not charged. Stutc v .  Hayes, 17 S. D. 1 2 8, !15 N. W. 296.  

Verd ict on trial for homicide must show degree of crime. State v. Hubbard, 20 S. D. 
148 , 104 N. W. 1 120. 

Information wh ich designates offrnsc as murder in first degree does not control as to 
degree. State v. Noah, 20 N. D. 281 ,  1 24  N. W. 1 12 1 .  

Where eviden<'e i s  not before court, it will assume that instructions conformed to 
evid<'nce and that omission to instruct as to lesser ofJenije includ1.>d in greater was not 
error. State v. Woods, 24 N. D. 156, 139 N. W. 321.  

h- to � im i l n r  pro,· i sion in N. Y. Pen. Code, I 10, see People v. Rugg, 98  N. Y. 537,
I Am. Crim. Rep. 247. 

§ lu..:.6� . .1rinding on charge of previous conviction. Whenever the fact
of a previous conviction of another offense is charged in the information or 
indictment, the jury if they find a verdict of guilty of the offense with wh ich 
the defendant is charged, must also, unless the answer of defendant admits 
the charge, find whether or not he has suffered such previous conviction. 
In ad<l ition to the verdict of " guiltY, " the verdict of the jury upon a charge 
of previous conviction may be ' '  we also find the charge of previous conviction 
true, " or " we also find the charge of previous conviction not tnrn. " as they 
fin d  that the defendant h as or has not suffered such conviction. [R. C. 1905, 
§ 100fi2 : R. C. 1895, § 8243. ]

§ 10890. Any degree ma.y be found. The jury may :find the defendant
guilty of any offense, the commission of wl1 ich is necessarily included in 
that with wh ich he is charged in the information or ind ictment. or of an 
attempt to commit the offense. [R. C. 1905, § 10053 ; C. Cr. P. 1877, § 402 ;
R. C. 1 899. § 8244. l

Th<' ll'R�or is n<'<'<'Rqarily in<'IUd<'d in the !!"<'ater ofTl'TIR<'. 8tate v. Johnson , 3 N. D. 
150. 54 X. W. 547 ; fitate v. Marrks, 3 N. D. 532, Ml N. W .  25 : State v. Fin<lrr. 1 0 S. D.
· 1 0 :i , 72 X. W. 97 ; Btnt<' v. Caddy , 1 5 S. D. 167, 87 N. W. 927 ; People v. Odell, l D.
18!1 . 4 6  �- W. 60 1 ;  TPrr i torv v. Conrad. l D. :HS, 46 N. W. 605 .

n ... �r•·c of cr ime muRt he . found by jury. �tate v. B<'l �·<'n . !l N.  D.  353 , 83  N. W. 1 ;
fitate v. Campbell, 7 N .  D. 58, 72 N .  W. !J35 ; State v. McDonald, 1 6  S. D. 78, 9 1  N. W.
447 .

Vf'rd ict on trial for homicide must show d<'grce of crime. State v. Hubbard, 20 S. D.  
148 . 1 04 �- W. 1 120.

I n formation wh ich designates offense as murder in first degree docs not control as to
degrf'e. State v. Noah , 20 N .  D. 281 ,  124 N. W. 1 1 2 1 .  

Jur.v may find  acrused j!u i l ty o f  manslaup;hter in  first degree under indictment 
cl1 a rg-ing murder. State v. Stumhnugh , 28 S. D. 50, 132 N. W. 666. 

Verd i rt of gui l ty as charged, "·ithout degree of erime, is sufficient where rape in first 
dep;r<'e is not <'hargcd. State v. Hayes. 17 S. D. 128, 95 N. W. 296. 

Ma�· find defmdant gu i l ty of any offense necessarily included in charge. State v. 
Johnson, 3 N. D. 150, 54 N. W. 547 ; f-tate v. :Marcks, 3 N. D. 532, 58  N. W. 25 ; State 
v. Finder. 1 0  S. D. 103 , 72 N. W. 97 ; State v. Caddy, 15 S. D. 167, 87 N. W. 25 ; State
v. Odell , 1 D. 18:), 46 N. W. 601 ; Territory , • . Conrad, 1 D. 348,  46 N. W. 603.

As to information including another smaller constituent offense not being duplicates.
State v. Cl imic, 12 N. D. 33 ,  94 X. W. 574. 

Conviction for entering car with intent to steal sustained under indictment for 
bur:-:lar izing rai l road car. State v. Tough, 1 2  N. D. 425, 96 N. W. 1025. 

Proof of intent to k i ll M. and actual shooting of S. will not sustain indictment alleg• 
ing i ntent to kill S., but not alleging intent to kill M. State v. Shanley, 20 S. D. 18, 
104 N. W. 522. 

As to 1ieces8itl of r<'quest for instruction as to included offenses. State Y. Vlerck, 23 
S. T>. 166, 120 �- W. 1 098.

\Yhl're eYidmce is not before court, it will  assume that• Instructions conformed to
evidt•nce and that omission to instruct as to lesser offense included in greater was not 
error. State v. Woods, 24 N. D. 1 56 , 139 N. W. 321. 

§ 10891. Several defendants. Part convicted. On an information or an
ind ictment against several, if the ju ry cannot agree upon a verdict as to all. 
they may render a verdict as to those in regard to whom they do agree, on 
which a jndgment must be entered accordingly, and the case as to the rest
may be tried by another jury. [R. C. 1905, § 10054 ; C. Cr. P. 1877, § 403 ;
R C. 1899, § 8245. ] 
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lJefare Judgment. CRIMINAL PROCEDURE. §§ 10892-10398

§ 10892. Verdict returned. Duty of court. Punishment. If the jury
return a verdict of guilty against the accused, the court must before it is 
arcepted ascertain whether it conforms to the law of the case. If in the 
opinion of the court the verdict does not conform to the requirements of the 
Jaw of the case, the court must with proper instructions as to the error, 
direct the jury to reconsider the verdict, and the verdict cannot be accepted 
or recorded until it is rendered in proper form. But, if  the punishment 
imposed hy the jury in the verdict, in cases where the jury are authorized by 
law to determine the punishment, is not in conformity to the law of the case 
in that regard, the court may proceed as follows : 

1 . If the punishment imposed by the jury in the verdict is under the limit
prescribed by law, for the offense of which the defendant is found guilty, 
the court may receive the verdict and thereupon render judgment and pro­
nounce sentence for the lowest limit prescribed by law in such cases ; or, 

2. If the punishment imposed by the jury in the verdict is greater than
the highest l imit prescribed by law, for the offense of which the defendant 
is found guilty, the court must d isregard the excess and render judgment 
nnd pronounce sentence according to the highest l imit prescribed by law in 
the particular case. [R. C. 1905, § 1 0055 ; R. C. 1895, § 8246. ) 

As to portion of statute being mandatory. State v. Barry, 14 N. D. 316, 103 N. W. 
637. 

Correction of verd ict in criminal cas<>s. 23 L.R.A. 723. 
, § 10893. Court may reduce punishment. The court has the power, in all 

cases of conviction, to reduce the extent or duration of the punishment 
imposed by a jury, if  in its opinion the conviction is proper, and the punish­
ment imposed is greater than under the circumstances of the case ought to 
be inflicted. [R. C. 1905, § 10056 ; R. C. 1895, § 8247. ) 

On appl ication of sect ion to pun isl1ment onl:v where verdict is given under pleas of 
guilty. Stnte v. Noah ,  20 N. D. 2 8 1 ,  124 N. W. 1 1 2 1.

§ 10894. Jury reconsider verdict. Acquittal. When there is a verdict of
conviction in which it appears to the court that the jury have mistaken 
the law, the court may explain the reason for that opin_ion, and direct the 
jury to r1:consider their verdict, and if, after the reconsideration, they return 
the same verdict, it must be entered. But when there is a verdict of acquittal, 
the court cannot require the jury to reconsider it. [R. C. 1905, § 10057 ; 
C. Cr. P. 1877, § 404 ; R. C. 1899, § 8248. ]

Whether verdict of acquittal may be set aside. 2 7  Am. Dec. 471. 
§ 10895. Same. Informal verdict. If the jury render a verdict which is

neither a general nor a special verdict, the court may, with proper instructions 
as to the law, direct them to reconsider it, and it cannot be recorded until it 
is rendered in  some form from which -it can be clearly understood what is 
the intent of the jury, whether to render a general verdict, or to find the facts 
specially, and to leave the judgment to the court. [R. C. 1905, § 10058 ; 
C. Cr. P. 1 877, § 405 ; R. C. 1899, § 8249.]

§ 10896. Judgment if jury persists. Acquittal. If the jury persist in
finding an informal verdi ct, from which, however, it can be clearly understood 
that their intention is to find in favor of the defendant upon the issue, it 
must be entered in the terms in which it is found, and the court must give 
judgment of acquittal. But no judgment of conviction can be given, unless 
the jury expressly find against the defendant, upon the issue. or judgment 
is given against him on a special verdict. [R. C. 1905, § 10059 ; C. Cr. P. 
1877. & 406 : R. C. 1899, § 8250.)  

§ 10897. Jury may be polled. Procedure. When a verdict is rend�rPc t
and before i t  i s  recorded, the jury may be polled on the  requirement of either 
party, in which case they must be s_everally _asked whether it is their verd i ct ,
and if anyone answers in the nrg-ative, the Jury must be sent out for fnrt lwr 
del iberat ion. [R. C. 1905, § 10060 ; C. Cr. P. 1877. § 407 : R. C. 1 �99, . § 8�f>1 . ]

§ 10898. Clerk to record verdic�. Dissent. When _the v�rd1ct 1 s  gwc1; ,
and is such as the court may receive. the clerk must immediately record it 
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in full upon the minutes, and must read it to the jury and inquire of them 
whether it is their verdict. If any juror disagrees, the fact must be entered 
upon the minutes, and the jury again sent out ; but if no disagreement is 
expressed, the verdict is complete, and the jury must be discharged from the 
case. [R. C. 1905, § 10061 ; C. Cr. P. 1877, § 408 ; R. C. 1899, § 8252. ] 

Verdict cannot be received by clerk in absence of judge. State v. Jackson, 21 S. D. 
494, 113  N. W. 880, 1 6  A. & E. Ann. Caa. 87. 

§ 10899. Judgment. Acquittal. Accused discharged. Exception. If the
judgment of acquittal is given on a general verdict, and the defendant is not 
detained for any other legal cause, he must be discharged as soon as judgment 
is given, except that when the acquittal is for a variance between the proof 
and the information or indictment, which may be obviated by a new informa­
tion or indictment, the court may order his detention to the end that a new 
information or indictment may be preferred in the same manner and with 
like effect as provided in section 10743 and the sections of this code therein 
refarred to. [R. C. 1905, § 10062; C. Cr. P. 1877, § 409 ; R. C. 1895, § 8253. ] 

§ 10900. Verdict. Guilty. Procedure. If a general verdict is rendered
against the defendant, or a special verdict is given, he must be remanded, 
if in custody; or if on bail, he may be committed to the proper officer of 
the county, to await the judgment of the court upon the verdict. When 
committed, his bail is exonerated, or if money is deposited instead of bail, 
it must be refunded to the defendant. [R. C. 1905, § 10063 ; C. Cr; P. 1877, 
§ 410 ; R. C. 1899, § 8254.]

§ 10901. When defense insanity, and jury acquits. If the defense is the
insanity of the defendant, the jury must be instructed, if they acquit him 
on that ground, to state the fact with their verdict. The court may thereupon, 
if the defendant is in custody, and it deems his discharge dangerous to the 
public peace or safety, order him to be committed to the care of the sheriff 
until he becomes sane. [R. C. 1905, § 10064 ; C. Cr. P. 1877, § 411; R. C. 1899, 
§ 8255.)

CHAPTER 11. 

PROCEEDINGS AFTER VERDICT AND BEFORE JUDGMENT. 

ARTICLE 1. STA.TEllENT OF' THE CASE AND EXCEPTIONS, §§ 10902-10915 • 
. 2. NEW TRIALS, § §  10916-10920. 
3. ARREST OF JUDGMENT, § §  10921-10923.

ARTICLE 1.- STATElfENT OF THE CA.SE AND EXCEPTIONS.
§ 10902. Statement of the case defined. A statement of the ease is a state­

ment, in writing, setting forth or showing particularly, one or more of the 
rulings, decisions or acts excepted to in an action or proceeding, together 
with the facts and circumstances of the ruling, decision or. act and the 
exception thereto, and settled, certified and filed as provided in this article. 
[R. C. 1905, § 10065; R. C. 1895, § 8256.] 

§ 10903. Sa.me. Office of. The office of a statement of the ease is to make
such parts of the proceedings or of the evidence in an action, appear of 
record as otherwise would not so appear. [R. C. 1905, § 10066 ; R. C. 1895, 
§ 8257. ]

§ 10904. Sa.me. By whom settled. Where filed. Except as otherwise
provided in this chapter, a statement containing the exceptions must be settled 
and certified by the judge who presided at the trial, and filed with the clerk 
of the district court of the county in which the action was tried. [R. C. 1905. 
§ 10067 : C. Cr. P. 1877, § 413 ; R. C. 1895. § 8258. l

Bill of exceptions must be filed at time of. or before. taking appeal. except where time 
of setti ing has been enlarg<·d. Stnte v. 'Frazer, 22 S. D. 29'1 , 1 1 7  N. W. 366. 
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After Verdict. CRIMINAL PROCEDURE. § §  10905-10911

§ 10005. Matters deemed excepted to by either party. The decision of  the
eourt in a criminal action or proceeding upon a matter bf law is deemed 
excepted to by either party in the following cases : 

1. In granting or refusing a motion to set aside an information or indict-
ment. 

2. In allowing or disallowing a demurrer to an information or indictment.
3. In granting or refusing a motion in arrest of judgment.
4. In granting or refusing a motion for a new trial.
5. In making or refusing to make an order after judgment affecting any

substantial right of the parties. [R. C. 1905, § 10068; R. C. 1895, § 8259.] 
§ 10906. Matters deemed excepted to by the defenda.nt. The decision of.

the court in a criminal action or proceeding upon a matter of law is deemed 
excepted to by the defendant in the following cases : 

1. In refusing to grant a motion for a change of the place of trial.
2. In refusing to postpone the trial on motion of the defendant.
3. In charging or instructing the jury upon the law, upon the trial of

the issue, except as otherwise provided in section 10825 of this code. [H. l · .  
1905, § 10069 ; R. C. 1895, § 8260.] 

§ 10907. Clerk to enter orders. Certified copies. It shall be the duty of
the clerk of the district court in which any criminal action or proceeding 
is pending or tried, to enter carefully and correctly in the minutes of such 
court, each ruling or decision of the court, made in open court, upon any 
matter by section 10905 and subdivisions 1 and 2 of section 10906 of this 
article declarE\d to be deemed excepted to, and a certified copy of any or all 
such entries shall be and become a part of the record of said action. [R. C. 
1905, § 10070; R. C. 1895, § 8261.] 

§ 10008. Matters defendant may except to. Upon a trial of a criminal
action or proceeding, exceptions may be taken by the defendant to a decision 
of the court : 

1. In disallowing a challenge to a panel of the jury, or to an individual
juror for implied bias. 

2. In admitting or rejecting witnesses or testimony, on the trial of a
challenge of a juror for actual bias. 

3. In admitting or rejecting witnesses or evidence or in deciding any
matter of law, not purely discretionary, on the trial of the issue. [R. C. 1905, 
§ 10071 ; C. Cr. P. 1877, § 412 ; R. C. 1895, § 8262.]

Exceptions should be to matters of law not facts. State v. Chapman, 1 S. D. 414, "7 
N. W. 411, 10 L.R.A. 432 ; State v. Reddington, 7 S. D. 368, 64 N. W. 170 ; Territory v. 
Stone, 2 D. 155,  4 N. W. 697. 

Exceptions must be taken and preserved in record or they are not available on motion 
for new trial or in appellate court. State v. Harbour, 27 S. D. 43, 129 N. W. '565. 

§ 10009. Code construed. Nothing in this code contained is to be construed
so as to deprive either party of the right of excepting to any action or decision 
of the court in a criminal action or proceeding, which affects any other 
material or substantial right of either party, whether before or after the trial , 
or on such trial. [R. C. 1905, § 10072; R. C. 1895, § 8263.] 

§ 10910. Exceptions. Settled at trial. In all cases when the court is
proceeding without a stenographer, the exceptions must be settled and 
certified, at the trial, unless the court otherwise directs. If the exceptions are 
settled at the trial, the point of the exception must be particularly stated in 
writing and delivered to the court, and must immediately be corrected or 
added to, until it is made conformable to the truth. The exceptions so settled 
and certified shall constitute a statement of the case. · [R. C. 1905, § 10073 ; 
C. Cr. P. 1877, § 414 ; R. C. 1895, § 8264. )

Statement of case in criminal actions. State "'· Wcltner, 7 N. D. 522, 75 N. W. 779 : 
Territory v. Stone, 2 D. 1 5 5 ,  4 N. W. 697. 

§ 10911. Same. Not settled at trial. If the exceptions are not settlec
a t  t he  trial and in all cases when the testimony is taken down by an official 

\"OL. II - 49. 2465



§ §  10911-10914 CRIMIN AL PROCEDURE. Proceedings 

Rtenographer, a , statement of the case containing the exceptions must Ll' 
prepared and served with in thirty days thercatter. on the state 's attorney 
or other person appointed to prosecute, who may within five days thereafter, 
Rerve on the defendant or his attorney, amendments thereto. The defendant 
�n ay then, within five days, serve the state 's attorney, or other person 
appointerl to prosecute with a notice to app£>ar before the judge who presided 
at the trial at a specified place and time, not less than five nor more than ten 
days thereafter, to have the statt,ment of the case settled. At the place and 
time appointed, or as soon thereafter as  the same can be done, the judge must 
sett le the  statement of the case, and certify the same to be correct, and there­
upon the same must be filed with the clerk of the district court of the 
county in which the action was tried. The judge who presided at the trial 
may settle and certify a statement of the ease after as well as before he 
ceases to be such jurlge. fR. C. 1905, § 10074 ; C. Cr. P. 1877, § 415 ; 1887,
eh. 21. § 5 :  R. C. 1895, § 8265. ] 

§ 10912. When supreme court may settle statement. If the judge who
presided at the trial in any case refuses to allow an exception in accordance 
with  the facts, or to settle or certify a statement of the case or has d ied or 
removed from the state, the party desiring the statement may apply by 
petition to the supreme court at any term thereof, or to any judge of said 
court in vacation , to settle a.nd approve the same. The application may be 
ma<le in the manner nnd under  such regulat ions as the court may prescribe 
by or<l cr or in its rules, or as may be requ ired by the judge of said court 
to whom appl ication is mndc .  The statement of the case or any exception 
when a l lowed, mnst be certified by the  chief just ice of the court ( if applica­
t i on is made to t h e  court ) or by the ,jucl �e allowing the same ( when made to a
jml �e ) .  ai:; eorrcrt ,  and filrd with the  rlerk of the  d istrict court of tlrn  county 
in wh ich the act ion was tried, and whrn i:;o filed, it has the same force and 
cf'Frrt ns i f  sett l rd  hy the judg-e wh o prPs idt>d at the t 1·ial of the action. In 
n i l  casl's wh en thf're is no provision of law governing the allowance and 
i;ctt le rncnt of statements or except ions. t h e  same shall he al low·ed, settled an<l 
ccrt i fiPd ns  d i rPl'f P<l in th i s  SP<'t ion.  fR. C. 1905, § 10075 ; C. Cr. P.  1877, 
§ 41 6 · 1 885, ch . 20. § 1 :  R. C. 1895, § 8266. ]

R i l l  of <'Xc-«•pt ; on� .  uni<'�� corrcl'tcd, conclusive upon 11upreme court. State v. Donnan. 
9 S. D. 528. 70 N.  W. 848 .  

§ 10913. Time may be extended. The times for preparing the statement
of the case, or  the amendments thereto, or for settl ing and certifying the 
same, mav be �xtcnded before or other t imes fixed after they have el apsed, 
by the agrePment of the parties or by th<> �ndge who prPsi <l rd nt the trial, 
or in the cases provickd for in section 10912 of this code, by the snprPmP. 
court. or by a judge thereof. [R. C. 1905, § 10076 ; C. Cr. P. 1877, § 417 ; 
R. C. 1 895, § 8267. ]

Rill  of exc<'ptione must be flied at time of or before taking appeal except where time of 
sett l i ng has been enlarged. State v. Frazer, 22 S. D. 291, 117  N. \V. 366.  

§ 10914. What statement to contain. The statement of the case ll:'ust
contain so much of tht evidence only as is necessary to present the questions 
of law upon which the exceptions were taken, and the judge must upon the 
settl cm<>nt of the statement, whether agreed to by the parties or not, strike 
ont all other matters therein. No particular form of exception is required, 
but the objection must be stated, with so much of the evidence or other matter 
as is nrcpssary to expla in it, and no more ; only the substance of the stenog­
ra plwr 's notes of the  evidence shall be stated ; documents on file in the action 
or p ro 1•Pr <l i n i:r may be copic>cl , or the substance th er<•of stated, or a reference 
1 h rreto ,mffi (' iPnt to i rl f'nt i fy thrm may be made. [R. C. 1905, § 10077 ; C. Cr. P. 
1 877 . � 4 1!) : R. C.  1 1'95. � 8268. ) 

H i l l of «'X <·C'pt i 11P �  made up of tran�cri pt of steno!fra�her's minutes will not be recog­
n i zcu as Huch .  �late v. l\lcCal lum, 23 8. D. 528 , 122  N .  W. $86.  
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After 'Verdict. CRIMINAL PTIOCEDU HE .  § §  10£> 15-1 09 1 7

§ 10915. Instructions. Exceptions. Record. Errors. The  instructions
requested by the defendant and refused, or by the prosecutor and given, and 
all the instructions given to the jury, by the court in writing-, or orally and 
written out by the stenographer of the court and filed with the clerk, except 
as otherwise provided in section 10843, are deemed excepted to, an<l 11ceJ. 
not be embodied in the statement of the case, but the same and each of 
them with the indorsements, if any, i;howing the action of the court thereon , 
form a part of the .  record of the action. The decision of the court upon 
any ma.tters of law in  this art icle declared to be deemed excepted to, 
need not be embodied in any statement of the ease, and forms a part of the 
record of the action. Any statement of the ease or exception, settled, certified 
and filed as provided in this article also forms a part of the record of the 
action. Any error committed by the court in or by any decision, ruling, 
in.citruction or other act and appearing in the record of the action may be 
taken advantage of upon a mot.ion for a new trial or in the supreme court on 
an appeal. [R. C. 1905, § 10078 ; R. C. 1 895, § 8269 . ]  

For governor'• veto to  pro.posed amendment to this section, see note to section 10824. 

ARTICLE 2.- NEW TRIALS. 

§ 10916. New trial defined. A new trial is a re-examination of the issue
in the same court, before another jury, after a verdict has been given. The 
granting of a new trial places the parties in the same position as if no trial 
bad been had. All the test imony must be produced anew, and the former 
verdi ct cannot be used or referred to, e ither in evidence or in argument, or 
be pleaded in bar of any conviction which might have been had under the 
information or indictment. [R. C. 1905, § 10079 ; C. Cr. P. 1877, § 422 ; R. C. 
1899, § 8270. ] 

Reversal hr.cause of reference by prosecuting attorney to previous conviction or other 
crimes. 46 L.R.A. 663. 

Reference by prosl•cuting attornf'v in argument to jury to result in other case as 
ground for re,·ersa l .  38 L.R.A. ( K .8. ) 1 130 .  

§ 10917. Causes for gTanting new trial. When a verdict has been rendered
against the defendant, the comt in which the trial was had may, upon his 
application, grant a new trial in the following  cases only : 

1. When the trial has been had in his absence, if the information or indict­
ment is for a felony. 

2. When the jury has received out of conrt any evidence other than that
resulting from a view of the premises, or any communication, document or 
paper referring to the case. 

3. When the jury have separated wit.bout leave of the court, after retiring
to deliberate upon their verdict, or haYe been guilty of any misconduct by 
which a fair and due consideration of the case has been prevented. 

4. When the verdict has been decided by lot, or by any other means than
a fair expression of opinion on the part of all the jurors. 

5. When the court has misdirected the jury in a matter of law, or has
erred in the decision of any question of law arising during the course of the 
trial, or hsis done or allowed any act in the action prejudicial to the substantial 
rights of the defendant. 

6. When the verdict is contrary to law or clearly against the evidence.
7. When new evidence is discovered material to the defense, and which

the defPndant could not, with reasonable diligence, have discovered and 
prodnced at the trial. 

When the application for a new trial is made upon the ground of newly 
discovered evidence, the defendant must produce at the hearing in support 
thereof, the affid avits of the persons by whom such evidence is expecit'<l to be 
�iven : and if  t ime is reqnircd by the defendant to procure SU<'h affidavits. 
the ronrt may postpone the hearing of the motion for sn eh length  of t ime as .  
under all the circumstances of the case, may seem reasonable. But the court 
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may, when the affiants are residents of this state, compel their personal 
attendance before it ; and they may be examined and cross-examined under 
oath, touching the matters set forth in their affidavits. [R. C. 1905, § 100S0 ; 
C. Cr. P. 1877, § 423 ; 1885, ch. 115, § 1 ;  R. C. 1895. § 8271.]

Disqualification of juror not ground for new trial. State v. Coleman, 17 S. D. 591 ,  
98 N. W. 1 75. 

Right of court to grant new trial on its own motion, or on grounds other than thou 
urged by tl1e moving party. 40 L.R.A. ( N.S. ) 2:)1. 

Whether new trial may be granted in  criminal cases at the instance of the prosecution. 
27 Am. Dec. 471 ; 48 Am. St. Rep. 213 .  

'When new trial may be granted on account of surprise. 78 Am. Dec. 5 1 8 . 
Mistake as to name or juror in criminal case as ground for new trial. 47 L.R.A. ( N.S. ) 

715. 
Employment or person to watch jury to guard against their being tampered with as 

ground for new trial. 48 L.R.A. ( N.S. ) 540. 
Right to set aside verdict or grant a new trial because of demeanor of witnesses. 41  

L.R.A. ( N.S. ) 855 .
Refusal to allow cross-examination on relevant matters covered by e.umination in

chief as ground for ne\v trial. 25 L.R.A. ( N.S. ) 683. 
Misconduct of attorneys in argument as a ground for new trial. 9 Am. St. Rep. 599 ; 

100 Am. St. Rep. 689. 
Comment by prosecuting attorney on failure of defendant to produce witness. 34 

L.R.A. ( N.S. ) 811 .
Treatin� jurors as ground title for new trial or reversal. 19 L.R.A. (N.S. ) 733.
Disqualification or juror as ground for new trial. 18 L.R.A. 473. 
8. Misconduct of jury ; affidavits of jurors to impeach verdict, State v. Vincent,

ti S. D. 62, 91 N. W. 347. 
Separation or jury, error. State v. Church, 7 S. D. 289, 64 N. W. 152.  
Juror in criminal case reading newspaper account of trial. 46  L.R.A. (N.S. ) 741, 
Permitting separation of jury in capital case. 24 L.R.A. ( N.S. ) 776. 
Jurors' affidavits or statements in support of applications for new trial. 12 Am. Dec. 

142. 
Admissibility of affidavit of juror to show misconduct outside the jury room and not 

in hearing in verdict, 31 L.R.A. ( N.S. ) 930. 
Ii. Allegation that verdict was secured by improper conduct of court in confining jury, 

sufficient compliance with statute. State v. Place, 20 S. D. 489, 107 N. W. 829, 1 1  A. & E. 
Ann. Cas. 1 129. 

Right to reversal or new trial where jury disregard erroneous instructions. 21 
L.R.A. ( N.S. ) 852.

7. On necessity of motion for new trial on ground of newly discovered evidence being
made before succeeding term. State v. Holborn, 22 S. D. 425, 1 18 N. W. 704. 

As to insufficiency of evidence to grant new trial for rape. State v. Rhoades, 17 
N. D. 579, 118 N. W. 233.

Cumulative evidence as ground for new trial. 14 L.R.A. 609 ; 46 L.R.A. ( N.S. ) 903.
§ 10918. Application for nevi trial. Notice. The application for a new

trial must be made upon not less than one nor more than five days ' written 
notice, and if based upon any of the grounds mentioned in subdivisions 2, 3, 
4 and 7 of section 10917, such written notice must be served and filed 
within thirty days after the discovery of the facts upon which the party relies 
in support of his application ; and in all other cases the notice must be served 
and filed with in ten days after the rendition of the verdict, or within such 
further or other time as the court may allow or fix. [R. C. 1905, § 10081 ; 
1 885, ch. 115, § 2 ;  R. C. 1895, § 8272. ] 

First and last days in computing time for motion for new trial. 4il L.R.A. 225. 
§ 10919. Same. Affidavits. Upon minutes of the court. The application

for a ne,v trial, if made for any of the causes mentioned in subdivisions 
1 ,  2, 3. 4 and 7 of section 10917, must be based upon affidavits which must 
he filed before the notice is served ; in all other cases the application may be 
made upon the minutes of the court or upon the record of the action and 
the notice must designate generally the grounds upon which the motion 
will be made as n ear as may be in the language of section 10917. When the 
application is made upon the minutes of the court, the notice must specify 
particularly th e errors relied upon and upon the hearing reference may be 
had to any and all papers on file  in the action, the clerk 's minutes and the 
strnograp] 1 ('r 's n otes o f  t h e  t('stimony. The application must be heard on 
t h e  dny spPe i f , , , l  i 1 1  t h e  1 1o t i e 1• ,  or as soon as practicable thereafter. In 
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After Verdict. CRIMINAL PHOCEDuHE. §§ 10919-10923

a� cas�s when the notice is served before judgment, the court may, in its 
�scretion, stay all further proceedings in the action until such application is 
disposed of. When the application is made upon the minutes of the court 
and a statement of the case becomes necessary, the draft thereof, and amend­
ments thereto may be proposed and served and the statement settled certified 
and filed in the manner and times and after the notices in this article' specified. 
If a review of the decision upon such application is sought on appeal, the 
errors specified in the notice must be embodied in the statement as settled 
aud certified. [R. C. 1905, § 10082 ; 1885, ch. 115, § 2 ; R. C. 1895, § 8273.] 

As to neceBBity of motion for new trial specifying errors relied upon. State "'• 
Scholfield, 13 N. l>. 664, 102 N. W. 878. 

Failure by state to object to motion for new trial when made without any specifica­
tions is not waiver of right to raise question as to lack of specification of errors. State 
Y. Empting, 21 N. D. 128, 128 N. W. 1119.

§ 109�0. Same. Time within which made. 'l'he application for a new trial,
except in case of a sentence of death, must be made before the time for an 
appeal has elapsed. In case of a sentence of death, the application may be 
made at any time before the execution. [R. C. 1905, § 10083; 1885, ch. 115, 
§ 2; R. C. 1895, § 8274.]

ARTICLE 3.-ARREST OP JUDGMENT. 

§ 10921. Motion in arrest of judgment defl.ned. A motion in arrest of
judgment is an application on the part of the defendant, that no judgment 
be rendered on a plea or verdict of guilty, or on a verdict against the 
defendant on a plea of former conviction or acquittal or once in jeopardy. 
It may be founded on any of the defects in the information or indictment 
mentioned in section 10737, unless the objection has been waived by a failure 
to demur, and must be made before or at the time the defendant is called 
for judgment. [R. C. 1905, § 10084; C. Cr. P. 1877, § 425; R. C. 1895, § 8275.]

Grounds for arrest of judgment same as demurrer. State v. Kent, 5 N. D. 5�6, 67
N. W. 1052, 35 L.R.A. 518; State v. Montgomery, 9 N. D. 405, 83 N. W. 873; City of
Lead v. Klatt, 13 S. D. 140, 82 N. W. 391.

Objecting to jurors who have served in same or similar case by motion in arrest of
judgment. 68 L.R.A. 884. 

Mistake as to name of juror in criminal case as ground for arrest of judgment. 47
L.R.A.(N.S.) 714.

Amendment of record to cure defect in indictment for which motion in arrest of judg0 

ment has been made. 67 L.R.A. 182. 
§ 10922. Court, without motion, may arrest judgment. The court may

also, on its own view of any of these defects, arrest the judgment without 
motion. The effect of allowing a motion in arrest of judgment is to place 
the defendant in the same situation in which he was before the information 
was filed or the indictment found. [R. C. 1905, § 10085; C. Cr. P. 1877, § 426; 
R. C. 1895, § 8276.]

§ 10923. Judgment &rrested. Further prosecution. Acquittal. If, from
the evidence in a trial, there is reason to believe the defendant guilty, and 
a new information or indictment can be framed upon which he may be 
convicted, the court may order him to be recommitted to the officer of the 
proper county, or admitted to bail anew, to answer the new information or 
indictment. If the evidence shows him guilty of another offense, he must be 
committed or held thereon, and in neither case shall the verdict be a bar 
to another prosecution. But if no evidence appears sufficient to charge him 
with any offense, he must, if in custody, be discharged, or if admitted to 
bail, his bail must be exonerated, or if money has been deposited instead of 
bail it must be refunded, and the arrest of judgment shall operate as an 
acq�ittal of the defendant of the charge upon which the information or 
indictment was founded. [R. C. 1905, § 10086; C. Cr. P. 1877, § 427; R. C. 
1895, § 8277.] 
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§§ 10924-10930 CRIMIN AL PROCEDURE. Judg111c11t 

CH.APTER 12. 
JUDG,:\IENT AND EXECUTION. 

ARTICLE 1. THE JUDGllENT, §§ 1092-1-10942. 
2. INDETERMINATE 8EXTENCE AND PAROLE, §§ 10943-10949.
3. PRODA'.l'ION OF UJUMIXALS, §§ 109.50-10958.
4. LENIENCY FOil FrnsT Ol'FEl\DEns, § 10959.
5. Am TO Poou Co�v1cTs, § 10%0.
6. 'l'IIE EXECUTION, §§ 10901-10988.

ARTICLE 1.-TIIE JUDGMENT. 
§ 10924. After conviction, judgment. Time. After a plea or verdict of

guilty, or after a verdict against the defendant on a plea of former couvictiou 
or acquittal or once in jeopardy, if the judgment is not arrested or a new 
trial granted, the court must appoint a time for pronouncing judgment. 
lR. C. 1905, § 10087; C. Cr. P. 18'i7, § 428; R. C. 1895, § 8278.] 

§ 10926. Time specified. The time appointed must be at least two days
after the verdict, if the court intends to remain in session so long, or if not, 
at as remote a time as can reasonably be allowed; provided, that if, for any 
cause, judgment cannot be rendered during the term, judgment may be ren­
derC'd at any subsequent term. [1907, ch. 88; R. C. 1905, § 10088; C. Cr. P. 
1877, § 429; R. C. 1899, § 8279.] 

§ 10926. Defendant's presence. Felony. Misdemeanor. For the purpose
oi judgmPnt, if the conviction is for a felony, the defendant must be personally 
present; if for a misdemeanor, judgment may be pronounced in his absence. 
[R. C. H105, § 10089; C. Cr. P. 1877. § 430; R. C. 1895, § 8280.) 

1'.Iotion for additional sccuritv must be granted and time for giving same lapse before 
court can dismiss elect.ion contest I.Jccause of insufficient security for costs. Murtha "· 
Howard, 20 S. D. 152, 105 N. W. 100. 

Right of accused to waive bis presence at time of receiving verdict upon trial for 
felony. 14 L.R.A.(N.S.) 603; 32 L.H.A.(N.S.) 306. 

-u,pon trial for misdemeanor. 21 L.R.A.(N.S.) 56.
§ 10927. Officer to produce defeudant. When the defendant is in custody,

the court may direct the officer in whose custody he is to bring him before it 
for judgment, and the .officer must do so accordingly. [R. C. 1905, § 10090; 
C. Cr. P. 1877, § 431; R. C. 1899, § 8281.]

§ 10928. Bench warrant. If the defendant has been discharged on bail,
or has deposited money instead thereof, and does not appear for judgment 
when his personal attendance is necessary, the court, in addition to the 
forfoiture of the undertaking of bail or of money deposited, may direct the 
clerk to issue a bench warrant for his arrest. [R. C. 1905, § 10091; C. Cr. P. 
J 877, § 4:12; R. C. 18V9, § 8282.] 

§ 10929. Same. Duty of clerk. The clerk, on the application of the state's
attorney, may, accorcliugly, at any time after the order, whether the court 
is sitting or not, issue a bench warrant into one or more counties. [R. C. 1905, 
§ 10092; C. Cr. P. 1877, § 433; R. C. 1899, § 8283. 1

§ 10930. Form of bench warrant. The bench warrant must be substan­
tially in the following form: 
State of North Dakota, 1 
County of ....•....... •J ss.
'l'o any sheriff, constable, marshal or policeman in this state: 

A. B. having been on the ........... day of ........... , A. D. 19 ... , duly 
convicted in the district court of the county of ................ of the crime 
of (designating it generally), you are therefore commanded forthwith to arrest 
the above named A. B. and bring him before that court for judgment, or 
i:: tlil' court has adjourned for the term, you are to deliver him into the 
custody of the sheriff of the county of ......•.•.•••••. (as the case may be). 
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and Execution. CRIMIN AL PlWCEDUilE. §§ 10930-10937

Given under my hand, with the seal of said court affixed, this . . . . . . . . . . . . 
day of . . • • • • • • • •  , A. D. 19 . . •

By order of the court. 
[Seal.] . . . . . . . . . . . . . . . . . . . .  , Clerk. 

[R. C. 1905, § 10093 ; C. Cr. P. 1877, § 434 ; R. C. 1899, § 8284. ] 
§ 10931. Where and how served. The bench warrant may be served in

any county of  the state, and in the same manner as  a warrant of arrest. 
[R. C. 1905, § 10094 ; C. Cr. P. 1877, § 435 ; R. C. 1 895, § 8285. ] 

§ 10932. Disposal of defendant on arrest. Whether the bench warrant
is served in the county in which it was issued or in another county, the officer 
must arrest the defendant and bring him before the court, or commit him 
to the officer mentioned in the warrant, according to the command thereof. 
[R. C. 1905, § 10095 ; C. Cr. P. 1877, § 436 ; R. C. 1899, § 8286. ] 

§ 10933. Defendant informed of rights. When the defendant appears for
judgment, be must be informed by the court, or by the clerk under its 
direetion, of the nature of the charge against him, and of his plea, and the 
verdict, if any thereon, and must be asked whether he has any legal cause 
to show why judgment should not be pronounced against him. [R. C. 1905, 
§ 10096 ; C. Cr. P. 1877, § 437 ; R. C. 1899, § 8287. ]

Per�onal presence of accused during trial is  presumed where record shows his pres­
ence during most of trial. State ex rel. Kotilinie v. Swenson, 18 S. D. 196, 99 N. W, 
1 1 1-l .  

§ 10934. Defendant may show cause against judgment. He may show
for cause against the judgment : 

1. That be i s  insane ; and if, in the opinion of the court, there is reasonable
ground for believing him to be insane, the question of bis insanity must be tried 
as hereinafter in this code provided for. If upon the trial of that question 
the jury find that he is sane, judgment must be pronounced, but if they find 
him insane he may be committed to the s,tate hospital for the insane, until 
he becomes sane, or is otherwise committed according to law, and when 
notice is given of the fact, as hereinafter provided for, he must be brought 
before the court for judgment. 

2 . That he has good cause to offer, either in arrest of ju4gment or for
a new trial, in which case the court may, in its discretion, order the judgment 
to b� deferred, and proceed to decide upon the motion in arrest of judgment, 
or for a new trial. [R. C. 1905, § 10097 ; C. Cr. P. 1877, § 438 ; R. C. 1899, 
§ 8288 . )

Power o f  court to suspend sentence temporarily on suggestion of  insanity. 33 
L.R.A. ( N.S. ) 115.

§ 10935. Judgment rendered. If no sufficient cause is alleged or appears
to the court why judgment should not be pronounced, it must thereupon be 
rernlrrt>d. [R. C. 1905, § 10098 ; C. Cr. P. 1877, § 439 ; R. C. 1899, § 8289.]  

§ 10936. Court to hear evidence. Degree of crime. Upon a plea of guilty
of a crime distinguished or divided into degrees, the court must, if said plea 
is accepted and the defendant does not designate in his plea the degrei, 
thereof, before passing sentence, determine the degree, and the provisious, 
RO far as applicable, of section 10938 and of lml8D shall govern in said 
detPrmination. [R. C. 1905, § 10099 ; R. C. 1895, § 8290. ]  

§ 10937. Same. Aggravation. Mitigation. After a plea or verdict of
guilty, in a case when a d iscretion is couferred upon the court as to the 
extent of the punishment, the court, upon the suggestion of either party that 
there are circumstances which may be properly taken into view, either in 
aggravation or mitigat ion of the punishment, may, in  its discretion, hear 
the same summarily at a specified time, and upon such notice to the adverse 
party as it may direct. [R. C. 1905, § 10100 ; C. Cr. P. 1877, § 440 ; R. C. 1899, 
§ 8291 . ]

Effect of excessive sentenre i n  criminal ease. 4 5  L.R.A. 1::1. 
2 4 i l  



§ §  10!J3S-10V42 CRIMINAL PHOCEDUHB. Judg m r n !  

§ 10938. How evidence presented. The circumstances must be prcsc1 1trd
by t1ie testimony of witnesses examined in open court, except that when a 
witness is so sick or infirm ns to be unable to attend, his deposition may be 
taken by a magistrate of the county out of court, at a specified time and plac,• . 
upon such notice to the adverse party as the court may direct. [R. C. 190[). 
§ 10101 ; C. Cr. P. 1877, § 441; R. C. 1899, § 8292. ]

§ 10939. Other evidence prohibited. No affidavit or testimony, or repre­
sentation of any kind, verbal or written, can be offered to or received by the 
court or member thereof in aggravation or mitigation of the punishment. 
except as provided in the last two sections. [R. C. 1905, § 10102 ; C. Cr. P. 
1877, § 442 ; R. C. 1899, § 8293.] 

§ 10940. Successive terms of imprisonment. If the defendant bas been
convicted of two or more offenses, before judgment on either, the judgment 
may be that the imprisonment upon any one may commence at the expiration 
of the imprisonment upon any other of the offenses. [R. C. 1905, § 10103 ; 
C. Cr. P. 1877, § 433 ; R. C. 1899, § 8294.]

Cumulative sentences. 7 L.R.A. ( N.S. ) 124 . 
--for offense under both municipal ordinance and stat.e statute. 1'7 L.R.A.(N.S. ) 65. 

§ 10941. Judgment for 1lne and costs. A judgment that the defendant
pay a fine and costs may also direct that he be imprisoned until both the 
fine and costs are satisfied, specifying the extent of the imprisonment, which 
must not exceed one day for every two dollars of the fine and costs, but 
such imprisonment does not discharge the judgment for fine and costs or 
either, and said judgment may at any time thereafter within the time limited 
by law, be collected upon execution issued thereon. [R. C. 1905, § 10104 ;  
C. Cr. P. 1877, § 444 ; R. C.  1895, § 8295. ]

Enforcement of fine by imprisonment. State v. Hogan, 8 N. D. 301, 78 N. W. 1051 ,
'73 Am. St. Rep. 759, 45 L.R.A. 166. 

Fine of one hundred dollars and imprisonment for ninety-five days for assault and 
battery is valid. State v, Fleming. 20 N. D. 105, 126 N. W, 565. 

Judgment that prisoner be impri soned and fined oertain sum &nd providing for addi· 
tional imprisonment in default of pu.ymcnt of fine is vs.lid. State v. Merry, 20 N. D. 
337 ,  127 N. W, 83. 

Person convicted of violation of or<l iuance regulating construction of wooden build• 
ings may be imprisoned if fine is not paid. :Mayville v. Rosing, 19 N. D. 98, 26 
L.R.A. ( N.S. ) 120, 123 N. W. 393.

S<>ntcnce of imprisonment until a. fine is paid. 12 Am. St. Rep. 202.
§ 10941&. Same. To be docketed. A judgment that the defendant pay a

fine and costs, or either, must be docketed and thereafter constitutes a lien 
upon the real estate of the defendant in like manner as a judgment for money 
rendered in a civil action. [R. C. 1905, § 10105; C. Cr. P. 1877, § 445 ; R. C. 
1895, § 8296. ] 

§ 10942. Judgment. Entered in minutes. Record. When judgment upon
a conviction is rendered, the clerk must enter the same upon the minutes, 
stating briefly the offense for wllich the eonviction has been had, and must, 
as soon as may be, annex together and file the following papers which con­
stitute a record of the action : 

1 . The information or indictment and all the papers filed in the action
together with a copy of the minutes of the plea or demurrer. 

2. A copy of the minutes of the trial .
3. The written charges given or refused, with indorsements if any thereon ;

the written instructions given by the court and the copy of any oral instruc­
tions by the court and filed with the clerk. 

4. A copy of the judgment. [R. C. 1905, § 10106; C. Cr. P. 1877, § 446 ;
R. C. 1 B%, § 8�97.l

P.elnting to fil ing of charge ; this section must be construed with S. D. Rev. Code 
Cr im. Proc. , § 350, N. D. Comp. L., I 7620. Territory v. Christensen, 4 D. 410, 31 N. \\· . 
847. 

Charge pn rt of j n , l;cmcnt roll ; need not be in bill of exceptions. State v. Evans, 1 2  
S.  D. 473 ,  8 1  � - W. S\!3.
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and Ezecution. CRIMINAL PilOCEDUU:. §§ 10!)43-10947

ARTICLE 2.- I�DETERMIXATE SE�TEXCE AXD I'.HtOLE. 
§ 10943. Term of imprisonment in the penitentiary. Every person who

shall be convicted of felony punishable by imprisonment in the penitentiary, 
except treason, murder in the first degree, rape and kidnapping, shall be 
�ent�nced . to the penitentiary, and the court imposing such sentence may in
its discretion refrain from fixing the limit or duration of the same, but in such 
cases the term of imprisonment shall not be less than the minimum term as 
now provided by law, or shall not exceed the maximum term as now or here­
after provided by law for the offense committed. [ 1909, ch. 175, § 1 ;  1907, ch . 
180, § 1 . ]  

Constitutionality o f  statutes providing for reduction of sentence for good behavior. 
34 L.R.A. 509 ; 1 L.R.A. ( N .S. ) 520. 

§ 10944. Otl!cial information of prisoner's cha.racter a.nd habits. It shall
�e the duty of the judge before whom any person is convicted and sentenced 
mdeterminately to the penitentiary, and also of the state 's attorney of the 
county in which such conviction is had, to file with the clerk of the district 
court an official statement of the facts and circumstances constituting and 
surrounding the crime whereof the prisoner was convicted, his age as nearly 
a.-; can be ascertained, together with all other information accessible in regard 
to the career of the prisoner prior to the time of the committal of the crime 
of which he was convicted, relative to his habits, associates, disposition and 
reputation, and any other facts and circumstances which may be capable 
of throwing light upon the question as to when such prisoner may be capable 
of becoming a law-abiding citizen. It shall be the duty of the official court 
reporter, at the dictation of the judge of said court, or the st.ate 's attorney of 
said county, to write the official statements of the judge and state 's attorney 
above referred to at the time of the conviction of the prisoner, and it Rhall 
be the duty of the clerk of the court to cause copies of such official judgment 
of the court at the time of issuing the same, and deliver the same, so attached, 
to the sheriff of the county, for transmission to the institution to which 
the prisoner is committed. [ 1909, ch. 175, § 2 ;  1907, ch. 180, § 2. l

§ 10945. Persons convicted and sentenced prior to the taking eft'ect of this 
act may apply for benefits of the sa.me. Any person who, prior to the taking 
effect of this article, may have been convicted of and sentenced for any crime 
except the crime of treason, murder in the first degree, rape and kidnapping, 
may apply to the board of pardons in the same manner as now provided by 
law for applications for pardons, and if upon investigation and a thorough 
hearing of all the facts, the board of pardons shall find that it is a case wherein 
the purpose of the law would have been best subserved by an indefinite sen­
tence, the board may in its discretion make an order pursuant to such finding. 
and the clerk shall forthwith transmit to the warden of the penitentiary a 
certified copy of sueh order, and the warden shall file and make entry thereof, 
and thereafter such person shall have and be entitled to the Rame status as 
if ori irinally sentE>need nncler the provisions of this act. f 1907. ch. 180, § � - 1  

§ 10946. Repeal. Saving clause. All acts and parts of acts in  confli ct with
this article are hereby repealed .  No part of this artirle, however. shall ever 
he construed to modify or annul, or in any way affect the validity of 1rny 
ronviction had. or senten<'e imposed prior to its taking e ff  Pct, nor to modify 
any of the existing provisions of law relative to the punishment for crimes 
!'numerated in section 109-13. [ 1907, ch. 180. § 4.] 

The words " th is act " in the ahove 11eetion refer to the net  of 1 907, ch. 180, which is 
now incorporated in sertione 1 0943-J 0 n r n  herein. 

§ 10947. Duties of field officers. It shall be the duty of the officer who is
or may hereafter be pro vided by law to . look after the wel fare of persons 
whose sentences have been snspencled or ,vho have been parol ed,  to snpenise, 
rare for and account for all pPrsons paroled accordin ir to the law of this 
,. tate ,  to keep a compldP record of paroled persons and to report to the 
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§ §  10947-10950 CRIMIN AL PRO'CEDURE. Judgment 

warden of the state penitentiary from time to time all matters pcrtaiu i r. ir  
t o  the employment, conduct and whereabouts o f  each person under pat"O ll'  
from the penitentiary, and in addition to render a full and complete report. 
at the end of each month of all persons paroled from the penitentiary. It 
shall also be his duty to apprehend and return to the penitentiary all persons 
that have violated their paroles. Further it shall be the duty of the field 
officer to devote all of his time to the discharge of bis duties as field officer, 
and such other duties as may be assigned to him in connection with the state 
penitentiary and the state penitentiary twine plant and other industries 
maintained by the state at the North Dakota state penitentiary, and that he 
shall at all times be subject to the order of the warden of the state peniten­
tiary, and he shall make reports direct to the warden on all matters pertaining 
to h is duties as field officer and other duties to which he may be assigned . 
[191 1 .  l'h. 225, § 1 ;  1909, eh. 175, § 3 . ]  

l'arole of  prisoner. 14 L.R.A. 285 .  
l s  t ime prisoner is out on J>arole to be deducted from term of eentience. 16

L.H.A . ( N .S. ) 304.
§ 10848. Board of experts. · The warden of the state penitentiary, the

prison physician, the chaplain of the state penitentiary, and one other person, 
to be chosen by the board of trustees of the state penitentiary, shall consti­
tute a board of experts, whose duty it shall be to pass upon the application 
for discharge of the inmates of the penitenti ary who may have been sentenced 
under the indeterminate sentence provided by law, and also to pass upon 
the application of the inmates of the penitentiary who may make application 
to be paroled, as provided by law. The board of trustees shall elect a member 
of the board of experts at their first meeting (held in April) after this law 
takes effect, and thereafter at the April meeting on each odd-numbered year. 
The term of this member of the hoard of experts shall be two years, com­
m!'neing immediately after the April board meeting in an odd-numbered year. 
'I'he chairman and secretary of the board of trustees of the state penitentiary 
shall certify to the governor and the stat e  auditor an the names of the members 
of t h e  boa rd of experts as soon as they are elected or constituted members 
thereof. The board of experts as above constituted shall determine and fix 
the elate when an inmate may be rel eased on parole or discharged, after the 
expirat ion of the minimum term of the sentence, and shall keep a complete 
record of all the findings and orders of the board. It shall be the duty of 
the boa1·d of experts to provide books of record, application blanks, and t� 
formulate n1les and regulations governing the conduct of the inmates, and 
t h e  manner in which they may become eligible to become applicants for dis­
charge or parole, to meet once in each month, and to keep a complete record 
of :in inmates discharged or paroled, and to make a biennial report to the 
hoard of trustees of all rules adopted, and of inmates paroled and discharged. 
:md of all  statist ics pertaining thereto. [ 1909, ch . 175, § 4. ]  

As to the right o f  the board of trustees of  the penitentiary to  parole inmates, Ill'<' 
herein sections 1 1 229-1 1234. 

§ 10949. Compensation. Each member of the board of experts, except the
warden of the pen itentiary and prison physician, shall receive five dollars a 
<lay and nec£'ssary traveling expenses for travel to and from the state penitcn ­
t.iary, and expenses for books and records, to be paid out of the general fnn<l 
of the state by the state treasurer on presentation of a voucher, as required 
h�· law, and approved by the board of trustees of the state penitentiary. [1909, 
ch. 175, § 5 . ]  

AnT1cr.1: 3 .- P1:onATION OF CarnrnALS. 
§ 10950. Probation. In all prosecutions for crime, except as hereinafter

provi ,l e<l , where the  defendant has pleaded or been found guilty, and where 
t he court or magistrate has  power to sen t ence such defendant to the penit<'ll ·  
t iary. an<l i t appears tlr n t  the defendant has  never before been imprisoned for 
erim", e ither in this state or 1>l5ewherc (but detention in an institution for 
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,1nd Execution. CRIMINAL PROCEDURE. §§  10950-10956

juvenile delinquents shall not be considered imprisonment) , and where it 
appears to the satisfaction of the court or magistrate that the character of 
the . defendant a�d circumstances of the case are such that he is not likely
agam to engage m an offensive course of conduct, and where it may appear 
that the public good does not demand or require that the defendant shall 
suffer �he penalty imposed by law, said court or magistrate may suspend the 
execution of the sentence, and place the defendant on probation in the mannt:r 
hereinafter provided. [ 1909, ch. 174, § 1.] 

Power of court to suspend sentence or stay execution of sentence. 33 LR.A. (N.S. )112 ; 39 L.R.A. (N.S. ) 242. 
Suspension of sentence for good behavior. 14 L.R.A. 285.Parole of prisoner. 14 L.R.A. 285. 

§ 10951. Exceptions. No persons convicted of murder, arson, burglary of
an inhabited dwelling house, incest, sodomy, rape without consent, assault with 
intent to rape, or administering poison, shall ·have the benefit of probation . 
[1909, ch. 174, § 2.] 

§ 10952. Sta.tus of proba.tioners. Whenever a sentence to the penitentiary
has been imposed, but the execution thereof has been suspended and the de­
fendant placed on probation, the effect of such order shall be to place said 
defendant under the control and management of the board of trustees of the 
penitentiary, and he shall be subject to the same rules and regulations as 
apply to persons paroled from the penitentiary after a period of imprison­
ment therein. [1909, ch. 174, § 3 . ]  

§ 10953. Blank forms for probation of prisoners. It shall be the duty of
the board of trustees of the state penitentiary to furnish the clerks of court 
of each county with blank forms setting forth the requirements and conditions 
used by them in the parole of prisoners of th13 institution, and in cases of 
prohat ion. [ 1 909, ch. 174, § 4. J 

§ 10£54. Certification of probationer to the penitentiary. Whenever it is
the judgment of the court that the defendant be placed upon probation, and 
under the supervision of the penitentiary, it shall be the immediate duty of the 
clerk of  the said court to make a full copy of the judgment of the court, with 
the order for the suspension of the execution of the sentence thereunder, and 
the reasons therefor, and to certify the same to the warden of the penitentiary, 
to which the court would have committed the defendant but for the suspension 
of the sentence. Upon entry in the records of the court of the order for such 
prohation, the defendants shall be released from custody of the court as soon 
as the requirements and conditions of the board of trustees of the penitentiary 
have been properly and fully met. [ 1909, ch. 174, § 5 . ]  

§ 10955. Field officer. The board of trustees of the penitentiary may ap­
point  and employ one officer, to be known as field officer for the institution 
who shall receive a salary of not to exceed nine hundred dollars per annum an.d 
who shall be an employe of the state penitentiary and who shall give his entirP 
time to penitentiary duties when not otherwise employed as field officer, smd 
whose duty it shall be without additional salary or compensation other than 
that for necessary expenses, to carefully look after the welfare of all persons 
whose sentences h ave been sui:1pended, and those who have been paroled from 
said institution after a period of imprisonment therein. [1911, ch. 226, § 1 ; 

· 1909, <'h . 174, § 6. J
§ 10956. Termination of probation. Whenever a person placed upon pro­

bation , as aforesaid, does not conduct himself in accordance with the rules and
regulations of the institution in whose charge be has been placed, the field
o'fficPr thneof may, without. warrant or other process, arrest said person and
<'Onvey him to said institution, and the board of trustees of the penitent iary
may, after a full  investigation and a personal hearing, because of such condn <'t .
forthwith terminate the probation and cause said person to suffer the pen alty
,-,f the sentrne<' prn.-iously suspended. Any person under probat ion who has
violated the cond i t ions of his probation shall, under order of the board o!
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trustees of the penitentiary, be subject to arrest in the same mauner as in 
the case of an escaped convict. In all such cases of termination of probation, 
the original sentence shall be considered as beginning upon the first day of 
imprisonment in the institution. [ 1909, ch. 174, § 7 . ]  

Is  time prisoner i s  out o u  parole t o  b e  deducted from term o f  sentence. 1 6  
L.TI.A. ( N.S. ) 304.

§ 10957. Release from probation. Whenever it is the judgment of the board
of trustees of the penitentiary that a person on probation has satisfactorily 
met the conditions of his probation, they shall cause to be issued to said person 
a firial discharge from further supervision; provided, that the length of !mch 
period of probation shall not be less than the minimum or mo1·e than the maxi­
mum [ term] for which he might have been imprisoned. [ 1909, ch. 174, § 8. ] 

§ 10958. Warrant for expenses. The state auditor shall issue his warrant
upon the state treasury, to pay from the appropriation for conviction and 
transportation of convicts, the necessary expenses of the field officer upon the 
presentation of itemized vouchers, properly approved of by the board of 
trustees of the state penitentiary. [1911, ch. 226, § 2 ;  1909, ch. 174, § 9. ) 

ARTICLE 4.- LENIENCY FOR FIRST OFFENDERS. 
§ 10959. Court may suspend or·modify sentence, when. In all prosecutions

for misdemeanors where the defendant has been found guilty, and where the 
court or magistrate has power to sentence such defendant to the county j ail, 
and it appears that the defendant has never before been imprisoned for crime, 
either in this state or elsewhere ( but detention in an insti tution for juvenile 
delinquents shall not be considered imprisonment) ,  and where it shall appear 
to the satisfaction of the court or magistrate that the character of the defend­
ant and circumstances of the case are such that such defendant is not likely 
again to engage in an offensive course of conduct, and where it appears that 
the public welfare does not demand or require that the defendant shall suffer 
the penalty imposed by law, said court or magistrate may suspend the execu­
tion of the sentence or may modify or alter the sentence imposed in such 
manner as to the court or magistrate, in view of all the circumstances, seems 
just and right. [1913, ch. 136. ) 

Power of court to suspend sentence. 33 L.R.A. (N.S. )  112 ; 39 L.R.A. ( �.S. ) 242. 

ARTICLE 5.- Am TO Poon CONVICTS. 
§ 10960. Assistance to persons convicted of crime provided for. Appropria­

tion. The superintendent of the society for the friendless, division of North 
Dakota, is hereby authorized and empowered by virtue of his office to render 
assistance in securing employment for poor persons convicted of crime who are 
placed upon probation, or paroled, or whose term of imprisonment in the state 
penitentiary is about to expire. It shall be his duty to visit such persons at the 
penitentiary of this state where he shall be for such purpose practically one 
day each week, or wherever they may be, to consult with them regarding 
employment and to secure employment for them within the state. There is 
hereby appropriated the sum of five hundred twenty dollars annually, which 
shall be audited and allowed and paid out of the general fund to the super­
intendent of the society for the friendless, monthly, in the same manner as 
other expenses of the government are paid, to defray his expenses in ren­
dering such service. [1911, ch. 46. ) 

ARTICLE 6.-THE EXECUTIOX. 
§ 10961. Execution to officer. When a judgment other than of death has

hccn pronounced, a certified copy of the entry thereof upon the minutes 
must be forthwith furnished to the officer whose duty it is to execute the 
judgment, and no other warrant or authority is necessary to justify or require 
its execution.  [R. C. 1905, § 10107 ; C. Cr. P. 1877, § 447 ; R. C. 1899, § 8298.J 
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§ 10962. For 1lne and costs. If the judgment is for a fine and costs or eithH
alone, execution may issue thereon as on a judgment in a civil action. [R. C. 
1905, § 10108 ; C. Cr. P. 1877, § 448 ; R. C. 1895, § 8299.] 

§ 10963. For imprisonment or 1lne and imprisonment. If the judgment ig
imprisonment, or a fine and imprisonment until such fine is paid, the defendant 
must forthwith be committed to the custody of the proper officer, and by him 
detained until the judgment is complied with. [R. C. 1905, § 10109 ; C. Cr. P. 
1877, § 449 ; R. C. 1899, § 8300. ] 

§ 10964. Judgment, by what officer executed. When the judgment is im­
prisonment in the county jail, or a fine and that the defendant be imprisoned 
until it is paid, the judgment must be executed by the sheriff of the county 
or subdivision. In all other cases when the sentence is imprisonment, . the 
sheriff of the county must deliver the defendant to the proper officer, in execu­
tion of the judgment. [R. C. 1905, § 10110 ; C. Cr. P. 1877, § 450 ; R. C. 1899, 
§ 8301. ]

§ 10965. Judgment of imprisonment in penitentiary. If the judgment is
for imprisonment in the penitentiary, the sheriff of the county or subdivision 
must, upon receipt of a certified copy thereof, take and deliver the defendant 
to the warden, superintendent or keeper of the penitentiary. He must also 
deliver to the warden or other proper officer a certified copy of the judgment, 
and take from the warden or other proper officer a receipt for the defendant, 
and make a return thereof to the court. [R. C. 1905, § 10111 ; C. Cr. P. 1877, 
§ 451 ; R. C. 1895, § 8302. ]

§ 10986. Authority while conveying defendant. The sheriff or his deputy,
while conveying the defendant to the proper prison, in execution of a judg­
ment of imprisonment, has the same authority to require the assistance of 
any citizen of this state, in securing the defendant, and in retaking him if 
he escapes, as if the sheriff was in his own county ; and every person who 
refnses or neglects to assist the sheriff, when so required, is punishable as 
if the sheriff was in his own county. [R. C. 1905, § 10112 ; C. Cr. P. 1877, 
§ 452 ; R. C. 1899, § 8303. ]
· § 10967. Imprisonment in penitentiary is a.t hard labor. In all cases when

by law a person is sentenced to imprisonment in the penitentiary, it shall 
be at hard labor, whether so designated by the jury or court or not. [R. C'. 
1905, § 10113 ; R. C. 1895, § 8304. ] 

R ight to compel prisoner to labor. 27 L.R.A. 5!13 .  
§ 10968. Judgment of death. Warrant to execute. When the judgment

of death is rendered the judge must sign and deliver to the sheriff of the 
county a warrant duly attested by the clerk under the seal of the court, 
stating the conviction and judgment and appointing a day upon which the 
judgment is to be executed, which must not be less than six months after the 
day in which the judgment is entered, and not longer than'nine months there­
after. [R. C. 1905, § 10114 ; C. Cr. P. 1877, § 453 ; R. C. 1895, § 8305 ; 1903, ch. 
99, § 14.] 

Changing punishment of one convicted of murder. State v. Rooney, 12 N. D .  144, 95 
N. W. 513 ; affirmed in Rooney v. North Dakota, 196 U.S. 319 ,  4:l L.ed. 494 ,  2� Sup. Ct .  
Rep. 264 ,  3 Ann. Cas. 76 .  

§ 10969. Statement and evidence sent governor. The judge of a court at
whieh a conviction requiring judgment of death is had must, immediately after 
the conviction, transmit to the governor, by mail or otherwise, a statement c,f 
the conviction and judgment, and of the testimony given at the trial. [R. C. 
1905, § 1011 5 ; C. Cr. P. 1877, § 454 ; R. C. 1899, § 8306. ] 

§ 10970. Governor. Judges of supreme court. The governor may there­
upon require the opinion of the judges of the supreme court or any of them. 
upon the statement so furnished. [R. C. 1905, § 10116 ; C. Cr. P. 1877, § 455 : 
R. C. 1 899, § 8307. ]

§ 10971 . Governor only can reprieve. No judge, court or other officer, other
than the governor, can reprieve or  suspend the execution of  the judgment of
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death, except thE: warden or his duly acting deputy, as provided in this article, 
unless an appeal 1s taken. [R. C. 1905, § 10117 ; C. Cr. P. 1877, § 456 ; R. C. 1895, 
§ 8308 ; 1903, ch. 99, § 15.]

§ 10972. Death penalty, how inflicted. The mode of inflicting the punish­
ment of death shall be by banging by the neck until the person is dead. [R. C. 
1905, § 10118 ; 1903, ch. 99, § 1 . ]  

§ 10973. Executions at penitentiary. The · warden of the North Dakota
penitentiary, or in case of his death, inability or absence, a deputy warden 
eh9:ll be the executioner ; and when any person shall be sentenced, by any 
cou� of the state having competent jurisdiction, to be hanged by the neck 
until dead, such punishment shall only be inflicted within the walls of the 
North Dakota penitentiary at Bismarck, within an inclosure to be prepared 
for that purpose under the direction of the warden of the penitentiary and the 
board of trustees thereof, which inclosure shall be higher than the gallows, 
and so constructed as to exclude public view. [R. C. 1905, § 10119 ; 1903, 
ch. 99, § 1. ]  

§ 10974. Trial judge to fix date of execution. All executions of the death
penal ty by hanging shall take place according to the provisions of this article, 
and on the day designated by the judge passing sentence, but before the hour 
of sunrise of the designated day. fR. C. 1905, § 10120 ; 1903, ch. 99, § 2. ] 

§ 10975. Compensation of executioner. The warden or deputy warden exe­
cuting the sentence shall receive for his services twenty-five dollars, which 
amount shall be in addition to other compensation allowed said warden or 
deputy warden by law. [R. C. 1905, § 10121 ; 1903, ch. 99, § 2.] 

§ 10976. Duty of sheriff. When a person is sentenced to death, all writs
for the execution of the death penalty shall be directed to the sheriff by 
the court issuing the same, and the sheriff of the county wherein the prisoner 
has been convicted and sentenced shall, within the next ten days thereafter, 
in as private and secure a manner as possible to be done, convey the prisoner 
to the North Dakota penitentiary, where the said prisoner shall be received 
by the warden, superintendent or keeper thereof, and securely kept in close 
confinement until the day designated for the execution, and the sheriff must 
also deliver to the warden or other proper officer a certified copy of the 
judgment and warrant to execute, as described in section 10968, and take 
from the warden or other proper officer a receipt for the defendant and make 
due return thereof to the court. [R. C. 1905, § 10122 ; 1903, ch. 99, § 3 .  J

Substituting penitentiary for county jail does not con■titute change of punishment. 
State v. Rooney, 12 N. D. 144, 9'5 N. W. 513 ; affirmed in Rooney v. North Dakota, 196 
U. S. 319, 49 L.ed. 4,)4, 25 Sup. Ct. Rep. 264, 3 Ann. Cae. 76. 

§ 10977. Fees. The sheriff shall receive for conducting the prisoner sen­
tenced to death to the North Dakota penitentiary, the same fees and mileage 
from- the  county where the conviction was hacl, that -is provided by law for 
the condncting of other prisoners sentenced to the state penitentiary, when 
duly approved by the board of county commissioners of said county. [R. C. 
1905. § 11)123 ; 1903, ch. 99, § 3 . )  

§ 10978. Whom allowed at execution. Besides the warden and such num­
her of guards as he th inks necessary, or h is deputy, the following persons 
may be present at the execution, but none others : The sheriff of any county 
in the state, the board of trustees and physicians of the North Dakota peni­
tentiary, the clergyman in attendance upon the prisoner, and such other per­
i-;ons as the prisoner may designate, not exceeding five in number, representa­
tives of the newspapers in the county in which the crime was committed, and 
one reporter from each newspaper published in the city of Bismarck. [R. C. 
1 905. § 1 0124 ; rno3. ch. 99, § 4. J 

§ 10979. Witnesses of execution. It shall be the duty of the warden of
t li c  st ate penitentiary to summon a jury of three men, one of whom shall be 
a rrQ'.nl nrly l i crnsrd physic ian.  whose duty it shall be to witness the execution 
a n d  i 1 1 1l i r t ion of the  d<'a th prnalty on every person condemned to death and 

2473 



and Execution. CRIMINAL PHOCED U U:E. § §  109 i9-10985

executed at the state penitentiary, and to examine the body of the condemned 
person after the execution has been performed, aud to ren<ll!r their verdict in 
writing as soon as they are convinced that life is exti11ct. The warden shall 
attach this verdict to his return, aud shall keep a verified copy on file at the 
penitentiary. Each juror shall receive a fee of six dollars, aud no mileage, 
for his services. [ 1909, ch. 110, § 1 . ]  

§ 10979a. Dea.th watch. I t  shall be the duty of  the ,varden of  the state
penitentiary to appoint two men to act as the death watch whenever a person 
is committed to the penitentiary to be executed. [ 1909, ch. 110, § 2. ] 

§ 10980. Duty of warden or deputy. Unless a suspension of the execution
be ordered by the governor, the warden or deputy warden shall proceed at 
the time and place named in the warrant, to cause the prisoner sentenced 
to be hanged by the neck until he be dead ; and of the manner of his execution 
of the warrant and his doings thereon, he shall forthwith make return to 
the clerk of the district court of the county from whence the prisoner was 
sentenced, who shall record the warrant and return in the record of the case. 
{R. C. 1 905, § 10125 ; 1903, ch. 99, § 5.] 

§ 10981. Disposition of body. The body of the executed person shall
be returned to the friends in any county in the state for burial, that they 
may request in writing, if made on the warden the day before the day set 
for execution ; providing that all expenses for the transportation and burial 
shall be borne by the person or persons making such request. If no such 
request is made, burial is to be made under the supervision of the warden or 
other proper officer of the penitentiary. [R. C. 1905, § 10126 ; 1903, ch. 99, 
§ 6. ]

§ 10982. Proceeding in case of escape. If the accused escapes after sen­
tence, and be not retaken before the time fixed for execution, he may be 
rearrci:ted and committed to the jail of the proper county, and the sheriff 
shall make return thereof to the court in which the sentence was passed ; 
and thert>upon the conrt shall again fix the time for execution, which shall 
be carried into effect as provided in this article. [R. C. 1905, § 10127 ; 1903, 
ch. 99, § 7 . ]  

§ 10983. When convict appears insane. I f  a convict sentenced to  death
appears to be insane the sheriff of the county wherein conviction was had, 
upon notice thereof from the warden of the penitentiary, or h is deputy, shall 
forthwith give notice thereof to the judge of the district court wherein the 
convict was sentenced, and to the state 's attorney, and shall summon a jury 
of six impart ial men to inquire into such insanity at the time and place to 
be fixerl by the judge. [R. C. 1905, § 101 28 ; 1903, ch. 99, § 8. ] 

Effect of insnnity after judgment. 38 L.R.A. 588.  
�lcthod of raising insnnity supt•rvening after com· iction. 10 L.R.A.(N.S. ) 1 129. 

§ 10984. Who shall attend inquiry, The judge, clerk of court and state 's
attorney shall attend the inquiry ; witnesses may be produced and examined 
before the jury ; if it be found that the convict is sane, the sheriff must 
forthwith return the prisoner to the penitentiary together ,vith a certified 
copy of the findings at the examination and the warden or his deputy must 
execute the judgment ; if the convict is found insane, the judge shall suspend 
the execution until the sheriff receives a warrant from the governor directing 
the same ; and the finding of the jury and order of the judge, certified b:v 
the judge, shall be entered on the journal of the court by the clerk. (R. C. 
190!'i. § 10129 ; 1903, ch. 99, § 9.) 

§ 1098u. Duty of sheriff. The sheriff shall immediately transmit a certified
copy of c;uch finding to the governor, who may, as soon as he is convinced 
that the convict h as become of sound mind, issue a warrant appointing a 
time for his E>xecution. The sheriff must thereupon in the same manner 
deliver the prisoner to the warden or other proper officer of the penit_entiary,
in like manner as described in section 10976, except that the sheriff shall 
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deliver to the said warden or other proper officer of the penitentiary, a cert i ­
fied copy of  the warrant of  the  governor only. [R. C .  1905, § 10130 ; 1 903, ch . 
S9, § 1 0. )  

§ 10986. When convicted female is pregnant. When there i s  good reason
to suppose that a female against whom judgment of death is rendered is 
pregnant, the warden or other proper officer of the penitentiary, must summon 
a jury of three regularly practicing physicians of this state to inquire into 
the supposed pregnancy. [R. C. 1905, § 10131 ; 1903, ch. 99, § 11 . )  

§ 10987. Sentence suspended, when. If by such finding it  appears that
such female convict is with child, the warden or other proper officer shall in 
like manner suspend the execution of her sentence, and shall transmit the 
findings to the governor, who, on being  satisfied that such woman is no 
longer pregnant, shall issue a warrant directed to the warden or other proper 
officer, appointing a day for her execution. [R. C. 1905, § 10132 ; 1903, ch . 
99, § 1 2. l 

§ 10988. Fees and mileage. All fees and mileage incurred under this
article shall, when duly approved by the warden of the penitentiary, be paid 
out of any fund on band appropriated for the maintenance and support of 
the North Dakota penitentiary. [R. C. 1905, § 10133 ; 1903, ch. 99, § 13.] 

CHAPTER 13. 

APPEALS. 

ARTICLE 1 .  NOTICE OF APPEAL AND SERVICE, § §  10989-1 1006. 
2 . D1s:-.nssrno APPEAL FOR IRREGULARITY, § §  1 1007, 11008.
3. AnomrnxT OF THE APPE ,, r., §§ 1 1 009-1 1 012 .
4 .  Junm1ENT IN SUPREME COURT, § §  1101 3-11 022.

ARTICLE 1 .- NoTICE OF APPEAL ,\ :-n SERVICE. 

§ 10989. Appeal, who may take. Either the defendant or the state may
bl ke  an appeal as provided in this article. [R. C. 1905, § 10134 ; R. C. 1895, 
§ s32r, . 1

Mny appeal o f  escaped prisoner be  considered. 44 Am. Rep. 88 ; 26 L.R.A. (N.S. ) 921 .  
R ight of  fug i th·c from Just ice to  prosecute an appeal. 4 1  Am.  Dec. 272. 

§ 10990. Defendant 's right to appeal. An appeal to the supreme court
may be t aken by th e defendant as a matter of right from any judgment 
against him. [ R. C. 1905, § 10135 ; R. C. 1895, § 8326. ] 

§ 10991. Title of action on appeal. The party appealing is known as the
appellant and the adverse party as the respondent ; but the title of the action 
is not changed in consequence of the appeal. [R. C. 1905, § 10136 ; C. Cr. P.  
1877, § 474 ; R. C. 18�5, § 8327. ]  

§ 10992. From what defendant may appeal. A n  appeal may b e  taken
by the defendant : 

l .  From a final judgment of conviction.
2. From an order refusing a motion in arrest of judgment.
3. From an order denyin g a motion for a new trial.
4. From an order made after judgment affecting any substantial right

of the party. [R. C. 1905, § 101 37 ;  C. Cr. P. 1877, § 475 ; R. C. 1895, § 8328. ) 
§ 10993. From what the state may appeal. An appeal may be taken by

the st.ate : 
1 .  From a judgment for the defendant on a demurrer to the information 

or ir1 d i etment. 
2. Fro1n an order grauting a new trial.
3 . From an order arrrsting judf.('ment.
4 .  Fr:1m an orclcr macl e  aft er j u d gment, affecting any substantial right
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5. From an order of the court directing the jury to find for the defendant.
[R. C. 19_05, § 10�38 ; C. Cr. P. 18771 § 476 ; R. C. J S%, § 8329. ] 

Ruling on obJection taken at trial is not within this section. State , •. Stunkard, 28 
S. D. 311 ,  133 :N". W. 253.
. S�ate �annot sue «;>Ut writ o.f error where _county court reversed conviction before
Justice without granting new trial. State v. Frnstad, 16 S.  D. 422, 93 N. W. G40. 

Right of state to appeal in criminai case. 19 L.R.A. 342. 
§ 10994. Time for appeal limited. An appeal from a judgment may be

taken within one year after its rendition, and from an order within sixty 
days after it is made. [R. C. 1905, § 10139 ; C. Cr. P. 1877, § 477 ; R. C. 1895, 
§ 8330. ]

First and last days in computing time for ap,pea1. 4g L.R.A. 226 ; 15 L.R.A. ( N.S. ) 
689. 

Time for taking appeal where last day falls on holiday. 19 L.R.A. 319.  
Loss of papers as excuse for delay in filing transcript on appeal . 25 L.R.A. (N.S. ) 

865. 
Time for transfer of cause to federal su,preme court. 66 L.R.A. 846. 

·§ 10996. Manner of taking appeal. Notice. An appeal is taken by the
party taking it or the attorney of such party, serving upon the adverse party, 
or the attorney of the adverse party who acted as an attorney of record in 
the district court at the trial, or at the time the order was made or judgment 
rendered, a copy of the notice of appeal, and by filing the original thereof, 
with the clerk of the district court of the county in which the order or 
judgment appealed from is made, entered or filed. [R. C. 1905, § 10140 ; R. C. 
18%, § 8331 . ]  

§ 10996. Persona.I service not ma.de. Publication. If personal service can­
not be made, the judge of the district court in which the action is pending 
or was tried, upon proof thereof, may make an order for publication of the 
notice in some newspaper, for a period not exceeding thirty days. Such 
publication is equivalent to personal service. [R. C. 1905, § 10141 ; R. C. 1895, 
§ 8332. ]

§ 10997. When appeal deemed taken. The appeal i s  deemed to be  taken
when notice thereof as required by sections 10995 or 10996 is filed in the 
office of the clerk of the district court of the county in which the order or 
judgment appealed from is made, entered or filed, with evidence of the 
IH'rvice or publication thereof indorsed thereon or attached thereto. [R. C. 
1905, § 10142 ; R. C. 1895, § 8333 . )  

§ 10998. Appeal by state. Effect. An appeal taken by the state in no
case stays or  affects the operation of the judgment in favor of the defendant 
until the judgment is reversed. [R. C. 1905, § 10143 ; R. C. 1895, § 8334. ] 

§ 10999. What judgments superseded by appeal. An appeal to the supreme
court from a judgment of conviction, stays the execution of the judgment 
in all capital cases, and in all other cases upon filing with the clerk of the 
district court of the county in which the conviction was had, a certificate 
of the judge who presided at the trial, or of a judge of the supreme court 
that in his opinion there is probable cause for the appeal, but not otherwise, 
except as hereinafter provided. [R. C. 1905, § 10144 ; C. Cr. P. 1877, § 479 ; 
R. C. 1895, § 8335. ]

§ 11000. Certiftca.te. Duty of sheriff'. If the certificate provided for in
the last section is filed, the sheriff must, if the defendant is in his custody, 
upon being served with a copy thereof, keep the defendant in his custody 
without executing the judgment, and detain him to abide the judgment OD 
the appeal. [R. C. 1905, § 1 0145 ; C. Cr. P. 1877, § 480 ; R. C. 1895, § 8336. ) 

§ 11001. Execution suspended. If, before the granting of the certificate,
the execution of the judgment has commenced, the further execution thereof 
is snspended, and upon service of a copy of such certificate upon the sheriff 
of the county _in which such judgment was entered, the defendant must be 
r<'stored, by the officer in whose custody he is, to his original custody. [R. C. 
1905, § 10146 ; C. Cr. P. 1877, § 481 ; R. C. 1899, § 8337. ] 
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� 11GC2. Duty of clerk when appeal taken. Upon the appeal being taken,
it shall be the duty of the el crk of the tl ist rict court with whom the notice of 
app(iai is filed, without charge and without 11uuecessary delay, to make out 
a foll and perfect transcript of nil the papers in the case on file in his office, 
e:xcep� th� papers returned by the committing magistrate on the preliminary 
e�ammat1on when there has been one, and of all the entries made in his 
mmute�, and certify the same under his hand and seal of the court, and 
transmit the same to the clerk of the supreme court, and upon receipt thereof, 
the clerk of the supreme court must file the same and perform the same 
s<'rvices as in civil eases without charge. [R. C. 1905, § 10147 ; C. Cr. P. 
1877, § 482 ; R. C. 1895. § 8338. ] 

It is eRs1•ntial in criminal case that assii,iment of errors be made in supreme coun 
to enable it to determine questions presented for review. State v. Johns, 25 S. D. 451, 
127  N. \V. 470. 

§ 11003. Appeal by less than a.11 defendants. When several defendant.a
are prosecuted and tried jointly, any one or more of them may join in taking 
an appeal, but those who do not join shall take no benefit therefrom, yet they 
may appeal afterwards. [R. C. 1905, § 10148 ; R. C. 1895, § 8339 . ]  

§ 11004. Right to use typewritten abstracts and briefs in criminal cases.
Upon appeal to the supreme court in criminal cases, where it shall be made to 
appear to the supreme court by the affidavit of the appellant that he has not 
the means with which to pay for printing the abstracts and briefs, he shall be 
permitted to file and use on such appeal typewritten abstracts and briefs, 
which typewritten abstracts and briefs shall be prepared in accordance with 
the rules of the supreme court. [ 1!J07, ch. 3, § 1 . ]  

§ 11005. Appeal. Stay. Custody of  defendant. An appeal taken by the
defendant docs not stay the execution of the • judgment in any case not 
capital, unless bail is put in, except when the judgment is imprisonment in 
the penitentiary, and an appeal is taken during the term at which the judg­
ment  is rendered, and the defendant is unable to give bail, and that fact is 
satisfactorily shown to the court, it may, in its discretion, order the sheriff 
or other officer having the defend ant in custody, to detain him in custody 
without taking him to the penitentiary, to abide the jud gment on appeal, 
if the <lefeudant desires it. [ R. C. 1905, § 1014-9 ; R. C. 1895, § 8340. ] 

R1•l<'nse on bail in capital ease pending appeal. 39 L.R.A . ( N.S. ) 768. 
§ 11006. Appeal taken. Bail put in. Clerk. Sheriff'. When an appeal is

tak(•11 by the ddendant, and bail is put in, it i s  the duty of the clerk to give 
forth wi th  to the defendant, his agent or attorney, a certificate under his hand 
and thP seal of the court, statin g that an appeal has been taken and bail put 
in ,  and the sheriff or other officer having the defendant in custody, must, 
upon the delivering of such certificate to h im, discharge the defendant from 
custody when imprisonment forms a part of the judgment and cease all 
f_urther proceedings in execution of the judgment, and return forthwith to 
the clerk of the court who issued it, the execution or certified copy of the 
entry of judgment under which he acted, with his return thereon, if such 
execution or cert ified copy bas been issued ; and if such execution or certified 
copy has not been issu<'d, it shall not be issued, but shall abide the judgment 
on the appeal. [R. C. 1905, § 10150 ; R. C. 1895, § 8341.] 

AnTICJ.E 2.- Drsmssrno APPEAL FOR InnEGUJ,ARITT. 

§ 11007. In substantial particulars. Notice. If the appeal is irregular
in any substantial part i cular, but not otherwise, the supreme court may on 
any day, on motion of the respondent, upon five days ' notice accompanied 
with the  copies of the papers upon which the motion is founded, order it to 
be d ismi:-sed. The d ismissal of an appc-al affirms the judgment. But if 
the i rr, · !!n l ar it ics corn pl11 i1wd of are t'Orrccte<l in a rensouable time, the appeal 
sha l l  no t  b f' d ismissed an<l the supreme court must fix the time and direct the 
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manner of correcting the irregularity. [R. C. 1905, § 10151 ; C. Cr. P. 1877, · 
§ 487 ; R. C. 1895, § 8342.]

§ 11008. When appeal must not be dismissed. An appeal must not be
dismissed for any informality or defect in the taking thereof. If the same 
is corrected within a reasonable time after an appeal has been dismissed, 
another appeal may be taken. If an undertaking has been given which is 
defective in any respect, a new one may be filed on appeal in the supreme 
court. [R. C. 1905, § 10152 ; R. C. 1895, § 8343.] 

ARTICLE 3.- AROUlfE�'T OF THE APPEAL. 
§ 11009. Appeal stands· for argument a.t first term. An appeal in a criminal

action shall stand for argument at the first term after the record is filed, 
unless for good cause shown the hearing is postponed to a subsequent term, 
but the parties or their attorneys may by stipulation fix an earlier day for 
the hearing with the approval of the supreme court. [R. C. 1905, § 10153 ;  
C. Cr. P. 1877, § 489 ; R. C. 1895, § 8344.]

Delay in prosecution caused by appeal u ground for discharge of accused. 56 L.R.A. 
518. 

§ 11010. When judgment must be affirmed. Reversal. The judgment may
be affirmed if the appellant fails to appear, but may be reversed only after 
argument, though the respondent fails to appear. [R. C. 1905, § 10154 ; 
C. Cr. P. 1877, § 491 ; R. C. 1895, § 8345.J

§ 11011. Number of counael heard. Upon the argument of the appeal if
the offense is punishable with death, three counsel upon each side must be 
heard if they require it. In any other case, the court may, in its discretion, 
restrict the argument to one counsel on each side. [R. C. 1905, § 10155 ; C. Cr. 
P. 1877, § 492 ; R. C. 1899, § 8346.]

§ 11012. Defendant need not appear in 111preme court. The personal ap­
pearance of the defendant in the supreme court on the hearing of an appeal, 
is in no case necessary. [R. C. 1905, § 10156 ; R. C. 1895, § 8347.] 

ARTICLE 4.- JUDOllENT IN SUPREME COURT. 

§ 11013. Technical errors to be disregarded. After hearing the appeal,
the court must give judgment without regard to technical errors or defects 
or exceptions which do not affect the substantial rights of the parties. [R. C. 
1905, § 10157 ; C. Cr. P. 1877, § 493 ; R. C. 1895, § 8348. ] 

Technical errors disregarded. State v. Finder, 10 8. D. 103, 72 N. W. 97 ; Territorr 
v. Keyes, 5 D. 244, 38 N. W. 440 ; Stat.e v. Reddington, 7 S. D. 368, 64 N. W. 170.

Material var iance between information and proof wlll not be disregarded. Stat.e v.
Ham, 21 S. D. 5!J8, 1 1 4  N. W. 713 .  

As to appellate court giving judgment without regard to technlcal errors in informa­
tion. State v. Johnson, 17 N. D. 554, 118  N. W. 230. 

Omitting word " general " before reputation of impeached witness in lnstruction aa 
techn ical error. State v. Madison, 23 S. D. 584, 122 N. W. 647. 

Unless there is error respecting substantial rights court on appeal will not disturb 
nrdict in criminal case. State v. Tolley, 23 N. D. 284. 136 N. W. 784.  

Judgment of conviction affirmed where defendant was clearly shown to have violated 
city ord inance by appearing . in public place in intoxicated condition. Milbank v. 
Cronlokken, 29 S. D. 46, 135 N. W. 7 11. 

§ 11014. Court may review intermediate orders. Upon an appeal taken
by the defendant from a judgment, the court may review any intermed iate 
order or ruling involving the merits, or which may have affected the judgment 
adversely to the defendant. [R. C. 1905, § 10158 ; R. C. 1895, § 8349 . ]  

§ 11015. Power of supreme court on appeal. The supreme court may reverse,
nffirm or modify the judgment or order appealed from, and may set aside, 
affirm or modify any or all the proceedings subsequent to, or dependent upon 
such judgment or order, and may, if proper, order a ne,v trial. In either 
case the action must be remanded to the district court with proper instructiona, 
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together with the opinion of tl1e  court.. [R C 1no:; § 101"9 R C 139:; 
§ 8350. l

· · iJ "• i) ; • • v,

Modification of judgment. Vallied v. Grakke, 7 S. D. 551,  64 N. W. urn ;  Territory 
Y. Conrad, 1 D. 348 ,  46 N. W. 605.

May order new trial in court below. State v. Reddington, 8 S .  D.  3 15, 66 N. W. 464.
Supreme court empowered to modify excessive sentence pronounced by district court.

Stat_e v. Wisney,ski, 13 N. D. 649, 102 N. W. 883, 3 A. & E. Ann. Cas. 907.
Right of trial court to cut off defendant's appeal by requiring or permitting a 

reduction of an excessive verdict. 39 L.R.A. ( N.S. ) 1065.  
Whether new tri:11 may be granted to the state uron appeal. 48 Am. St. Rep. 2 13.

§ 11016. New tnal ordered, where had. When a new trial is ordered
it must be had in the district court of the county from which the appeal was 
taken, or in some other county, or as directed by the supreme court. [R. C. 
1905, § 10160 ; R. C. 1895, § 8351 . ]  

§ 11017. Judgment reversed. When defendant discharged. If a judgment
against the defendant is reversed without ordering a new trial, the supreme 
court must direct, if he is in custody, that he be discharged therefrom, or 
if on bail , that his bail be exonerated, or if money was deposited instead of 
bail ,  that it be refunded to the defendant. [R. C. 1905, § 10161 ; C. Cr. P. 
1877, § 495 ; R. C. 1899, § 8352. ] 

§ 11018. Judgment affirmed, must be enforced. If a judgment against the
defondant is affirmed, the original judgment must be enforced. [R. C. 1905, 
§ 101 62 ; C. Cr. P. 1877, § 496 ; R. C. 1 895, § 8353. l

§ 11019. Judgment of court entered. Certiftcate. When the judgment of
the supreme court is given, it must be entered in the minutes, and a certified 
copy of the entry forthwith remitted to the clerk of the district court from 
which the appeal was taken. [R. C. 1905, § 10163 ; C. Cr. P. 1877, § 497 ; 
R. C. 1899, § 8354. ]

§ 11020. Certificate remitted, district court only has jurisdiction. After
the certificate of the judgment has been remitted to the court below, the  
appellate court has no further jurisdiction of  the appeal or  of  the proceedings 
there in, and all orders necessary to carry the judgment into effect must he 
mad<' by the district court to which the certificate is remitted. [R. C. 1905, 
§ 10164 : C. Cr. P. 1877, § 498 ; R. C. 1895, § 8355. ]

§ 11021 .  Appeal by state. Power of supreme court. If the appeal is taken
by the state, the supreme court cannot reverse the judgment or modify it 
so as to increase the punishment, but may affirm it, and shall point out any 
errors in the proceedings or in the measure of punishment and its opinion 
shall be obligatory on the district court as the correct exposition of the law. 
[R. C. 1 905, § 10165 ; R. C. 1 895. § 8356. ] 

Right of state to appeal in criminal case. 19 L.R.A. 342.  
§ 11022. Imprisonment. Reversal. Reimprisonment. Deduction. If a

defendant has during the pendency of an appeal, been imprisoned in the 
execution of the judgment appealed from, and upon a new trial ordered hy 
the supreme court. shall again be convicted, the period of his former imprison­
ment shall be deducted by the rlistrict court from the period of imprisonment 
to be fixed on the last verdict of conviction. [R. C. 1905, § 10166 ; R. C. 1895, 
§ 8357.]

CHAPTER 14. 

WITNESSES AND EVIDENCE. 
ARTICLE 1. COMPELLING THE ATTENDANCE OF WITNESSES, §§ 1 1023-11038. 

2. DEPOSITIONS IN CRIMINAL ACTIONS, §§ 1 1039-11049.
3. TAKE� WITHOUT THE STATE, § §  1 1050-11062.

ARTICLE 1 .- CmrPELLING THE ATTENDANCE OF WITNESSES.
§ 11023. Subpoena defined. The process by which the att1m4ance of a

witn Pss bPfore a court or ma �istrate is rPqnired.  is a subpoena. [R. C. 1905, 
§ 101G7 ; C. Cr. P. 1877, § 499 ; R. C. ltl99, § 8358. ]
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. § _11024. Magistrate may iaaue. A magistrate before whom a complaint
1s la 1J ,  or to whom a presentment of a grand jury is sent, may issue subpoenas, 
subscribed by him, for witnesses within the state, either on behalf of the 
state or the defendant. [R. C. 1905, § 10168 ; C. Cr. P. 1877, § 500 ; R. C. 1899, 
§ 8359. ]

§ 11025. State 's attorney, for grand jury. The state 's attorney may issue
subpoenas, subscribed by him, for witnesses within the state, in support of the 
prosecution, or for such other witnesses as the grand jury may direct, to 
appear before the grand jury upon an investigation before them. [R. C. 
1905, § 10169 ; C. Cr. P. 1877, § 501 ; R. C. 1899, § 8360. ) 

§ 11026. Same. Attendance upon trial. The state 's attorney may in like
manner issue subpoenas for witnesses within the state, in support of an 
information or an indictment, to appear before the court at which it is to 
l,e tried. [R. C. 1905, § 10170 ; C. Cr. P. 1877, § 502 ;  R. C. 1895, § 8361. )  

§ 11027. Clerk issue blanks for defendant. The clerk of the court at which
a criminal action is to be tried must, at all times, upon the application of 
the defendant, and without charge, issue as many blank subpoenas, under 
the seal of the court and subscribed by him as clerk, for witnesses within the 
state, as may be required by the defendant. [R. C. 1905, § 10171 ;  C. Cr. P. 
1 877, § 503 ; R. C. 1899. § 8362.] 

§ 11028. Form of subpoena. A subpoena, authorized by the last four sec•
tions, must be substantially in the following form : 

In the name of the state of North Dakota, 
To A. B. :  

You are commanded to appear before C. D., a justice of the peace, at the 
town of . . . . . . . . . . . . ( or " the grand jury of the county of . . . . . . . . . . . . , " 
or " the district court . . . . . . . . . . • .  , " or as the case may be ) ,  on (stating the 
day and hour) , as a witness in a criminal action prosecuted by the state of 
North Dakota against E. F. 

Dated at the town of . . . . • • . • • • . . (as the case may be) , the . . . . . .  day 
of . . . . . . . . . • . .  , 19 . . . 

" G. H., justice of the peace, " or " I. K., state 's attorney, " or " by order 
of the court, L. M:. , clerk, " ( as the case may be) . [R. C. 1905, § 10172 ; 
C. Cr. P. 1877, § 504 ; R. C. 1899, § 8363. ]

§ 11029. Subpoena duces tecum. If any books, papers or documents are
required, a direction to the following effect must be contained in the subpoena : 

And you are required also to bring with you the following : ( describe 
intelligibly the books, papers or documents required.) [R. C. 1905, § 10173 ; 
C. Cr. P. 1 877, § 505 ; R. C. 1899, § 8364.)

Comm it t ing magi strate cnnnot pun ish for contempt a witness who refused to obe:v
�nhpo<•nn duel's tecnm. Farnham v. Colman, 19 S. D. 343,  1 L.R.A. ( N.S. ) 1135, 117
Am. St. Rep. 944 ,  103  N.  W. 16 1 ,  9' A.  & F.. Ann.  Cas. 314.

§ 11030. Subpoena, by whom served. Peace officer. A subpoena may be
11erved by any person , but a peace officer must serve in his county any subpoena 
de livered to him for service, either on the part of the state or of the defend­
ant, and must , witli out delay, make a written return of the service, subscribed 
by h im, with the title of his office, stating the time. place and manner of 
servi cr .  [ R. C .  1905, � 10174 ; C. Cr. P. 1877, § 506 ; R. C. 1899, § 8365. ]  

§ 11031. How served. A subpoena is served by showing the original to
the witness personally and informing him of its contents. [R. C. 1905, § 10175 ; 
C. Cr. P. 1877, § 507 ; R. C. 1 899. § 8366. ]

§ 11032. Indigent witness. Expenses. When a person attends before a
magistrate, �rand jury or court, as a witness in a criminal action, upon a 
,mhpoena or in purimance of an undertaking, and it appears that he has come 
from a place outside of the county, or that he is poor and unable to pay 
the expen!"es of such attendance, the court at its discretion, if the attendance 
of the witness is upon a trial, by order upon its minutes, or in any other 
case, the judge, at his d iscrrt ion, by a written order, may direct the county 
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treasurer to pay the witness a reasonable sum to be specified in the order 
for the necessary expenses of his attendance. [R. C. 1905, § 10176 ; C. Cr. P. 
1877, § 508 ; R. C. 1899, § 8367. ) 

§ 11033. Duty of county treasurer. Payment. Upon the production of the
order or a certified copy thereof, the county treasurer must pay the witnf'ss 
the sum specified therein, out of the county treasury. [R. C. l!l05, § 10177 ; 
C. Cr. P. 1877, § 509 ; R. C. 1899, § 8368. )

§ 11034. When witness must attend out of his county. No person is
obliged to attend as a witness before a court or magistrate out of the county 
where the witness resides or is served with the subpoena, unless the com­

. mitting magistrate before whom the defendant is brought or the judge of 
the court in which the offense is triable, or a judge of the district court or a 
judge of the supreme court upon an affidavit of the state 's attorney or prose­
cutor, or of the defendant, or his counsel, stating that he believes the evidence 
of the witness is material, and his attendance at the examination or trial 
necessary, shall indorse upon the subpoena an order for the attendance of 
the witness. fR. C. 1905, § 1 0178 ; 1899, ch. 175 ; R. C. 1899, § 8369.) 

§ 11035. Disobedience. Contempt. Punishment. Disobedience to a sub­
poena, or a refusal to be sworn or to testify, may be punished by the court 
or magistrate as for a contempt, in the manner provided in the code of c iv il 
procf'd n re. fR. C. 1 905, § 10179 ; C. Cr. P. 1877, § 511 ; R. C. 1895, § 8370. J 

Committing maiistrate cannot puo ieh for eontcmpt a witness who refused to obey 
1111 1,p«><'na duces te,·um. Famhnm v. Colman, 19 8. D. 343, 1 L.R.A. (�.S. ) 1135, 117  
Am. 8t. Rep. 944 , 103 N. W. 1 6 1 , 9 A .  & E.  Ann .  Cae: 3 1 4. 

§ 11036. Witness for defendant, disobeying subpoenas. A witness disobey­
ing a subpoena issued on the part of the  defendant in a criminal action, 
unless he shows good cause for his nonattendance, is liable to the defendant 
in the snm of fifty dollars. which may be rC'covered in a civil action. [R. C. 
1905, § 1 01 80 ;  C. Cr. P. 1877, § 51 2 ;  R. C. 1 899, § 8371 . )  

§ 11037. Witness. Forfeiture of undertaking. When a witness has en terPd
into an undertaking to appear, upon his failure to do so, the undertakinf? is 
forft•i tP<l in the same manner as undertakings of bail . (R. C. 1905, § 101 81 ; 
R. C. l 899, § 8372 . ]

§ 11038. Witness for state confined. How attendance eft'ected. When the
testiml)11y of a witness for the state is required in a criminal action, before a 
court of record of this state, and such witness is confined in the penitentiary 
or in a county jail, an order for his temporary removal from the peniten­
tiary or such jail and for his production before such court, may be made by 
the c>onrt in  ,vhieh the action is pending or by the judg-e authorized by la,v to 
pres ide at  the trial of such action, but in case the penitentiary or such jail is 
not in the county in which the application is made, such order shall only 
be made upon the affidavit of the state 's attorney or some other person on 
behalf of the state showing that the testimony is material and necessary, and 
even then the granting of the order shall be in  the discretion of the court or 
such judge. The order must be executed by the sheriff of the county in which 
it is made in the following manner : 

1. If the person required as a witness is confined in the penitentiary, by
delivering to the warden th ereof a copy of such order, and it shall be the 
duty of the warden to d eliver the person so required to such officer and to 
take such officer 's receipt for such person indorsed upon the copy of such 
order ; or, 

2. If t he person required as a witness is confined in the county jail, by
<lel ivering- to the  ja i ln a copy of such order and it shall be the duty of the 
.ia i l<'r  to <le liver t h e  person so rN1uired to imch officer, and take such officer 's 
n: <' « • i pt for such person i ndorsed upon said copy of such order. 

It shn l l  be the duty of the  offi(•er r('ce ivin,:!  any such person to take him 
hefo re the proper court .  s n fp)y to keep h im.  n n d  when he is no longer required 
as a witness, to return h im to the custody  from which he was received. 
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Nei ther the warden nor the jailer shall be responsible for any such person 
until his return, and upon the return of any such person the warden or jai ler, 
as the case may be, shall indorse his receipt upon the original order. The 
sheriff executing any such order shall return the same to the clerk of tho 
district court of the county from which it was issued, and said clerk shall 
file and preserve the same among the papers in the action. The expense of 
executing such order shall be paid by the county in which the order shall 
be made. [R. C. 1905, § 10182 ; R. C. 1895, § 8373.] 

ARTICLE 2.- DEPOSITIONS IN CRIMINAL ACTIONS. 

§ 11039. Right of defendant to take. When a defendant has been held
to answer a charge for a public offense, he may either before or after an 
information has been filed or an indictment has been found, have witnesses 
examined conditionally, on his behalf as prescribed in this article and not 
otherwise. [R. C. 1905, § 10183 ; 1885, ch. 44, sub-ch. 1, § 1 ;  R. C. 1899, 
§ 8374. ]

§ 11040. In case of sick witness. When a material witness for the defendant
is about to leave the state, or is so sick or infinn as to afford reasonable 
ground for apprehending that he will be unable to attend the trial, the 
defendant may apply for an order that the witness be examined conditionally. 
[R. C. 1905, § 10184 : l 885.  ch .  44, sub-ch. 1, § 2 ;  R. C. 1899, § 8375.] 

�ight to ha�c d irect testi�ony ,s�ricken out where cross-examination is interrupted
by 1 1 lness of witness. 14 L.h.A. ( � .8. ) 493 .  

Sickness of witness as ground for admission of testimony given upon preliminary 
examination in a crim ina l  <•asc. 2 5 L.H .A. ( :!\ .S. ) S73.  

§ 11041. Application. Affidavit, what to contain. The application must be
made upon affidavit, stat ing : 

l. The nature of the offense charged.
2. The state of the proceedin gs in the action.
3 .  The name and residence of the witness, and that his testimony is material

1 0  the defense of the action.  
4. That the witness is about to leave the state, or is so sick or in.firm as to

afford reasonable grounds for apprehending that he will not be ahle to attend 
the tr ial .  [R. C. 1905, § 10185 ; 1885, ch. 44, sub-eh. 1, § 3 ;  R. C. 1899, § 8376. ] 

§ 11042. Same. Notice of. The application may be made to the con rt or
to a judge thereof, and must be made upon three d ays ' notice to the state 's 
attonit>y. [R. C. 1905, § 10186 ; 1885, ch. 44, sub-ch.  1 , § 4 ;  R. C. 1899, § 8!177.) 

§ 11043. Court to issue order for examination. If the court or judge is
satisfied that the examination of the witness is necessary, an order must be 
made that the witness he examined conditionally at a specified time and place, 
and that a copy of the order be SC'rved on the state 's attornPy with in  a speci ­
fied time before that fixed for the examination. [R. C. 1905, § 10187 ; 1885, 
ch . 44, sub-ch. 1,  § 5 ;  R. C. 1899, § 8378.]  

§ 11044 . .  Contents of order. Service. The order must direct that the exam­
ination be taken before a magistrate named therein ; and on proof being 
furnished to such magistrate of service upon the state 's attorney of a copy of 
the order, if  no counsel appeaNi on the part of the state, the examination 
must proceed. [R. C. 1905, § 10188 ; 1885, ch. 44, sub-ch. 1, § 6 ;  R. C. 1899. 
§ 8379 . ]

§ 11045. When examination shall not proceed. If  the state 's attorney or
other counsel appears on behalf of the state, and it is shown to the satisfac­
tion of the magistrate by affidavit or otl1er proof, or on the examinat ion of 
the witness, that he is not about to leave the state or is not sick or infirm, 
or that the application was made to avoid the examination of  the witn<>ss on 
the trial , the exam ination c::mnot take place. otherwise it mm:t proceed. [R. C. 
1905, § 1 0 1 89 ; 1885, eh. 44, sub-eh . 1 ,  § 7 :  R. C. 1 899, § 8380. l 

§ 11046. How attendance of witness enforced. The at1 enr1ancc of the wit­
ness may be enforced by subpoena issued by the magistrate before whom 
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the examination is to be taken, or from the court where the trial is to be h:.id .  
[R .  C .  1905, § 10190 ; 1885, ch. 44, sub-ch. 1 ,  § 8 ;  R .  C. 1899, § 8381 . ] 

§ 11047. Testimony must be written. Authentication. The testimony o f
the witness must be taken down i n  writing by the ruagi:;trate or b y  some 
person under his direction : or the magistrate may, in his discrct io11, order  
the testimony and proceedings to  be taken down in shorthand and for t hat 
purpose he may appoint a stenographer. The deposition or testimony of the 
witness must show and contain : 

1. The name of the witness, his age, his place of residence and his business
or profession. 

2. The questions put to the witness and bis answers thereto, consecutively
as the  questions are asked and answers given. Each answer must be distinetly 
read to the witness as it is taken down and corrected or added to unti l  it 
eonforms to what he declares to be the truth. But in cases when the testimony 
is taken down in shorthand the answer or answers need not be read to him. 

3. A statement of the grounds on which an objection to 1J. question on
either side is sustained or on which the witness declines to answer it. 

4. The signature of the witness to the deposition, or if he refuses to sign
it, his reasons for refusing must be stated in writing as he gives them. In 
cases when the deposition is taken down in shorthand, it must not be signed 
hy the witness. 

5 . It must be certified by the magistrate when reduced to writing by him
or under his direction, and signed by him. 

,vhen taken down in shorthand a transcript of the stenographer 's record. 
certified by him as being a correct statement of the testimony of the witness 
and proceediugs in the case, shall be prima facie a correct statement of such 
tt>st imony and proceedings. The stenographer shall within five uays after 
the close of such examination make a full and complete written or typewrittt>n 
transcript of his shorthand record and deliver the same to the magistrate 
before whom the same was taken, and thereupon said magistrate must add 
his certificate as if reduced to writing by him, and transmit the same carefully 
sealed up to the clerk of the court in which the action is pending, or may 
come for trial. [R. C. 1905, § 101 91; 1885, ch. 44, sub-ch. 1, § 9 ;  R. C. 1899. 
§ 8382. ]

§ 11048. Deposition may be read in evidenc(I. The deposition or certified
copy thereof may be read in evidence by either party on the trial upon its 
appearing that the witness is unable to attend by reason of his death, insanity, 
sickness or infirmity, or of his continued absence from the state. Upon read­
ing the depositions in evidence the same objections may be taken to a question 
or answer contained therein as if the witness had been examinetl ora1ly in 
court. rR. C. 1905, § 10192 ; 1885, rh . 44, sub-eh. 1, § 9 ;  R. C. 18:19, § 8383. 1

§ 11049. Witness confined in penitentiary. Procedure. When a material
witness for a defendant under a criminal charge is confined in the penitentiary, 
or in the county jail of a county other than that in which the defendant is 
to be tried, his deposition may be taken, on behalf of the defendant, in the 
manner provided for in the case of a witness who is sick, and the provisions 
of this code, commencing with section 11 039 and ending with section 11048. 
so far as applicable, govern in the  application for and in the taking and 
use of such depositions. Such depositio�s may be taken before any magistrate 
or notary public of the county in which the penitentiary or jail is situated. 
or in case the witness is confined in the penitentiary and the defendant is 
unable to pay for taking the deposition. before the warden, whose duty it 
sha11 be to act without compmsation. Every officer before whom testimony 
Rhall he taken by virtue herE>of, shall have authority to ailmin istH and shall 
administer an oath to the wit 11 Pss. that  h is  trst imo1n- sh:ill be the truth,  thr­
whole truth and nothin g- hut t h P  tn1 th .  [R. C. 1905, § 10193 ; 1885, ch. 4--t , 
sub-ch. 1, § 10 ; R. C. 1899, § 8381- .  l
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ARTICLE 3.-TAKEN WITllOGT THE ST.\TE. 

§ 11050. JJeposition, when witness not in state. When an issue of fact is
joined upon an indictment or information, the defendant may have any 
material witness, residing out of the state, examined in his behalf as prescribed 
in this article, and not otherwise. [R. C. 1905, § 10194; 1885, ch. 44, sub-ch. 2, 
§ l; R. C. 1899, § 8385.]

§ 11051. Commissioner. Interrogatories. Instruction. When a material
witness for the defendant resides out of the state, the defendant may apply 
for an order that the witness be examined on a commission, to be issued under 
the seal of the court and the signature of the clerk, directed to some party 
designated as commissioner, authorizing him to examine the witness upon 
oath on interrogatories annexed thereto, and to take and certify the deposition 
of the witness and return it according to the instructions given with the com­
mission. [R. C. 1905, § 10195; 1885, ch. 44, sub-ch. 2, § 2; R. C. 1895, § 8386.] 

Application for continuance to take testimony of nonresident witness only made in 
connection with application for appointment of commission. State v. Murphy, 9 N. D. 
175, 82 N. W. 738. 

§ 11052. Application. .Affidavit. Contents. Application must be made uron
affidavit stating: 

1. The nature of the offense charged.
2. The state of the proceedings in the action, and that an issue of fact has

been joined therein. 
3. The name of the witness, and that his testimony is material to the

defense of the action. 
4. That the witness resides out of the state. [R. C. 1905, § 10196; R. C.

1895, § 8387.] 
§ 11053. Sa.me. Notice of. The application may be made to the court or a

judge thereof, and must be upon three days' notice to the state's attorney. 
[R. C. 1905, § 10197 ; 1885, ch. 44, sub-ch. 2, § 4; R. C. 1899, § 8388.] 

§ 11054. Order of court. Commission. If the court or judge to whom the
application is made, is satisfied of the truth of the facts stated and that 
the examination of the witness is necessary to the attainment of justice, an 
order must be made that a commission be issued to take his testimony, and the 
court or judge may insert in the order a direction that the trial be stayed 
for a specified time reasonably sufficient for the execution of the commission 
and return thereof, or the case may be continued. [R. C. 1905, § 10198 ; 
1885, ch. 44, sub-ch. 2, § 5; R. C. 1899, § 8389.] 

Granting of continuance to procure witness is discretionary. State v. Pirkey, 22 
S. D. 550, 118 N. W. 1042, 18 A. & E. Ann. Cas. 192.

§ 11055. Interrogatories, service of. When the commission is ordered the
defendant must serve upon the state's attorney without delay, a copy of 
the interrogatories to be annexed thereto, ·with three days' notice of the time 
at which they will be presented to the court or judge. The state's attorney 
may in like manner serve upon the defendant or his counsel cross interroga­
tories, to be annexed to the commission, with like notice. In the interroga­
tories, either party may insert any question pertinent to the issue. When 
the interrogatories and cross interrogatories are presented to the court or 
judge, according to the notice, the court or judge must modify the questions. 
so as to conform them to the rules of evidence, and must indorse upon them 
his alterations, and annex them to the commission. [R. C. 1905, § 10199; 
1885, ch. 44, sub-ch. 2, § 6; R. C. 1899, § 8390.] 

§ 11056. Court must direct manner of return. Unless the parties otherwise
consent by an indorsement upon the commission, the court or judge must 
indorse thereon the direction and manner in which it must be returned, and 
may in his discretion direct that it be returned by mail or otherwise, addressed 
to the clerk of the court in which the action is pending, <ksignating his name, 
and the place where his office is kept. [R. C. 1905, § 10200; 1885, ch. 44, 
sub-ch. 2, § 7; R. C. 1899, § 8391.] 

�489 



§ §  110.37-110G2 CRIMINAL PROCEDURE. Witnesses, E r id,· 11re. 

§ 11067. Manner of executing commission. The commissioner, unless other­
wise specially directed, may execute the commission as follows : 

1 .  He must administer an oath to the witness that his answers gi ven to  
the interrogatories shall be  the truth, the whole truth and nothing but t l 1 t· 
truth. 

2. He must cause the examination of the witness to be reduced to writing
and subscribed by him. 

3. Ile must write the answers of the witness as nearly as possible in the
language in which he gives them, and read to him each answer so taken dowu, 
and 1•0 1Tect  or add to it until it conforms to what  he declares is the tru th .  

4. H the witness d ec l ines to answer a question, that fact, with the  reason
ass i gnC'J by him for d ecl ining. must be stated .  

5 .  I f  any papers or documents are produced before him, and proYed by 
t he  wi t n ess, they or copies of them must be annexed to the deposition, sub­
scri b e- , !  hy the witness, and certified by the commiss ioner. 

6. The  commissioner must subscribe his name to each sheet of the deposi­
t io 1 1 .  w i th the papers and documents proved by the witness, or copies thereof. 
to t h <� commissioner, and must close it up under seal, and address it as 
d i rec ted by the indorsement th ereon. 

7. If there is d i rection on the commission to return it by mail, the com­
missioner must immediately deposit it in the nearest post office. If any other 
d i rt · c t ion is made by the written consent of the parties, or by the court or 
j ucl g-t• , to the commissioner as to its return, the commissioner must comply 
with t lw d i rect ions. A copy of this section must be annexed to the commis­
sion. I R. C. 1 905, § 10201 ; 1885. ch. 44, sub-ch. 2, § 8 ;  R. C. 1899, § 8392. ]  

§ 11058. Commission delivered to an agent. If  the commission and return
arc de l ivered by the commissioner to an agent. he must deliver the same to 
the clerk to whom it is directC'd, or to the judge of the court in which the 
action is pending. by whom it may be received and opened upon the agent 
making affidavit that he received it from the hands of the commissioner, and 
thnt it has not been o�ned or altered since he received it. [R. C. 1905, 
§ 1 0202 : 1885, ch. 44, sub-ch. 2, § 9 ;  R. C. 1899, § 8393.J

§ 11059. Agent becoming incapacitated. Procedure. If the agent is dead,
or from sickness or other cause is unable personally to deliver the commission 
and return as prescribed in the last section, it may be received by the clerk 
or jud ge from any other person, upon his making an affidavit that he received 
it from the agent, that the agent is dead, or, from sickness or other casualty, 
unable to del iver it, and it has not been opened or altered since the person 
making the affidavit received it, and that he believes it has not been opened 
or al tPred si nce it came from the hands of the commissioner. [R. C. 1905, 
§ 1 020:1 : 1 885. ch. 44, sub-ch . 2, § 10 ; R. C. 1899, § 8394. ]

§ 11060. Commission and return must be filed. The clerk or judge receiv­
fog and opening the commission and return must immediatt>ly file it, with 
the  affitlavit mentioned in the last two sect ions, in the office of the clerk 
of the  court in which the  ind ictment or informntion is pending. If the 
commission and return is transmitti>d hv mail .  the clerk to whom it is 
ad<lressed must recPive it from the post offfce. and open and file it in his office. 
wh<>r<' it  must remain unl ess oth Prwise di 1·ccti><l by tl1 e eourt. [R. C. 190�, 
§ 10204 : lBS:5, ch. 44. snh-ch . 2, � 11 ; R. C. lS!l!l,  § 8395 . ]

§ 11061. Same. Constitute public record. The commission and return
must at all times he open to the inspection of all persons, who must be 
fnrn ish<'d a copy of t h P  same or any part thi>reof. by the clerk on paymmt 
of h i s  fees. [R. C. 1905, § 10205 ; 1885, ch. 44, sub-ch . 2, § 12 ; R. C. 1899. 
§ 83!l6 . l,

§ 11062. Depositions may be read on trial. Di>positions taken under a
com�ission may be read in  evidence by e i ther party on the trial, upon its 
being i-li own th at the witn ,•ss i s  unable to attend from any cause wbatt'ver ; 
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Jl iscellaneous Prov' ns. CRIMINAL PROCEDURE. §§ 11062-11064

and the same objections may be taken to a question in f .he interrogatories, 
or to the answers in the deposition, as if the witness had been examined 
oral ly in court. [R. C. 1905, § 10206 ; 1885, ch. 44, sub-ch. 2, § 13 ; R. C. 1899, 
§ 8397.]

CHAPTER 15. 

MISCELLA..�EOUS PROVISIONS. 

ARTICLE 1. INQUIRING INTO THE INSANITY OF THE DEFENDANT BEFORB TB.IAL 
OR AFTER CONVICTION, § §  11063-11071. 

2. COMPENSATION FOR ATTORNEYS AND WITNESSES, §§ 1 1072-11073.
3. Co:MPflO}.[JSINO MISDEMEANORS BY LEAVE OF THE CotraT, §§ 1107�

11077. 
4. CoRPOnATIONS, CRnHNAL AcTIONS AGAINST, §§ 11078-11086.
5 . F�NTITLINO AFFIDAVITS, § 11087.
6. Ennons AND MISTAKES IN PLEA.DINOS OB OTHER PROCEEDINGS,

§ 11088.
7. DISPOSAT, OF PROPERTY STOLEN OR EMBEZZLED, §§ 11089-11095.
8. FORFEITURE OF WEAPONS, § 11096.
9 . REPRIEVES, CO:\fMUTATIONS AND PARDONS, § §  11097-11110.

10. RAIL, §§ 1 1 1 11-11128.
11. SEARCH WARflANTS, §§ 11129-11149.
12. PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE, §§ 11150-11165.
13. DISl!ISSAL OF THE ACTION BEFORE OR AFTER INFORMATION OR IN­

DICTMENT FOUND FOR WANT OF PROSECUTION, § §  11166-11171. 

AnTrCLE 1 .- INQUIRING INTO THE INSANITY OF THE DEFENDANT BEFORE TRIAL 
OR AFTER CONVICTION. 

§ 110�. Insane person cannot be tried or punished. An act done by a 
person m a state of insanity cannot be punished as a public offense, nor can 
u person be tried, adjudged to punishment or punished for a public offense,
while he is insane. [R. C. 1905, § 10207 ; C. Cr. P. 1877, § 514 ; R. C. 1899,
§ 8398 . ] 

H�sponsibi l ity of insane person for crime. 36 Am. Dec. 402. \,\ cakne�s of mind as affecting rrsponsibility for criminal act. 10 L.R.A. (N.S. ) 999. 
Im pnirm1•nt of memory as defense to prosecution for perjury. 21 L.R.A. (N.S. )  993. 
Effect of insanity on question of heat or passion to mitigate homicide. 6 L.R.A.(N •• S )  825 . 
RcRpons ib i l ity for crime committed in flt of anger. 10 L.R.A. (N.8. ) 1032. 
lrn·, ist ible impulse as 1>xcuse for crime. 18 L.R.A. 224 ; 27 L.R.A. (N.S. ) 461. 
�h·usu rc of proof of insan ity in cr iminal case. 39 L.R.A. 737. 
What nn• in�une ddu�ione. 37 L.It.A. 26 1 .  
I nsan ity induced hv intoxication as t'Xcuse for crime. 36 L.R.A. 479.
Morph in i sm as affecting re!!ponsihi l ity. 39 L.R.A. 262. 
Iu�un i ty after commission of criminal act . 38 L.R.A. 577.

§ 11064. Doubt arising, question to be tried. Whe:n a criminal action la
called for trial, or at any time during the trial; or when the defendant is 
brought up for judgment on conviction, if a doubt arises as to the sanity of 
the <lefendant, the court must order the question as to his sanity to be sub­
mitted to a jury ; and the trial or pronouncing of the judgment must be 
suspended until the question is determined by their verdict, and the trial jury 
may be d ischarged or retained, at the discretion of the court, during the 
pendency of the issue of insanity. The jury may be impaneled from the jurors 
�ummoned and returned for the term, if not discharged, or others may be 
summoned by direction of the court as provided in sections 10781 to 10786, 
both inclusive. [R. C. 1905, § 10208 ; C. Cr. P. 1877, §§ 515, 516 ; R. 0. 1895, 
§ s:�99 . J
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§ 11065'. Procedure a.nd order of trial. The trial of the question of insauit ,y
must proceed in the following order : 

1. The counsel for the defendant must open the case and offer evidence in
support of the allegation of insanity. 

2. The counsel for the state may then open its case and offer evidenee in
support thereof. 

3. The parties may then respectively offer rebutting testimony on]y, unless
the court, for good reason, in furtherance of justice, permits them to · offer 
evidence upon their original case. 

4. When the evidence is concluded, unless the case is submitted to the
jury on either side or on both sides, without argument, the counsel for the 
state must commence, and the defendant or his counsel may conclude tho 
argument to the jury. 

5. If the action is for an offense punishable with death, two counsel on
l'ach side may argue the cause to the jury, in which case they must do so 
a lternately. If it is for any other offense, the court may, in its discretion, 
rt:'st rict the argument to one counsel on each side. 

6. The court must then charge the jury. [R. C. 1905, § 10209 ; C. Cr. P. 1877.
§ 517 ; R. C. 1899, § 8400. ]

F.vidence of hereditarv insanitv. 97 Am. Dec. 174. 
Expert opinion as to sanity. 39 L.R.A. 305 ; 6 Am. Dec. 59 ;  66 Am. Dec. 238. 
�om•x pert opin ion as to sanitv. 38 L.R.A. 721.  
Pr,.�umption of sanity with reference to criminal acts. 36 L.R.A. 722. 
Burden of proof as to san ity with reference to criminal acts. 36 L.R.A. 727. 
Burden of proof on issue of present insanity of defendant in criminal prosecution. 

34 L.R.A. ( N.S. ) 1115. 
Measure of proof of insanity. 39 L.R.A. 737. 

§ 11066. Charge of court. Sections applicable. The provisions of sections
10827 and 10829 in respect to the duty of the court upon questions of law, and 
of the jury upon questions of fact, and the provisions of section 10863 in 
respect to the charge of the court to the jury, upon the trial of an indictment 
or information, apply to the question of insanity. [R. C. 1905, § 10210 ; C. Cr. P .  
1877, § 518 ; R. C. 1895, § 8401 . )  

§ 11067. If found sane, trial to proceed. If  the jury find the defendant
sane, the trial of the action must proceed, or judgment may be pronounel'd, 
as the case may be. [R. C. 1905, § 10211 ; C. Cr. P. 1877, § 519 ; R. C. 1899, 
§ 8402. J

§ 11068. Defendant found insane. If the jury finds that the defendant is
insane, the trial or judgment must be suspended until he becomes sane, ann 
the court must order that he be, in the meantime, committed by the sheriff 
to the state hospital for the insane, and that upon his  becoming sane. he  bP 
redelivered to the sheriff. [R.  C. 1905, § 10212 ; C. Cr. P. 1877, § 520 ;  R.  C. 
1895, § 8403. ]  

Confinement of  one acquitted of  crime by reason of  insanity. 1 L.R.A. (N.S. )  540 : 
25 L.R.A. ( N.S. ) 946. 

Power of court to suspend aentence temporarily on suggestion of insanity. 33 
L.R.A. (N.S. ) 115.

§ 11069. Commitment exonerates bail. The commitment of the defendant ,
as mentioned in the last section, exonerates his bail, or entitles a person 
authorized to receive the property of the defendant to a return of money h 1• 
may have deposited instead of bail. [R. C. 1905, § 10213 ; C. Cr. P. 1877, § 521 : 
R. C. 1899, § 8404. ]

§ 11070. Defendant becoming sane. Procedure. If the defendant is re.
ccivcd into the state hospital for the insane, he must be detained there until 
he  hf'f'Omes sane. When he become>s sane the superintendent must give noticf• 
o f  t hat fa ct to the sheriff and state 's attorney of the county. The sheriff mu�t 
t lwrPnpon,  w i thout de lay. bring the defendant from the said hospital and plac· , ·  
h i m  in  t lw propt>r custoily, unt il he is brought to trial or  to judgment, as  tlw 
, · : ,, , .  1 1 1 1 1 _,, h i ' .  o r  i,; l 1•ga l l y  d is r •har�rd .  'fhe sheriff must reet>ive the actna 1 
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expenses incurred and no more. [R. C. 1905, § 10214 ; C. Cr. P. 1877, § 522 ; 
R. C. 1895, § 8405. ]

§ 11071. Expenses, how paid. The expense of taking the defendant to
the state hospital for the insane and of bringing him back shall be met and 
paid in the manner and as provided by law for the payment of the delivery 
thereto of persons admitted to said hospital by the commissioners of insanity 
of the county. [R. C. 1905, § 10215 ; C. Cr. P. 1877, § 523 ; R. C. 1895, § 8406.] 

ARTICLE 2.- COMPENSATION FOR ATTORNEYS AND WITNESSES. 
§ 11072. Indigent defendant, attorney appointed. In all criminal actions

when it is satisfactorily shown to the court that the defendant has no means. 
and is unable to employ counsel, the court shall appoint an<l assign counsel 
for his defense and allow and direct to be paid by the county in which such 
trial is had, a reasonable and just compensation to the attorney so assigned 
for such services as he may render ; provided, however, that such attorney 
shall not be paid a sum to exceed twenty-five dollars in any one case. [R. C. 
1905, § 10216 ; 1879

{ 
eh. 7, § 1 ;  R. C. 1895, § 8407.] 

Right of counae assigned to defend indigent person to compensation from public in 
absence of statute. 36 L.R.A. (N .S. ) 377. 

§ 11073. Same. Witnesses subpoenaed for. Whenever it appears to the
court before which a criminal action is about to be tried that the defendant 
is unable to pay the witnesses in his behalf, such court must make an order, 
to be entered in the minutes, that such witnesses, naming them, as may be 
deemed reasonable be subpoenaed and attend at such trial at the expense of 
the county liable to pay the costs of the prosecution of such action and such 
witnesses shall be paid accordingly. [R. C. 1905, § 10217 ; R. C. 1895, § 8408. ]  

Aa  to county paying fees of defendant's witnesses in criminal case. Murphy v. Dis­
trict Ct., t4 N. D. 542, 105 N. W. 728, 9 .A. & E • .Ann. Cas. 170. 

ARTICLE 3.- ConROJlISING MISDEMEANORS BY LEA VE OF THE COURT. 
§ 11074. When misdemeanor may be compromised. When a defendant is

held to answer on a charge of misdemeanor, for which the person injured 
by the act constituting the offense bas a remedy by a civil action, the offense 
may be compromised as provided in the next section, except when it was 
committed :  

1. By or upon an officer of justice while in the execution of the duties of bis
office. 

2. Riotously ; or,
3. With an intent to commit a felony. [R. C. 1905, § 10218 ; C. Cr. P. 1877,

§ 524 ; R. C. 1899, § 8409. ]
Compounding crime aa consideration for contract. School Dist. v .  Alderson, 6 D .  145, 

41 N. W. 466. 
Termination of criminal prosecution by compromise and settlement so aa to support 

suit for mal icious prosecution. 2 L.R.A. (N.S. l 945. 
§ 11076. Stay of proceedings upon compromise. If the party injured

appears before the court in which the trial is to be bad, at any time before the 
trial, and acknowledges that he has received satisfaction for the injury, the 
court may in its discretion, on payment of the costs incurred, order all pro­
ceedings to be stayed upon the prosecution and the defendant to be discharged 
therefrom ; but in such cases the reasons for the order must be set forth therein 
and entered on the minutes. [R. C. 1905, § 10219 ; C. Cr. P. 1877, § 525 ; R. C. 
1899, § 8410.]  

§ 11076. Order to stay is a bar. The order authorized by the last section
is a bar to another prosecution for same offense. [R. C. 1905, § 10220 ; C. Cr. P. 
1 877, § 526 ; R. C. 1899, § 8411. ]  

§ 11077. Compromise limited. No public offense can be compromised, nor
can any proceedir,g  for the prosecution or punishment thereof, upon a com-
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promise, be stayed, except as provided in sections 11074 and 11075. [R. C. 
1905, § 10221 ; C. Cr. P. 1877, § 527 ; R C. 1899, § 8412. ] 

ARTICLE 4.- CORPORATIONS, CnnnNAL AcTioxs AGAINST. 
§ 11078. Magistrate. Summons, requirements of. Whenever a presentment

by a grand jury or a complaint in writing is laid before a magistrate charging 
a corporation within his jurisdiction, of a public offense wit hin its abil ity to 
commit, the magistrate must file the same and thereupon issue a summons 
signed by him, with bis name of office, requiring such corporation to appear 
before him to answer the charge at a specified place and time, not less t han 
ten days after the issuance of the summons. [R. C. 1905, § 10222 ; C. Cr. P. 
1877, � 528 ; R. C. 1895, § 8413. ] 

Pr ... l!<'ntm<'nt not nec�ssary before indictment. State v. Security Bank, 2 S. D. 538, 
51  N .  W. 337.  

May a corporation be convicted of homicide. 21 L.R.A. (N.S. )  998 ; 45 L.R.A. (N.S. ) 
344 .  

§ 11079. Form of summons. The summons must be in substantially the
following form : 
State of North Dakota, } County of . . . . . . . . . . . . GS. :

In the name of the state of North Dakota. 
To th,� ( 11ami 1 1g the corporat ion ) :  

You are hereby summoned to appear before me at {naming the plaee) ,  on 
(specifying the day and hour ) ,  to answer to the charge made against you, 
upou the complaint of A. B., or the presentment of the grand jury of the county 
of . . . . . . . . . . . . . .  for (designating the offense generally) .  

Dated at the city (or town) of . . . . . . . . . . . . . . . . . . . .  , the . . . . . . . . . . day 
of . . . • . • • • • • • •  , 19 . • • 

Justice of the Peace. 
(or as the case may be.) 

[R. C. H l05, § 10223 ; C. Cr. P. 1877, § 529 ; R. C. 1899, § 8-114. ]  
§ 11080. Summons, manner of service. 'fhe summons must be served at

least five days before the day of appearance fixed therein by delivering a copy 
thereof and showing the original to the president, or other bead of the 
corporation, or to the secretary, cashier or managing agent thereof. [R. C. 
1905, § 1 0�24 ; C. Cr. P. 1877, § 530 ; R. C. 1899, § 8415 . ]  

§ 11081. Charge investigated. Manner of. At the time appointed in the
summons, the magistrate must investigate the charge in the same manner as 
in t1ie case of a natural person brought before him, so far as those proceedings 
are appl icable. f l{. C. 1 905, § 10225 ; C. Cr. P. 1877, § 531 ; R. C. 1899, § 8416. ] 

§ 11082. Certificate of magistrate. Procedure. After hearing the proofs,
the magistrate must certify upon the presentment or the complaint either 
that there is, or is not, sufficient cause to believe the corporation guilty of the 
offense charged, and must return the complaint and certificate and the depo• 
sitions of witnesses, if any have been taken, and exhibits together with a 
certified copy of the proceedings as they appear on his docket, and in the same 
manner as prescribed in section 10624. [R. C.- 1905, § 10226 ; C. Cr. P. 1877, 
§ 532 : R. C. 1895, § 8417. ]

§ 11083. Certificate of probable ca.use. Procedure. If the magistrate returns
a certificate that there is sufiicient cause to believe the corporation guilty of 
the off(·nse char,:red, the state 's att orney may, at the next term of the district 
court, file an information therefor, as in the case of a natural person held to 
answer. The state 's at torney of the county may, by leave of the court, file 
an information against a corporat ion in l ike manner charging it with the com ­
miss ion of a public offense, or the grand jury may return an indictmel l t  
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therefo t·, without any previous action on the part of a magistrate. [R. C. 1905, 
§ 1022i ; C. Cr. P. 1877, § 533 ; R. C. 1895, § 8-118. ]

Corporation may be ind ict('d in first instance as an individual. State v. Security 
Dank, :! S. D. 53S ,  51 X. \\', 337 ; State v. First Kat. Bank, 2 S. D. 568, 5 1  N. \\'. 587 . 

§ 11084. Appearance of corporation. Pleas. I f  an information is filed
or an indictment returned, the corporation may appear by counsel to answer 
the same. If it does not thus appear a plea of uot guilty mu�t be ent ered, 
and the same proceedings had therron as in other cases. [R C. 1905, § 10228 ; 
C. Cr. P. 18ii, § 534 ; R. C. 1895, § 8419 . ]

§ 11085. Information filed or  indictment returned. Summons. When an

information is filed, without a preliminary cxami1 1at ion, or an indictment 
returned against a corporation, the clerk of the district court must issue a 
summons i� its corporate name, commanding it to appear and answer the 
information or indictment, and such summons must be served in the manner 
provided for the service of a summons in the code of civil procedure. [R. C. 
1905, § 1 0229 ; R. C. 1895, § 8420. ] 

§ 11086. Defendant's default. Ple&. Fine collected. When the sheriff or
other officer returns the summons with his certificate showing due service 
thereof, the corporation, on and after the day appointed in such summons for 
its appearance, must be considered in default, and the court must order the 

. clerk to enter the plea of not guilty for said corporation in the minutes of 
the court, and all further proceedings shall be had in said act ion as if the 
corporation had appeared and pleaded not guilty to the information or indict­
ment ; and if upon the trial the corporation is found guilty, the court must 
impose a fine upon it as prescribed by law and enter judgment for the amount 
of such fine and the costs of said action in the same manner as on a judgm1mt 
"in a civil action. [R. C. 1905, § 10230 ; C. Cr. P. 1877, § 535 ; R. C. 1 895, 
§ 8421 . ]

ARTICLE 5.- ENTTTLD<O AFFID.\ VITS. 
§ 11087. Affidavits need not be entitled. It is not necessary to entitle an

affidavit or deposition in an action, whether taken before or after information 
or indictment or upon an appeal ; but if made without a title or with an 
erroneous title, it is as valid and effectual for every purpose as if it were 
duly ent itled, if it intelligibly refers to the procced iugs, information, ind ict­
ment or appeal in which it is made. [R. C. 1905, § 10231 ; C. Cr. P. 1877, 
§ 536 ; �. C. 1899, § 8422. ]

ARTICLE 6.- ERRORS AND MISTAKES IN PLEADINGS OR OTHER PROCEEDINGS.
§ 11088. Informalities in plea:ings not f&t&l. Neither a departure from the

form or mode prescribed in this code in respect to any pleadings or proceed­
ing, nor an error or mistake therein, renders it invalid, unless it has actually 
prejudiced the defendant or tended to his prejudice, in respect to a substantial 
right. rR. C. 1905, § 10232 ; C. Cr. P. 1877, § 537 ; R. C. 1899, § 8423. ] 

Informal ities In Indictment not fatal. State v .  La Croix, 8 S. D. 369, 66 N. W. 944 ;  
Terri tory ,·. Keyes, 5 D. 244, 38 N. W. 440. 

!\('w information may be filed correcting errors. State v. Basledaltl, 3 N. D. 36, 53 
N. W. 4 30. 

Proof of larc!'nv of g('l<ling iR sufficient to sustain information alleging larceny of 
horse. State v. Matejousky, 22 S. D. 30, 115 N. W. 96. 

ARTICLE 7.- DISPOSAL OF PROPERTY STOLEN OR EMBEZZT,ED. 
§ 11089. Stolen property to be held by officer. When property alleged to

have been stokn or embezzled comes into the custody of a peace officer, be 
must hold it subject to the order of ,the magistrate autqorized by the ne�xt
sect ion to d irect the d isposal thereof. [R. C. 1905, § 10233 ; C. Cr. P. 18 , 7, 
§ G:J8 : R. C. 1 899, § 8424 . )

§ 11090. Magistrate to give order for delivery. On Ratisfactory proof of
the title of the owner of the property, the magistrate b�fore whom the com-
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plaint is laid, or who examines the charge against the person accused of steal­
ing or embezzling the property, may order it to be delivered to the owner on 
his paying the reasonable and necessary expenses incurred in its preservation, 
to be certified by the magistrate. The order entitles the O"\\rner to demand and 
reeeive the property. [R. C. 1905, § 10234 ; C. Cr. P. 1877, § 539 ; R. C. 1895, 
§ 8425. l

Included. in crime of burglary. State v. Vierck, 23 S. D. lti6, 120 N. W. 1098. 
§ 11091. Magistrate. Property stolen. Delivery. If property stolen or

embezzled comes into the custody of a magistrate, it must be delivered to the 
owner on satisfactory proof of his title, and on his paying the necessary 
expenses incurred in its preservation, to be certified by the magistrate. [R. C. 
1905, § 10235 ; C. Cr. P. 1877, § 540 ; R. C. 1899, § 8426. ] 

§ 11092. Court ma.y order delivery. If property stolen or embezzled has
not been delivered to the owner, the court before which a trial is had for 
stealing or embezzling it, may, on proof of his title, order it to be restored to 
the owner. [R. C. 1905, § 10236 ; C. Cr. P. 1877, § 511 ; R. C. 1899, § 8427. ] 

§ 11093. Not claimed in six months. County treasurer. If the property
stolen or embezzled is not claimed by the owner before the expiration of 
six Jl\Onths from the conviction of a person for stealing or embezzling it, the 
magistrate or officer having it in custody must, on the payment of the neces­
sary �xpenses incurred in its preservation, deliver it to the county treasurer, 
by whom, if it is money, it must be paid into the county treasury, or if it is 
not money, it must be sold and the proceeds paid into such treasury. [R. C. 
1 905, § 10237 ; C. Cr. P. 1877, § 542 ; R. C. 1895, § 8428.] 

§ 11094. Receipt to accused. Clerk. Magistrate. When money or . other
property is taken from a defendant arrested upon a charge of a public offense 
the officer taking it must at the time give duplicate receipts therefor, specify­
ing particularly the amount of the money, or the kind of property taken, one of 
which receipts he must deliver to the defendant, and the other of which he 
must forthwith file with the clerk of the court to which the complaint and 
other papers in the case are, by law, required to be sent. When such property 
is taken by a police officer of any incorporated city or town, he must deliver 
one of the receipts to the defendant, and one, with the property, at once to 
the clerk or other person in charge of the police office in such city or town, 
or, if there is no such clerk or other person, then to the magistrate before 
whom such defendant may be taken for examination or trial. [R. C. 1905, 
§ 10238 ; C. Cr. P. 1877, § 543 ; R. C. 1895, § 8429. ]

§ 11095. Duty of clerk or magistrate. The said clerk or other person or
magistrate must enter in a suitable book every amount of money and a de­
scription of every article of property taken from each person so arrested, and 
must attach a number to every amount of money and every article of property 
and make a corresponding entry thereof, but when the receipt and property, 
as provided in the last section, are delivered to a magistrate it shall be suf­
fici,mt compliance with the provisions hereof if the entries are made in his 
docket. [R. C. 1905, § 10239 ; R. C. 1895, § 8430.] 

ARTICLE 8 .- FORFEITURE OF WEAPONS. 

§ 11096. Forfeiture of weapons found on persons convicted of crime. When
there shall have been found on any person arrested and convicted of felony, 
misdemeanor or other crime, any firearms or any sharp or d�ngerous weapon. 
,vhich is usually used for attack, such firearm or weapon shall be forfeited to 
the state. [ 1911, cp. 135. ] 

ARTICLE 9.- REPRIEVES, COlfMUTATIONS AND PARDONS. 

§ 11097. Board of pardons. The governor shall have power in conjunetion
with the board of pardons of which the governor shall be ex-officio a member. 
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.and the other members of which shall consist of the attorney-gener&.1 of the 
state of North Dakota, the chief justice of the supreme court of the state 
of North Dakota and two qualified electors who shall be appointed by the 
governor, to remit fines and forfeitures, to grant reprieves, commutations and 
pardo�s after conviction for all offenses except treason and cases of impeach­
ment, m the manner and under the conditions hereinafter prescribed, but not 
otherwise. [R. C. 1905, § 10240 ; 1901, ch. 34, § 1 . ]  

Definition and effect o f  pardons. 59 Am. Dec. 572. 
Legislative power to grant pardon or amnesty. 34 L.R.A. 251. 
Pardon as affecting enhanced punishment for later offense. 8' L.R . .A. 402 ; 24 

L.R.A. ( N.S. ) 435.
Effect of pardon or commutation of sentence on conjugal rights. 7 L.R.A. (N.S. ) 272.
--on right to disbar attorney convicted of felony. 16 L.R.A. ( N.S. ) 272.
--of husband or wife upon marriage relation. 31 L.R.A. 519".
--'-on civil liability for libel or slander. 21 L.R.A. 503 ; 31 L.R.A. {N.S. ) 147,
-on fines and forfeitures. 15 L.R.A. 395.
--on liability for costs. 43 L.R.A. ( N.S. ) 207.
Power of municipal authorities to remit penalties or punishment for violation of

municipal ordinances. 38 L.R.A. (N.S. ) 196. 
Conditional pardons and parole of prisoner. 14 L.R.A. 285 .  

§ 11098. Governor may suspend execution for treason. Upon conviction
for treason the governor shall have the power to suspend the execution of 
sentence until the case shall be reported to the legislative assembly at its next 
regular session, when the legislative assembly shall either pardon or commute 
the sentence, direct the execution of the sentence or grant further reprieve. 
[R. C. 1905, § 10241 ; 1901, ch. 34, § 1.]  

§ 11099. Report to legislature. The governor shall communicate to the leg­
islative assembly at each regular session each case of remission of fine, reprieve, 
commutation or pardon granted by the board of pardons, stating the name 
of the convict, the crime for which he is convicted, the sentence and its date 
and the date of the remission, commutation, pardon or reprieve, with their 
reasons for granting the same. [R. C. 1905, § 10242 ; 1901, ch. 34, § 1 . ]  

§ 11100. Unanimous vote required. Quorum. Every pardon or commuta­
tion of sentence shall be in writing and shall have no force and effect unless the 
same be granted by unanimous vote of those present of said board convened as 
!;ttch, four of whom shall constitute a quorum ; " Provided that at special meet­
ings, called in case of emergency, the governor, the chief justice of the supreme 
court and the attorney-general may constitute a quorum. " A reprieve in a 
case where capital punishment has been imposed may be granted by the gov­
ernor, but for such time only as may be necessary to secure a meeting of said 
board of pardons for the consideration of an application for a reprieve, pardon 
or commutation of the sentence so reprieved. Said board may grant an abso­
lute or conditional pardon, and any conditional pardon shall state the terms 
and conditions on which it was granted. Such board of pardons may issue 
it<1 warrant under the seal of said board to any proper officers to carry into 
effect snch pardon which warrant shall be obeyed and executed instead of 
the sentence which was first originally pronounced. [1911, eh. 227 ; R. C. 
1905, � 10243 ; 1901, ch. 34, § 2 ;  1903. ch. 42. ] 

Conditional pardons. 111 Am. St. Rep. 108. 
Power to Impose in pardon conditions extending beyond term of sentence. 5 

L.R.A. (N.S. ) 1064 ; 20 L.R.A. ( �.S. ) 337 ; 26 L.R.A. (N:S. ) 110.
§ 11101. Pardon, commutation or reprieve, officer to make return of. When­

ever any convict is pardoned by such board, or his punishment is commuted 
or a reprieve is granted, the office_r to whom the warrant for that purpose is 
issued, after executing the same, shall make return thereof under his hand 
with his doings thereon, to the governor, as soon as may be, and he shall also 
file with the clerk of the court in which the offender was convicted, an 
attested copy of the warrant and return, a brief abstract of which the clerk 
�hall subjoin to the record of his conviction. [R. C. 1905, § 10244 ; 1901, ch. 
:i-t, § 3 . )
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§ 11102. Right of board of pardons to reconsider action recommending
pardon or parole. That the state board of pardons is hereby authorized to 
reconsider at any time before any conviet has been released and finally dis­
charged from the state penitentiary, their action in recommending the par­
doning or paroling of any convict, based on their own motion or the petition 
of intnested parties. [ 1 913, ch. 215. ] 

Right to reca ll pardon. 22 L.R.A. ( N.S. ) 238. 
§ 11103. Board meetings to be held. When. The board of pardons shall

hold at least two regular meetings in each calendar year, and may hold such 
other meet ings as i1 shall deem expedient. 8uch rC'gular meetings shall be 
held on the second day of June and the second day of December of each 
year at the executive office. All other meetings of said board shall be held 
in the executive chamber at the state capitol, or in such other place as may 
he ordered by said board ; provided, that the board of pardons shal l at each 
session visit the state penitentiary and hold at lt•ast one meeting there when­
ever the board of ·pardons shall be called to hold either a regular or special 
meet i ng. [ 1 909, ch. 178 ; R. C. 1 905, § 10245 ; 1901,  ch. 34, § 4 ;  1905, ch . 53. ] 

§ 11104. Applications, how made. Every application for a pardon, reprieve
or commutat ion of sen tence shall be in writing, addressed to the board of 
pardons, and shall be signed by the convict or some person in his behalf. 
It sha II concisely state the grounds upon which the pardon, reprieve or com­
muta t i on  is sought, an<l in addition shall contain the following facts : 

1 .  'fhe name unller which the convict was indicted, and every alias by which 
he lr n s  lH•Pn known . 

2. The  date and terms of sentence and the name of the offense for ,�hich
it was imposed.  

3 . 'l'ht:' name of the tr ial  judge and of the state 's attorney who participated
at the trial  of the convict, together with that of the county in which he was 
tried.  

4 . A succ inct statement of  the ev idence adduced at the trial wi th  the
indorsPrri< •nt  of the judge or county nt tonwy who tried the case, that the same 
is s11 Lst ant i n l ly  corrc·ct. If suc·h statement and indorsement are not furnished, 
the  rNison t hereof shall be statC'd. · 

5. 'l'lw n g-e, birthp l ace, parentage, occupation, residence during five years
immedia tely preceding conviction, of convict. 

6. A statement of other arrests, indictments and convictions, if any, of the
con vict. 

The board of pardons may adopt such other rules and regulations not 
inconsistent with the provisions of this article, as may appear to them proper 
and necessary to carry out the provisions thereof. [R. C. 1905, § 10246 ; 1901 , 
eh . 34. § 5 . ]  

§ 11105. Duty of  clerk of  boa.rd. All applications for pardons, reprieves
or commutations of sentence shall he filed with the clerk of the board of 
pardons. The said clerk shall. immediately upon receipt of such application , 
ma i l  not i c e  thereof, an<l of the time and place of hearing thereof, to the 
j 11 dg<> of the court wh�rein the applicant was tried and sentenoed, and to 
the sta t e 's attorney ,vbo prosel�uted the applicant, or his successor in office ; 
prov ; <l c ·rl .  that a reprieve in capital cal'-es may be granted as provided in section 
11 1 00 wi thout such notice, and provided further, the pardons or commutations 
of s<•nt<>nee of persons committed to a <'ounty jail 01· to a workhouse may be 
grant<>r1  hy said boarrl withont notice .  fR. . C. 1905, § 10247 ; 1901,  ch. 34, § 6. ] 

§ 11103. Clerk of boa.rd. Records . The governor 's private secretary, or in
h i s  1, hs<'nee the exe<'utive clerk. sh all be and act as the clerk of the board 
of pardons and shall  pprform th!'  dut i es herC'in required of such clerk, and 
:q , r· h  o1 h ,• r  dut i<>s as ma:v be pr<'�cr ihed hy sa i<l board of pardons without 
, , 1 J i , , r- 0 1· fnrther com1w11sa t i o11 . Th C' hoarrt shall be supplied by the secretary 
,, , f  s ! : 1k Y, i t h  s : i l' h  L o o :, s .  l > l a nb an rt stationery as shall be necessary. Said. 
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board shall p_reserve a record of every petition received for a pardon, reprieve 
or commutation of sentence, and of every pardon, reprieve or commutatiou of 
sentence granted or refused and the reasons assigned therefor. The clerk 
shall keep such records and perform such duties in relation thereto as shall 
be prescribed by the board, and all such records and files shall be kept and 
preserved in the office of the governor at the state capitol, and shall be open 
to the inspection of the public at all reasonable times. [R. C. 1905, § 10248 ;
1901, ch. 34, § 7. ]  

§ 11107. Powers of board. The board of pardons shall supply itself with 
a seal , with which every pardon, reprieve or commutation of sentence shall 
be attested. It may issue process requiring the presence of any person before 
it, or the presence of any officer before it, with or without books and papers, 
in the matter pending before said board, and may take whatever reasonable 
steps in such matter as it may deem necessary to a proper determination 
therc>of. Whenever a person is summoned before the board by its authority 
he may be allowed such compensation for travel and attendance as the board, 
in its discretion, may deem reasonable. [R. C. 1905, § 10249 ; 1901, ch. 34, 
§ 8. )

§ 11108. Appropriation. Compensation of members of board. The sum of
six hundred dollars, or so much thereof as may be necessary, is hereby annually 
appropriated for the purpose of carrying out and enforcing the provisions 
of this article. The two qualified electors to be appointed on the board shall 
receive as compensation five dollars per diem while necessarily employed in 
attendance upon the sessions of the board and all traveling expenses neces­
sarily incurred therein, to be paid as provided by law for the payment of trus­
tees under section 11194. [R. C. 1 905, § 10250 ; 1!.101, ch. 34, § 9 . ]  

§ 11109. Restoration of  citizenship, when. The board of pardons is hereby
empowered to restore to citizenship any person convicted of any offense 
committed against the state, upon cause bei11g shown, either after the execu­
tion or expiration of sentence or at any other time. [R. C. 1905, § 10251 ; 
1901, ch. 34. § 10. ] 

§ 11110. Governor may issue warrant. The governor is hereby empowered
to issue his warrant to all proper officers to carry into effect any act which 
he has power to do and which is regulated in this article and all such offi<'.l�rs 
are hereby required to obey such warrant. [R. C. 1905, § 10252 ; R. C. 18%, 
§ 8442. ]

ARTICLE 10.- BAIL. 

§ 11111. Admission to bail defined. Admission to bail is the order of a
competent court or magistrate that the defendant be discharged from actual 
custody upon an undertaking with sufficient sureties for his appearance. 
[R. C. 1905, § 10253 ; R. C. 1895, § 8443. ]  

Discharge o f  defendant on  giving undertaking. State v .  New•on, 8 S. D. 327, 66 
N. W. 468 ; Re Markuson, 5 N.  D. 180, 64 N. W. 939. 

Aa to meaning of " not admitted to bail." State ex rel. Adam• v. Larson, 12 N. D. 
474, 97 N. W. 537. 

§ 11112. Taking of bail defined. The taking of bail consists of the accept­
ance by a competent court or magistrate, or legally authorized officer, of the 
undertaking with sufficient sureties for the appearance of the defendant 
in person, according to the terms of the undertaking or that the sureties will 
pay to the state a specified sum. [R. C. 1905, § 10254 ; R. C. 1895, § 84-14. ] 

Discharge of defendant on giving undertaking. State v. Newson, 8 S. D: 327, 66 
N. W. 468 ; Re Markuson, 5 :S. D. 180, 64 N .  W.  93:1. 

Aa to meaning of " not admitted to bail." State ex rel. Adams v. Larson, 12 N. D. 
474, 97 N. W. 537. 

§ 11113. When bail must be taken. Bail by sufficient sureties shall be
admitted upon all arrests in criminal actions when the offense is not punishable 
by death, and in such actions it may be taken by any competent court, 
magistrate or legally authorized officer. [R. C. 1905, § 10255 ; C. Cr. P. 1877, 
§ 552 ; R. C. 1895, § 8445. ]
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§ �1114. Bail upon capital charge. Bail by sufficient sureties may be
admitted upon arrests in criminal actions when the offense is punishable by 
death unless the proof of guilt is evident or the presumption thereof great. 
In such actions it shall be taken only by the supreme court or a judge thereof, 
or by a district court or a judge thereof, and the taking thereof shal l be 
discretionary, regard being had to the nature and circumstances of the offense 
and to the evidence and to the usages of law. The finding of an indictment 
or the filing of an information does not add to the strength of the proof or 
the presumption fo be drawn therefrom. In case the action has been tried
by jury, and the jury have not agreed on a verdict and have been discharged 
by reason of inability to agree, then the defendant shall be entitled to bail, 
unless it shall appear to the court or judge, by proof, that such disagreement 
was occasioned by the misconduct of the jury or the defendant or his counsel. 
[R. C. 1905, § 10256 ; 1885, ch. 19, § 1 ;  R. C. 1895, § 8446.]  

Bail in capital casea a matter of discretion. State v. Collins, 10 N. D. 464 ,  88
N. W. 88. 

State bound to show that proof is evident or presumption great on application for
bail in capital case. State v. Kauffman, 20 S. D. 620, 108 N. W. 246. 

On court's discretion as to allowance of bail on first degree murder charge. Regan 
v. Sorenson, 13 N. D. 356, 100 N. W. 745. 

Bail in capital case. 39 L.R.A. (N.S. ) 752 ; 81 Am. Dec. 87.
§ 11115. Bail on appeal after conviction. After a conviction of an olfense

not punishable with death, a defendant who has appealed may be admitted 
to bail : 

1. As a matter of right, when the appeal is from a judgment imposing a fine
only. 

2. As a matter of discretion in all other cases. [R. C. 1905, § 10257 ; C. Cr. P.
1877, § 554 ; R. C. 1895, § 8447. ]  

Not to be released on giving bail until writ of error obtained. Re Markuson, 5 N. D.
180, 64 N. W. 939. 

§ 11116. Before conviction. After conviction. If the offense is bailable
the defendant may be admitted to bail before conviction : 

1. Foo- his appearance before the magistrate during the pendency of a trial
or on the examination of the charge before being held to answer. 

2. To appear before the court to which the magistrate holds him to appear
upon the defendant being· held to answer after examination. 

3. After information filed or indictment found, either before the warrant
is issued for his arrest, or upon any order of the court committing him or 
increasing the amount of bail, or upon his being surrendered by his bail to 
answer the information or indictment in the court in which it is filed or found, 
or to which it may be transferred for trial. 

And after conviction : 
1. If the appeal is from a judgment imposing a fine only, on an undertaking

of bail that he will pay the same or such part thereof as the appellate court 
may direct, if the judgment is affirmed or modified, or the appeal is dismissed. 

2. If a judgment of imprisonment has been given, that he will surrender
himself in execution of the judgment, upon its being affirmed or modified, or 
upon the appeal being dismissed, or that in case the judgment is reversed and 
the cause remanded for a new trial , he will appear in the court to which said 
cause may be remanded, and submit himself to the orders and process thereof. 
[R.  C. 1905, § 10258 : R. C. 1895, § 8448. ]  

§ 11-117. Qua.li:fica.tions of bail. Justifl.ca.tion. The qualifications of bail
arc the same as those in civil cases, and the sureties must in all cases justify 
by affidavits taken before the magistrate, court or judge, that they each 
po�s.,ss t h osp, qualifications. [R. C. 1905, § 10259 ; C. Cr. P. 1877, § 555 ; R. C. 
J S!l!l .  § 844!) . ]  

§ 11118.  Bail taken. Order of  discharge. Upon the allowance of  bail and
t h  " xernt i on o f  t h P  requ isite undertaking to the state, the court under whost" 
r t :· r- . .  :-s lw is h , • 1 . L  or t h <' nr n � istmtc or other officer must, if the defendant 
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is in custody, make and sign an order for his discharge, upon the delivery of  
which to the officer having him in custody, the defendant must be discharged.  
[R. C. 1905, § 10260 ; C. Cr. P.  1877, § 556 ; R.  C.  1895, § 8450. ] 

Dlecbarge of defendant on giving undertaking. State v. Newson, 8 S. D. 327, 66 
N. W. 468 ; Re Markuson, 6 N. D. 180, 64 N. W. 949. 

As to meaning of " not admitted to bail!' State ex rel . Adams v. Lar1on, 12 N. D. 
474, 97 N. W. 537. 

§ 11119. Deposit for b&il. A deposit of the sum of money mentioned in
the order admitting to bail, is equivalent to bail, and upon such deposit the 
defendant must be discharged from custody. If the defendant has given bail, 
he may at any time before the forfeiture of the undertaking, in like manner 
deposit the sum mentioned therein, and upon the deposit being made the bail 
is exonerated. Every deposit of money under the provisions of this section 
shall be with the clerk of foe court in which the defendant is held to answer. 
[R. C. 1905, § 10261 ; C. Cr. P. 1877, § 557 ; R. C. 1895, § 8451. ) 

Bond of indemnit:y against liability on undertaking given in criminal action is not 
void as against public fOlicy. Western Surety Co. v. Kelley, 27 S. D. 465, 131 N. W. 808. 

Deposit of ca1h in heu of bail, in absence of statutory authority. 44 L.R.A. ( N.S. ) 
1150. 

§ 11120.1 Notice to state's attorney. When the admission to bail is a matter
of discretion, the court, magistrate or officer to whom the application is made. 
mt1st require reasonable notice thereof to be given to the state 's attorney 
of the county. [R. C. 1905, § 10262 ; R. C. 1895, § 8452. ] 

§ 11121. Who ma.y take bail. In every case where there is no provision
of law authorizing a court, magistrate or other officer to take bail, the same 
may be taken by the supreme court or a judge thereof, or by the district court 
of the county in which the offense for which the defendant is arrested is 
triable or by the judge thereof. [R. C. 1905, § 10263 ; R. C. 1895, § 8453. ) 

Power of clerk of court to take bail. 1 L.R.A. ( N .S. ) 84 9. 
Who may admit to bail in capital case. 39 L.R.A. ( N.S. ) 758.  

§ 11122. Form of undertaking of b&il. Bail is put in by a written under­
taking, executed by at least two sufficient sureties (with or without the defend­
ant in the discretion of the court, or judge or magistrate) ,  and acknowledged 
in substantially the following form : 

" An order having been made (or an information having been filed or an 
indictment having been tound) ,  on the . • . . • • . . day of . . • • . . . . . . . •  , 19 . .  , 
by . . . . . . . . . . . .  , justice of the peace of . . . . . . . . . .  county ( or an informatioll 
filed or an indictment found in the district court of the . . . . . . . . . . . . district 
in and for the county of . . . . . . . . . . . . . .  ) , that . . . . . . . . . . . . . . be held to 
answer upon a charge of (stating briefly the nature of the offense) or, ( as 
the case may be) , charging . . • . . . . • • . . .  (name of defendant) with the crir::ic 
�f (designating it generally) and he having been admitted to bail in the sum 
of . . . . . . . . . . . . dollars ; 

Now, therefore, we, . . . . . . . . . . . .  and . . . . . . . . . . . .  ( as the fact may be ) ,  of 
. . • . . . . . • . . .  , (stating their place of residence and occupation) ,  jointly and 
severally, hereby undertake that the above named . . . . . . • • . . . . (naming 
the defendant) will appear and answer the charge above mentioned (or th(\ 
information or indictment above mentioned, as the case may be) in whatever 
court it may be presented, and will at all times hold (or surrender) himself 
amenable to the orders and process of the court, and if convicted, will appear 
for judgment, and render himself in execution thereof, or, if he fails to per­
form either of these conditions, that be will pay to the state of North Dakota 
the sum of . . . . . . . . . . . .  dollars (inserting the sum in which the defendant 
is admitted to bail) . [R. C. 1905. § 10264 : R. C. 1 895, § 8454.)  

Necessity and sufficiency of description of offense in bail  bond. 38 L.R-�. (N.S. ) 310 .  
§ 11123. Who may make order admitting to bail on appea.1. In cases in

which the defendant may be admitted to bail upon an appeal, the order 
admitting him to bail may be made only by the supreme court or a judge 
thereof, or the district c ourt before which the trial was had, or the jud ge 
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presiding at such trial. The bail must possess the qualifications and must be 
put in, in all respects as provided in other cases of bail, except that the 
undertaking must be conditioned as prescribed in section 11116 for under­
takings of bail on appeal. [R. C. 1905, § 10265 ; 1897, ch. 33 ; R. C. 1899, 
§ 8455. ]

§ 11124. Defendant may be arrested by his bail. Any person charged
with a public offense and admitted to bail may be arrested by his bail at any 
time before they are finally discharged, and at any place within the state ; 
or by a written authority indorsed on a certified copy of the un<lertakiug of 
hail, they may empower any officer or person of suitable age and discretiou 
to <lo so, and he may be surrendered and delivered to the proper sheriff or 
other officer, before any court., judge or magistrate having the requisite juris­
,l i�ti�n in the case ; anrl at the request of such bail, the court, judge or 
magistrate shall recommit the party so arrested to the custody of the :,;heriff 
or other officer, and indorse on the undertaking of bail or certified copy 
thereof, after notice to the state 's attorney, and if . no cause to the contrary 
appears, the discharge and exoneration of such bail ; and the party so com­
mitted shall be held in custody until discharged by due course of law. 
[R. C. 1 905, § 10266 ; C. Cr. P. 18i7, § 558 ; R. C. 1895, § 8456.) 

Arrl'st by bondsmen. State v. Breen , 6 S. D. 537, 62 N. W. 135. 
R ight of bondsm.-n to surrender accused outside of court and to be thereby relieved 

as bondsmen without action of court. State v. Danks. 24 N. D. 21 ,  138 N. W. 973. 
Right of sureties on bail bond to pursue their principal into another state for the 

pu rpose of arresting him. 14 L.R.A. 605. 
§ 11125. Forfeiture of ba.il. Excuse. If, without sufficient excuse, any

person who has given an undertaking in a criminal action, or proceeding 
neglects to appear according to the terms or conditions of the same, either 
as a witness or for bearing, arraignment, trial or judgment, or upon any other 
occasion when his presence in court, or before the magistrate may be lawfully 
required, or to surrender himself in execution of the judgment, the court 
must direct the matters to be entered upon its minutes and the undertaking 
of bail, or the money deposited instead of bail, as the case may be, is and 
shall be thereupon declared forfeited, but, if at any time before the final 
adjournment of the court, such person or his bail appears and satisfactorily 
excuses h is neglect the court may direct the forfeiture to be discharged upon 
such terms as may be just. After the forfeiture, the state 's attorney must 
proceed with all due d iligence, by action against the bail jointly or severally 
in bis discretion upon the undertaking so forfeited. If money instead of bail 
is so forfeited, the clerk of the court or other officer with whom it is deposited, 
must immediately after the final adjournment, or at such time as the conrt 
may dired. pay over the money deposited to the county treasurer. [R. C. 
1905, § 1 0�67 ; C. Cr. P. 1877, § 559 ;  R. C. 1895, § 8457. )  

Forfeiture of  bail ; recovery thereon must be  in name of  state. State v .  Davis, 11  
8 . D. 1 1 1 ,  75 N.  W.  897 ,  74 Am.  Rt. Rep. 780 : State v .  Newson, 8 B. D. 327, 66 N.  W.
468 ; State v. Breen, 6 S. D. 537, 62 N. W. 135.

Act ion on bail bond may be brought against surety alone. State v. Western Surety 
Co. ,  26 S. D. 170, 128 K. W. 173 . 

\\' hat will excuse surety on bail bond from producing principal. 99 Am. Dec. 216. 
Liubi l itv of bail where prin<'ipal fails to appear for no fault of his own. 23 

L.R.A. ( N.S. ) 137 : 30 L.R.A. ( N.S. ) 211 .
Necessity of call ing nccu�rd and entering bis default in order to sustain forfeiture

of recognizance. 5 L.R.A. (N.S. ) 402. 
§ 11126. Additional securitY: may be �equired. . When proo_f is m9:d� to

any court, judge or other magistrate havmg authority to commit on cr1mmal 
charges, that a person previously admitted to bail on any such charge is about 
to absconrl, or that his bail is insufficient, or has removed from the state, the 
judge or magistrate shall require such person to give better security, or for 
defaul t thereof cause him to be committed to prison ; and an order for his 
arrest may be indorsed on the former commitment, or a new warrant therefor 
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may be issued by BUch judge or magistr,11te, setting forth the cause thereot 
[R. C. 1905, § 10268 ; C. Cr. P. 1877, § 560 ; R. C. 1899, § 8458. ) 

§ 11127. Action on undertaking. Defects not fa.ta.I. No action brought
on an undertaking of bail is barred or defeated, nor shall judgment thereon 
be arrested by reason of any �eglect or omission to note or record the default 
<if any principal or surety at the term or session when such default happened, 
nor by reason of any defect in the form of the undertaking, if it sufficiently 
appears, from the tenor thereof, at what court the party or witness was 
bound to appear, and that the court or magistrate before whom it was taken, 
was authorized and required to take the same. [R. C. 1905, § 10269 ; R. C. 
1 895. § 8459. J  
. § 11128. Wh_en surety may be discharged. Any surety on such undertak­
mg may be discharged from further liability thereon, at any time before 
fin_al .)udg?lent against him, by surrendering to the court or proper officer the 
prmc1pal m such undertaking, if such principal is a defendant in a criminal 
nction, or if such principal is held as a witness in such action and it has not 
been tried ; or by paying to the clerk of the court the amount specified in such 
undertaking, with costs as the court may direct. [R. C. 1905, § 10270 ;  R. C. 
1895, § 8460.) 

ArrcRt and detention of principal in anotl,cr county excuses bail. S�te v. Funk, 
20 �- D. 145, 30 L.R.A. ( N .S. ) 211 ,  1 27 N. W. 722, Ann. Cas. 19 12C. 743. 

Taking accused into custody aa release of surety. U L.R.A. (N.S. ) 1065. 

ARTICLE 11.- SEARCH WARRANTS. 
§ 11129. Search warrant deftned. A search warrant is an order in writing,

in the name of the state, signed by a magistrate, directed to a peace officer, 
eommanding him to search for personal property and bring it before the 
magistrate. [R. C. 1905, § 10271 ; C. Cr. P. 1877, § 561 ; R. C. 1899, § 8461.] 

History and purpose of search warrants. 40 Am. Dec. 666. 
Search of premises of private persons. 101 Am. St. Rep. 328. 
What deemed unreasonable searches and seizure&. 32 .Am. St. Rep. 6U. 

§ 11130. Grounds for its issue. It may be issued upon either of the follow­
ing grounds : 

1. When the property was stolen or embezzled, in which case it may be
taken on the warrant, from any house or other place in which it is concealed, 
or from the possession of the person by whom it was stolen or embezzled, or 
of any other person in whose possession it may be. 

2. When it was used as the means of committing a felony, in which case
it may be taken on the warrant from any house or other place in which it is 
concealed, or from the possession of the person by whom it was used in the 
commission of the offense, or of any other person in whose possession it may be. 

3. WhE>n it is in the possession of any person, with the intent to use it as
the means of committing a public offense, or in the possession of another to 
whom he may have <lelivered it for the purpose of concealing it or preventing 
i ts  heing discovered, in which case it may be taken on the warrant from such 
person, or from a house or other place occupied by him, or under h is control, 
or from the possession of the person to whom he may have so delivered it. 
[R. C. 1905. § 10272 ; C. Cr. P. 1877, § 562 ; R. C. 1899, § 8462. ] 

§ 11131. Only upon probable cause. A search warrant cannot be issued
but upon probable cause, supported by affidavit, naming or describing the 
peri-:011 ,  and particularly describing the property and the place to be searched. 
� R. C. 1 905, § 10273 ; C. Cr. P. 1877, § 563 ; R. C. 1899, § 8463.] 

§ 11132. Sworn complaint must be made. The magistrate must, before
issu ing the warrant, examine on oath the complainant and any witnesses he 
may produce, and take their depositions in writing, and cause them to be 
,-nbscribcd by the parties making them. The depositions must set forth the 
fac t s  tending to establish the grounds of the application or probable cause 
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for believing that they exist. [R. C. 1905, § 10274 ; C. Cr. P. 1877, § 564 ; 
R. C. 1895, § 8464. ] 

Search warra nt without an affidavit or complaint. 2& L.R.A. (N.S. ) 1148, 
§ 11133. Requisites of warrant. If the magistrate is thereupon satisfied 

of the existence of grounds of the application, or that there is probable cause 
t<? believe their existence, he must issue_a search warrant, signed by him with 
his name of office, to a peace officer in his county, commanding him forthwith 
to search the person or place named, for the property specified, and to bring 
it  before the magistrate, and also to  arrest the person in whose possession the 
same may be found, to be dealt with according to law. [R. C. 1905, § 10275 : 
C. Cr. P. 1877, § 565 ;  R. C. 1899, § 8465. )

§ 11134. Form of search warrant. The warrant must be in 1Ubstantially the
follov,·ing form : 
State of North Dakota,! 
County of . . . . . . . . . . . . .  } ss. : 

In the name of the state of North Dakota : 
To any sheriff, constable, marshal or policeman in the county of • • • • • • • • • • • •  : 

Proof by affidavit having been this day made before me by (naming every 
person whose affidavit has been taken) , the ( stating the particular grounds 
of the application according to section 11130, or if the affidavit is not positive ) ,  
that there is probable cause for believing that (stating the grounds of the 
application in the same manner) . 

Yon are therefore commanded, in the daytime ( or ' '  at any time of the day 
or night, " as the case may be, according to section 11138 to make immediate 
search on the person of C. D. ) ,  ( or " in the house situated, " describing it, or 
any other place to be searched, with reasonable particularity, as the case 
may he ) ,  for the following property (describing it with reasonable particu­
larity ) ,  and if you find the same, or any part thereof, to bring it forthwith 
before me, at (stating the place) . 

Dated at . . . . . . . . . . . .  , the . . . . . . . .  day of . . . . . . . • • • . .  , 19 . • • 

Justice of the peace of the city ( or town) of . • • • • • • • • • . . 
( or as the case may be.) 

[R. C. 1905, § 10276 ;  C. Cr. P. 1877, § 566 ; R. C. 1899, § 8466.) 
§ 11135. By whom served. A search warrant may in all cases be served

by any of the officers mentioned in its direction, but by no other person except 
in aid of the officer, on his requiring it, he being present, and acting in its 
execut ion. [R. C. 1905, § 10277 ; C .  Cr. P. 1877, § 567 ; R. C. 1899, § 8467.] 

§ 11135. Officer may break open door. The officer may break open an
outer or inner door or window of a house, or any part of the house, or any thing 
therein, to execute the warrant, if, after notice of his authority and purpose, 
he is refused admittance. [R. C. 1905, § 10278 ; C. Cr. P. 1877, § 563 ; R. C. 
1 899, § 8468. ] 

To what extent may premises be damaged in executing search warrant. 22 
L.R.A. ( N.S . )  819. 

§ 11137. Same for liberating assistant. He may break open any outer or
inner door or window of a house for the purpose of liberating a person who, 
having entered to aid him in the execution of the warrant, is detained therein, 
or when necessary for his own liberation. [R. C. 1905, § 10279 ; C. Cr. P. 
1877, § 569 ; R. C. 1899, § 8469 . ]  

§ 11138. When warrant may be served at night. The magistrate must
insert a direction in the warrant that it be served in the daytime, unless the 
affidavits be posi tive that the property is on the person or in the place to be 
1earche<l. In which case he may insert a direction that it be served at any 
t ime of the day or n i ght. [R. C. 1 905, § 10280 ; C. Cr. P. 1877, § 570 ; R. C. 
l 8fl9, § 8-i 70. l

§ 11139. Warra:r.t void after ten days. A search warrant must be executed
and rdurn"d to t l i c  n 1 a :j ., t r a t e  h� ·  whom it was issued within ten days. Aft t-r  
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the expiration of that time the warrant, unless executed, is void. [R. C. 1905, 
§ 10281 ; C. Cr. P. 1877, § 571 ; R. C. 1899, § 8471.]

§ 11140. How property disposed of. When the property is delivered to
the magistrate, he must, if it was stolen or embezzled, dispose of it as proYided 
in sections 11091 to 11094, both inclusive. If it was taken on a warrant 
issued on the grounds stated in the second and third subdivisions of section 
11130, he must retain it in his possession, subject to the order of the court 
to which he is required to return the proceedings before him, or of any other 
co_urt in which the offense, in respect to which the property was t aken, is
tnable. [R. C. 1905. § 10282 ; C. Cr. P. 1877, § 572 ; R. C. 18lJ9, § 8-172. ] 

§ 11141. Return of warrant. The officer must forthwith return the warrant
to the magistrate, and deliver to him a written inventory of the property 
taken, made publicly or in the presence of the person from ,vhose possession 
it was taken, and of the applicant for the warrant, i£ they are present, veri­
fied by tile affidavit of the officer, and taken before the magistrate, to the 
following effect : 

I, A. B., the officer by whom this warrant was executed, do swear that the 
above inventory contains a true and detailed account of all the propel'ty 
taken by me on the warrant. [R. C. 1905, § 10283 ; C. Cr. P. 1877, § 573 ; 
R. C. 1899, § 8473. )

§ 11142. Copy of inventory. The magistrate must thereupon, i£ required,
deliver a copy of the inventory to the person from whose possession the prop­
erty was taken, and to the applicant for the warrant. [R. C. 1905, § 10284 ;  
C. Cr. P. 1877, § 574 ; R. C. 1899, § 8474. )

§ 11143. Complaint controverted. If the grounds on which the warrant
was issued are controverted, the magistrate must proceed to take testimony 
in relation thereto. [R. C. 1905, § 10285 ; C. Cr. P. 1877, § 575 ; R. C. 18!:!9, 
§ 8475.]

§ 11144. How testimony taken. The testimony given by each witness must
be reduced to writing and authenticated in the manner prescribed in sections 
10605 and 10607. [R. C. 1905, § 10286 ; C. Cr. P. 1877, § 576 ; R. C. 1899, § 8476. ] 

§ 11145. When property to be restored. If it appears that the property
taken is not the same as that described in the warrant, or that there is no 
probable cause for believing the existence of the grounds on which the warrant 
was issued, the magistrate must cause it to be restored to the person from 
whom it was taken. [R. C. 1905, § 10287 ; C. Cr. P. 1877, § 577 ; R. C. 1899, 
§ 8477.]

§ 11146. Papers to be returned to district court. The magistrate must
annex together the depositions, the search warrant and return and the inven­
tory, and return them to the next term of the district court having authority 
and jurisdiction to inquire into the offense in respect to which the search 
warrant was issued, at or before its opening on the first day. [R. C. 1905, 
§ 10288 ; C. Cr. P. 1877, § 578 ; R. C. 1899, § 8478.]

§ 11147. Procuring search warrant without ca.use. A person who maliciously
and without probable cause procures a search warrant to be issued and 
exPruted is guilty of a misdemeanor. [R. C. 1905, § 10289 ; C. Cr. P. 1877, 
§ 579 : R. C. 1899, § 8479. ]

Mal icious prosecution for wrongful search of premises. 39 L.R.A. ( N.S. ) 205.  

§ 11148. Officer exceeding his authority. A peace officer in executing a
search warrant, who willfully exceeds his authority, or exercises it with 
1mnecpssary severity, is guilty of a misdemeanor. [R. C. 1905, § 10290 ; C. Cr. 
P. 1877, § 580 ; R. C. 1�99, § 8480. )

§ 11149. Search of accused for dangerous weapons. When a person charged
with a felony is supposed by the magistrate before whom he is brought to 
h a v e  upon his person a dangerous weapon, or anything whicb may be used 
as evidence of the commission of the offense, the magistrate may direct him to 
Le search ed in his presence,  and the weapon or other thing to be retained, 
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subject to his order or the order of the court in which the defendant may 
be tried. [R. C. 1905, § 10291 ; C. Cr. P. 1877, § 581 ; R. C. 1899, § 8481. ] 

Admissibility in evidence against accUBcd of articles obtained by aearch warrant. 
69 L.R.A. 466. 

ARTICLE 12.- PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE. 
§ 11150. Governor may off er reward for criminal. The governor may offer

a reward, not exceeding one thousand dollars, payable out of the state treasury. 
for the apprehension: 

1. Of any convict who has escaped from the penitentiary, or,
2. Of any person who has committed, or is charged with the commission of

an offense punishable with death. 
3. Of any person who is charged with having absconded with or embezzled,

or unlawfully taken and carried away any funds, assets or property of any 
state or national bank doing business in this state. [1909, ch. 200 ; R. C. 1905► 
§ 10292 ; C. Cr. P. 1877, § 582; R. C. 1899, § 8482. ]

Use of public money for rewards for criminals. 14 L.R.A. 480. 
§ 11151. Delivery of fug:tives upon requisition. A person charged in any

stnte or territory of the United States ·with treason, felony or other crime, 
who shall flee from justice and be found in this state, must, on demand of the 
executive authority of the state or territory from which he fled, be delivered 
up by the governor of this state, to be removed to the state or territory having 
jmisdict ion of the crime. [R. C. 1905, § 10293 ; C. Cr. P. 1877, § 583 ; R. C. 
189!), § 8483.] 

Person is fugitive from justice where aftl'r having committed a crime with in one stat!', 
he is, when sought to be subject<•d to criminal process for h is offense, found within 
jur isd irt ion of another state. Re Galhre11th . 24 N. D. 582 ,  139 N. W. 1050. 

'fo what extent is  state legislation respecting e.xtradition valid. 32 Am. Rep. 355. 
Who are fugiti\'f's. 28 L.R.A. 289. 
.-\rr!'st and detention of fugitive from justice before demand made therefor. 46 Am. 

St. Hep. 414 .  
Grounds upon which one statc may refuse to surrender persons dcmanded by the 

autl ,oritirs of another. 68 Am. St. Rep. 129 .  
Hight to try prisoner extradited from s ister state for crime otber than that for 

whieh he was 1mrrendered. 14 L.R.A. 1 2 8 ; 19' L.R.A. 206 ; 10 Am. St. Rep. 207. 
E!T .. d upon prisoner's rights of necessity of amendment of charge upon which he wu 

extradited. 25 L.R.A. 593. 
§ lllb2. Magistrate to issue warrant. A magistrate may issue a warrant

for the apprehension of a person so charged, who shall flee from justice and 
be found within this state. [R. C. 1905, § 10294 ; C. Cr. P. 1877, § 584 ; R. C. 
189 !), § 8484. ]  

§ 11153. Proceedings for arrest and commitment. The proceedings for
the arrest and commitment of a person charged are in all respects similar to 
tbose provided in this code for the arrest and commitment of a person charged 
with a public offense committed in this state. Except that an exemplified 
copy of au indictment found, or other judicial proceedings had against him 
in the state or territory in which he is charged to have committed the offense, 
may be received as evidence before the magistrate. [R. C. 1905, § 10295 ; 
C. Cr. P. 1 877, § 585 ; R. C. 1 899, § 8485.]

Procel'd ings for arr<'st and surrender in one state of fugitives from justice in another. 
57 Am. Dre. � 89 ; 1 1 2  Am. St. Rep. 103 . 

Papen nec!'Rsary to obtain surrender of fu(!:itiYes from another state. 28 L.R.A. 801 
R ight of court of u5yJ 1 1m state to examme, in interstate extradition proceedings, 

sufficiency of papers <·½a:ging the offense for which the return of the fugitive ia 
dl'manded. 11 L.RA. ( N .S. ) 424 . 

§ 11154. Accused may be committed. Time. li from the examination it
appears that the accused has committed the crime alleged, the magistrate, 
l,,v "·arrant recit in g the a ccusat ion, must commit him to the proper custody 
o r  h i s  eounty, for such t i me ,  to l i e  spt>c ificd in the warrant, as the magistrate
nwy deem reasonable , t o  l'nnble the  arrest of the  fugitive under the warrant
of t h e  t!X Pcutivc of th i s  state, on the requisition of the executive authority
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of the state or territory in which he committed the offense, unless he gives 
bail as provided in the next section, or until he is legally discharged. [R. C. 
1905, & 10296 ; C. Cr. P. 1877, § 586 ; R. C. 1899, § 8486. ] 

Right "to detain fugitives until arrival of papera. 26 L.R.A. 33. 
§ 11166. Accused may be admitted to bail The magistrate may admit

the persoh arrested to bail by an undertaking, with sufficient sureties, and in 
1Uch sum o.s he deems proper, for his appearance before him at a time specified 
in the undertaking, and for his surrender, to be arrested upon the warrant 
of the goYernor of this state. [R. C. 1905, § 10297 ; C. Cr. P. 1877, § 587 ; R. C. 
1899, § 8487. ] 

§ 1111S6. Notice to state's attorney. Immediately upon the arrest of the
person charged, the magistrate must give notice to the state 's attorney. [R. C. 
1905, § 10298 ; C. Cr. P. 1877, § 588 ; R. C. 1899, § 8488. ] 

§ 1111S7. Duty of state's attorney. The state 's attorney must, immediately
thereafter, give notice to the executive authority of the state or territory, 
or to the prosecuting attorney or presiding judge of the criminal court of the 
city or county therein, having jurisdiction of the offense, to the end that a 
demand may be made for the arrest and surrender of the person charged. 
[R. C. 1905, § 10299 ; C. Cr. P. 1877, § 589 ; R. C. 1899, § 8489. ]  

§ 11168. When accused must be d;.scha.rged. The person arrested must
be discharged from custody or bail, unless before the expiration of the time 
designated in the warrant or undertaking he is arrested under the warrant 
of the governor of this state. [R. C. 1905, § 10300 ; C. Cr. P. 1877, § 590 ; R. C. 
1899, § 8490. ) 

§ 11159. Magistrate to make return. Duty of district court. The magis­
trate must return his proceedings to the next district court of the county. 
which must thereupon inquire into the cause of the arrest and detention of 
the person charged, and if he is in custody, or the time for his arrest has 
not elapsed, it may discha,:ge him from detention, or may order his under­
taking of bail to be cancelled, or continue his detention for a longer time, 
or readmit him to bail, to appear and surrender himself within a time specified 
in the undertaking. [R. C. 1905, § 10301 ; C. Cr. P. 1877, § 591 ; R. C. 1899, 
§ 8491. ]

§ 11160. Fugitive granted twenty-four hours. Counsel. Habeas corpus.
Any person who is arrested within this state, by virtue of a warrant issued 
by the governor of this state upon a requisition of the governor of any other 
state or territory, as a fugitive from justice, under the laws of the United 
States, shall not be delivered to the agent of 1Uch state or territory until 
notified of the demand made for his surrender, and given twenty-£ our hours 
to make demand for counsel ; and should such demand be made for the purpose 
of suing out a writ of habeas corpus, the prisoner shall be forthwith taken to 
the nearest judge of the district court, and ample time given to sue out such 
writ, such time to be determined by the said judge of the district court. [R. C. 
1905, § 10302 ; 1887, ch. 57, § 1 ;  R. C. 1899, § 8492. ]  

Habeas corpus to obtain discharge of  persons claimed in  proceedinga for extradition . 
100 Am. St. Rep. 36 ; 12 L.R.A. (N.S. ) 225. 

--right to be heard on merits of the charge against accused. 21 L.R.A. ( N.S. ) 939 . 
Right in reviewing extradition proceeding& to be heard upon the merita of the charge

against accused. 21 L.R.A. (N .S . )  939. • 
R ight to rev iew of order in habeas corpua discharging or remanding party held for 

e:ttradition. 34 L.R.A. ( N.S. ) 755. 
§ 11161. Penalty for disobedience of last section. Any officer who shall

del iver such person to such agent for extradition without first having complied 
wi th the provisions of the preceding section shall be deemed guilty of a 
misdemeanor. [R. C. 1905, § 10303 ; 1887, ch. 57, § 2 ;  R. C. 1899, § 8493. ]  

§ 11162. Governor may demand fugitives. Appoint agents for return of.
Payment of agents. The governor of this state may in any case authorizc<l 
by t l i 1: constitution and laws of the U�ited St!lte_s, demand _of the execnt i ,·<'
ai1thority of any other state  or territory w1tbm the United States, any 
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fugitives from justice or any person charged with the commission of treason, 
felony, or other crimes in this state, and appoint agents to receive such per­
sons for and on behalf of this state. The account of any such agent or 
agents employed for such purpose shall in cases of treason and felony be paid 
by the state, and for other crime be audited by the board of county com­
missioners of the county in which the crime was committed, and paid by 
such county; provided, that only the sheriff of said county, or one of his 
<l<>puties, or a constable or policeman thereof, shall be appointed such agent, 
and such agent shall not be paid more than his actual expenses, and a pr�r 
diem of three dollars while in the actual discharge of his duty. [R. C. 1905, 
§ 1 0304 ; C. Cr. P. 1877, § 592 ; R. C. 1 895, § 8494; 1901 , ch. 102. ]

§ 11163. Provision for the payment of costs and expenses in extradition
cases. In all cases or proceedings which have been or may hereafter be 
brought for the return of a fugitive from justice from any foreign state or 
country, under and by virtue of the laws of the United States, on application 
by the governor of this state, all necessary costs and expenses shall be allo,ved 
and shall be paid by the state in cases of treason or felony, in the same manner 
as costs and expenses are paid in case of demand of the governor of this state 
upon the executive authority of any other state. [1913, ch. 162.) 

§ 11164. No compensation allowed. Exceptions. No compensation, fee or
rpv.ard of any kind, can be paid to, or received by a public officer of this 
state, for a service rendered or expense incurred in procuring from the 
l?Overnor the demand mentioned in the last section, or the surrender of the 
fugitive, Qr for conveying him to this state, or detaining him herein, except as 
provided in section 11162. [R. C. 1905, § 10305; C. Cr. P. 1877, § 593; R. C. 
1899, § 8495. l 

§ 11165. Violation a, misdemeanor. A violation of the last section is a mis­
demeanor. [R. C. 1905, § 10306 ; C. Cr. P. 1877, § 594 ; R. C. 1899, § 8496. ) 

ARTICLE 13.- DISMISSAL OF THE ACTION BEFORE on AFTER INFORYATION on 
INDICTMENT FOUND FOR WANT OF PROSECUTION. 

§ 11166. Prosecution to be dismissed. Information. Indictment. �he
court, unless good cause to the contrary is shown, must order the prosecution 
to be diRmissed in the following cases : 

1. When a person has been held to answer for a public offense, if an in­
formation is not filed or an indictment found against him at the next regular 
term of the district court. 

2. If a defendant whose trial has not been postponed upon his application
is not brC1ught to trial at the next term of the district court in '!hich t�e
information or indictment is triable after it is filed if an informat10n, or 1f
an indictment after it is found. [R. C. 1905, § 10307; C. Cr. P. 1877, § §  595, 
596 ; R. C. 1895, § 8497.] 

Irregularity in proceedings of trial court cannot be made ground of re!ief bv habea!I
corpus wl1ere such irrt'gularit:v <'Onsisted in improper postponement of tnal. Ex po.rte
NeRson. 25 S. D. 330, 126 N. W. 5il4 .  N W A " regular term " of court means jury term. State v. Foster, 14 N. D. 561, 105 • 
938 ; State v. Fleming. 20 N. D. 105 . 126 N. W. 565 . . . . 

Provision that <'ourt mav be held at given time does not ne<'essanly constitute it a 
regular term of court. State v. Fleming, 20 N. D. 105, 126 N. W. 565 . 

Accused not entitled to diseharge because trial was postponed by state to following
term, where term was in session at time accused was held. State v. Pratt, 21 S. D. 305, 
112 N. W. 152. . • . • • · 1 Granti ng state <'Ontinuan<'e at term at which information 1s filed will not entit e
accused to a discharge. State v. Pratt, 20 S. D. 440, 107 N. W. 538, 11 A. & E. Ann. 
Cas. 1 049 .  

,\ccu�ed who is out on ha i l  a ftrr disagreement and has made no attempt to prevent 
adj ournments is not entitled to d i scl1arge for delay. State v, Lamphere, 21) B. D. 98, 
lOt �- W. 1038. 

Power to recall d ismiRsal of prosecution. 35 L.R.A. 716. 
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§ 11167. Court may order a continua.nee. If the defendant is not pros­
ecuted or tried, as provided in the last section, and sufficient reason therefor 
is sho,vn, the court may order the action to be continued from term to term, 
and in the meantime may discharge the defendant from custody, on his own 
undertaking or on an undertaking of bail for his appearance to answer the 
charge at the time to which the action is continued. [R. C. 19051 § 10308; 
C. Cr. P. 1877, § 597; R. C. 1899, § 8498.)

Continuance as ground for dis<'harge of accused. 56 L.R.A. 526. 
-s ground for admitting to bail in capital case. 39 L.R.A.(N.S.) 768.

§ 11168. Action dismissed. Effect of. If the court directs the action to
be dismissed, the defendant must, if in custody, be discharged therefrom, 
or if admitted to bail, his bail is exonerated, or money deposited instead of 
bail must be refunded to him. [R. C. 1905, § 10309; C. Cr. P. 1877, § 598; 
R. C. 1899, § 8499.] .

§ 11169. Reasons for dismissal set forth in order. The court may, either
of its own motion or upon the application of the state's attorney, and in 
furtherance of justice, order an action, information or indictment to be dis­
missed; but in that case the reasons of the dismissal must be set forth in the 
order, which must be entered on the minutes. [R. C. 1905, § 10310; C. Cr. P. 
1877, § 599; R. C. 1899, § 8500.] 

§ 11170. Nolle prosequi abolished. The entry of a nolle prosequi is
abolished, and the state's attorney cannot discontinue or abandon a prosecu­
tion for a public offense, except as provided in the last section. [R. C. 1905, 
§ 10311; C. Cr. P. 1877, § 600; R. C. 1899, § 8501.]

§ 11171. Dismissal not a. bar. An order for the dismissal of the action,
as provi,led in this article, is not a bar to any other prosecution for the same 
offense. [R. C. 1905, § 10312; C. Cr. P. 1877, § 601; R. C. 1899, § 8502.] 

CIIAPTER 16. 

GENERAL PROVISIONS AND DEFI1f1TIONS APPLICABLE TO Tms CODE. 

§ 11172. Rule of construction of code. The rule of common law that pen::1l
statutes are to be strictly construed has no application to this code. This 
code establishes the law of this state reiipecting the subjects to which it 
relates, and its provisions and all proceedings under it are to be liberally 
constr.ued, with a view to promote its objects, and in furtherance of justice. 
[R. C. 1905 .. § 10313; C. Cr. P. 1877, § 602; R. C. 1899, § 8503.] 

Penal statutes liberally construed in furtherance of justice. State v. Whealey, 5 
S. D. 427, 59 N. W. 211.

Word "trial" should be construed with its context and in connection with particular
matter to which it relates. State v. Johnson, 24 S. D. 590, 124 N. W. 847. 

Rule of construction of an ordinance regulating construction of wooden buildings doe• 
not relieve prose<'Ution from necessity of showing that ordinance waa violated. May• 
ville v. Rosing, 111 N. D. 98, 26 L.R.A.(N.S.) 120, 123 N. W. 393. 

§ 11173. Code not retroactive. No part of this code is retroactive unless
expressly so declared. [R. C. 1905, § 10314; C. Cr. P. 1877, § 603; R. C. 1899, 
§ 8504.)

§ 11174. Construction of certain words. Unless when otherwise provided,
words used in this code in the present tense include the future as well as the 
present. Words used in the masculine comprehend as well the feminine and 
neuter. The singular number includes the plural, and the plural the singular. 
And the word " person " includes a corporation as well as a natural person. 
[R. C.1905, § 10315; C. Cr. P.1877, § 604; R. C. 1899, § 8505.] 

§ 11175. What writing includes. The term " writing " includes printing
and type,vriting. [R. C. 1905, § 10316; C. Cr. P. 1877, § 605; R. C. 1895, 
§ 8506.J

§ 11176. What oath includes. The term " oath " includes an affirmation.
[R. C. 1905, § 1031i; C. Cr. P. 1877, § 606; R. C. 1899, § 8507.] 
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§ 11177. What signature includes. The term" signature" includes a mark
when the person cannot write, his name being written near it, and the mark 
being witnessed by a person who writes his own name as a witness, except 
to an ailidavit or deposition, or a paper executed before a judicial officer, 
in which case the attestation of the officer is sufficient. [R. C. 1905, § 10318; 
C. Cr. P. 1877, § 607; R. C. 1899, § 8508.]

§ 11178.' To what this code applies. This code applies to criminal actions
and to all other proceedings in criminal cases which are herein provided for. 
[R. C. 1905, § 10319; C. Cr. P. 18i7, § 608; R. C. 1899, § 8509.] 

§ 11179. Common law prevails when code silent. The procedure, practice
and pleadings in the district courts of this state, in criminal actions or in 
matters of a criminal nature, not specially provided for in this code, shall 
be in accordance with the procedure, practice and pleading!J under the common 
law. [R. C. 1905, § 10320; C. Cr. P. 1877, § 609; R. C. 1895, § 8510.] 

On practice relating to postponements in criminal actiona being in accordance with 
common law. State v. Wilcox, 21 S. D. 532, 114 N. W. 687; State v. Brandall, 26 S. D. 
642, 129 N. W. 242. 

On right of state to change of place of trial in criminal caaea. State v. Winchester, 
19 N. D. 756, 122 N. W. 1111. 

§ 11180. County, subdivision and judicial subdivision deftned. Whenever
the terms " county," " subdivision " or " judicial subdivision " are employed 
in this code, in defining or describing the territorial or local jurisdiction of 
any magistrate or court, or in restraining, enlarging or otherwise conferring 
authority upon any court, officer or person of this state, they are deemed to 
be employed in the same sense and interchangeably, except when a different 
sense plainly appears ; as for example : 

1. The term " county " when so employed includes an organized county,
or an organized county and such unorganized counties or other territory or 
parts of this state as now are or as may be hereafter, by law, attached to such 
organized county for judicial purposes. 

2. The term '' subdivision '' when so employed includes an organized county,
or an organized county and such unorganized county or counties, or other 
territory or parts of this state, as now are or as may be. hereafter, by law, 
attached to such organized county for judicial purposes. 

3. The term "judicial subdivision," when so employed, includes an organ•
ized county or an organized county. and such unorganized county or counties, 
or other territory or parts of this state, as now are or as may be hereafter, 
by law, attached to such organized county for judicial purposes. [R. C. 1905, 
§ 10321; R. C. 1895, § 8511.]

CHAPTER 17. 

THE PENITENTIARY AND STATE REFORM SCHOOL. 

ARTICLE 1. THE PENITENTIARY, §§ 11181-11183. 
2. STATE REFORM SCHOOL, §§ 11184-11190.
3. Gov1mN1No BOARDS, THEIR APPOINTMENT, QuALIPI0ATI0N', OR0ANI•

ZATION AND DUTIES, §§ 11191-11203. 
4. THE WARDEN AND OFFICERS OF THE PENITENTIARY AND THEill

DUTIES, §§ 11204-11212. 
�- How PERSONS COMMITTED TO THE PENITENTIARY, §§ 11213, 11214. 
6. Dr:mNUTION OF SENTENCE FOR Goon CONDUCT, §§ 11215-11218.
7. DISCIPLINE, EMPLOYMENT AND DISCHAB0B OP INMATES, §§ 11219•

11227.
8. Esc . .\PES, § 11228.
!). PAROLE OF INMATES, §§ 11229-11234.

10. EsTA nusmrn�T .um REGULATION OF Tw1NB AND CoBDAOB PLANT,
H 11?:l;i-11'!48.

11. T,i·i'\T PI..\:-T F1:--:,,:-cr.s, §§ 11249-11252.
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.d.Ji'UCLB 12. OPERATION OF TWINE PLANT, §§ 11253-11255. 
13. ST.ATE PRISON REVOLVING FUND, §§ 11256-11260.
14. COMPENSA'.l'ION OF PRISONERS IN STATE PENITENTIARY, §§ 11261-

11269. 
15. EMPLOYMENT OF INMATES 01'' PENITENTIARY UPON PUBLIC BUILD­

INGS AND ROADS, §§ 11270-11274. 
16. THE SuPERINTENDEN'.l' A'.'ID Ot·t·1cxns OF THE REFORM ScaooL AND

THEIR DuTrns, §§ 112, 5-11280.
17. COMMITMENTS TO THE IlBt'ORM SCHOOL, §§ 11281-11290.
18. REt'OR.M SCHOOL PAROLE, § §  11291-11294.
19. STATUS OF INMATES OF REFOJ.UI SCHOOL, § 11295.
20. INSANE INMATES, §§ 11296, 1 1297.
21. DECEASE. OF !NJUTES, §§ 11298-11303.

ARTICLB 1.- THE PENITENTIARY. 

§ 11181. Penitentiary a.t Bismarck. Continua.tion and use. The peniten­
tiary located at Bismarck, in the county of Burleigh, shall continue to be the 
general penitentiary and prison of this state, for the punishment and reforma­
tion of offenders against the laws thereof, and in which shall be securely 
confined, employed and governed in the manner provided by law, all offenders 
who have been or may be convicted or sentenced according to law, to t he  
punishment of imprisonment or  confinement therein. [R. C. 1905, § 10322 : 
1883, Sp. ch. 30, §§ 1-10; R. C. 1895, § 8512.] 

§ 11182. Within jurisdiction of Burleigh county. The said penitentiary
and · the grounds and precincts thereof, for the purpose of all judicial pro­
ceedings shall be deemed to be within and a part of the county of Burleigh, 
and the courts of said county shall have jurisdiction of all crimes or public 
offenses committed within the same. [R. C. 1905, § 10323; 1883, Sp. ch. 30, 
§ 11 ; R. C. 1895, § 8513.]

§ 11183. Who may serve process within. All process to be served within
the grounds or precincts of said penitentiary, either upon persons confined 
therein or committed thereto, or upon persons or officers employed within 
the grounds or precincts of said penitentiary, except the warden, shall be 
served and returned by the warden; provided, that all persons committed 
to the penitentiary, and all persons or officers in charge of or caring for any 
inmates or persons committed to said penitentiary, at any place, shall be 
Jeemed to be within the grounds and precincts thereof. All officers and 
cmployes of the penitentiary shall be exempt from serving upon juries in 
any of the courts of this state. [R. C. 1905, § 10324 ; 1883, Sp. ch. 30, § 12 ; 
R. C. 1895, § 8514.]

ARTICLE 2.- STATE REFORll ScnooL. 

§ 11184. Sta.te reform school at Ma.ndan. Continuation and use. The state
reform school located at Mandan, in the county of Morton, shall continue to 
be the general reform and industrial school of the state for the detention, 
instniction and reformation of such juvenile offenders against the laws and 
good order thereof, of both sexes under the age of eighteen years, as may 
be committed to it according to law for detention, instruction and discipline 
therein. [R. C. 1905, § 10325; 1890, ch. 164, § 1 ;  R. C. 1895, § 8515.] 

§ 11185. Within jurisdiction of Morton county. The said state reform
sd1ool and the grounds and precincts thereof, for the purpose of all judicial 
prorecd ings shall be deemed to be within and a part of the county of Morton, 
P.no  the courts of said county shall have jurisdiction of all crimes or public
off,,n�l'� committed within the same. [R. C. 1905, § 10326; R. C. 1895, § 8516.)

§ 11186. Who may serve process. All process to be served within the
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grounds or precincts of such reform school, either upon persons detained 
thereat or committed thereto or upon officers or persons employed within 
the grounds or precincts thereof, except the superintendent, shall be served 
and returned by such superintendent ; provided, that all officers or persons 
in charge of or caring for any inmate or person committed to such reform 
school, at any place, shall be deemed to be within its grounds and precincts. 
All officers and employes of the reform school shall be exempt from serving 
upon juries in any of the courts of this state. [R. C. 1905, § 10327 ; R. C. 
lb:;5, § 8517. )  

§ 11187. Temporary provision for maintenance. To provide temporarily
for the erection and maintenance of the state reform school, the Loard of 
trustees of said school may receive such sum or sums of money as can be 
actually used in the construction of permanent buildings and other needed 
and necessary improvements to be made and expense incurred in connection 
therewith not exceeding the sum of twenty thousand dollars, and to each 
person, association, organization or corporation so subscribing and advancing 
money as aforesaid, the said board of trustees shall issue a certificate stating 
the date of issue and the amount of such subscription, which said certificate 
shall bear interest at a rate of interest not exceeding six per cent per annum 
and shall  be made payable from the funds to accumulate in the interest and 
income fund arising  from interest on permanent fund or from rents received 
frorn any land set apart for said school, or from any appropriation that may 
hereafter be made for that purpose ; provided, that until a sufficient amount 
of money accumulates in the fund provided for that purpose, with which to 
pay sa id certificates, the holders thereof shall each be paid a pro rata share 
of such fund to be paid out on said indebtedness ; provided, further, that no 
part of  any appropriation hereinafter to be made from the funds of the state 
of  North Dakota, unless specifically appropriated for tliat purpose, shall 
ever be used in payment of said indebtedness or any part thereof. [R. C. 
1905, § 10328 ; 1897, ch. 122, § 1 ;  R. C. 1899, § 8517a. ] 

§ 11188. Money deposited with state treasurer. All money tha t  shall arise
from the interest received on all moneys deriwd from the sale of lands herein­
Lefon· or that may hereafter Le appropriated for said reform school, including 
all moneys that may be received from the renting of said laud, and a l l  
money� that may be  hereafter appropriated for said reform school by  the 
state of Korth Dakota, including all moneys raised in any other manner or  
donated to  said school shall be  deposited with the state treasurer, to  be  Ly 
him kept in a separate fund, which shall be known as the reform school fund .  
and be used exclusively for the benefit of said reform school a s  may b e  here i n  
or hereafter provided. [R. C. 1905, § 10329 ; 1897, ch. 122, § 2 ;  R. C. l!Ml. 
§ 8517b . ]

§ 11189. Record of proceedings. Every duty and contract to be performed
by said trustees must receive the approval of the majority of the board in  
regular session duly called in order to  make binding and valid. All pro­
ceedings of said board shall be recorded in a book kept for that purpose, and 
open to the inspection of anybody on request. [R. C. 1905, § 10330 ; 1897, 
ch. 122, § 3 :  R. C. 1899, § 8517c. ]  

§ 11190. Moneys, how paid out. All moneys that may come into the treas­
ury of the state of North Dakota and credited to the reform school shall be 
paid out to the parties entitled thereto, and the state auditor is hereby 
directed to draw his warrant on the funds in the hands of the state treasurer 
belonging to said reform school upon the written order of the said board 
of trustrcs, which order shall be accompanied by itemized vouchers for the 
full amount of su ch order ; provided ,  no such order shall be issued until there 
is <' n sh  in th e treasury with wh ich to pay the same. The trustees shall 
n • (• P i Y r  no comp<':isation wh i l e  performing the  duties herein prescribed. [R. C. 
1 '. 103, § 10331 ; 1807, ch. 122, §§ 4, 5 ;  R. C. 1899, § 8517d. ] 
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ARTICLE 3.- GOVEBNINO BOARDS, THEIR ..:\PPOI ::-: l·ltDIT, QUAI.I FICATIOS, ◊RG .\ :X ­
IZA TI0:-1" AND D e n  ES. 

Section 243 vests full power to manage, control and govern the state pmi t1•11t iary 
and the state reform school in the board of control, subje<'t only to the prov iR ions  of 
sections 236-283-a .  The boards of trustees for th<'se institutions are abolished and tlw 
powers of the boards of trui;tecs are vested in the board of control bv section 244 .  Th<' 
following sections show the powers and duties of the board of control with respect to 
these institutions. 

§ 11191. Board of management. Penitentiary. Reform school. The peni­
tentiary and the reform school shall each be governed by & separate board 
�f trustees consisting of five members to be appointed by the governor as 
hereinafter in this article provided, and the term of office of each trustee 
shall commence on the first Tuesday of April next succeeding his appointment, 
except as otherwise in this article specified. [R. C. 1905, § 10332 ; 1897, 
ch. 106, § 1 ;  R. C. 1899, § 8518.] 

§ 11192. How trustees appointed. Terms. Vacancies. The governor shall
nominate, and by and with the advice and consent of the senate appoint, 
during the regular session of the legislative assembly held in 1897, five 
trustees for each of such institutions, of whom three shall be designated to 
hold their offices for the term of two years and two for the term of four years. 
The governor at each regular session of the legislative assembly thereafter 
shall nominate, and by and with the advice and consent of the senate appoint, 
three trustee& of each of such institutions in place of those whose terms of 
office shall thereafter first expire, of whom two shall be designated to hold 
their offices for the term of four years and one for the term of two years. 
Each trustee shall hold his office until his successor is appointed and qual ifit>d ; 
provided,  the governor may fill any vacancy in either of said boards by 
appoint ment to extend only to the first Tuesday of April succeeding the next 
regul ar session of the legislative assembly ; provided,  further, that the gov­
ernor shall, during such next legislative assembly, nominate, and by and 
with the advice ant1 consent of the senate  appoint, a trustee to fill such 
vacancy for the remainder of the term unexpired. No more than one member 
of either of such boards shall be appointed from the same county. [R. C. 
B05, § 10333 ; 1897, ch. 106, § 2 ;  R. C. 1899, § 8519. ]  

See note imm<'diatcly preced ing section 1 1 19 1 .  
§ 11193. How trustees qualify. Bond. Oath. Each of said trustees shall,

before entering upon the duties of bis appointment, execute a bond, jointly 
and severally ,vith two or more sureties to be approved by the governor as 
to sufficiency and by the attorney-general as to form, in the penal sum of five 
thousand dollars, to the state of North Dakota and conditioned to the effect 
that he will faithfully an_g impartially perform the duties imposed upon him 
by said appointment according to law, and shall take and subscribe an oath 
to be indorsed upon said bond or appended thereto, that he will support the 
constitution of the United States, the constitution of the state of North Dakota 
and faithfully and impartially discharge the duties of his said appointment 
according to law and to the best of his ability, and said bond and oath shall 
be filed and retained in the office of the state treasurer. [R. C. 1905, § 10334 : 
1890, ch. 164, § 3 ;  R. C. 1895, § 8520. ) 

See note Immediately preceding section 11191.  
§ 11194. Sessions of boards. Compensation. Payment. One session of each

of said boards of trustees shall be held each month at the institution under 
its charge, and the sessions of either board shall not in any year exceed 
twenty-four days in the aggregate, but the governor may, whnn <l<>emed 
necessary, call or authorize additional sessions of either board or limi t  its 
sessions to less than twenty-four days in the aggregate each year. Each 
trustee shall receive three dollars per day for each day necessarily employed 
in attendance upon said sessions and all traveling expenses necessarily incurred 
therein, to be paid upon the presentation of the proper vouchers containing 
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an itemized statement of the number of days ' attendance and money actually 
expe_n<led as above provided, duly verified by his oath and approved by the
president or secretary of the board ; and the state auditor shall audit said 
claims a!1d draw his warrant upon the state treasurer for the amount allowed, 
to be paid out of the state treasury. [R. C. 1905, § 10335 ; 1889, ch. 93, §§ 3, 4 ;
1890, ch. 164, § 4 ;  R. C. 1895, § 8521 . ]  

See note immediately preceding section 11191. 

§ 11195. Presidents of boards. Records. Visiting trustee. Duties. At the
first session of either board of trustees after the appointment of new members 
for a full term the trustees shall choose one of their number president of the 
board . Each board of trustees shall keep regular records of its meetings and 
proceedings which shall be signed by its president and attested by its secre­
tary, and each board shall have power from time to time, as may be deemed 
necessary, to appoint some member of the board as visiting trustee, and it  
shall be the duty of such visiting trustee, at least once in each month, to 
visit the institution of which he is trustee, without previous notice to the 
officers thereof, and inspect the books and all its concerns and ascertain 
whether the officers are competent and faithful and the inmates properly 
governed, cared for and employed, and said visiting trustee shall have power 
to direct any alteration or change in such matters with the assent of the 
board of trustees. [R. C. 1905, § 10336 ; 1883, Sp. ch. 30, § 16 ; 1890, ch. 164, 
§ 7 ; R. C. 1895, § 8522. ]

See note immediately preceding section 11191. 

§ 11196. Duties. of boards. Inspect buildings. Examine inmates. Such
boards of trustees respectively shall at each regular session thereof, carefully 
inspect the buildings, rooms, grounds and precincts of the institution under 
i ts charge, and inquire into and examine all matters connected with the 
government, discipline and management thereof, the punishment and employ­
ment of the inmates ; and they may, from time to time, require reports from 
the officers in regard to any and all .of said matters. Each board of trustees 
shall also inquire into any improper conduct alleged to have been committed 
by any officer or cmploye and for that purpose the president of the board , 
by direction of the board to be entered in the records of its proceedings, is 
hereby empowered to issue subpoenas to compel the attendance of witnesses 
and the production of papers ,  books and writings before said board, in the 
same manner and with like effect as any officer or court of this state. And 
the said trustees may examine witnesses and persons appearing before said 
board, on oath, to be administered by the president of the board, or in 
his absence, by any other member thereof. [R. C. 1905, § 10337 ; R. C. 1895. 
§ 8523 . l

See note immediately preceding section 11191. 

§ 11197. General reports. Contents. Special reports. Each of such boards
shall make full and complete reports to the governor, to be by him communi­
cated to the legislative assembly at each regular session, of all its doings, 
and the matters pertaining to the institution under its charge, specifying 
the number of officers and persons employed at the same and in what capacity 
and the amount paid to each, and shall also give in detail a statement of the 
�ntire business of such institution for the preceding two years includinp: 
receipts from all sources and all expenditures and for what services or material 
the same were made, and also all the matters pertaining to the general busi­
ness, improvement and discipline of such institution ; also a full statement 
of the  number of persons sommitted to and received into the same, and from 
what county received and for what crimes or cause ; the number discharged 
therefrom and by what authority ; the number that have died or escaped and 
the gen eral health of the inmates. The governor may, at any time. in writing 
to be ldt with the secretary of the board or any member thereof, call upon 
and requ ire either of such boards to make to him a general report in regard 
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to the transactions of the institution under its  charge, or a special report in 
regard to any part thereof, and it shall be the duty of said board to make 
said report and deliver the same to the governor, �ithin fifteen days from 
the next regular monthly meeting after said call. [R. C. 1905, § 10338 ; 1883, 
Sp. ch. 30, § 8 ; 1890, ch. 164, § 7 ;  R. C. 1895, § 8524. ] 

See note immediately preceding section lllill .  
§ �1198. Records open to inspection. All books, records and documents

relatmg to the concerns and business of either of such institutions shall, at 
all times, be open to the examination of the board of trustees or any member 
thereof or any citizen of this state. [R. C. 1905, § 10339 ; 1883, Sp. ch. 30, 
§ 17 ; R. C. 1895, § 8525. ]

§ 11199. Officers must not be interested in contract. Neither of ·said boards
of trustees nor any member thereof, nor any officer, guard, agent, overseer or 
c�ploye at such institution shall be pecuniarily interested or concerned 
directly or indirectly in any contract, either verbal or written, that may be 
entered into by any person or persons on behalf of the state for any purpose 
whatever connected with the business of such institution. [R. C. 1905, 
§ 10340 ; 1883, Sp. ch. 30, § 21 ; R. C. 1895, § 8526.]

Po\l"er of a public officer to contract with the public body which he repreaent.. 15 
L.R.A. 520.

§ 11200. Inventory of personal property. Content.a. Each board of trustees
and the warden, or superintendent, shall annually, between the first and 
fifteenth days of November, and at each change of warden or superin­
tendent, make out in triplicate an in-ventory in detail of all the personal 
property at or pertaining to the institution under their charge, and belonging 
to the state, or in which the state has any interest ; one copy of which shall 
be retained in the office of the warden, or superintendent, and one copy 
delivered to the governor and one copy to the state auditor. Said inventory 
shall specify what articles or items are intended to be kept for use and what 
articles or items are intended for immediate consumption. Each inventory 
after the first shall particularly note any and all changes in, losses from or 
additions to the articles or items intended to be kept for use. Said inventories 
shall also contain a particular enumeration by name of all the books, records, 
reports, contracts or other papers required by law to be kept at such institu­
tion or that may be there kept, but not the certified copy of the judgment and 
sentence of the court ordering the imprisonment or commitment of any person, 
after said person is discharged. [R. C. 1905, § 10341 ; R. C. 1895, § 8527.]  

§ 11201. Contracts. Approval. Bow executed. Bow property kept.
The warden shall make all contracts on the part of the state on account of 
the business of the penitentiary, and the superintendent shall make all con­
tracts on the part of the state on account of the business of the reform school . 
t3P.fore such contracts shall take effect, they shall be reduced to writing and 
:1pproved by the board of trustees of the institution for which they are made ; 
provided, that when the wants or necessities of either require the immediatP. 
purchase of supplies of a11y kind the warden or superintendent, as the case 
may be, may purchase the same for the time being in open market, without 
<1ny contract, or otherwise in such manner and upon such terms and conditions 
as in his judgment will best promote the interests of the state. All contracts 
lawfully made by the warden or superintendent, on account of the business 
of the penitentiary or reform school respectively, shall be executed in the 
name of the state and deemed the contracts of the state, and all property of 
every kind and money in charge of the warden or superintendent, or that shall 
come to his hands or under his control on account of the institution under 
his charge or from the business thereof is the property of the state and shall 
at all times be kept separate and apart from his own ; provided, that the 
money and effects, except clothing, in possession of each inmate when com­
mitted to the penitentiary or reform school, shall be preserved by the warden 

2515  



§ §  1 1 !?01-11204 CRIMI�AL PROCEDURE. Peniten tiary anti 

or superintendent and returned to such inmate when discharged. [R. C. 
1905, § 1 0342 ; 1883, Sp. ch. 30, § 22 ; R. C. 1895, § 8528. J

See note immediately preceding section 1 1 19 1 .  
§ 11202. Supplies. Yearly contract. Proposals. The necessary provisions ,

fuel, lights, clothing, bedding, medicines &nd all other supplies and materials 
for such institution shall be furnished thereat by the year by contract when 
the same is practicable, to be made by the warden or superintendent under 
the direction and_ subject to the approval of the board of trustees, upon 
competitive bids, with such persons as will furnish the same on the best 
terms. The warden or superintendent shall publish previous notice, for at 
least three successive weeks, in at least two newspapers published in the state . 
of the articles, supplies and materials wanted, the quantity and quality thereof. 
as near as the same can be ascertained, the time and manner of delivery 
and the period during which such articles, aupplies and materials shall be 
received ; and in awarding said contracts preference shall be given to pro ­
posals from persons residing and doing business within this state. [R. C. 1905, 
§ 10343 ; 1883, Sp. ch. 30, § 23 ; R. C. 1895, § 8529. ]

Sec note immediately preceding section 1 1191 .  
Rights under statute requiring award of public contract to lowest bidder. 26 L.R..4. .  

707 : 30  L.R.A. ( N.S. ) 126. 
Discretion in choosing between bidders for publ ic  contract. 38 L.R.A. ( N.S. ) 653 . 

§ 11203. Proposals in writing. Opening. Powers of board. All proposals
shall be in writing and sealed and upon the day appointed in the notict' 
provi<led for in the last section, which shall be a day appointed for a regular 
month ly meeting of the board of trustees, the proposals shall be opened by 
t he warden or superintendent, in the presence of the board of trustees and 
sueh bid<lers as may desire to be present, and submitted to said board. Thl' 
board of trustees and the warden or superintendent, as the case may be .  
shal l  thereupon ascertain from the proposals submitted the person or person� 
offering the best terms and award the contract accordingly ; provided, i t  
shall appear that said proposal is as  low as the fair market price, but in cas1• 
no proposal is accepted notice may ngain be published and all proceedings 
had anpw as herein before provided ; provided, further, that the person or 
persons whose proposal or proposals are so accepted shall execute a written 
contract with the state in accordance with such proposal or proposals and 
give bond to the state with good and sufficient sureties, to be approved by 
the warden, or superintendent, for the performance of such contract. The 
notice hereinbefore provided for shall require said bond and specify its 
amount, to be twice the estimated value of the articles, supplies or materials 
to be contracted for, but in no case sliall the amount of said bond exceed 
the sum of three thousand dollars. The said notice shall reserve the right to 
ac('�pt or reject any bid or part of a bid, and require each proposal to be 
accompanied by a certified check for at least one hundred dollars, payable 
to the order of the warden or superintendent, to be forfeited to the state in 
{'.ase the person or persons whose proposal or proposals are accepted shall 
fail to execute the contract and give the bond as hereinbefore provided 
within fifteen days after notice of said acceptance, or otherwise in case said 
contract is executed and bond given or in case a proposal is not accepted. 
to be returned to the bidder. Any and all proposals not deemed advantageous 
to the state may be rejected. [R. C. 1905, § 10344 ; 1883, Sp. ch. 30, § 24 ; 
R. C. 1 895, § 8530. l

See note immediately preceding section 11191. 

ARTICLE 4.- THE WARDEN AND OFFICERS OF THE PENITENTIARY AND THEIR 
DUTIES. 

§ 11204. Officers of penitentiary. Residence. The officers of the peniten­
t i ary sh all be one warden, who shall he its general superintendent and sccrC'­
tary of the board of tnistct's ; one deputy warden, who shall b? chief turnkey : 
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•me bookkeeper, who shall be assistant gatekeeper ; one, or in the discretion
of the board of trustees and warden, two chaplains, and such other officers,
guar<ls, overseers, agents and employes as may be necessary. The warden
and deputy warden shall reside at the penitentiary. [R. C. 1905, § 10345 ;
1899, ch .  119 ; R. C. 1899, § 8531.]

§ 11205. Appointment of officers. Term of office. 'l'he board of trustees
of the penit entiary shall appoint the warden and may remove him at any time. 
'l'he t e rm of office of the warden, unless sooner removed by the board of 
trustees. shall be two years and until his successor is appointed and qt. Llified. 
All other officers and employes shall be appointed by the warden, sub1 ect to 
the approval of the board of trustees, and shall hold office during the pleasure 
of the warden. [R. C. 1905, § 10346 ; 1883, Sp. ch. 30, § 14 ; R. C. 1895, 
§ 8532. )

See note immediately preced ing section 11191. 

§ 11206. Warden, how shall qualify. Other officers. The warden shall,
before entering upon the duties of his appointment, execute a bond, jointly 
and severally, with two or more sureties, to be approved by the board of 
trustees, in the penal sum of fifteen thousand dollars, to the state of North 
Dakota and conditioned to the effect that he will faithfully and impartially 
perform the duties imposed upon him by such appointment and according 
to law, and that he will, at all times, faithfully account for all moneys and 
property that shall come to his hands or under his control by virtue of his 
office or under color thereof, and shall also take and subscribe an oath, to 
be indorsed upon said bond or appended thereto, that he will support the 
constitution of the United States, the constitution of the state of North 
Dakota and faithfully and impartially discharge the duties of his appoint­
ment according to law and to the best of his ability, and said bond and oath 
shall be filed and retained in the office of the state treasurer. And each of 
the other officers and employes shall, before entering upon the duties of his 
appointment, take and subscribe an oath of like import and such oath shall 
be filed and ret ained by the warden. The board of trustees may require the 
warden to execute and file a new and additional bond, with other and satis­
factory sureties, in a larger sum than that specified above whenever in its 
judgment it may be deemed necessary. [R. C. 1905, § 10347 ; 1883, Sp. ch. 
30, § 19 ; R. C. 1895, § 8533.] 

§ 11207. Salary of warden. Other officers. The warden shall receive a
salary to be fixed by the board of trustees but not to exceed two thousand 
dollars per annum, and all other officers ·and employes such amounts as the 
hoard of trustees may, from time to time, determine and establish. [R. C. 
1905, & 10348 ; 1883, Sp. ch. 30, § 15 ; R. C. 1895, § 8534. ]  

See note immediately preceding section 11191. 

§ 11208. Powers and duties of warden. Visitors. Records. It shall not
be lawful for both the warden and deputy warden to be absent from the 
penitentiary at the same time, except by permission of the board of trustees, 
but in such case such board shall in its discretion designate one of its number 
to act as warden during such absence. The warden shall, under the direction 
of the board of trustees, have the charge, custody and control of the peni­
tentiary and the persons committed thereto, together with all lands, buildings, 
furniture and tools, implements, stock and provisions and every other species 
of property pertaining thereto or within the precincts thereof, and shall 
superintend and be responsible for the police of the penitentiary and the 
discipline of the inmates ; he shall keep and preserve accurate records of all 
the meetings of the board of trustees ; he may make such rules and regulations 
for the admission of visitors, including a gate fee for their admission, as may 
be deemed necessary, subject to the approval of the board of trustees, and 
may designate days for the admission of visitors and limit such days to not 
less than two in each week. The warden shall be his own clerk and keep a 
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correct record of all transactions of his office and a correct account of all 
his doings ; he shall keep a daily journal of the proceedings of the penitentiary, 
in which he shall note all infractions of the rules and regulations thereof by 
any officer or employe, and shall enter in such journal a memorandum of 
every complaint made by any inmate, of cruel or unjust treatment by any 
officer or other person, or a want of proper clothing or food, and also any 
infraction of the rules and regulations of the penitentiary by any of the 
inmates, naming him and specifying the offense, and the punishment, if any, 
inflicted therefor, and said journal and memorandum shall be laid before 
the board of trustees at every meeting. [R: C. 1905, § 10349 ; 1883, Sp. eh. 30, 
� 18 ; R. C. 1895, § 8535. ]  

§ 11209. Warden to  make rules and regulations. The warden shall make
such rules and regulations not inconsi.�tent with thP. laws of this state, for the 
government of the officers, employes and inmates of the penitentiary, as he 
may deem necessary and proper, subject to the approval of the board of 
trustees, and he may, from time to time, with the approval of the board of 
trustees, make such changes in said rules and regulations as he may deem 
necessary and a printed copy of the rules and regulations of the penitentiary 
shall be furnished to each and every person committed to the penitentiary 
at the time he is received, and to each and every officer, overseer, guard and 
employe thereof at the time he is appointed and sworn, and ten copies to 
the state library for the use of the state officers and the public. [R. C. 1905, 
§ 103G0 ; 1883, Sp. ch. 30, § 20 ; R. C. 1895, § 8536:]

§ 11210. Deputy warden. Bond. Duties. Whenever there is a vacancy
in the office of warden or the warden is absent, all the duties of the warden 
shall devolve upon and be performed by the deputy warden tmtil the vacancy 
is fil led or the warden returns. The deputy warden before entering upon 
the duties of his appointment shall execute a bond to the state in the sum 
of ten thousand dollars conditioned to the effect that he will at all times 
faith fully and impartially discharge the duties of his appointment according 
to law and the rules and regulations of the penitentiary. [R. C. 1905, § 10351 ; 
R. C. 1 8!J5, § 8537. ]

§ 11211. Whom employed as chaplain. Compensation. The warden shall
employ the resident clergymen of Bismarck or its vicinity of all denomina ­
tions, to officiate alternately as chaplain at the penitentiary at a sum not 
exceed ing  five dollars per week. [R. C. 1905, § 10352 ; R. C. 1895, § 85:38. ] 

§ 11212. Duties of employes. Acts prohibited. All officers and persoM
employed in and about the penitentiary shall perform such duties in t h ,· 
oversight and charge thereof, the use and care of the property bclongin:r  
thereto, and the custody, discipline, government and employment of t lw 
inmates as shall be required of them by the warden, in conformity to law an1I 
the rules and regulations of the penitentiary ; and no such officer or employe 
shall be engaged directly or indirectly in procuring a pardon for any person 
confined therein. Any officer or employe violating the provisions of this 
section shall be immediately removed. [R. C. 1905, § 10353 ; 1883, Sp. ch. 30, 
§ 29 ; R. C. 1895, § 8539. ]

ARTICLE 5.- How PERSONS Comn'M'ED TO THE PENITENTIARY. 
§ 11213. Sheriffs. Commitments to penitentiary. The sheriff' of each

county, or some person appointed by the court, shall convey to the peniten• 
t iary all persons convicted in his county and sentenced to be confined in said 
penitt>ntiary, and as soon as may be after such conviction and sentence shall 
have been had ; and after delivering such person or persons to the warden, 
together with a copy of the judgment and sentence of the court ordering 
such imprisonment certified by him, the warden shall deliver to such sheriff 
a rl.'ccipt in whi ch he shall acknowledge the delivery to him of such person, 
naming him, and the sheriff shall Peturn said receipt to the clerk of the court 
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where said convict ion and sentence were had and said clerk shall file and 
retain the same in his office ; and it shall be the duty of the warden to receive 
any person so convicted, sentenced and delivered to him, and such person to 
retain and confine and imprison in the penitentiary until the expiration of th1, 
term of his sentence or until otherwise lawfully entitled to be released. It 
shall also be the duty of the warden immediately upon receipt of any person 
committed to the penitentiary to enter in a book to be by him kept for that 
purpose and as an official record of the penitentiary, the name, age, sex , 
color, height and nationality and each and every other fact, characteristic 
and condition, natural or artificialjl, that may in any way tend to aid in the 
identification of such person. [R. C. 1905, § 10354 ; 1883, Sp. ch. 30, § 27 ; 
1885, ch. 57, § 1 ;  R. C. 1895, § 8540. ) 

§ 11214. Inmates of penitentiary in custody of warden. All inmates of
the penitentiary shall be in the charge and custody of the warden and he 
shall care for, govern and employ them .in the manner prescribed by law, 
the rules and regulations of the penitentiary and in conformity to the respec. 
tive sentences under which they are confined. [R. C. 1905, § 10355 ; 1883 , 
Sp. ch. 30, § 28 ; R. C. 1895, § 8541. ]  

ARTICLE 6.- Dn.nNUTIOY OF SENTENCE FOR Goon CoNnuOT. 
§ 11215. Diminution regulated. Powers of trustees. Every person com­

mitted to the state penitentiary under sentence other than for life, who shall 
have no infraction of the rules and regulations of the prison or laws of the 
statg recorded against him, shall be entitled to a deduction from the term 
of the sentence for each year, or pro rata for any part of a year, when the 
sentence is for more or less than one year, as follows : From and including 
the first year up to the third year, a deduction of two months for each year ; 
from and including the third year, up to the fifth year, a deduction of seventy­
five days for each year ; from and including the fifth year and up to the 
seventh year, a deduction of three months for each year ; from and including 
the seventh year up to the eleventh year, a deduction of one hundred and 
five days for each year ; from and including the eleventh year up to the 
period fixed for the expiration of the sentence, a deduction of four months 
for each year ; and it shall be the duty of the warden to discharge any such 
person from the penitentiary when he shall have served the term of his sen­
tence less the time he may be entitled to have deducted therefrom for good 
behavior as hereinbefore provided, and in the same manner as if no deduction 
had been made ; provided, that if any person committed to the penitentiary 
shall be guilty of the violation of any of the rules and regulations thereof, 
or of the laws of the state, the board of trustees or warden may and ar� 
hereby empowered at their discretion to deprive such person of a portion 
or all, according to the flagrancy of his infraction of the rules and regulatiom,11 
of the diminution of the term of his sentence. [R. C. 1905, § 10356 ; 1897, 
ch. 107 ; R. C. 1899, § 8542.] 

See note immediately preceding section 11191. 
Construction and effect of statutes as to reduction of term of imprisonment. for good 

b<"hnvior. 34 L.R.A. 5 10. 
Con�titutionnl i ty of statutory credits for good behavior. 34 L.R.A. 509 ; 1 

L. R.A. ( N .S. ) 520.

§ 11216. Warden shall keep record. The warden shall keep a true record
of t h e  con duct  of each inmate of the state penitentiary, showing each in frac­
tion of t he ru les and rrgulations thereof, with the date and character of each 
•>ffensr .  wh i ch record shall be open to the inspection of the board of trustees
at any r1 • g·11 l a r  or spee i al meeting thereof ; provided, that if any inmate of
the  pcn i t ,•n t i a ry i s  rl Ppriwd of  any portion or al l of his good time by reason
of t h e  Y i o l : : r i o ; 1  of t l l l' ru !Ps a nrl reiru l n t ions of the prison, he shall be notified
of tiie �all' . l' t ,y t l i e  wanll:u ,  um! a record thereof made in the dr.portment
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register, with reasons for such deduction ; provided, further, that auy p<'rso 1 1  
confined i n  the state penitentiary at the taking effect o f  this article shal l  
b e  entitled to the benefits of its provisions for the remainder of  his term : 
the deductions from the term of his sentence for good conduct to be based 
on the length of time he has served, as provided in the preceding section .  
[R. C. 1 905, § 10357 ; 1897, ch. 107 ; R. C. 1899, § 8543 . ]  
. § 11217. Reward for good behavior. Whenever any inmate of t�e pc>niten­

t 1ary, by continued good behavior, diligence in labor or study or otherwise. 
shall surpass the general avernge of the inmates, he may be compensated 
thorefor at the discretion of the govern.- in addition to the diminut ion of  
the term of his sentence h ereinhc>fore provided for, upon the recommendation 
in  writ ing- of the  board of trustees, either by the further diminution of the 
t erm of h is sentence, or by the payment of money, or by both . [R. C. 1905. 
§ 10358 : 1883, Sp. ch.  30, § 49 :  R. C. 1895. § 8544.  l

§ 11218. Punishment for infrac.tion may be alleviated. Whenever any
person committed to the penitentiary, and as a punishment for any infraction
of the rules and regulations thereof, is being deprived of any of the ordinary
privi leges enjoyed by the other inmates, periodically or otherwise, i;hall
< '.onduet llimsel f  in a peaceful, obedient and industrious manner, the board of
trustees may suspend the further infliction of such punishment during his
f.!OOd behavior. [R. C. 1905, § 10359 ; 1883, Sp. ch. 30, § 42 ; R. C. 1895,
§ 8345.]

ARTICLE 7.- DISCIPLINE, EMPLOY]l[ENT AND DISCHARGE OF' INMATES. 

§ 11219. Employment and discipline of inmates of penitentiary. All per­
i-ons sentenced to the punishment of imprisonment in the penitentiary and 
committed thereto shall be constantly employed for the benefit of the state. 
No communication shall be al lowed . between such persons and any person 
without the penitentiary except under such supervision as may be prescribed 
hy the rules and regulations thereof. No person shall, without the consent 
of the warden, bring into or carry out any writing or any information to or 
from any inmate of the penitentiary. Persons committed to the penitentiary 
i;hall be confined in separate cells at night, whenever there are cells sufficient, 
and in the daytime all intercourse between them shall be prevented as far a.ci 
practicable. All communications between male and female inmates shall be 
prevented. [R. C. 1905, § 10360 ; 1883, Sp. ch. 30, § 31 ; R. C. 1895, § 8546. ]  

Right t o  compel prisoners to lahor. 27 L.R.A. 593. 
Hard labor as cruel and unusual punishment. 35  L.R.A. 566. 

§ 11220. Spirituous liquors prohibited. Physician's orders. No spirituous
or fermented liquors shall, under any pretense whatever, be brought into the 
penitentiary or upon the grounds except by the direction in writing of the 
physician and the fact noted in the journal of that day ; nor shall spirituous 
l iquors or any article of indul gence be al1owed any inmate except by order 
of the physician, which order shall be in writing and for a definite and limited 
period. 'l'he warden may, in his discretion , make a moderate allowance. o f
t ea, coffee or tobacco to  inmates as  a reward for industry and good behaVIor. 
[R. C. 1 905, § 10361 ; 1883, Sp. ch. 30, § 33 ; R. C. 1895, § 854i. ]  

§ 11221. Food of inmates of penitentiary. The daily sustfmance of the
inmates of the penitentiary not in the hospital shall consist. of wholesome 
coarse food, with such proportions of meats and vegetables as tlie  warden 
shall deem best for the health of the inmates. [R. C. 1905, § 10362 ; 188:l. 
Sp. ch. 30, § 32 ; R. C. 1895, § 8548 . ]  

§ 11222. Beds and clothing of inmates . The clothing and bedding o� the
inmates shall be of such quality and quantity as the warden may direct. 
regard heing had to their healt h  and comfort. [R. C. 1905, § 10363 ; 18S:t 
Sp. ch . 30, § 3-1 ; R. C. 1 8!>5, § 8fi-19 . ]  
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§ 11223. Warden to maintain discipline. Assistance. All necessary means
shall be used, under the direction of the warden, to maintain order in the 
penite»tiary, enforce obedience, suppress insurrections and effectually prevent 
escapes, even at the hazard of life, for which purpose he may at all times 
command the aid of the officers of the penitentiary and of the citizens outside 
the precincts thereof, and any citizen refusing to obey such command shall be 
liable to such fines, penalties and forfeitures as apply to persons refusing to 
�bey a sheriff or other officer calling upon the aid of the county to assist 
m serving process or for quelling an insurrection. [R. C. 1905, § 10364 ; 1883, 
Sp. ch. 30, § 35 ; R. C. 1895, § 8550. ] 

§ 11224. Refractory inmates may be restrained. Whenever any inmate of
the penitentiary offers violence to any officer or guard thereof or to any other 
person or inmate, either within the grounds or precincts of the penitentiary 
or at any place where said inmate may be or may be employed,  or attempts 
to do any injury to the buildings or any workshop or to any appurtenances 
thereof, or disobeys or resists any reasonable command of any officer or guard, 
such officers and guards shall use all reasonable means to defend themselves, 
and to enforce the observance of discipline. [R. C. 1905, § 10365 ; R. C. 1895, 
§ 8551.]

§ 11225. Uniform kindly treatment of inmates. The warden and alJ
o�cers of the penitentiary shall uniformly treat the inmates thereof with
kindness, and the warden shall require of the officers and guards that, in the
execution of their respective duties, they shall in all cases refrain from
boisterous and unbecoming language in giving their orders and commands.
There shall be no corporal or other painful or unusual punishment inflicted
upon the inmates of the penitentiary for violation of the rules and regulations
thereof. [R. C. 1905, § 10366 ; 1883, Sp. ch. 30, § 36 ;  R. C. 1895, § 8552. )

Flogging and other corporal punishments as ·cruel and unusual punishment. 35 L.R.A.  
565.  

§ 11226. Discharge of inmates. Clothing. Employment. Every person
committed to the penitentiary shall , when discharged, be provide<l with a 
decent suit of clothes and a sum of money, not to exceed five dollars, and 
also transportation to the place where he received sentence. Ile may be 
allowed employment at or in the penitentiary, under the rules and regulations 
established for the government of the inmates, for such period of time and 
at such rate of compensation as the warden shall deem proper and equitable : 
provided, that any person so discharged who has no infraction of the rules 
recorded against him, may be employed by any lessee of the workshop at 
the penitentiary for such time and for such wages and in such manner as 
may be agreed upon and approved by the warden ; provided, however, that 
no person discharged from the peniteptiary shall, in any v,ay, be given 
supervision or authority over any inmate thereof. [R. C. 1905, § 10367 ; 
1883, Sp. ch. 30, § 38 ; R. C. 1895, § 8553. )  

§ 11227. Employment of inmates. Escapes. If the warden shall at any
time deem it for the interest of the state, he may employ the inmates of the 
penitentiary outside the yard thereof in cultivating and improving any 
ground belonging thereto or in doing any work necessary to be done in the 
prosecution of the business of the penitentiary, or in the erection, repair or 
improvement of any or all the state buildings at Bismarck including the 
executive mansion, and the grounds of such buildings and mansion ; and 
in all such cases the warden shall detail such force from the officers, guards 
and ernployes of the penitentiary as he shall deem necessary to watch and 
guard them ; and in case any person committed to the penitentiary and so 
employed as in th is section provided, shall escape, he shall be deemed to havP 
escapcrl from the penitentiary proper and punished accordingly ; provided , 
however, that the warden shall be held responsible for the escape of any such 
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persou through the negli{?ence of h imself or any of h is subordinates. [R. C. 
1905, � 10:168 : 1883, Sp. ch. 30, § 40 ; R. C. 1 895, § 6554. ] 

Con&titutionalitr of statute punish ing escape l>y rcimprisonment for term dcpcuck1 1 t  
upon ll'ngth of original tl'rm. 22 L.lLA. ( :-; .S. ) 1 1 23 .  

ARTICLE 8 .- ESCAPES. 

§ 11228. Escapes generally. Rewards. Payment. When any inma t 1•

escapes from the peuitentiary the wardeu shall use every means at h is com ­
ma11<.l for the appreheusion o f  such person and for that purpose be nr ny o n· , · :· 
a rcwal'<l , uot to exceed one hundred dollars, and not less than twenty-fiv<l 
doll ar;; ; provided, that if such escape was by reason of the negl i gence of 
t he wanlen or any officer under him, the reward thus offered shall be pa i d 
hy the warden. and tlrn board of trustees arc hereby empowered fi1 1 al ly to 
d e te rmine the liability of the warden for any such reward. The ward('n may 
adopt such other measures as he may deem proper, with the approval of the 
hoard of trustees, to aid in the detection and capture of persolls escapiug 
from the penitentiary. [R. C. 1905, § 10369 ;  1883, Sp. ch. 30, § 43 ;  R. C. 
1 S9:-i, § 8555. ] 

See note immediately preceding section 11191 .  

AnTICLE 9.- PAROLF. OF INMATES. 

As to provisions for indrtcrminate sentence and parole of persons convicted of certain 
crimes see sections 10043-10!!40. 

§ 11229. Board of trustees may parole. Rules. Approval.. The board of
trust<•es of the penitentiary are hereby empowered to parole pet"Sons confined 
in the penitentiary and not hereinafter excepted and to establish rules and 
regulations under which such persons may be allowed to go upon parole 
out::; idc  of the buildiugs and incloimres thereof. The rules and regulations 
a-;  established by the board of trustees shall not take effect until submitted 
to a11d approved by the governor. [R. C. 1905, § 10370 ; 1891, ch. 92, § 1 ;
R. C. 1 S95, § 8556. ]

A:! to the powers of the l>oard· of trustees of the penitentiary being vested in the 
board of control , sec note immed iately preceding section 1 1 1 91 .  

Cond itional pardons and  parole of prisoner. 14 L.R.A. 2S5 .  
§ 11230. What inmates may not be paroled. The following described

persons shall not under any circumstances be paroled from the penitentiary : 
l .  A person convicted and sentenced for the crime of murder either in

I he first or second degree.  
2. A person finally convicted, in any jurisdiction, of a felony other than

that for which he is being punished. 
-3 .  A person who has not served the minimum time of imprisonment pre-

scribed by law for the crime of which he was convicted.
4. A person who has not maintained a good record at the penitentiary for

at least six months previous to his parole. [R. C. 1905, § 10371 ; 1891, ch. 92, 
§ 1 ;  R. C. 1 895, § 8557. ]

§ 11231.  Requirements precedent to parole. No parole shall be granted
to any person confined in the penitentiary unless : 

1. The warden in writing recommends his parole to the board of trustees.
2. At least four members of the board of trustees approve and indorse

said recommendation. 
3 . The governor approves and indorses such recommendation.
4. The frien,ls of such person have furnished satisfactory evidence to the

hoard of trustees, in ,vrit ing, that employment has been secured for him 
with some responsible citizen of the state and certified to be such by the 
judge of the county court of the county where such citizen resides. 

5 . The board of trustees is convinced that he will conform to the rules and
r1�g11 l ations adopted by said board. [R. C. 1905, § 10372 ; 1891, eh. 92, §§ 2, 3 ;
R. C. 1895, § 8558. ]
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§ 11232. Grounds for recommending parole. It shall not be lawful for
t he warden, the board of trustees or the governor or any or either of them in 
cow,i<lering or recommending the parole of any person confined in the peniten­
tiary to receive, hear or entertain any petition or any argument of attorneys, 
but the only ground for such recommendation shall be such person 's general 
demeanor and record of good conduct at the penitentiary. [R. C. 1905, 
§ 1037:3 ; 1891, ch. 92, § 3 ;  R. C. 1895, § 8559. ]

§ 11233. Breach of parole. Order of recommitment. Any person when on
parole from the penitentiary shall be deemed to be in custody, and under 
coutrol of the board of trustees aud subject at any time until the expiration 
of the term for which be was sentenced, to be taken into actual custody and 
returned to the penitentiary. The board of trustees is hereby fully empowered 
to enforce the rules and regulations made by it for the paroling of persons 
committed to the penitentiary, and, at any time, when satisfactorily informed 
t hat any person out on parole has violated any of such rules and regulations, 
may order that such person be taken into actual custody and recommitted 
10 and confined in the penitentiary as provided in his sentence. The board · 
shall enter in the record of its proceedings any such order and a copy of 
)';Uch order certified by the secretary of the board may be delivered to any 
sheriff or other peace officer of the state, for service and return, and it shall 
Le the duty of any such officer to receive the same and to apprehend and 
immediately return and deliver to the warden at the penitentiary any such 
person named in such order, and the warden shall receive and reimprison 
such person as upon his original sentence. [R. C. 1905, § 10374 ; 1891, ch. 92, 
§ 1 : "R. C. 1895, § 8560. ]

J : reach of conditions of parole or pardon. 14 L.R.A. 288. 
§ 11234. Execution of order. Fees and payment. The officer executing

,rny such order of the board of trustees shall indorse thereon a return of his 
doi1 1 �s thereunder and the said certified copy and return, delivered to the 
warden with the person named therein, and the warden shall give to such 
,,fficcr, to be retained by him, a certificate acknowledging the receipt of such 
pnson and such certified copy of the order and his return. The fees of any 
of1itcr for executing any order of the board of trustees for the return of 
.my person to the penitentiary shall be the same as provided by law for the 
< ·ommitmcnt of a person to the penitentiary under a sentence of the. court,
hut in no case shall the fees exceed the sum of one hundred dollars. The
board of trustees shall provide in its rules and regulations that any person
hefore being paroled from the penitentiary shall deposit with the warden a
sum of money not exceeding one hundred dollars to defray the expenses of
his return, and the manner of auditing and paying such expenses ; provided,
that any money so deposited and' not so used shall be returned to the person
so depositing it at the expiration of the term of sentence of the person, or
upon his final discharge from the penitentiary. [R. C. 1905, § 10375 ; 1891,
ch.  92, § 1 ;  R. C. 1895, § 8561 .]

ARTIC LE  10 .- EsTAnL1 s1-nrn�T AND REGULATION OF Twna; AND CORDAGE PLANT. 

§ 11�36. Establishment &nd ppera.tion. The board of trustees of the state
penitentiary is hereby authorized and empowered to establish a hard fibre 
hvine and cordage plant at the said penitentiary and to operate the same 
for the benefit of the state in the manner hereinafter prescribed. [R. C. 1905, 
§ 10376 ; 1899, ch. 163, § 1 ;  R. C. 1899, § 8562. ]

See note immediately preceding section 11 191 .  
§ 11236. Buildings, how constructed. The said board of trustees shall at

as early a date as practicable construct the necessary buildings and pur­
chase the machinery, tools, fixtures and all other things that may be necessary 
to establish such twine and cordage plant at a cost not to exceed the sum of . 
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fifty thousand dollars. [R. C. 1905, § 10377; 1899, ch. 163, § 2; R. C. 1899, 
§ 8563.]

§ 11237. Purchase of stock and supplies. Whenever in their judgment i t
shall seem wise the said board of  trustees shall purchase the stock, material, 
supplies and all other things necessary or incident to the successful operation 
of said plant and shall proceed to operate the same, subject to the conditions 
hereinafter contained and under such regulations as said board of trustees 
may from time to time prescribe. [R. C. 1905, § 10378; 1899, ch. 163, § 3 ;  
R. C. 1899, § 8564.]

§ 11238. Appropriation. In the operation of said plant the said board of
trustees shall be, and are hereby authorized to use the balance of the one 
hundred and fifty thousand dollars appropriated in and by · section 11242 
for the purpose of establishing and operating such plant, which may remain 
after the expenditures referred to in section 11236 have been made, and they 
are further authorized to use for the purposes specified in this section and 
the last preceding section, any additions to this fund arising from sales of 
product of the plant, or so much thereof as may be necessary, and the funds 
or money referred to in this section shall be known as the " operating fund. " 
[R. C. 1905, § 10379; 1899, ch. 163, § 4; R. C. 1899, § 8565.) 

§ 11239. Auditor authorized to draw warrants. The expenditures under
this article shall be made in all respects as now provided by law, except that 
the state auditor is hereby authorized and required to issue his warrant on 
the state treasurer for the cost of fibre and transportation charges on the 
same, and for any other item or thing purchased which must be paid for in 
cash before delivery, at such times and in such amounts as may be needed 
by said board of trustees to pay for the fibre purchased and transportation 
charges thereon, and are to be issued upon the written application therefor, 
signed by the officers of said penitentiary who are authorized from time to 
time to sign the expense lists and orders for the institution ; and contract'i 
for the delivery of such fibre and bills for transportation of same must be 
delivered to said state auditor, by said officers of the penitentiary, at the 
time of making such written application, and are to be accepted and held by 
him as vouchers for the warrants issued by him, until such time as the regular 
vouchers therefor can be obtained and filed with the state auditor, which 
shall be done by the board of trustees of said penitentiary at the earliest 
practicable date. [R. C. 1905, § 10380 ; 1899, ch. 163, § 5 ;  R. C. 1899, § 8566.] 

§ 11240. Product of the plant, how disposed of. The product of said twine
and cordage plant shall be disposed of under the direction of the board of 
trustees of said penitentiary, under regulations to be prescribed by them. 
subject only to the following restrictions, viz. : The board of trustees at a 
regular or special meeting held not later than February in each year, shal l 
fix prices at which the product of the plant shall be sold during the ensuing 
season, such prices to be based on the cost of the product and the demand 
for it ; prices for car load lots may, in their discretion, be fixed at not more 
than one-half cent per pound under prices for smaller lots. The products 
shall be sold only to those living in the state and intending or agreeing to 
use it, or sell it for use in the state, except that it shall be lawful at any 
time after May first of any year to sell a part of such product outside of the 
state if for any reason at that time in the judgment of the said board it 
becomes necessary to do so to protect the interests of the state. The price 
of the product of the plant so established as above provided, shall continue 
to be the price for the season, unless it shall become evident to the board 
that the price so established is such that it will prevent the sale of the 
product, or such that the state will not receive a fair price, based on the 
market valne of l ike products, in which case the change in price can be made 
at any regular or special meeting of said board thereafter held ; providerl. 
t hat rope may be sold outside the state at any time. [1911, ch. 203 ; 190i, 
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ch. 40, § 1 ; R. C. 1905, § 10381 ; 1899, ch. 163, § 6 ; R. C. 1899, § 8567 ; 1901, 
ch. 198 . ]  

§ 11241. Duty of accounting officer. It shall be the duty of the warden
of the state penitentiary to keep a true and accurate account of all notes, 
evidences of indebtedness and money received by him for the sale of the 
product of said plant, and at the end of each month to turn all money so 
received over to the state treasurer and take his receipt therefor and he 
shall at the same time furnish the state auditor with a statement showing 
the ·amount of the same and the source from which it came ; and all sums 
so placed in the hands of the state treasurer, arising from sales of the product 
of said plant, shall be placed to the credit of the ' '  operating fund '' herein­
before mentioned and referred to. On the failure of the warden to carry out 
any of the provisions hereof he shall be subject to .a fine of not less than one 
hundred dollars or more than five hundred dollars. [1907, ch. 40, § 2 ;  R. C. 
1905, § 10382 ; 1899, ch. 163, § 7 ;  R. C. 1899, § 8568. ]  

§ 11242. Providing funds. The governor, auditor and treasurer of the
state of North Dakota are hereby authorized and instructed to issue and 
dispose of certificates of indebtedness, in denominations such as may seem 
to them advisable, to provide funds in an amount not to exceed one hundred · 
and fifty thousand dollars, and at such discount as will allow a reasonable 
rate of interest, the proceeds thereof to be placed in the hands of the state 
treasurer ; the same, or so much thereof as may be necessary to be used, is 
hereby appropriated for the purpose and to cover the expense of establishing 
and operating a " twine and cordage plant " at the state penitentiary, and is 
to be paid out by said state treasurer in the manner which is now or may 
hereafter be prescribed by law ; such indebtedness to become due and payable, 
one-half on or before November 1, 1902, and the remaining half on or before 
November 1, 1904. [R. C. 1905, § 10383 ; 1899, ch. 189 ; R. C. 1899, § 8569 . ]  

§ 11243. Bonds, issue of, by twine plant. The board of trustees of the state
penitentiary are hereby authorized, empowered and directed to issue bonds 
for the sum of two hundred and ten thousand dollars for the purposes here­
inafter stated. Said bonds shall be in denominations of one thousand dollars 
each, b� payable one-half in ten and the other half in twenty years from the 
date thereof, and shall bear interest at a rate not exceeding five per cent per 
annum, payable semi-annually on the first days of January and July in each 
year, with coupons attached for each interest payment, which may be made 
payable anywhere in the United States ; said bonds shall be executed by the 
president and secretary of said board, under the seal of said penitentiary, and 
when executed shall be delivered to the state treasurer. [R. C. 1905, § 10384 ; 
1901, ch. 199, § 1 . ] 

§ 11244. Bonds, sale of. Proceeds, how applied. The state treasurer shall .
sell such bonds at the earliest date practicable after the receipt thereof, except 
those, the proceeds of which are to be used in paying off the certificates of 
indebtedness hereinafter referred to, which shall not be sold until the said 
certificates of indebtedness are due or can be paid before maturity, and dispose 
of the proceeds of such sales as follows : Seventy.five thousand dollars, or 
such part thereof as may be necessary, in paying at their maturity, or sooner 
if possible, the certificates of indebtedness provided for and issued under the 
authority contained in chapter 189, laws 1899, which become due and payable 
on or before the first day of November, 1902, and the balance of said pro. 
ceeds shall be placed to the credit of the " operating fund, " created in chapter 
163, laws 1899, to be paid out as in this article provided, and the moneys 
mentioned and referred to are hereby appropriated for the purposes above set 
forth. [R. C. 1905, § 10385 ; 1901, ch. 199, § 2. ] 

§ 11245. Bonds, wha.t security for. The t\vine and cordage factory at the'
state penitentiary, with all machinery therein and everything appurtenant. 
t hereto, and all moneys, credits, materials and manufactured product of every 
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name and nature, is hereby pledged as a security for the payment of the said 
bouds, and the same are hereby created a lien thereon. [R. 0. 1905, § 10386 ; 
1901 ,  ch. 199, § 3 . )  

§ 11246. Fiscal year an1 sinking fund of the twine plant. The fiscal year
for all purposes connected with the said twine plant and cordage factory shal l  
begin and end the same as · the calendar year, and the state board o f  audit 
shall at the end of each fiscal year make, or cause to be made, an inventory 
and appraisement in triplicate, of all moneys, credits, materials, manufactured 
product and all other articles which are properly a credit to the ' '  operating 
fund " above referred to, one copy of which shall be filed in the office of the 
governor, one copy in the office of the - state treasurer, and the other in th(; 
office of the warden of the penitentiary, and whenever such inventory and 
appraisement shall show an excess over the sum of three hundred ten thousand 
dollars the �tate treasurer shall take from the said " operating fund " an 
amount equal to such excess and place the same in a sinking fund, which is 
hereby created for the payment of such bonds at maturity and the interest on 
the same as it shall become due. [ 1909, ch. 226 ; R. C. 1905, § 10387 ; 1901, ch. 
199, § 4. ]·

§ 11247. Bonds, interest on. How paid. The interest on the said bonds
as it shall become due shall be paid by the state treasurer out of the sirking
fund provided for in the last section ; provided, however, that whenever therP
shall not be moneys available in said fund to pay the accrued interest on said
bonds, it shall be the duty of the state treasurer to pay the interest out of
the bond interest fund, and there is hereby appropriated out of such fund
a sum sufficient to pay the same.  [R. C. 1905, § 1 0�88 ; 1 901 , ch.  199, § 5. ]

§ 11248. Binding twine, state a preferred creditor in sale of. The state
of North Dakota is hereby made a preft>rred creditor in all cases of the sale
on credit of the produets of the twine and cordage plant at the penitentiary,
and is al::;o hereby made a preferr<'d creditor in all cases of pa�•ments dne
to the state on any and all other contracts. [R. C. 1905, § 10389 ; 1901, ch. 200,
§ 1. )

ARTICLE ll .- Tw1�rn PLANT FINANCES. 

§ 11249. Cash payments. Affidavits therefor. The state auditor is ·hereby
a�thorized to pay out of the twine plant operating fund, or other funds of the 
state penitentiary, to the treasurer of the state pen itentiary, for the purpose 
of meeting the payment of sight drafts, freight bills, cash advanced to dis­
charged inmates for transportation and temporary aid, or such other inci­
dental items as it may be necessary for the warden or the board of trustees of 
the state penitentiary to pay in cash ; provided, that the warden of the state 
penitentiary shall file with the state auditor an affidavit ,stating that certain 

· specific sums are necessary to pay either sight drafts, freight bills, cash ad­
vanced to discharged inmates for transportation and temporary aid, or other
incidental items and that this affidavit shall state further to what accounts
they shall be credited by the treasurer of the state penitentiary. [1909, ch.
227, § 1. )

§ 11250. Warrants therefor. The state auditor s11all then draw a warrant
upon the state treasurer for the amount stated in the affidavit of the warden
of the state penitentiary, made payable to the treasurer of the state peniten­
tiary. r I909. ch. 227, § � - 1

§ 11251. Warrants. The warden o f  the state penitentiary i s  hereby au­
thorized to issue warrants of the penitentiary in payment of the bills specified.
[ 1909, eh . 227, § 3 . )

§ 11252. Vouchers for warrants. Bills paid by the warden of  the state pen­
itentiary in this manner shall be by him properly vouchered and included in
the next regular monthly expense list of the state penitentiary, and be verified
and approved by the board of trustees of the penitentiary. [1909, ch. 227.
§ 4. ]
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ARTICLE 12 .- OPERATION OF T,nxE Pr.ANT. 

§ 11253. Length of working day. Overtime. The board of trustees of tl : e
state penitentiary may operate the twine plant during the entire twcnty-fo i : r  
hours o f  the day, o r  s o  much thereof as they may deem ,vise, and the:; skll 
have authority to require the inmates of the penitentiary to work t,;n  hours 
during the day, or so much thereof as they may direct. The twine plant 
may be operated more than ten hours per day ; provided, that the board of 
trustees of the state penitentiary may pay all inmates who work more than 
ten hours per day not to exceed ten cents per hour for all work done in 
excess of ten hours per day, said sum for said excess work to be credited to his 
account. [1909, eh. 228, § 1. ] 

§ 11254. Compensation to inmates. The board of trustees of the state pen­
itentiary may at their discretion pay all inmates a compensation for their 
labor, not to exceed the sum of six cents per day ; provided, that the warden 
of the state penitentiary shall keep an inmates ' account wi1:h each inmate to 
whom any money is paid, and that no inmate shall be permitted to use any 
money credited to his account until there shall be to his credit not less than 
twenty-five dollars, which sum of twenty-five dolla rs shall be paid to him 
whl'n he is rel rased and discharged instead of the five dollar allowance for tem­
porary aid. Whenever an inmate has more than twenty-five dollars eamed and 
to his credit, his wife or minor children, or other person depending on him for 
support shall be entitled to dra,v five-sixths of such excess earnings ; provided, 
that if he has no one dependent on h im, that one-half of bis earn ings fo 
excess of twenty-five dollars shall be placed in a general inmates ' benefit 
fund, and one-half shall be placed to the inmates '  personal aecount. The 
wa-rdPn of the state penitentiary shall keep a correct acl'onnt of the inmates ' 
benefit furn] .  showing receipts and expend itures. [ 1 909, ch. 228, § 2.) 

§ 11255. Rules and regulations. The board of trustees of the state peniten­
tiary shall have full power to formulate rules and regulations for the payment 
of the wA g-es to the inmates, and to determine what portion of the maximum 
wag-es shall be paid ; p1·ovidrd,  that no wages shall be paid except for labor 
performed by the inmate. [ 1909, ch. 228, § 3.] 

AuTICLE 13.- STATE PmsoN REVOLVING FUND. 
§ 11256. St&te prison revolving fund. There is hereby created a state prison

revolving fund which shall be available for the purpose of carrying on indus­
trial enterprises at the state penitentiary as provided herein, and such as may 
her,,after be authorized by law. But nothing in this act shall be construed 
to repeal any existing law relating to any funds now provided for the opera­
tion or maintenance of the twine plant at the state penitentiary. [ 1911, ch. 
204, § 1 . 1  

§ 11257. Portion of annual profits to be set aside for revolving fund. After
the passage and approval of this act there shall every year be set aside from 
the net annual profits derived from the operation of the twine plant at the 
penitentiary a sum equal to twenty-five per cent thereof. The fund thus 
accumula.ted shall constitute a state prison revolving fund and shall be ex ­
pended as provided in this act, or as may hereafter be authorized by law. 
[ 1911 ,  ch. 204, § 2. ) 

§ 11258. Disposition to be ma.de of revolving fund. As soon as the state
prison revolving fund shall equal the sum of one hundred thousand do11ars, 
the warden, under the direction of the board of trustees of the state penitcn­
f iary, shall take steps to arrange for the installation of the necessary equip­
ment for the manufacture of farm machinery and implements including 
Linders, mowers and hayrakes ; and the revolving fund created by th is net 
shall be used exclusively for the purchase of raw materials . payment of sala­
ries and wages, and other expenses necessary and proper in conducting tbe 
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industrial enterprises authorized by law, and in the manufacture of farm 
implements and farm machinery. [ 1911, ch. 204, § 3 . ]  

§ 11259. Custody of fund. Manner of paying out. The state revolving
fund shall be deposited in the state treasury and paid out on vouchers in the 
form and manner now provided by law, or by the rules of the state auditing 
board. [ H ll l ,  ch. 204, § 4. ] 

§ 11260. Provision for expenses of warden. The warden of the penitentiary
sha ll be allowed actual and necessary traveling expenses in visiting state 
prisons elsewhere for the purpose of inspecting their method in carrying on 
i ndustrial enterprises of the kind .mentioned in this article .  The expense so 
incurred shall be audited and paid in the manner now provided by law for 
auditing and paying the traveling expenses of state officers. [1911, ch. 204, 
§ 5. ]

. 

ARTICLE 14.- COMPENSATION OF PRISONERS TN STATE PENITENTIARY, 
§ 11261. Employment of convicts conftne.i in the sta.te penitentiary. The

hoard of control of the penal and charitable institutions of this state and the 
warden of the state penitentiary are hereby authorized and required to use and 
employ all persons sentenced to the state penitentiary on productive industries 
within and around the penitentiary, for the benefit of the state, and for the 
use of public institutions owned, maintained and controlled by the state or 
on the public highways of the state, as provided by law. The board of control 
shall establish rules and regulations governing the employment, conduct and 
management of the prisoners when employed on the work provided for them. 
As far as practicable, such prisoner shall be employed on such labor as shall 
make it possible for him to acquire more complete knowledge in that industry 
for which he is most adapted and at which he can best earn a livelihood when 
paroled or discharged from the institution. Life prisoners may be paroled by 
the board of pardons, while employed by the board of control under the super­
intendency of the warden outside of the penitentiary. [ 1913, ch. 217, § 1 . J  

§ 11262. Convicts ma.y be employed on public roads a.nd at the sta.te insti­
tutions and by counties. The board of control is hereby authorized to employ, 
under the supervision of proper guards, all such convicts as it may deem 
practj cable, not required in the twine plant or other departments of the pen­
itentiary, and in and upon the construction and improvement of public high­
ways . and convicts may be employed by any county of the state on the public 
roads thereof when it is mutually agreed to, by the state board of control and 
the county commissioners of such county, the county to pay all salaries -and 
expenses in connection with the conduct of such road work. The convicts 
shall at all times be under the direct supervision and control of the state. 
Convi cts may also be sent out under proper guards to improve the grounds 
an<l perform other labor at the various institutions owned, maintained and 
controlled by the state . .  Prisoners employed upon the public roads or at state 
institutions shall be placed in charge of and under the supervision of skilled 
l aborers. who shall also act as guards, in such number and in such manner
as said board of control may direct. Prisoners so employed shall, as far as
practicable and advisable, be placed upon their honor and pledg�d not to
nttempt to escape. They shall be clothed in the same garb, plain and dis­
t inguished by some insignia not too conspicuous. No prisoner shall be sent
to do work in the community from which he was sentenced. No supervisor
shall cause or permit any prisoner under his direction to be employed more
than ten hours of any one day. ( 1913, ch. 217, § 2 . ]

§ 11263. Tools and equipment. The warden, as directed by the state board
of control , shall procure, or cause to be procured, all necessary machinery. 
tools, equipment, appurtenances and provisions needful for the purpose of 
<"arryinir on an<l ronilnct inir such trailes and industries as may be authorizrcl 
under the provisions of this art ic le .  ( 1913, ch. 217, § 3.J 
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§ 11264. Oompensation. All prisoners when employed, either laboring
inside or outside of said penitentiary, shall receive not less than ten nor more 
than twenty-five cents per day for work actually performed, as may be 
awarded by the warden, according to services rendered. The warden may 
assign or cause to be assigned a reasonable daily task to be performed by each 
convict and the compensation of such convict shall be in proportion to the 
amount of work he performs. In case he performs the daily task assigned 
him, he shall receive the maximum compensation herein provided for. The 
compensation of each convict shall be paid out of the particular fund credited 
to the industry in which such convict is employed, should there be such a 
fund, otherwise out of the twine plant fund. [1913, -oh, 217, § 4.] 

§ 11265. Disposition of moneys ea.med. The money so earned shall be placed
to the credit of such prisoner and sent monthly to anyone who may be de­
pendent upon him for support, as determined by the field officer provided 
for in chapter 174 of the Laws of 1909, said field officer to report such de­
pendents to the warden of the penitentiary, excepting that a fund of fifty 
dollars ($50) shall be accumulated during his term of confinement, and re­
tained to be given the prisoner when his term expires or he is discharged, 
twenty-five dollars ($25) shall be given to him when he leaves the peniten­
tiary. Should he conduct himself properly, the warden shall send him the 
balance not to exceed twenty-five dollars when in need or at the end of three 
months after leaving the penitentiary. Should he not conduct himself prop­
erly, as determined from the report of said field officer, the remainder shall be 
sent to those dependent upon him. 

A prisoner not having anyone dependent upon him for support shall accumu­
late his earnings and shall receive twenty-five dollars ($25) when discharged 
from the penitentiary and the balance not to exceed in any case the sum of 
twenty-five dollars ($25), should he conduct himself properly and become hard 
up before securing employment, as determined by said field officer, may be 
paid him. The balance not to exceed twenty-five dollars shall be paid to such 
prisoner at the end of six months, upon the recommendation of said field 
officer, that he is satisfied with the conduct of such prisoner during said 
period. Should such prisoner, after leaving the penitentiary, be arrested and 
convicted and sentenced to the penitentiary in this or any other state or 
country, the balance of the fwnd to his credit shall be forfeited and go into a 
fund created for the benefit of prisoners confined in the penitentiary and such 
fund shall be used for the purchase of good literature, books and periodicals 
and for such other purposes as may be determined by the warden. [1913, ch. 
217, § 5.] 

Tbe provisions for field officer in chapter 174 of the Laws of 1909 are incorporated in 
section 10955 herein. 

§ 11266. Merit system. The warden of tne penitentiary shall establish a
merit system in such penitentiary, said merit system to be approved by the 
board of control, and when so approved, shall be posted in each cell or cage 
of said penitentiary. It shall be printed in legible English, and to such 
inmates who cannot read English, it shall be translated and explained in his or 
her native language. The merit system shall provide what shall constitute 
good and perfect conduct and what shall be deemed diligence in work or em­
ployment. (1913, ch. 217, § 6.] 

§ 11267. Extra. "good time." Prisoners employed outside of the peniten­
tiary and placed on their honor shall be credited with extra good time in 
addition to the good time now allowed by law. Such extra good time 
shall not be more than equal to the good time now provided by law. The 
board of control may allow other prisoners extra good time, not to exceed 
the limits herein stated, when the warden so suggests to the board of control. 
[1913. ch. 217, § 7.] 

Reduction of form of imprisonment for good behavior. 34 L.R.A. 509; 1 L.R.A.(N.S.) 
520. 
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§ 11268. Fines for misconduct of prisoner. 'l'he warden of the penitentiary
may institute and maintain on the approval of the board of control, a uniform 
system of fines to be imposed at his discretion in place of other penalties and 
punishments to be deducted from the compensation or good time standing to 
the credit of any prisoner for the misconduct of such prisoner. [1913, ch. 217, 
§ 8.1

§ 11269. Appropriation. There is hereby appropriated annually ten thou­
sand dollars ($10,000) out of the receipts of the twine plant not otherwise 
appropriated, or so much thereof as may be necessary to carry out the pro­
visions of this article. [1913, ch. 217, § 9.] 

ARTICLE 15.- EMPLOYMENT OF INMATES OF PENITE�TIARY UPON PUBLIC BUILD­
DIGS A!\D IlOAlJS. 

§ 11270. Employment of inmates of the penitentiary. The board of trus­
tees of the penittmtiary of this state is hereby authorized aud empowered 
to employ the convict labor of the state, or so much thereof as cannot be 
prefcl'ably otherwise employed, in the manufacture of brick, with which they 
are to make needed repairs, additious or improvements on the public buildings 
of the state. [R. C. 1905, § 10390; 1895, ch. 86, § 1; R. C. 1899, § 8571.] 

Right to compel prisoner to lnbor. 27 L.R.A. 593. 

§ 112Zl. Trustees may purchase tools and machinery. For the purpose
of enabling the carrying out of the provisious of this article, said trustees 
are hereby authorized to purchase such tools and machinery as they may deem 
neces:;ary. [R. C. 1905, § 10391; 1895, ch. 86, § 2; R. C. 1899, § 8572.] 

§ 11272. May be employed in improving roads and streets. Such trustees
are authorizeJ and empowered to employ so much of sai<l labor as tlwy may 
<lccru 11cces:;ary in macadamizing or otherwise improving the roads and 
streets used as approaches to the penitentiary, state capitol or other puLl1c 
iustitutions within the state, aud iu makiug such improvements such board 
i:; authorized to contract imlebtc<lness not exceeding one thousand dollars 
in auy one year, which shall be paid out of any money that may be received 
from any contract now existing or that may hereafter be made for the employ­
J:l('nt of such labor [R. C. 1905, § 10392; 18!J5, <.h, 86, § 3; R. C. 1899, § l5573.] 

§ 11273. Sa.le of products. Boa.rd therefor. Use of receipts. Such boanl
of trustees shall dispose of said brick, manufactured as in this article provided. 
as they may be directed by the governor, state auditor and secretary of state, 
who are hereby created a board with authority to dispose of any brick manu­
factured by convict labor, according to their best judgment, and for ,;1,_. 
interests of the state at such prices as said board may provide. The receipts 
of such sales shall be turned over to the trustees aforesaid and used in pay­
ment of the expenses incurred in connection with the manufacture of brick. 
'l'hc board of trustees may also set apart twenty-five per cent of the net cash 
profits arising from the operation. of the brickyard for the creation of a fund to 
l,e used in establishing and maintaining a foundry and plant, for the manu­
facture of school furniture, fixtures and supplies, to be sold to the different 
schools and public institutions of the state. Said fund shall be de-

. posited with the state treasurer, and shall be known as the furniture and 
school supply manufacturing and operating fund. 

The board of trustees may use the money in this fund for building a foun­
dry, the cost of which shall not exceed five thousand dollars: for purchasing 
machinery and erecting buildings; and for purchasing material and supplies, 
and all other expenses which may be necessary for the establishing, maintain­
ing- and suecessful operation of this industry shall be paid out of this fund 
11nlt•ss otherwise provided by law. 'l'wenty-five per, cent of the net profits 
derived from the sale of the brick yard, and all the net profits derived from 
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the operation of the foundry and school furniture manufacturing plant shall be 
deposited with the state treasurer to the credit of this fund. 

It shall be the duty of the warden to keep an accurate account of all the 
convict labor, and the cost of all materials and supplies used in the manufac. 
ture of brick, and a separate account of all convict labor and the cost of ma­
terials and supplies used in the manufacture of school furniture, fixtures and 
supplies ; the value of such convict labor used in the manufacture of brick and 
in operating the foundry and school furniture manufacturing plant, shall be 
charged against this fund, and warrants for the value of such convict labor 
shall be drawn in favor of the state treasurer and deposited to the credit 
of the miscellaneous earnings of the penitentiary and shall be used to replenish 
any of the funds of the penitentiary that may need replenishing. [-911, ch. 
205 ; R. C. 1905, § 10393 ; 1895, ch. 86, § 4 ;  R. C. 1899, § 8574.] 

§ 11274. Labor of convicts. No person in any prison, penitentiary or other
place of confinement of offenders in this state, shall be required or allowed 
to work while under sen_tence thereto, at any trade, industry or occupation 
wherein or whereby his work, or the product or profit of his work, shall be 
farmed out, contracted and given, or sold to any person, firm, association or 
corporation ; but this section shall not be so construed as to prevent the product 
of the labor of convicts from being disposed of to the state, or any political 
division thereof, or to any public institution owned or managed by the state 
or any pol itical division thereof for their own use ; provided, that nothing · 
in this section shall prohibit the use of convict labor by the state in carrying 
on any farming operations or in the manufacture of brick, twine or cordage, 
or prohibits the state from disposing of the proceeds of such enterprises. 
[R. C. 1905, § 10394 ; 1899, ch. 103 ; R. C. 1899, § 8574a.] 

ARTICLE 16.- THE SUPERINTENDE�T A.�D OFFICERS OF THE REFORM SCHOOL A.ND 

THEIR DUTIES. 

§ 11275. Officers of the reform school. The officers of the reform school
shall be : one superintendent, who shall be its general superintendent and 
secretary of the board of trustees ; and one matron, .and such teachers anrl 
assistants as may be deemed necessary. [R. C. 1905, § 10395 ; 1 890, ch. 164, 
§ 5 ;  R. C. 1895, § 8575. )

§ 11276. Appointment of superintendent. Other officers. The board of
trustees shall appoint the superintendent and may remove him at any time. 
The term of office of the superintendent, unless sooner removed by the board 
of trustees, shall be two years, and until his successor is appointed and quali­
fied. All other officers and employes shall be appointed by the superintendent, 
subject to the approval of the board of trustees, and shall hold office during 
the pleasure of the superintendent. [R. C. 1905, § 10396 ; 1890, ch. 164, § 5 ;  
R. C. 1895, § 8576.]

§ 11277. Superintendent, how to qualify. Suborainates. The superintend­
ent shall, before entering upon the duties of his appointment, execute a bond, 
jointly and severally, with two or more sureties, to be approved by the 
board of trustees, in the penal sum of ten thousand dollars, to the state of 
North Dakota, and conditioned to the effect that he will faithfully and im­
partially perform the duties imposed upon him by such appointment and 
according to law, and that he will at all times faithfully account for all 
moneys and property that shall come to his hands or under his control by 
virtue of his office or under color thereof, and shall also take and subscribe 
an oath, to be indorsed upon said bond or appended thereto, that he will 
support the constitution of the United States, the constitution of the state 
of North  Dakota, and faithfully and impartially discharge the duties of his 
appointment according to law and to the best of his ability, and such bond 
and oath shall be filed and retained in the office of the state treasurer. And 
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each of the other officers, teachers and employes shall, before entering upon 
the duties of his appointment, take and subscribe an oath of like import and 
such oath shall be filed with and retained by the superintendent. The board 
0f trustees may require tbe superintendent to execute and file a new and 
additiop.al bond, with other and satisfactory sureties, in a larger sum than 
that specified above whenever in its judgment it may be deemed necessary . 
[R. C. 1905, § 10397 ; 1890, ch .  164, § 9 ; R. C. 1895, § 8577.J 

§ �1278. Sa.la.ry of superintendent. Employes. The superintendent shall
receive a salary to be fixed by the board of trustees, but not to exceed two 
thousand dollars per annµm, and all other officers and employes such amounts 
as the board of trustees may from time to time determine and establish. 
[R. C. 1905, § 10398 ; R. C. 1895, § 8578. ] 

§ 11279. Duties of superintendent. Records. The superintendent shall.
, wider the direction of the board , of trustees, have the charge, custody and

control of such reform school and the persons committed thereto or detained 
thereat, together with all the lands, buildings, furniture and tools, implements, 
stock and provisions and every other species of property pertaining thereto 
or within the precincts thereof, and shall superintend and be responsible for 
the police of such reform school and the government, discipline, instruction 
and control of the inmates ; he shall keep and preserve accurate records of 
all the meetings of the board of trustees ; he may make such rules and regula­
tions for the admission of visitors, including a gate fee for their admission, 
as may be deemed necessary, subject to the approval of the board of trustees, 
and may designate days for the admission of visitors and limit them to not 
less than two in each week. Such superintendent shall be his own clerk 
and keep a correct record of all transactions of his office and a correct account 
of all his doings ; he shall keep a daily journal of the proceedingsi of the 
school in which he shall note all infractions of the rules and regulations 
thereof by any officer, teacher or employe and shall enter in such journal 
a memorandum of every complaint made by an inmate, of cruel and unjust 
treatment by any officer or other person, or a want of proper clothing or 
food, and also any infraction of the rules and regulations of the school by 
any of the inmates, naming him, and specifying the offense and the punish­
ment, if any, inflicted therefor, and said journal and memorandum shall he 
laid before the board of trustees at every meeting. [R. C. 1905, § 10399 ; 1890, 
ch. 164, § 9 ;  R. C. 1895, § 8579.]  

§ 11280. Duties of subordinates. Teachers. All officers, teachers and per­
sons employed about the reform school shall perform such duties in the over­
sight and charge thereof, the use and care of the property belonging thereto, 
and the custody, government, instruction, discipline and employment of the 
inmates as shall be required of them by the superintendent in conformity 
to law and the rules and regulations of the school. [B. C. 1905, § 10400 ; 
1890, ch. 164, § 5 ;  R. C. 1895, § 8580.] 

ARTICLE 17.- COMMITMENTS TO THE REFORM SCHOOL. 
§ 11281. Who may be sent to reform school. Procedure. Whenever any

person under the age of twenty years shall in any district court or county 
court having increased jurisdiction of this state be found guilty of a crime or 
public offense, other than murder, such court may, if in its judgment the 
accused is a proper subject therefor, instead of entering judgment against 
such person, direct by an order to be entered in the minutes of the court that 
surh person be committed to the state reform school until such person attains 
the nge of twenty-one (21)  years. [1913, eh. 242 ; R. C. 1905, § 10401 ; 1890, 
('h .  164, § 1 0 : R. C. 1895, § 8581. ]  

§ 11282. Minority as regards persons sentenced to the state reform school.
Tn :i l l  rnsrs "·h rrr 11 n <l r r  1 h <'  l aws of this state the judge of the district court 
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is authorized to sentence a person to the state reform school during the 
minority of such person, the person sentenced shall, regardless of sex, be 
deemed a minor until the age of twenty-one years is reached. [1913, ch. 241.J 

§ 11283. When convicted before inferior court. Procedure. Whenever
any person under the age of eighteen years shaM. be convicted of any crime 
or public offense before a justice of the peace or court other than a district 
court of the state, or of being a disorderly person, such justice of the peace 
or other court must forthwith send such person together with all the papers 
relating to the charge on file in his office, and a certified transcript of his 
docket entries in the action, under the charge of some peace officer, to the 
judge of the district court of the county. The judge shall thereupon issue 
an order to the parent or guardian of the accused, or to such person as may 
have had him in charge, or with whom he last resided, or to some person 
nearly related to him, if known, or if there is no such person known, then 
to some person to be designated in the order to act as guardian for the accused 
for the time being, requiring such parent or other person to appear at a 
time and place stated in such order and show cause why the accused should 
not be committed to the reform school. Such order shall be served forthwith 
by the sheriff or other officer by delivering to and leaving with the person 
therein designated to be served, personally, a true copy of the same, or by 
leaving such copy with some person of full age at the residence or place of 
business of such person, and the original order immediately returned to the 
judge issuing it with the officer's doings indorsed thereon shewing the time 
and manner of service. At the time and place mentioned in such order, or 
a.t such other time and place as the judge may direct, if the person designated 
in the order appears, in his presence, or if such person does not appear, in 
the presence of some other suitable person to be then appointed by the judge 
to act on behalf of the accused, the judge must_ proceed to hear such evidence 
regarding the question as may be produced or deemed necessary, including 
any voluntary statement of the accused, and if from such evidence and hear­
ing such judge becomes satisfied that the accused ought to be committed to 
the reform school he may so order and issue his warrant accordingly. [R. C. 
1905, § 10402 ; 1890, ch. 164, § 11 ; R. C. 1895, § 8582.] 

§ 11284. Incorrigible child. Complaint. Procedure. Whenever a parent
or guardian of any person under the age of eighteen years, makes a written 
complaint, verified by his affidavit, to the judge of the district court of the 
county, particularly setting forth the facts and showing that his child or ward 
under eighteen years of age is habitually vagrant, disorderly or incorrigible, 
such judge must issue an order to any peace officer of the county command­
ing such officer forthwith to bring such child or ward before him at such time 
and place as may be specified in such order, and such officer shall forthwith 
execute and return such order accordingly. Upon the return of such order 
the judge shall examine into the charge and hear such testimony in regard 
thereto as he may · deem necessary, including the vohmtary statement of the 
accused, and if in his judgment the accused . is a proper subject to be com�itted 
to the reform school, he shall so order and make an entry thereof upon such 
complaint and thereupon with the consent of such parent or guardian indorsed 
thereon, issue his warrant accordingly ; provided, that such judge may, in 
his discretion, require such parent or guardian to give security by an under­
taking with or without sureties in the penal sum of one thousand dollars, 
to the state of North Dakota, for the payment of the expenses incurred upon 
the complaint and the commitment and maintenance of such child or ward 
at auch reform school, but not exceeding two dollars per week. [R. C. 1905, 
§ 10403 ; 1890, ch. 1 64, § 1 6 ; R. C. 1895, § 8583. l

Commitment of infants to reform school without conviction of crime. 16 L.R.A. 601 . 
§ 11285. Contents of order of commitment. Every order of commitment

to the reform school made under any of the provisions of this article shall 
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specify the date as near as may be at which the accused will attain majority, 
to be ascertained by the court or judge, and the <late so ascertained and 
specified shall be conclusive for all purposes connected with such reform 
school. 'fhe judge shall cause to be transmitted to the superintendent with 
each person committed to the reform school, a statement of the nature of 
the complaint or charges together with such other particulars concerning the 
accused as he may be able to ascertain anu deem necessary. [R. C. um;:;,
§ 10-!0-1 ; 1890, ch. 16-1, § 14 ; lt. C. 1895, § &5o4. j

§ 11286. Execution of order. Return. Fees. A copy of the order entered
in the miuutes of the court as provided in section 11�81, anu ccrti.tic<l by the 
clerk of the court under the seal of the court, or, the warrant provided for 
in section 11283 or 1128-1, shall be sufficient to authorize the oliicer executiug 
it to commit the person therein named to the superintendent of the reform 
school within the same, and a copy of either attested by such ofi1ccr anu ld� 
with and retained by sueh superintendent shall be sufficient to authorize such 
superintendent to retain, control and employ such person within such reform 
1>chool, its grounds and precincts until the expiration of the time specified 
therein. It shall be the duty of the officer executing any such order or 
warrant to deliver the person named therein to such superintendent at such 
school together with a copy of the order or warrant under which he is acting 
and to  take such superintendent 's receipt for such person, in<lorsed on the 
original order or warrant and to return such order or warrant with his doingl:I 
indorsed thereqn to the clerk of the court of the county in which the order 
was made or warrant issued, and such clerk shall file and retain the same 
in his office with the other papers in the case. The fees of any officer per­
forming any service under the provisions of this article shall in all respects 
be the same as for like services in criminal actions. [R. C. 1905, § lO-lO;j ; 
R. C. 1895, § 8585. j

§ 11287. Papers, where filed. Return to magistrate. In the cases provided
for in section 11283 if the accused is committed to the reform school, and in 
all cases provided for in section 11284, all the papers shall be filed with the 
clerk of the court of the proper county, but in the cases provided for in 
section 11283, if the accused is not committed to the reform school, or if the 
accused appeals from the judgment of conviction, such accused, with all the 
papers in the case must be remanded to the custody of the officer to be 
returned to the magistrate before whom the conviction was had to be dealt 
with according to law. [R. C. 1905, § 10406 ; 1890, eh. 164, § 15 ; R. C. 1895, 
§ 8586 . ]

§ 11288. Discharge for good conduct. Refractory inmates. The board of
trustees of the reform school may at any time after one year 's detention of 
any person therein, upon satisfactory evidence of reformation and as a re,rnrd 
for good conduct and dil igence in study, discharge any inmate therefrom, 
but if such inmate has no parent, guardian or other person to whom to return, 
such board shall first arrange for and procure some suitable person to receive, 
employ and care for the person so discharged, without charge to the state. 
If any person convicted of a felony and committed to such school shall be 
or become incorrigible and manifestly and persistently dangerous to the good 
order, government and welfare of such school or the inmates thereof, the 
board of trustees must order such person returned and delivered to the 
parent or guardian or to the jailer of the county from which committed, as 
the case may he, and the proceedings against such person shall thereafter 
he resumed and continued as though no order or warrant of commitment to 
t he reform school hnd been made. [R. C. 1905, § 10407 ; 1890, ch. 164, § 18 ; 
R c. 1893, § 8587. ] 

§ 11289. Aiding inmates to escape. Penalty. Every person who unlawfully
aids or assists any person committed to the state reform school in escaping 
or attempting to escape therefrom or from any officer thereof or knowiugly 
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conceals such person after so escaping, is guilty of a misdemeanor. [R. C. 
1905, § 10408 ; 1890, ch. 164, § 19 ; R. C. 18�5, § 8588. ] 

§ 11290. Pay of trustees suspended. No commitment.a until proclamation.
Until such time as the legislative assembly shall, by law, make provision for 
the purchase or other acquisition of sufficient ground for the state reform 
school and the erection of buildings thereon for the use of such school, neither 
the board of trustees provided therefor in this chapter, or any trustee, nor 
any other person on account of said school shall receive or be paid for any 
services rendered or material or other thing furnished in regard thereto ; 
nor shall any person be by order or warrant, or otherwise, committed thereto 
by any court or judge of this state, until the governor by public proclamation 
declares such school open therefor, but, until the governor makes such procla­
mation, such juvenile offenders against the laws of this state as may be 
convicted of any crime or public offense in a district court of this state, may 
be committed to and confined in the reform school at Plankinton, South 
Dakota, or a reform school in any other state with which this state may 
contract, in the manner provided in the law governing said school. [R. C. 
1905, § 10409 ; 1890, ch. 164, § 21 ; R. C. 1895, § 8589. ) 

ARTICLE 18.- REFORl1 SCHOOL PAROLE. 

§ 11291. Parole permitted. The board of trustees of the reform school is
hereby empowered to parole persons committed to the reform school, or to 
the guardianship, control and custody of the trustees of said reform school , 
who at the time of commitment to said school were under the age of sixteen 
years, and all those committed between the ages of sixteen and eighteen years, 
not convicted of a felony, and may establish rules and regulations under which 
such persons may go upon parole. [ 1907, ch. 181, § 1 . ) 

§ 11292. When allowed. No parole shall be granted to any person com­
mitted to said reform school, or to the guardianship, control and custody of 
the trustees of such reform school unless : 

1. The superintendent of said reform school recommends such parole to
the board of trustees. 

2. At least four members of the board of trustees approve and indorse said
recommendation. 

3. There is some suitable person to receive, employ and care for the person
so paroled, without expense to the state. [1907, ch. 181, § 2. ] 

§ 11293. Recommitted. .Any person so paroled shall still be deemed to be
under the guardianship and control of the board of trustees of said reform 
school and subject at any time until the expiration of the time for which he 
was committed to said reform school, to be taken into actual custody and 
returned to the reform school. '!'he board of trustees is hereby fully empow­
ered to enforce the rules and regulations made by it for the paroling of the 
inmates of said reform school, and, when satisfied that any person out on 
parole has violated any of such rules and regulations, may order that such 
person be taken into actual custody and returned to said reform school and 
detained therein until the expiration of the time of his commitment thereto 
as provided in the order of court committing him to said reform school, or is 
again paroled therefrom. The board shall enter in the record of its pro­
ceedings any such order, and a copy thereof certified by the secretary of the 
board may be delivered to any sheriff or other peace officer of the state, or 
an officer of the state reform school for service and return, and it shall b� 
the duty of any such officer to receive the same and to apprehend and 
immediately return and deliver to the superintendent of said reform school 
any such person named in such order, and such person shall remain in such 
reform school until discharged or .igain paroled therefrom according to law. 
[ 1907, eh. 181, § 3. ] 
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§ 11294. Fees. The officer executing any such order of the board of trustees
shall indorse on said order a return of his doings thereunder and deliver the 
same together with the person named therein to the superintendent of said 
school, and the superintendent shall give to such officer a certificate acknowl­
edging the receipt of such person and said order and return. The fees of 
any such officer for executing any order of the board of trustees for the 
return of any person to the reform school shall be the same as provided by 
law for the taking of a person to said school under the order of the court. 
[1907, ch. 181, § 4. ] 

ARTICLE 19.- ST.A'l'US OF INMATES OF REFORM SCHOOL. 

§ 11295. Inmates wards of trustees. All inmates of the reform st'bool of
the state of North Dakota are hereby declared to be wards of, and under the 
guardianship and control of the board of trustees of said school until dis-

. charged therefrom as provided by law. In case any person committed to said 
school by order of court shall escape or be paroled therefrom, the board of 
trustees of said school shall have all the rights and powers of a parent or 
guard ian to have such person returned to said school, and may recover such 
person wherever found and return him or her to said school. [1907, ch. 239, 
§ 1. ]  

See note immediately preceding section 11191 .

ARTICLE 20.- lNSANE lNYATES. 

§ 11296. Insane inmate of penitentiary or reform school. Whenever it shall
appear to the satisfaction of the governor by the representations of the 
warden of the penitentiary or the superintendent of the reform school and 
the board of trustees of the institution under its charge, that any person 
confined therein has become insane during such confinement, and is still 
insane, it shall be the duty of the governor to make inquiry in regard thereto, 
and if he shall determine that such person has become and is insane, he shall 
order and direct that such person be taken from such institution and confined 
and treated in the state hospital for the insane, and that upon his recovery 
from such insanity, if before the expiration of the term for which he is 
committE:d, he be returned to such institution ; and it shall be the duty of 
the warden or superintendent, as the case may be, to deliver such insane 
person to the superintendent of such hospital within the same, and said 
superintendent - to receive such person into such hospital upon the presenta­
tion of the order of the governor therefor and in obedience thereto, and the 
expense of so transferring any person to the state hospital for the insane 
aud his return shall be audited by the state auditor and paid, upon his war­
rant ,  out of the state treasury. [R. C. 1905, § 10410 ; 1883, Sp. ch. 30, § 50 ;  
R. C. 1 895, § 8590.]

§ 11297. Transfer to hospital for the insane. Return. It shall be the duty
of the warden or superintendent to deliver to the superintendent of the state 
hospi tal for the insane, with the person so ordered transferred as herein 
provided, a correct copy of the order of the governor directing such transfer 
and of the superintendent of such hospital to deliver to the warden or super­
int endent a certificate acknowledging the receipt of such person and said 
copy. The original order of the governor and said certificate shall be retained 
by the warden or superintendent and filed in his office at the institution in 
his <'harge. It shall be the duty of the superintendent of such hospital to 
not i fy the  warden or superintendent of the recovery of any person transferred 
as lwrt > i n  provided, and of the warden or superintendent thereupon, if the 
t erm of  srntence of such person has not expired, to return him to the proper 
c11slo t ly .  If the term of commitment of an� person so transferred has expired 
at th(' time of his recovery, the warden or superintendent may direct that 
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he b� released from further custody, by the superintendent of said hospitai ; 
provided, that it shall be the duty of the warden or superintendent to pro­
vide any person so released with the same allowance of clothing, money and 
transportation to which other persons discharged from the penitentiary or 
reform school are entitled. [R. C. 1905, § 10411 ; 1883, Sp. ch. 30, § 50 ; 
R. C. 1895, § 8591. ]

ARTICLE 2 1 .- DECEASE O F  INMATES. 

§ 11298. Dea.th of inmate of penitentiary or reform school. Inquest. In
case of the death of any person confined in the penitentiary, or state reform 
school, it shall be the duty of the warden or superintendent immediately to 
notify the coroner of Burleigh or l\forton county, as the case may be, or when 
there is no coroner or in case of his absence or inability to act, some justice · 
of the peace of the county, and it shall be the duty of such coroner or justice 
of the peace so notified, as the case may be, immediately to take possession 
of the body of said deceased and remove the same from the penitentiary or 
reform school and said body retain for at least twenty-four hours, and to 
hold an inquest thereon and inquire carefully into the cause of said deceased 's 
death, in the manner provided by law in cases of persons supposed to have 
died by unlawful means ; but no officer or employe of the penitentiary or 
reform school shall be placed or permitted to serve on the jury at said inquest. 
[R. C. 1905, § 10412 ; R. C. 1895, § 8592.] 

§ 11299. Inquest open to all persons. The inquest herein provided for shall
be open to all persons who may wish to attend the same, under such rules 
and regulations as the officer holding the same may establish for the orderly 
conduct of the business. All persons may be excluded from the presence of 
the body of the deceased whenever there is danger of contracting or spreading 
a contagious disease and all spectators may be excluded from the room where 
said inquest is being held while any officer, employe or inmate of the insti­
tution is being examined. [R. C. 1905, § 10413 ; R. C. 1895, § 8593. ] 

§ 11300. Who may be required to testify. Procedure. The officer holding
such inquest may require any inmate of the penitentiary or reform school 
to testify at said inquest, and it shall be the duty of the warden or superin­
tendent to produce before such inquest any inmate of the penitentiary or 
reform school so required to testify, upon the written request of the officer 
holding said inquest. Any such inmate shall be accompanied by such officei­
or officen as the warden or superintendent may designate, and as may be 
necessary to prevent his escape, and when no longer required before said 
inquest, must be immediately returned. The testimony of each witness taken 
at said inquest shall be reduced to writing under the order of the officer 
holding such inquest, and subscribed by the witness. The proceedings of the 
jury shall be as provided in other cases of inquest held by the coroner. 
[R. C. 1905. § 10414 : R. C. 1895. § 8594. 1

§ 11301. Return of inquest. Burial of body. The officer holding such
inquest shall, within ten days after its conclusion, return the inquisition of the 
jury, the written testimony of the witnesses, and a list of the witnesses who 
testified to material matter at such inquest, to the clerk of the district court 
of said Burleigh or Morton county, as the case may be, and it shall be the 
duty of said clerk to file and retain the same in his office as a public record. 
It shall be the duty of the officer holdin� such inquest to cause the body of 
the deceased to be decently buried, or delivered to the relatives or friends 
of such deceased, if by them demanded, within twenty-four hours after the 
receipt of such body by him, or at any time before its burial. [R. C. 1905, 
§ 10415 : R. C. 1895, § 8595. l

§ 11302. Expenses. Duty of state auditor. Payment. The officer holding
· 11uch inquest shall make an it!'mized statement and report in detail of the

t:xpenses of such inquest specifying to whom, and for what fees, services or
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1mpplies payable and the same verify by his oath, but in no case shall the 
expcnfe of the burial of said body, exclusive of the fees allowed by law to 
officers, jurors, physicians and witnesses, exceed the sum of forty dollars ; 
and · the state auditor shall audit all claims for any such inquest when pre­
sented as herein provided, and draw his separate warrants upon the state 
treasurer for the amount allowed to each person named in such statement 
and report, and said warrants shall be paid out of the state treasury. The 
fees of the officer holding said inquest and of the jurors, physicians and wit­
nesses, shall be the same as in other cases of inquests ; provided, that no 
officer of the penitentiary or of the reform school nor inmate thereof, shall 
be entitled to fees or other allowance on account of any services rendered at 
said inquest. [R. C. 1905, § 10416 ; R. C. 1895, § 8596. ] 

§ 11303. Effects of deceased. Sale. Money received. It shall be the duty
of the warden or superintendent within ten days after the decease of any 
person confined in the penitentiary or reform school, to report in writing 
to the state treasurer the money and effects in his hands belonging to the 
deceased, and with said report to transmit to the state treasurer any such 
money. The state treasurer shall receive such report and money and execute 
and give to the warden or superintendent a receipt therefor. The state 
treasurer may require the warden or superintendent to sell the effects of the 
deceased in his hands and direct the manner of said sale or, in his discretion. 
that the warden or superintendent deliver said effects to the legal representa­
tives of the deceased, and it shall be the duty of such officer to carry out the 
requ irements and directions of the state treasurer in that regard. If said 
effects are sold, all moneys received therefor shall be delivered to the state 
treasurer as herein provided for the money of the deceased. The state treas­
urer shall place all money received on account of any such deceased person, 
to the credit of the state. If said money is claimed within six years by the 
leg-al rrpre1,entatives of the deceasE>d, the state treasurer must pay it to 
them after deducting the expenses of the inquest upon and the burial of the 
body of the deceased. [R. C. 190fi, § 10417 ; R. C. 1895, § 8597.J 

CHAPTER 18. 
COUXTY JAILS. 

§ 11304. Judges of district courts shall prescribe rules for jails. The judges
of the district courts of the several judicial districts of this state shall, from 
time to time, as they may deem necessary, prescribe in writing, rules for the 
regulation and government of the jails in the several counties within their 
respective districts, upon the following subjects : 

1. 'l'he cleanliness of the inmates.
2. The classification of tlie inmates in regard to sex, age and crime, and

also persons insane, idiots and lunatics. 
3. Beds and bedding.
4. Warming, lighting and -ventilation of the jail.
5. The employment of medical and surgical aid when necessary.
6. Employment, temperance and instruction of the inmates.
7. 'l'he supplying of each inmate with a b ible.
8. The intercourse between inmates and their counsel and other persons.
9. 'l'he punishment of inmates for violation of the rules of the jail.
10. Such other regulations as said judges may deem necessary to promote

the wel fare of said inmates ; provided, that such rules shall not be contrary 
to t h e  l aws of the state. [R. C. 1905, § 10418 ; C. Cr. P. 1877, § 612 ; R. C. 
lSf/9 .  § 8,,98 . ]  

§ 11305. Rules printed. How disposed of. The said judges shall, as soon
as practicable, cause a ('Opy of »aid ruks to be delivered to the county com-
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misaion�rs in the several countie13 in their respective judicial districts ; and it 
shall be the duty of said commissioners forthwith to cause the same to be 
printed, and to furnish the sheriff of their county with a copy of said rules, 
for each and every room or ,cell of said jail, and also forward a copy of said 
rules to the secretary of state, who may file away and preserve the same. 
[R. C. 1905, § 10419 ; C. Cr. P. 1877, § 613 ; R. C. 1895, § 8599. ) 

§ 11306. Sheriff to post rules. The sheriff shall, on receipt of said rules,
cause a copy thereof to be posted and continued in some conspicuous place 
in each and every room or cell of said j ail. [R. C. 1905, § 10420 ; C. Cr. P. 
1877, § 614 ; R. C. 1899, § 8600. ) 

§ 11307. Judges may amend rules. The judges aforesaid may, from time
to time, as they may deem necessary, revise, alter or fmend said rules, and 
su-,h revised rules shall be printed and disposed of by said commissioners 
and sheriff in the same manner as is directed by sections 11305 and 11306 
of this chapter. [R. C. 1905, § 10421 ; C. Cr. P. 1877, § 615 : R. C. 1899, § 8601. ) 

§ 11308. Sheriff to have charge of the j&il. The sheriff, or, in case of his
death , removal or disability, the person by law appointed to supply his place, 
shall have charge of the county jail of his proper county, and of all persons 
by law confined therein, and such sheriff or other officer is hereby required 
to conform in all respects, to the rules and directions of said district judge 
above specified, or which may, from time to time, by said judge be made 
and communicated to him by said commissioners. [R. C. 1905, § 10422 ; 
C. Cr. P. 1 877, § 616 ; R. C. 1899, § 8602. J

Sheriff entitled to  pay for jailn's serviC'es where such senices are required. Plunkett 
v. Lawrence County, 18 S. D. 450, 101 N. W. 35.

§ 11309. Sheriff shall keep jail register. Contents. The sheriff or other
officers performing the duties of sheriff of each county of this state, shall 
procure, at the expense of the proper county, a suitable book, to be called 
the jail register, in which the said sheriff, by himself or his jailer, shall enter : 

1. The name, age, sex, abode and nativity of each person committed to
the jail, with the date and cause of his commitment. 

2. By what authority committed, and if committed for a criminal offense;
a description of his person. 

3. The date and manner of his discharge and by what authority, and i f
any inmate escapes, particularly, the time and manner of  such escape. 

4. What sickness or disease has occurred, if any, in the jail during the year,
and, if known, what were the causes thereof. 

5. Whether any, or what labor has been performed by the inmates and
the value thereof. 

6. The practice observed during the year of whitewashing and cleansing
the occupied cells or apartments, and the time or seasons of so doing. 

7. The habits of the inmates as to personal cleanliness, diet and order.
8. Th£: means furnished or permitted to inmates for literary, moral and

religions instruction, and for labor. 
9. All other matters required by the rules, or in the discretion of the

sheriff deemed proper. 
The said sheriff or other officers performing the duties of sheriff, shall 

carefully keep and preserve such jail register, in the office of the jailer of his 
proper county, and at the expiration of his term of office shall deliver the same 
to h ; s  successor in office. [R. C. 1905, § 10423 ; C. Cr. P. 1877, § 617 ; R. C. 
189G, § 8603 . ]  

§ 11310. Sheriff shall make j ail  report. The sheriff or other officer per­
forming the duties of sheriff, shall on or before the first Monday of November 
in each year, make out in writing from the jail register, a jail report in 
tripl icate, one copy of which report he shall forthwith file in the office of th<i 
clerk of the district court of his county, one copy with the county auditor 
of J1 is county, for the use of the commissioners thereof, and one copy of 
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such report he shall transmit to the governor of the state, and it shall be the 
duty of the governor to communicate the reports of the several sheriffs of this 
state to the legislative assembly, on or before the tenth day of each of its 
sessions. [R. C. 1905, § 10424 ; C.  Cr. P.  1877, § 618 ; R. C. 1895, § 8604.] 

§ 11311. Charge to grand jury regarding jails. It shall be the duty of
the district court to give this chapter in charge of the grand jury at each 
term of said court at which a grand jury is impaneled �nd bring before 
them all rules, plans or regulations established by the district judge relating 
to the jail of the county and prison discipline which shall then be in force. 
[R. C. 1905, § 10425 ; C. Cr. P. 1877, § 6 1!:J ; R. C. 1895, § 8605.) 

§ 11312. Duty of grand jury to visit jail and report. The grand jury of
each county in this state shall, once at each term of the district court, while 
in attendance, visit the jail, examine its state and condition, examine and 
inquire into the discipline and treatment of prisoners, their habits, diet and 
accommodations, and it shall be their duty to report to said court, in writing, 
whether the rules of the said district judge have been faithfully kept and 
observed, or whether any of the provisions of this chapter have been violated. 
It shall also be the duty of the county commissioners of each county in this 
state to visit the jail of their county once during each of their regular 
meetings of each year. [R. C. 1905, § 10426 ; C. Cr. P. 1877, § 620 ; R. C. 
1899, § 8606. ) 

§ 11313. Duty of county board regarding jails. It shall be the duty of
the county commissioners, at the expense of their respective counties, to 
provide suitable means for warming the jail and its cells or apartments, 
beds and bedding, night buckets and such other permanent fixtures and 
... epairs as may be prescribed by the district judge ; said commissioners shall 
also have power to appoint a physician to the jail, when they may deem it 
necessary, and pay him such annual or other salary as they may think reason­
able · and proper, which salary shall be drawn out of the county treasury ; 
and said medical officer, or any physician or surgeon who may be employed 
in the jail, shall make a report in writing whenever required by said com-

1 missioners, district judge or grand jury. [R. C. 1905, § 10427 ; C. Cr. P. 1877, 
§ 621 ; R. C. 1899, § 8607.)

§ 11314. Sheriff to provide board and necessaries. It shall be the duty of
the sheriff of each county to provide fuel, bed-clothing, washing, nursing when 
required, and board generally, and all necessaries for the comfort and welfare 
of said prisoners, as the said judge by his rules shall designate for all persons 
confined by law, and he shall be allowed such reasonable compensation for 
services required by the provisions of this chapter, as may be prescribed by 
the county commissioners of their respective counties ; provided, that the 
county commissioners at the expense of their county may arrange for the 
detention of any prisoner of their county in the jail  of some other county, 
whenever in their judgment such detention would be less expensive than his 
detention in their county. [R. C. 1905, § 10428 ;  C. Cr. P. 1877, § 622 ; R. C. 
1895, § 8608. ] 

Sheriff entitled to pay for jailer's services where such aervices are required. Plunkett 
Y. Lawrence County, 18 S. D. 450, 101 N. W. 35 .

§ 11315. Duty of sheriff to visit jail monthly. The sheriff shall visit the
jail in person, and examine into the condition of each prisoner at least once 
each month, and once during each term of the district court ; and it is hereby 
made his duty to cause all the cells and rooms used for the confinement of 
prisoners to be thoroughly whitewashed at least three times in each year. 
[R. C. 1905, § 1042!:J ; C. Cr. P. 1877, § 623 ; R. C. 1899, § 8609. ) 

§ 11316. Jailer must be deputy sheriff. Appointment. Compensati�D;, 1'1:1e
jailer or keeper of the jarl shall, unless the sheriff elect to act as Jailer m 
person , be a deputy, appointed by the sheriff and such jailer shall take the 
necessary oath before entering upon the duties of hii, office. The board of 
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county commissioners o f  each county shall fix the amount to b e  paid th,, 
11heriff as compensation for such jailer 's services ; provided, the sheriff shal l  
in p.ll eases be liable for the negligences and misconduct of the jailer as of 
other deputies. [1911, ch.  109 ; R. C. 1905, § 10430 ; C.  Cr. P.  1877, § 624 ; 
R. C. 1899, § 8610. ]

Sheriff entitled to pay for jailer's services where such services arc required. PlunkeU 
Y. Lawrence County, 18 S. D. 450, 101 N. W. 35.

§ 11317. Sheriff'. Jailer. Neglect of duty. If the sheriff or jailer having
in charge any county jail, shall neglect or refuse to conform to the rules and 
regulations established by the judge, or to any other duty required of him by 
this chapter, he shall on conviction thereof in a criminal action prosecuted 
under the provisions of this code as other criminal actions, for each case of 
such failure or neglect of duty as aforesaid, be punished by a fine of not less 
than ten nor more than one hundred dollars. [R. C. 1905, § 10431 ; C. Cr. P. 
1877, § 625 ; R. C. 1895, § 8611. ]  

CHAPTER 19. 

COUNTY WORKHOUSES. 

§ 11318. County workhouses, how provided. The board of county commis­
sioners of any county shall, whenever they deem it advisable, vote upon the 
question of providing a workhouse wherein persons confined to the county 
jail of said county shall be compelled to work at hard labor, and said board 
of county commissioners shall prescribe the kind of work such convicts shal l 
be employed at and furnish the necessary tools and materials. Such vote 
shall be in all respects conducted by the sc.id board of county commissioners 
in the regular meeting and according to the provisions of law. [1907, ch. 274. 
§ 1 . ]

§ 11319. Vote on proposition. Whenever the county commissioners shall
have voted to establish such workhouse, then at the ne:d general election. 
but at no other time, this quest ion shall be submitted to the vote of the 
people, and the order of the board of county commissioners for such election 
shall be made at least sixty days before such election is held, and notice of 
such election shall be given in the same manner and for the same length of 
time as notices of all general elections. [1907, ch. 274, § 2.] 

§ 11320. Ballots, form of. The ballots to be issued at such elections shal l
be in the following form : ' '  For the establishment of workhouse, ' '  an<l 
' '  against establishment of workhouse. ' '  In voting on the question each voter 
must place at the right of the proposition he favors, the mark " X. " If a 
majority of the ballots cast at such election is for the establishment of such 
a workhouse, then it shall be the duty of the county commissioners to provide 
for a workhouse for such county. [ 1907, ch. 274, § 3.] 

CHAPTER 20. 

PRISONS A:t-."D IMPRISONMENT FOR OFFENSES. 

§ 11321. Common jails established as prisons. The common jails now
erected or which shall hereaftP-r be erected in the several counties in this state 
shall be used as prisons : 

1 .  For the detention of persons charged with offenses, and duly committed 
for trial. 

2. For the detention of persons who may be duly committed, to secure their
a t t 1!1Hlance as witnesses on the trial of any criminal cause. 

: : .  For the confinement of persons pursuant to a sentence, upon a conviction 
, · . , , .  a n  offr nse, and of all other persons duly committed for any cause author• 
i ,1 , ·d by l.:w. 
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4. For the confinement of persons who may be sentenced to imprisonment
in the penitentiary, until a suitable prison shall be provided. [R. C. rno5, 
§ 10432 ; C. Cr. P. 1877, § 627 ; R. C. 1895, § 8612.]

§ 113�2. Commitment when no jail in county. Whenever there is no jail
erected m any county, every judicial or executive officer of such county who 
shall have power to order, sentence or deliver any person to the county jail, 
may _order, sentence or deliver such person to the jail of any adjoining county,
provided, that whenever the county seat of any other county having a suitable 
jail may be reached more conveniently and with less mileage by rail than 
the county seat of the adjoining county having the nearest suitable jail, such 
officer having power to order, sentence or deliver any persons to jail, shall 
order, sentence or deliver such person to the jail of such other county, and 
the jailer of any such adjoining or other county shall receive and keep such 
prisoner in the same manner as if he had been ordered, sentenced or del ivered 
to him by any officer or court of h is own county. The county from which such 
prisoner is taken shall pay all the expenses of maintaining him in such jail. 
[1911, ch. 108 ; R. C. 1905, § 10433 ; C. Cr. P. 1877, § 628 ; R. C. 1895, § 8613.] 

§ 11323. County commissioners are jail inspectors. The county commis­
sioners of the respective counties of this state shall be inspectors of the jails 
in their Revera} counties and shall visit them at least once in each year, and 
shall examine fully into the condition of such jail, as to health, cleanliness 
and discipline ; and the keeper thereof shall lay before them the jail register 
required to be kept by the provisions of section 11309 ; and if it shall appear 
to such inspectors that any of the provisions of law have been violated or 
neglected, they shall forthwith give notice to the state 's attorney of the 
county and to the judge of the district court. [R. C. 1905, § 10434 ; C. Cr. P. 
1 877, § 630 ; R. C. 1895, § 8614.] 

§ 11324. No liquor shall be allowed prisoners. No sheriff, jailer or keeper
of any jail, shall, under any pretense, give, sell or deliver to any person 
confined therein for any cause whatever, any spirituous liquor, or any mixed 
liquor, part of which is spirituous, or any wine, cider or strong beer, unless 

' a  physician certifies in writing that the health of such person requires it, 
in which case he may be allowed the quantity prescribed and no more ; and 
no sherifl', jailer or keeper as aforesaid, shall put up or keep in the same room, 
cell or apartment, male and female inmates together. [R. C. 1905, § 10435 ; 
C. Cr. P. 1877, § 631 ; R. C. 1895, § 8615.]

§ 11325. Penalty. Sheriff violating last section. If any sheriff, jailer or
keeper of any prison, shall sell or deliver to any prisoner in his custody, or 
shall willfully or negligently suffer any such prisoner to have any liquor, 
prohibited in section 11324, or shall place or keep together prisoners of 
different sexes contrary to the provisions of said section 11324 he shall in 
each case forfeit and pay for the first offense the sum of twenty-five dollars, 
and such officer shall, on the second conviction, be further sentenced to be 
incapable of holding the office of sheriff, deputy sheriff, jailer or keeper of 
any prison, for the term of five years. [R. C. 1905, § 10436 ; C. Cr. P. 1877, 
§ 632 ; R. C. 1899, § 8616.]

§ 11326. Penalty. Other person viola.ting said section. If any person,
other than is mentioned in the preceding section, shall sell or deliver to any 
person committed for any cause whatever, any liquor prohibited in this 
chapter, or shall have in bis posscssio1;1, in the precincts of a!ly prison, any 
such liquor, with inten� to carry · or deliver th� same to any pr1Soner confined 
therein, he shall be pnmshed by fine not exceedmg fifteen dollars. [R. C. 1905, 
� 10437 · C. Cr. P. 1877, § 6:�3 ; R. C. 1899, § 8617.] 
· § 11327. Jailer 's duty to keep jail_ clean. The keeper of such pr�s�>n shall
see that the same is constantly kept m a cleanly and healthful condition, and 
shall S(' C  that strict att ent ion is constantly paid to the personal cleanliness 
of all the priso1 1ers in h i s  c u,, t ody, as far as may be, and shall cause the shirt 
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of each prisoner to be washed at least ··once in each week ; each prisoner shall 
be furnished daily with as much clean water as he shall have occasion for. 
either for drink or for the purpose of personal cleanliness, and with a clean 
towel once a week, and shall be served three times each day with wholesome 
food, which shall be well cooked and in sufficient quantity. [R. C. 1905, 
§ 10438 ; C. Cr. P. 1877, § 634 ; R. C. 1899, § 8618. )

Right of action for imprisonment in unhealthful or unfit prison or jail. 36 L.R.A. 
293 ; 2 L.R.A. ( N.S. ) 95. 

§ 11328. Bible shall be furnished each inmate. The keeper of each prison
shall proYide, at the expense of the county, for each prisoner under his charge 
who may be able and desirous to read, a copy of the bible or new testament, 
to be used by such prisoner at proper seasons during his confinement, and 
any minister of the gospel, disposed to aid in reforming the prisoners and 
instructing them in their moral and religious duties, shall have access to them 
at seasonable and proper times. [R. C. 1905, § 10439 ; C. Cr. P. 1877, § 635 ; 
R. C. 1899, § 8619. )

§ 11329. Sheriff shall furnish court with copy of jail register. At the
opening of each term of the district court within his county, the sheriff shall 
return a copy of the entries in his jail register made since the last preceding 
term under his hand to the judge holding· said court, and if any sheriff shall 
neglect or refuse so to do, he shall be punished by fine not exceeding three 
hundred dollars. [R. C. 1905, § 10440 ; C. Cr. P. 1877, § 637 ; B. C. 1895, 
§ 8620. )

§ 11330. Bow jails shall be constructed. In the jails erected or which
shall be hereafter erected in this state, there shall be provided sufficient and 
convenient apartments for confining prisoners not criminal, separate from 
felons and other criminals, and also for confining persons of different sexes, 
separate and apart from each other. [R. C. 1905, § 10441 ; C. Cr. P. 1877, 
§ 638 ; R. C. 1899, § 8621. )

§ 11331. Imprisonment at hard labor. Whenever any person shall be con­
fined in any jail pursuant to the sentence of any court, if such sentence or 
any part thereof shall be that he be confined at hard labor, the sheriff of 
_ the county in which such person shall be confined shall furnish such convict 
with suitable tools and materials to work with, if, in the opinion of the said 
sheriff, the said convict can be profitably employed either in the jail or yard 
thereof, and the expense of said tools and materials shall be defrayed by the 
county in which said convict shall be confined, and said county shall be 
entitled to his earnings ; and the said sheriff, if in his opinion the said con­
vict can be more profitably employed outside of said jail or yard, either for 
-the county or for any municipality in said county, it shall be his duty so to 
employ said convict either in work on public streets or highways or otherwise, 
and in so doing he shall take all necessary precautions to prevent said convict 's 
escape, by ball and chain or otherwise, and fifty per cent of the profits of 
such employment, after paying all expenses incident thereto, may be retained 
by said sheriff as his fees therefor, the balance to be paid into the treasury 
of the proper county to the credit of the general fund ; and when a convict 
is imprisoned in the county jail for nonpayment of a fine he may be e:n:iployed 
by said sheriff as provided in this chapter ; and in case any convict employed 
outside of the jail yard shall escape, he shall be deemed to have escaped 
from the jail proper. (R. C. 1905, § 10442 ; C. Cr. P. 1877, § 640 ; 1879, ch. 
36, § l :  R. C. 1895, § 8622.] 

Right to compel prisoner to labor. 27 L.R.A. !1113 ; 3!1 L.R.A. 566. 
§ 11332. Court may sentence to hard labor. Any court, justice of the

peace, police court or police magistrate, in cases when such courts have 
jurisdiction under the laws of this state, or as provided by the ordinances or 
charter of any incorporated town or city in the state, shall have full power 
nnd authority to sentence such convict to hard labor as provided in this 
chapter. [R. C. 1905, § 10443 ; 1879, ch. 36, § 2 ;  R. C. 1899, § 8623.] 
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§ 11333. Hard labor in county jail. Whenever any court in passing sentence
on an;y person convicted of a misdemeanor sentences such person to confiue­
m�nt m the; county jail, the court shall, if in his opinion such person is capable 
of performmg manual labor, sentence such person to confinement in the county 
jail at hard labor. [1907, ch. 87, § 1 . ]  

§ 11334. Duty of sheriff. Whenever any person is sentenced to confine­
ment in the county jail at hard labor, the sheriff of such county shall enforce 
such sentence in accordance with the provisions of section 11331. [1907, ch. 
87, § 2 . ]  
. § 11335. When marshal shall superintend labor. When the imprisonment
1s pursuant to the judgment of any court, police court, police magistrate 
of an incorporated city or town for the violation of any ordinance, by-law or 
other regulation, the marshal or other officer acting as such shall superintend 
the performance of the labor herein contemplated, and shall furnish the tools 
and materials, if necessary, at the expense of the city or town requiring the 
labor, an ,i such city or town shall be entitled to  the earnings of its convicts. 
[R. C. 1 !105, § 10444 ; 1879, ch. 36, § 3 ;  R. C. 1899, § 8624. ] 

§ 11336. For what officer may pun�sh convict. The officer having charge
of any convict for the purpose specified in this chapter may use such means 
as, and no more than arc necessary to  prevent escape, and if any convict 
attempts to escape either while go-ing from or returning to the jail, or while 
at labor or at any time, or if he  refuses to labor, the officer having him in 
charge, after due 111quiry, may, to secure such person or to cause him to 
labor, use the means authorized by section 11340 ; provided, such punishment 
for rc>fusal to work shall all be inflicted within the jail or jail inclosure, and 
sh all not be considered as any part of the time for which the prisoner is 
sentenced. [R. C. 1905, § 10445 ; 1879, ch . 36, § 4 ;  R. C. 1 899, § 8625. ] 

§ 11337. Credit for each day 's la.bor. For every day 's labor performed
by any convict under the prov i sions of this chapter, there shall be credited 
on any jud gment for fine ar nl cos t s  against h im the sum of two dollars. [R. C. 
l!J05, § 10446 ; 187�, ch. 3G, § 5 ; R. C. 1 899, § 8626. ] 

§ 11338. Cruel treatment by officer. Penalty. If any officer or other
person treats any priiwner in a cruel or inhuman manner, he shall be punisht>d 
by a fine not exceeding one thousand dollars, or by imprisonment in the 
county jail not exceeding twelve months, or by both such fine and imprison­
ment. [R. C. 1 905, § 10447 ; 1 879, ch. 36, § 6 ;  R. C. 1899, § 8627. ]  

§ 11339. Annoyance prohibited. Penalty. The officer having such prisoner
in charge shall protect him from insult and annoyance and communication 
with others while at labor and in going to and returning from the same, and 
he may use such means as are necessary and proper therefor ; and any person 
persisting in insulting and annoying or communicating with any prisoner 
after being first commanded by such officer to desist, shall be punished by a 
fine not exceeding ten dollars, or by imprisonment not exceeding three days. 
[R. C. 1 905, § 10448 ; 1879, ch . 36, § 7 ;  R. C. 1899, § 8628.) 

§ 11340. Punishment for disorderly conduct. If any person confined in
any jail upon a conviction or charge of any offense is refractory or disorderly, 
or if he wiJ! fully destroys or injures any article of bedding or other furniture, 
door or window or any other part of such prison ,  the sheriff of the county, 
after due inquiry, may chain and secure such person, or cause him to be kept 
in solitary confinement not more than three days for any one offense ; and 
during such solitary confinement he may be fed with bread and water only, 
unless other food is necessary for th e preservation of his health. [R. C. 1905, 
§ 10449 : 1 879. eh . 36, � 8 ;  R. C. 1 899, § 8629 . ]

§ 11341. Escaping from penitentiary. Punishment. A!!Y per�on c_ommit�ed
to  the pe 1 1 i te 1 1 t iar:v who shal l  C'seape from or break said pemtcntlary with 
i ntent  t o  esca pe th erc>from , or who sh all attempt by force or violence or in 
any o t l t l·r manner to escape from said prison, whether such escape is effected 
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or not, shall, upon conviction thereof, be punished by imprisonment in said 
prison for a term not exceeding double the term for which he or she was so 
sentenced, to commence from and after the expiration of his or her former 
sentence. [R. C. 1905, § 10450 ;•1883, ch. 89, § 1 ;  R. C. 1895, § 8630. ) 

Constitutionalit1 of statute punishing eRCRpe by reimprieonment for term dependen, 
upon length of original term. 22 L.n.A. ( X .S. , 1123. 

Escape when imprisonment "·holly illegal and void. 15 L.R.A. 190. 
§ 11342. Escaping from jail. Punishment. If any person who is imprisoned

pursuant to a sentence of imprisonment in the county jail, or any person 
who shall be committed for the purpose of detaining him for trial for any 
offense not capital, shall break prison and escape, he shall be imprisoned in 
the county jail for the term of six months. [R. C. 1905, § 10451 ; C. Cr. P. 
1877, § 644 ; R. C. 1895, § 8631.]  

§ 11343. Same. Committed for capital oft'ense. If any person who is
committed to prison for the purpose of detaining him for trial for a capital 
offense shall break prison and escape, he shall be imprisoned in the peni­
tentiary for the term of two years. [R. C. 1905, § 10452 ; C. Cr. P. 1877, § 645 ; 
R. C. 1895, § 8632.]

§ 11344. Prisoners in case of fire. If any prison, or any building [ adjoin­
ing] thereto, shall be on fire and the prisoners shall be exposed to danger by 
such fire, the keeper may remove such prisoners to a place of safety, and there 
confine them so long as may be necessary to avoid such danger, and such re­
moval and confinement shall not be deemed an escape of such prisoners. [R. C. 
1905, § 104fi3 ; C. Cr. P. 1877, § 646 ; R. C. 1899, § 8633. l 

§ 11345. Indigent person held for ft.De and costs. When any poor convict
shall have been confined in any prison for the space of six months, for the 
nonpayment of fine and costs on1y or either of them, the sheriff of the county 
in  wh il'h such person shall be imprisoned shall make a report thereof to any 
two justices of the peace for such county ; if required by such justices, the 
said keeper shall bring such convict before them, either at the pri son or at 
such other convenient place thereto as they shall direct ; the said justices 
shall proeeed to inquire into the truth of said report, and if they shall be 
satisfied that such report is true and that the convict has not had since his 
conviction any estate, rea] or personal, with ,vhicb be could have paid the  sum 
for the nonpayment of which he was committed, they shall make a certificate 
thereof to the sheriff of the county, and d irect him to discharge such convict 
from prison, and the sheriff shall forthwith discharge him. [R. C. 1905, 
§ 10454 ; C. Cr. P. 1 877, § 647 ; R. C. 1899, & 8634. l

§ 11346. Sheriff to receive and hold United States prisoners. All sheriffs,
jailers, prison keepers. and their and each and every of all their deputies. 
within th i!i state, to whom any person or persons shall be sent or committed, 
by virtue of legal process issued by or under the authority of the United 
States. shall be and they are hereby enjoined and required to receive such 
pen;ons into custody, and to keep them safely until they are discharged by 
(lue course of the Jaws of the United States ; and all such sheriffs, jailers, 
prison keepers and their deputies, offending in the premises, shall be liabl(' 
to the same pains and penalties, and the parties aggrieved shall be entitled 
to the same remedies against them or any of them, as if such prisoners had 
been committed to their custody by virtue of legal process issued under the 
1111thority of this state. [R. C. 1905, § 10455 ; C. Cr. P. 1877, § 648 ; R. C. 
1_809. � Rt;35. l 

� 11347. United States liable for expenses. The United States shall be 
l iahle to pay for the support and keeping of said prisoners the same eharges
and a1 lowances as are allowed for the support. 1md kl'eping of prisoners
!'Ommittcd undn authority of this state. [R. C. 1905, § 10-156 ; C. Cr. P. 18ii,
� f.49 : R. C. 1 899. § 8636.  l

§ 11348. Jailers must report to United States courts. Before every statNl
t 1•rm of  the United States court to be held within this state, the said sheriffs .  
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Jailers_ an<l prison keepers shall make out, under oath, a calendar of prisoners
m their custody under the authority of the United States, with the date 
of their commitment, by whom committed and for what offense, and transmit 
the same to the judge of the district court 'of the United States for this 
district ; and at the end of every six months they shall transmit to the United 
States mat'shal of this state, for allowance and payment, their account, if any, 
against the United States, for the support and keeping of such prisoners. 
[R. C. 1 905, § 10457 ; C. Cr. P. 1877, § 650 ; R. C. 1895, § 8637.] 

� 11349. Prison established in every county. There shall be established 
and kept in every county, by authority of the board of county commissioners 
and at the expense of the county, a prison for the safe keeping of prisoners 
lawfully committed. [R. C. 1905, § 10458 ; C. Cr. P. 1877, § 651 ; R. C. 1899, 
§ 8638. ]

Right of action for imprisonment in unhealthful or unfit priaon or jail. 36 L.R.A. 
293 ; 2 L.R.A. ( N.S. ) 95. 

Liability of municipality for tort in connection with jail. 25 L.R.A. {N.S. ) 98. 
Liability of county or municipalitf for injury to one employed in or about a jail. 

prison or other house of detention maintained by it. 23 L.R.A. (N.S. ) 910. 

§ 11350. Grand jury shall examine county ja.ila. At each term of the dis­
trict court at which a grand jury is impaneled, said jury shall make a per­
Roual inspection of the condition of the county jail, as to the sufficiency of 
the same for the safe keeping of persons confined therein, their convenient 
accommodation and health, and shall inquire into the manner in which the 
same has been kept since the last previous inspection ; and the court shall 
give this duty in special charge to such grand jury, and it shall be imperative 
upon the board of county commissioners to issue the necessary orders, or 
cause to be made the necessary repairs, in accordance with the complaint or 
recommendation of the grand jury. [R. C. 1905, § 10459 ; C. Cr. P. 1877, 
§ 652 ; R. C. 1895, § 8639.]

§ 11351. Sheriff or his deputy shall keep the ja.tl. The sheriff of the county,
by himself or deputy, shall keep the jail, and shall be responsible for the 
manner in which the same is kept. He shall keep separate rooms for the 
sexes, except when they are lawfully married ; he shall provide proper meat, 
Jrink and fuel for prisoners. [R. C. 1905, § 10460 ; C. Cr. P. 1877, § 653 ; 
R. C. 1899, § 8640.]

§ 11352. County boa.rd to allow cha.rges for keeping prisoners. Whenever
a prisoner is committed for crime or in any suit in behalf of the state, the 
county board shall allow the sheriff his reasonable charge for supplying 
such prisoner. [R. C. 1905, § 10461 ; C. Cr. P. 1877, § 654 ; R. C. 1899, § 8641. l 

§ 11353. Commitment. Authority of sheriff. When a prisoner is confined
by virtue of any process directed to the sheriff and which shall be required to 
be returned to the court whence it issued, such sheriff shall keep a copy of 
the same, together with his returns made thereon, which copy, duly certified 
hy such sheriff, shall be prima facie evidence of his right to retain such 
prisoner in custody. [R. C. 1905, § 10462 ; C. Cr. P. 1877, § 655 ; R. C. 1899, 
§ 8642. J

§ 11354. Commitments to be indorsed and ftled. All instruments of every
kind or attested copies thereof by which a prisoner is committed or liberated, 
shall be regularly indorsed and filed, and safely kept in a suitable box by such 
sheriff or by his deputy acting as a jailer. [R. C. 1905, § 10463 ; C. Cr. P. 1877, 
§ 65G ; R. C. 1 899, § 8643. 1
· § 11355. Same to be delivered to successor. Su�h box with its con�ents
shall be delivered to the successor of the officer havmg charge of the pnson.
IR. C. 1905, § 10464 ; C. Cr. P. 1877, § 657 ; R. C. 1899, § 8644.]
· § 11356. Prisoner sent to jail of another county. When there is no suffi­

e ient prison in any county wherein nny criminal offense shall hav� b�en 
committed any judge of the district court of such county, upon application 
of the sh:ritr, may order any person charged w ith a criminal offense and 
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ordered to be committed to prison, to be sent to the jail of the county nearest 
having a sufficient jail, and the sheriff of such nearest county shall, on 
exhibit of such judge 's order, receive and keep in custody in the jail of his 
county, the prisoner ordered to be committed as aforesaid, at the expense of 
the county from which said prisoner was sent, and the said sheriff Hhall, 
upon the order of the district court or a judge thereof, redeliver such prisoner 
when demanded. [R. C. 1905, § 10465 ; C. Cr. P. 1877, § 658 ; R. C. 18�9,
§ 8645. ]

§ 11357. Fugitives may be kept in any county jail. Any county jail may be
used for the safe keeping of any fugitive from justice or labor in this state, 
in accordance with the provisions of any act of congress, and the jailer shall, 
in such case, be entitled to reasonable compensation for the support and 
custody of such fugitive from the officer having him in custody. [R. C. 1905, 
§ 10466 ; C. Cr. P. 1877, § 659 ; R. C. 1899, § 8646. ]

§ 11358. Juvenile prisoners. Juvenile prisoners shall be treated with
humanity and in a manner calculated to promote their reformation ; they 
shall be kept, if the jail will admit of it, in apartments separate from those 
containing more experienced and hardened criminals ; the visits of parents, 
guardians and friends, who desire to exert a moral influence over them, shall 
at all reasonable times be permitted. [R. C. 1905, § 10467 ; C. Cr. P. 1877, 
§ 660 ; R. C. 1899, § 8647.]

CHAPTER 21. 

HABEAS CORPUS. 

§ 113G9. Persons restrained may prosecute the writ. Every person impris­
oned or restrained of his liberty under any pretense whatever, may prosecute 
a writ of habeas corpus to inquire into the cause of such imprisonment or 
restraint, and thereby (except in the eases specified in the next section) 
obtain rel ief from such imprisonment or restraint if it is unlawful. [R. C. 
1905, § 10468 ; C. Cr. P. 1877, § 671 : R. C. 1895, § 8648. ]

Court or jud� may order release under. Winton v. Knott, 7 S. D. 179, 63 N. W. 783. 
Original jurisdiction of supreme court to issue writ. Carruth v, Taylor, 8 N. D. 

166 , 77 N. W. 617 ; Re Ramm1ll, 9 S. D. 390, 69 N. W. 577. 
Diseharge of prisoner upon habeas corpus after being committed for trial. 100 

Am. St. Rep. 29. 
--after judgment and sentence. 87 Am. St. Rep. 167. 
Obta ining release on habeas corpus from judgments punishing for contempts. 21 

Am. 8t. Rep. 422. 
R ight to habeas corpus in case of bail, parole or voluntary surrender. 35 L.R.A. (N.S. ) 

882. 
Will habeas corpus lie to release one convicted after wrongful refusal to change venue. 

25 L.R.A. (N.S. ) 483. 
Right of stranger to writ of habeas corpus. 9' L.R.A. (N.S . )  1173. 
R iirht of oerson wrongfully brought into jurisdiction to be released on habeas corpus. 

12 J..R.A. ( N.S. ) 225. 
Right of minor unlawfnll1 enlisted in army or navy to discharge on habeas corpus 

from custody of court martial under charge of desertion or fraudulent enlistment. 18 
L.R.A. (N.S. ) 956.

Habeas corpus to review excessive l!(>ntence. 45 L.R.A. 139.
--to release prisoner on account of delay of prosecution. 56 L.R.A. 5311.
--· to ro!vicw commitmeut of witneu by magistrate for contempt. 1 L.R.A. (N.S. )

1142. 
--to procure release of one committed to insane asylum upon acquittal on ground 

of insanity. 36 L.R.A. (N.S. ) 578. 
--to review extrad ition proceedings ; right to be heard on merita of the charge 

against accused. 2 1  L.R.A. (N.S. ) 939. 
Right to rev iew of order in habeaa corpus discharging or remanding party held for 

extrad ition . 3t L.R.A. (.N.S. ) 755. 
Extt>nt to which court may go behind judgment or proceBB upon habeas corpua. 26 

Am. Dec. 40. 
R i�l tt to hnve c!nim of former jeopardy determined in habeas corpus proceeding. 

15 L.R.A. (N.S. ) 227. 
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Collateral attack in habeas corpus case upon decision as against constitutional right.
39 L.R.A. 450.

Suspension of writ of habeas corpus. 45 L.R.A. 834. 
Continuance of constitutional guaranty as to habeas corpus during war or insur­

rection. 45 L.R.A. ( N.S. ) 996. 
§ 11360. Who not entitled to relief. The person in whose behali the appli­

cation is made is not entitled to relief from imprisonment or restraint under 
a writ of habeas corpus, i f  the time during which such person may be legally 
detained in custody has not expired, whenever it appears : 

1. That he is detained in custody by virtue of process issued by any court
or judge of the United States in a case where . such court or judge has 
exclusive jurisdiction ; or, 

2. Ex..:ept as provided in section 11373, that he is detained in custody by
virtue of the final order or judgment of any competent court of criminal 
jurisdiction or of any process issued upon such order or judgment. [R. C. 
1905, § 10469 ; R. C. 1895, § 8649. ]  

§ 11361. Application for writ. Contents. Verfflcation. Application for
the writ must be made by petition signed either by the person for wh')se 
relief it is intended or by some person in his behalf, and must specify : 

1 . That the person in whose behalf the writ is applied for is imprisoned
or restrained of his liberty, the officer or person by whom he is so confiried 
or restrained, and the place where, naming all the parties if they are known, 
or describing them if they are not known. 

2. The cause or pretense of such confinement or restraint according to the
knowledge or belief of the party verifying the petition. 

3 . If the confinement or restraint is by virtue of any warrant, order or
process, a copy thereof shall be annexe<l, or it shall be averred that by reason 
of such person being removed or concealed before application, a demand of 
such copy could not be made, or that such demand was made and the legal 
fees therefor tendered to the officer or person having such person in custody, 
and that such copy was refused. 

4. If the imprisonment is alleged to be illegal, the petition shall state in
what the illegal ity consists. 

5. 'l'he petition must be verified by the oath or affirmation of the person
making the application. [R. C. 1905, § 10470 ; C. Cr. P. 1877, § 672 ; R. C. 
18!.15, § 8•350. ]  

§ 11362. By what court application granted. The  writ o f  habeas corpus
must be granted, issued and made returnable as hereinafter stated : 

1. The writ must be granted by the supreme court or any judge thereof
upon petition by or on behalf of any person restrained of his liberty within 
this state. When granted by the court it shall in all cases be issued out of 
and under the seal of the supreme court, and may be made returnable, eitht>r 
before the supreme court, or before the district court or any judge of the 
district C')Urt. 

2. The writ may be granted, issued and determined by the district courtR
and the jndges thereof upon petition by or on behalf of any person restrained 
of his liberty in their respective districts. 

When application is made to the supreme court, or to a judge thereof, 
proof by the oath of the person applying or other sufficient evidence shall 
be required that the judge of the district court having jurisdiction by the 
provisions of subdivision 2 of this section is absent from his district or has 
refused to grant such writ, or for some cause to be specially set forth is 
incapable of acting, and if such proof is not produced, the application shall 
be den ica .  fR. C. 1 !10;;, § 10471 : 1 897, ch. 85 ; R. C. 1899, § 8651 . )  

"1hil(' su pr('me court ml\v i e�ue i n  first instance, appl i<'ation should i n  most <'asrs he 
marlr fir�t to lowrr !'ourt. · carruth v. Taylor, 8 N. D. 166, 77 N. W. 617 ; Re Hammill. 
9 S .  D. 300 ,  69 N. W. 577. 

§ 113(3. When court must grant the writ. The court or judge authorized
to grant  the writ to whom a petition therefor is presented, must, if it appean 
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that the writ ought to issue, grant the same without delay, and the writ
shall not be denied for any informality in the petition or for aQy want of
matters of substance if the same can be supplied, and the court or judge to
whom application is made, must point out the matters wanting and direct
the manner of supplying the same. [R. C. 1905, § 10472; R. C. 1895, § 8652.]

§ 11364. Direction and form of writ. The writ must be directed to the
person having custody of or restraining the person on whose behalf the
application is made, and must command him to have the body of sµch person
before the court or judge before whom the writ is returnable, immediately,
at a place therein specified or at some specified time, regard being had to the
eircumstances and the distance to be traveled.

Every writ of habeas corpus issued under the provisions of this chapter
shall be substantially in the following form:
State of North Dakota,} County of .....•..... , ss. :

The state of North Dakota to the sheriff of •••••.•••••••••••••••• , etc. (or
to ..................... ): 
You are hereby commanded to have the body of •.....••..•••••.• , by you

tmprisoned and detained, as is alleged, together with the time and cause of
such imprisonment and detention, by whatever name the said ............. .
shall be called or charged, before ...••..••••.. , judge of the district court,
( or before the district or supreme court, as the case may be), at .•.••...•..•.
(naming the place), on .•............ (naming the date), (or immediately
upon reci:ipt of this writ), to do and receive what shall then and there be
considered concerning the said ....•••.•••••••••••• , and have you then and
thne this writ.

\Vitness, etc.
Such writ must be indorsed " By the Habeas Corpus Act," and if issued

by the court, it shall be under the seal of the court; if by the judge, it shall
be under his hand. [R. C. 1905, § 10473; 1897, ch. 85; R. C. 1899, § 8653.]

§ 11365 .• Manner of serving the writ. Whenever the writ is directed to
the sheriff or other ministerial officer of the court out of which it is issued.
it must be delivered by the clerk or by such person as it may be intrusted
to, without delay, as other writs are delivered to such sheriff or other officer
for service, or it may be left with the jailer, keeper or other person under
such sheriff or other officer in charge of and at the jail or place where the
person seeking the writ may be imprisoned or restrained. If it is directed
to any other person it may be delivered to the sheriff or his deputy and be
hy him served upon such person by delivering the same to him without delay.
If the pcison to whom the writ is directed cannot be found or refuses admit­
tance to the officer or person serving or delivering such writ, it may be served
or delivered by leaving it at the residence of the person to whom it is
directed. or by affixing it to some conspicuous place on the outside either of
his dwelling house or of the place where the party is confined or under re­
straint. In any case tlle court or judge thereof issuing the writ, may at his
discretion authorize any persC1n to serve and deliver it by an entry signed by
him thereon to the following effect: "I hereby authorize ....•...•...... to
serve the within writ," and service made by such person in the manner desig­
nated in this section shall be due and lawful service. [R. C. 1905, § 10474;
R. C. 189:\ § 8654. J

§ 11366. Penalty if officer refuses to execute and return writ. If the per­
son to w]lom the ,vrit is directed refuses after service, to obey the same, the
court or judge, upon affidavit stating such facts, must issue an attachment
against snch person, directed to the sheriff or coroner, commanding him forth­
with to arrest such person and bring him immediately before such court or
jnd�e; and upon being so brought he must be committed to the jail of the
t·ounty until he makes duf' rrtmn to such writ or is otherwise legally dis-
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charged. The person disobeying such writ shall also forfeit to the person 
imprisoned or restrained a sum not exceeding five hundred dollars, and if 
an officer he shall be incapable of holding or executing his said office. [R. C. 
1905, § 10475; C. Cr. P. 1877, § 681; R. C. 1895, § 8655.] 

§ 11367. Wha.t the return must set forth. The person upon whom the writ
ia served must state in his return, plainly and unequivocally: 

1. Whether he has or has not the party in his custody or under his power or
restraint.· 

2. If he has the party in his custody or pbwer or under his restraint, he
must state the authority and cause of such imprisonment or restraint. 

3. If the party is detained by virtue of any writ, warrant or other writte'1
authority, a copy thereof must be annexed to the return and the original 
produced and exhibited-to the court or judge on the hearing of such return. 

4. If the person upon whom the writ is served had the party in his custody
or ·power under his restraint at any time prior or subsequent to the date 
of the writ of habeas corpus, but has transferred such custody or restraint to 
another, the return must state particularly to. whom, at what time and place, 
for what cause, and by what authority, such transfer took place. 

5. The return must be signed by the person making the same, and, except
when such person is a sworn public officer and makes such return in his 
official capacity, it must be verified by his oath or affirmation. [R. C. 1905, 
§ 10476; R. C. 1895, § 8656.]

§ 11368. Party rest:ra.ined must be brought. Exception. The person to
whom the writ is directed if it is served, must bring the body of the party 
in custody or under his restraint, according to the command of the writ, except 
in cases specified in the next section. [R. C. 1905, § 10477; R. C. 1895, § 8657.] 

§ 11369. When party need not be brought. When from sickness or
infirmity of the person directed to be produced be cannot without danger 
be brought before the court or judge, the person in whose power or custody 
he is, may state that fact in his return to the writ, verifying the same by 
affidavit. If the court or judge is satisfied of the truth of such �eturn and 
the return to the writ is otherwise sufficient, the court or judge may proceed 
to decide on such return and to dispose of the matter as if such party had 
been produced on the writ, or the hearing thereof may be adjourned until 
such party can be produced. [R. C. 1905, § 10478; R. C. 1895, § 8658.] 

§ 11370. When hearing must be had. The court or judge before whom
the writ is returned must, immediately after the return or within five days 
thereafter, proceed to hear and examine the return, and such other matters 
a.<i may be properly submitted to his consideration. [R. C. 1905, § 10479; R. C. 
1895, § 8659.) 

§ 11371. Return may be controverted. Proofs. The party brought before
the court or judge on the return of the writ, may deny or controvert any of 
the material facts or matters set forth in the return, or except to the sufficiency 
thereof or allege any fact to show either that the imprisonment or detention 
is unlawful or that he is entitled to his discharge. The court or judge must 
thereupon proceed in a summary way to hear such proof as may be produced 
against such imprisonment or detention, or in favor of the same, and to dis­
pose of such party as the justice of the case may require, and has full power 
and authority to require and compel the attendance of witnesses, by process 
of subpoena and attachment, and to do and perform all other acts and things 
necessary to a full and fair hearing and determination of the ease. The court 
or judge may allow the return to be amended according to the facts of the 
<!asr. whenever it may be deemed necessary. [R. C. 1905, § 10480; R. C. 1895, 
§ HtO.l

§ 11372. When person restrained must be discharged. If no legal cause
is shown for the irn prisornuent or restrai11t or for the continuation thereof. 
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11uch court or judge must discharge such party from the custody or restraint 
under which he is held. [R. C. 1905, § 10481 ; R. C. 1895, § 8661. ]  

§ 11373. Causes for disch,n-ge of person restrained. If it appears on the
return of the writ that the party is in custody by virtue of process from any 
court of this state or judge or officer thereof, such person may be discharged 
in any of the following cases, subject to the restrictions of section 11360 : 

1. When the jurisdiction of such court or officer has been exceeded.
2. WheL the imprisonment was at :first lawful, but by some act, omission

or event which has taken place afterward, the party has become entitled to 
a discharge. 

3. When the process is defective in some matter of substance required by
law rendering such process void. 

4. When the process though regular in form has been issued in a case not
allowed by law. 

5. When the person having the custody of the party is not the person allowed
by law to detain him. 

6. When the process is not authorized by any order or judgment of any
court nor by any provisions of law. 

7. When a party has been committed on a criminal charge without reason­
able or probable cause. 

8. When the process appears to have been obtained by false pretense or
bribery. f R. C. 1905, § 10482 ; C. Cr. P. 1877, § 673 ; R. C. 1895, § 8662. l 

Manner of hl'aring on return of writ. State v. Barnes, 5 N. D. 350, 65 N. W. 688. 
Inquiry l imitl'd to grounds enumerated in this section. Ricl1ards v. Matteson, 8 S. D. 

77, 65 N. W. 428 .  
Court not confined to judl!fflent, but mav look into whole record. Griffith v. Hubbard , 

9 S. D. 1 5 ,  67 �- W. 850 ; U. S. v. Burdfck, 1 D. 1 37 ,  46 N. W. 571. 
Issued where there is no g1>neral law or judgment of a court to authorize a process. 

Re Taber, 13 S. D. 62. 82 N. W. 398. 
As to remedies of defendant aggrieved by unwarranted adjournment of hearing. Stat(> 

v. Foster, 14 N. D. 561, 105 N. W. 938.
Whether error was rommitted in ,tranting continuance is not reviewable in hah<>ns

corpus proceedings. State v. Pratt, 20 S. D. 440, 107 N. W. 538, 11  A. & E. Ann. Cas. 
1049'. 

Designation of wrong place of imprisonment as ground for discharge upon habeas 
corpus. 13 L.R.A. (N.S. ) 518. 

When sentences not authorized by law justify discharge on habeas corpus. 55 Am 
St. Rep. 267. 

1 . Writ granted when court has exceeded its jurisdiction. In re Taylor, 7 S. D.
382, 64 N. W. 253, 58 Am. St. Rep. 843, 45 L.R.A. 136 ; In re McCain , 9 S. D. 57, 68 
N. W. 163. 

Writ of habeas corpus can be properly used only where petitioner ia confined without 
jurisdiction. State v. Floyd, 22 N. D. 183, 132 N. W. 662. 

Right of person wrongfully brought into jurisdiction to be released on habeas corpus. 
12 L.R.A. (N.S. ) 225. 

7. On discharge of prisoner committed without reasonable or probable cause. Sta�
ex rel. Stylee v. Beaverstad, 12 N. D. 527, 97 N. W. 548. 

§ 11374. Informal commitment from justice of the peace. If the person
i, committed to prison, or is in custody of an officer on a criminal charge, 
by virtue of a warrant of commitment of a justice of the peace, such person 
must not be discharged on the ground of any mere defect of form in the 
warrant of commitment. [R. C. 1905, § 10483 ; C. Cr. P. 1877, § 673 ; R. C. 
1895, § 8663.] 

§ 11375. Procedure when· person appea.rs to be guilty. If it appears to
the court or judge, by affidavit or otherwise, or upon inspection of the process 
or warrant of commitment, and proceedings as may be shown to the court 
or ju.:lge, that the party is guilty of a criminal offense or ought not to be 
discharged, such court or judge, although the charge is defectively or not 
substantially set forth in such process or warrant of commitment, must cause 
the complainant or other necessary witness to be subpoenaed to attend at 
such time as ordered, to testify before the court or judge, and upon the 
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examination he may discharge such party, admit him to bail if the offense is 
bailable, or recommit him to custody, as may be just and legal. [R. C. 1905, 
§ 10484 ; R. C. 1895, § 8664. ]

§ 11376. Habeas corpus to give bail. Whenever a person is imprisoned or
detained in custody on a criminal charge, for want of bail, such pt'rson is 
entitled to a writ of habeas corpus for the purpose of giving bail, upon 
averring that fact in his petition, without alleging that he is illegally confiued.  
Any judge in or out of the court in which he is authorized to act may take 
an undertaking of bail from any person who has been committed on a criminal 
charge, when brought before him on a ,vrit of habeas corpus, as in other 
cases if the offense is bailable, and file the undertaking in the proper court. 
[R. C. 1 905, § 10485 ; R. C. 1895, § 8665 . )  

§ 11377. Procedure when person not entitled to discharge. If a party
brought before the court or judge on the return of the writ is not entitled to 
his d ischarge, and is not admitted to or bailed when allowable, the court 
or judge must remand him to custody, or place him under the restraint from 
which he was taken, if the person under whose custody or restraint he was, 
is legally entitled thereto. [R. C. 1905, § 10486; C. Cr. P. 1877, § 675; R. C. 
1895, § 8666. ) 

When prisoner is remanded, court must make order in writing, stating cause. Re 
Tod, 12 S. D. 386, 81 N. W. 637, 76 Am. St. Rep. 616, 47 L.R.A. 566. 

§ 11378. Prisoner may be ordered to custody of proper officer. In cases
where any party is held under illegal restraint or custody, or any other 
person entitled to the custody or restraint of such party, the court or judge 
may order such party to be committed to the custody or restraint of such 
person as is by law entitled thereto. [R. C. 1905, § 10487; R. C. 1895, § 8667. ) 

§ 11379. How person disposed of before judgment. Until judgment is given
on the return, the court or judge before whom any party may be brought on 
such writ, may commit him to the sheriff of the county or place him in such 
care or under such custody as his age or circumstances may require. [R. C. 
1 905, § 10488 ; R. C. 1895, § 8668.] 

§ 11380. When notice of hearing must be given state's attorney. When
it  appears that the person in whose behalf a writ of habeas corpus is issued, 
is held upon a criminal charge of any kind, notice of the time and place of 
the hearing upon the return must be given to the state 's attorney of the 
county where the offense arose if he is within his county; in other cases, 
l ike notice shall be given to any person interested in continuing the custody 
or restraint of the party asking aid of such writ. [R. C. 1905, § 10489; R. C. 
1895, § 8669. ) 

§ 11381. Person taken out of county. Expenses. Whenever the officer or
person to whom a writ of habeas corpus is directed and delivered, is required 
thereby to make return and take the person in ,vhose behalf the writ is issued 
into a county other than the county in which such person is imprisoned or 
restrained, the court or judge awarding the writ may, at his discretion, ascer­
tain and by an entry thereon specifying the amount, but not exceeding fifteen 
cents per mile, require the payment or tender, at the time of delivering the 
writ, of the charges of obeying the same ; but in no case when such entry is not 
made can the payment or tender of such charges be demanded before the return 
of the writ in accordance with its direction. [R. C. 1905, § 10490 ; C. Cr. P. 
1877, § 671 ; R. C. 1895, § 8670.) 

§ 11382. Writ must not be disobeyed. No writ of habeas corpus can be
disobeyed for defect of form, if it sufficiently appears therefrom in whose 
restraint the party imprisoned or restrained is, the officer or person detaining 
him, and the court or judge before whom he is to be brought. [R. C. 1905, 
§ 10491 ; R. C. 1895, § 8671 . ]

§ 11383. When person discharged may be again arrested. No person who
has been discharged by the onkr of the  court or judge upon habeas corpus 
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can be again imprisoned or kept in custody for the same cause, except in 
the following cases : 

1. If he has been discharged from custody on a criminal charge and is
afterwards committed for the same offense, by legal order or process. 

2. If, after a discharge for defect of proof, or for any defect of the process,
warrant or commitment in a criminal action, the accused is again arrested 
on sufficient proof and committed by legal process for the same offense. 

3. If in a civil action the party has been discharged for any illegality in
the order, judgment or process and is afterward imprisoned by legal process 
for the same cause of action. [R. C. 1905, § 10492; C. Cr. P. 1877, § 677 ; 
R. C. 1895, § 8672.]

§ 11384. How obedience to order of discharge enforced. Obedience to an
order for the discharge of any person, granted pursuant to the provisions of 
this chapter, may be enforced by the court, or judge issuing such writ, or 
granting such order, by attachment, in the same manner as hereinbefore 
provided for a neglect to make a return to a writ of habeas corpus ; and the 
person guilty of such disobedience shall forfeit to the party aggrieved five 
hundred dollars, in addition to any special damages such party may have 
sustained. [R. C. 1905, § 10493 ; R. C. 1895, § 8673.] 

§ 11385. Person restrained in danger of being taken out of jurisdiction.
Warrant. When it appears to any court or judge authorized by law to issue 
the writ of habeas corpus, that any on� is illegally held in custody, confine­
ment or restraint, and that there is reason to believe that such person will 
be carried out of the jurisdiction of the court or judge before whom the 
application is made, or will suffer some irreparable injury before compliance 
with the writ of habeas corpus can be enforced, such court or judge may 
cause a warrant to be issued, reciting the facts and directed to the sheriff, 
coroner or a constable of the county, commanding such officer to take such 
person thus held in custody, confinement or restraint, and forthwith bring 
him before such court or judge to be dealt with according to law. The court 
or judge may also insert in such warrant a command for the arrest of the 
person charged with such illegal detention and restraint. [R. C. 1905, § 10494 ; 
R. C. 1895, § 867 4. ]

§ 11386. Execution of warrant. The officer to whom such warrant is deliv­
ered must execute it by bringing the person therein named before the court 
or judge who directed the issuing of such warrant, but if such warrant is 
issued by the supreme court or a judge thereof, upon the return of the 
warrant, the hearing and decision of the matter may be ordered by such 
court or judge to be had before the district court of the proper county or 
tl1e judge thereof. [R. C. 1905, § 10495 ; R. C. 1895, § 8675.] 

§ 11387. Return of warrant. Procedure. The person alleged to have such
party under illegal confinement or restraint may make return to such war­
rant. as in case of a writ of habeas corpus, and the same may be denied, and 
like allegations, proofs and trial may thereupon be had as upon a return to a 
writ of habeas corpus. [R. C. 1905, § 10496 ; R. C. 1895, § 8676. ) 

§ 11388. When person must be discharged. If such party is held under
illegal custody or restraint he must be discharged, or if not, he must be 
restored to the care and custody of the person entitled thereto. [R. C. 1905, 

. § 10497 ; R. C. 1895, § 8677.] 
§ 11389. When writ may be served. Any writ or process authorized by

this chapter may be issued and served on any day or at any time. [R. C. 
1905, § 10498 ; R. C. 1895, § 8678.] 

. § 11390. Accused liberated for want of prosecution. If any person shall 
be committed for a criminal or supposed criminal matter and not admitted 
to bail, and shall not be tried on or before the second term of the court 
having jurisdiction of the offense, the prisoner shall he set at l iberty by the  
court, unless the delay shall happen on the application of  the prisoner ; i f  
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1mch court at the second term shall be satisfied that due exertions have 
been made to procure the evidence for and on behalf of the state, ancl tha t 
there are reasonable grounds to bel ieve that such evidence may be procured 
at the third term, it shall have power to continue such case till the th i r,i 
tc:rm ; if any such p risoner sh11ll have been admitted to bail for a crime otlie ,: 
than a capital offense, the court may continue the trial of said cause to a 
th ird term, if it shall appear by oath or affirmation that the witnesses for 
tbe state are absent, such witnesses being mentioned by name, and the court 
shown wherein their t 1'stimony is material. [R. C. 1905, § 10499 ; C. Cr. P. 
1877, § 6i8 ; R. C. 1895, § 8679. ] 

Granting state continuance at term at wl1 ich in formation is filed will  not entitle ac­
t·u� .. d to a d i�charge. State v. Pra tt, 20 S. D. 440 ,  l0i  :::,,; .  W. 5�S .  

" �ot adm i ttc>d to bai l " means that  accust•d Juts not been d isl'harged on bai l  because 
una b le or unwil l ing to furnish �ame. State ex rel. Adams v. Lari,ou, 1 2  N. D. 474,  97 
N. w. 537.

R,•l t)asc of prisoner under habeas corpus because not given a speedy trial. 85  .Am.
St. Hep. 202. 

§ 11S91. Writ not allowed to delay trial. To prevent any person from
a vo id i ng  or delaying his trial , it shall not be lawful to remove any prisoner 
oa halJ l•as corpus under this chapter out of the county in which he is confined, 
w i t hin fifteen days next preceding the term of the court at which such person 
0 1 1 :.di t  to be tried, except it be to convey him into the county where the 
ofin1se with whi ch he  stands charged is properly cognizable. [R. C. 1905,
§ 10500 ; C. Cr. P. 1 877, § 679 ; R. C. 1899, § 8680. ]

§ 11392. Prisoners shall not be removed from one prison to another.
Exceptions. A11y person being committed to any prison , or in custody of 
any ofliccr, sheriff, jailer, keeper or other person, or h is underofficer or 
deputy, for any criminal or supposed criminal matter, shall not be removed 
from the said prison or custody, into other prison or custody, unless it be 
by habeas corpus or some other legal writ ; or when the prisoner shall be 
delivered to the constable or other inferior officer, to be carried to some 
common jail ; or shall be removed from one place to another within the 
cllunty, in order to procure his d ischarge or trial in due course of law ; or in 
a case of sudden fire, infection or other necessity, or when the sheriff shall 
commit such prisoner to the jail of an adjoining county for the want of a 
sufficient jail in  his own county, as is provided in the chapters concerninl? 
jai ls and jailers ; or when the prisoner in pursuance of a law of the United 
States, may be claimed or demanded by the executive of the United States, 
or territories. If any person shall, after such commitment as aforesaid, make 
out, sign or countersign any warrant or warrants for such removal, except 
as before excepted, then he or they shall forfeit to the prisoner or aggrieved 
party, a sum not exceeding three hundred dollars, to be received by the 
prisoner or party agg-rieved in the manner hereinafter mentioned. [R. C. 
1905. § 10501 : C. Cr. P. 1 877, § 680 ; R. C. l 895, § 8681 . ]  

§ 11393. Penalty if judge refuses or delays writ. Any judge empowered
by this act to issue writs of habeas corpus, who shall corruptly refuse to 
issue such writ when let?al ly applied to, in a case when such writ may law­
ful ly issue, or who shall ,  for the  purpose of oppression, unreasonably delay 
the issuing of sueh writ, shall. for every such offense, forfeit to the prisoner 
or party agg'rieved a sum not exceeding five hundred dollars. [R. C. 1905, 
§ 10502 ; C. Cr. P. 1 877, § 681 : R. C. l 899, § 8682. l

§ 11394, Removing or concealing prisoner to avoid writ. Anyone ·having
a person in his custody or under his restraint, power or control, for whose 
relief a writ of habeas corpus is issued, who, with intent to avoid the effect 
of such writ, shall transfer such person to the custody, or place him under 
the control of another, or shall conceal him or change the place of his confine­
ment with intent to avoid the operation of such writ, or with intent to remove 
him out of t h is state ,  shall forfeit  for every such offense, one thousand 
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dol lars, and be imprisoned in the penitentiary not less than one year, nor
more than five years. In any prosecution for the penalty incurred under
this  sect ion, it shall not be necessary to show that the writ of habeas corpus
had issued at the time of the removal, transfer or concealment therein
nwntioned, if it is proved that the acts therein forbidden were done with
the in tent to avoid the operation of such writ. [R. C. 1905, § 10503 ; C. Cr. P.
1877, § 683 ; R. c. 1899, § 8683. l 

§ 11395. Officer refusing prisoner copy of commitment. Penalty. Any
sheriff or his deputy, any jailer or coroner, having custody of any prisoner
committed on a civil or criminal process of any court or magistrate, who shall
neglect to give snch prisoner a copy of the process, order or commitment by
virtue of which he is imprisoned, within six hours after the demand made
by said prisoner or anyone on his behalf, shall forfeit five hundred dollars.
[R. C. 1 905, § 10504 ; C. Cr. P. 1877, § 684 ; R. C. 1899, § 8684. ]

§ 11396. Penalty for rearresting on same charge. Any person who, know­
ing that another has been discharged by order of a competent judge or
tribunal on a habeas corpus, shall, contrary to the provisions of this chapter,
arrest or detain him again for the same cause which was shown on the return
of such writ, shall forfeit five hundred dollars for the first offense, and one
thousand dollars for every subsequent offense. [R. C. 1905, § 10505 ; 0. Cr. P.
1877, § 685 : R. C. l 899, § 8685.]

§ 11397. All penalties inure to use of party aggrieved. All the pecuniary
forfeitures under this chapter shall inure to the use of the party for whose
benrfit the writ of habeas corpus issued, and shall be sued for and recovered
with r·osts, in the name of the state, by every person aggrieved. [R. C. 1905,
§ lO!i0(i : C. Cr. P. 1877, § 686 : R. C. 1899, § 8686. ]

§ 11398. Recovery of penalties no bar to civil action. The recovery of the
F-aid prnalties shall be no bar to a civil suit for damages. [R. C. 1905,
§ 10507 : C. Cr. P. 1877, § 688 ; R. C. 1899, § 8687.)

§ 11399. Writ may issue for witness. Discharge of bail. The supreme
and district courts within this state, or the judges thereof in vacation, shall
h ave power to ii;;sue writs of habeas corpus, for the purpose of bringing the
hody of any peria;on confined in any jail within the same before them, to
trsti fy or be surrendered in d ischarge of bail. When a writ of habeas corpus
sh all be issned for the purpose of bringing into court any person to testify,
or the  principal to be surrendered in discharge of bail, and such principal
or witness shall be confined in any jail in this state out of the county in
which i;;uch principal or witness is required to be surrendered, or removed to
nny connty in this state, and there be executed and returned by any officer
to whom it shall be directed, and the principal, after being surrendered, or
his ba il discharged, or a person testifying as aforesaid, shall, by the officer
executing such _writ, be returned by virtue of an order of the court, for the
purpose afore,mid, an attested copy of which, lodged with the jailer, shall
exonerate snch jailer from bring liable for an escape. The party praying
out such writ of habeas corpus shall pay to the officer executing the same,
such reasonable sum for his servi ees as shall be adjudged by the courts 
respectively. [R. C. 1905, § 10508 ; C. Cr. P. 1877, § 689 ; R. C. 1899, § 8688. ]
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CHAPTER 22. 
GENERAL PROVISIONS, 

§ 11400. Code construed as continuation of statutes. The provisions of
this code so far as they are the same as existing statutes, must be construed 
as continuations thereof and not as new enactment.a. [R. C.  1905, § 10509 ; 

, R. C. 1895, § 8689. ]  
§ 11401. When this code governs. The provisions of this code so far as

they relate to procedure, or alleviate the punishment to be imposed upon 
conviction in any case, shall govern in all criminal actions in any way prose­
cuted or tried after the date upon which it takes effect whether the offense 
was committed before or after such date. [R. C. 1905, § 10510 ; R. C. 1895, 
§ 8690.]

CHAPTER 23. 
JUVENILE COURT. 

§ 11402. Children wards of the state. That all dependent, neglected and
delinquent children under the age of eighteen years, shall, for the purpose 
of this act only, be considered wards of this state and their persons shall be 
subject to the care, guardianship and control of the court as hereinafter 
provided. [ 1911, ch. 177, § 1 . ]  

State guardianship of  children. 15 L.R.A. 593. 
§ 11403. Definitions. For the purpose of this act, the words " dependent

child " and " neglected child " shall mean any child who while wider the 
age of e ighteen years for any reason is destitute, homeless or abandoned ; 
or dependent upon the public for support ; or has not proper parental care or 
guardianship ; or habitually begs or receives alms ; or is found living in any 
house of ill-fame or with any vicious or disreputable person ; or bas a born& 
which by reason of neglect, cruelty or depravity, on the part of its parents, 
guard ian or any other person in whose care it may be, is an unfit place for 
such child, and any child who while under the age of eighteen years is found 
begging any articles or singing or playing any musical instrument for gain 
upon the street or giving any public entertainment for gain upon the streets 
or accompanies or is used in the aid of any person so doing. 

The words " delinquent child " shall mean any child who while under the 
age of eighteen years violates any law of the state ; or is incorrigible, or 
knowingly associates with thieves, vicious or immoral persons ; or without 
just cause and without consent of its parents, guardian or custodian absents 
itself from its home or place of abode, or is growing up in idleness or crime ; 
or knowingly frequents or visits a house of ill repute ; or knowingly fre­
quents or visits any policy shop or place where any gaming device is 
operated ; or patronizes, visits or frequents any saloon or dram shop where 
intoxicating liquors are sold ; or patronizes or visits any public pool room 
where the game of pool or billiards is being carried on for pay or hire ; or 
any other place where its presence is forbidden by law ; or who wanders 
about the streets in the night time without being on any lawful business or 
lawful occupation ; or habitually wanders about any railroad yards or tracks 
or jumps or attempts to jump onto any moving train ; or enters any car or 
t>ngine without lawful authority, or writes or uses vile, obscene, vulgar, pro• 
faue or indecent language, or smokes cigarettes in any public place or about 
th e school house ; or is guilty of indecent, immoral or lascivious conduct. 
1 1 9 1 1 .  rh .  177, § 2. ] 

§ 11404. Jurisdiction. The d istrict courts of the several counties in thi11
,: ! a t e  sha l l  h a ve ori� inal jurisdiction in all cases coming within the terms of 
t h i s  nd .  [ l!J l l ,  ch. 177,  § 3 . ]  
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§ 11405. Juvenile court. The findings of the court shall be entered in a
book or books to be kept for that purpose, and known as the " juvenile 
record, " and the court may, for convenience, be called the " juvenile court, " 
and as far as possible the said court shall be held in chambers. [ 1911, 
ch. 177, § 4.) 

Validity of atatutea eatabliahing juvenile court&. 3 L.R.A. (N.S. ) 564 ; 45 L.R.A. {N.S. ) 
908. 

§ 11406. Petition to the court.. Aily reputable person, being a resident of
the state, may file with the judge or clerk of the court having jurisdiction 
in the matter, a petition in writing setting forth that a certain child, naming 
it, within his county, is either dependent, neglected or delinquent as defined 
in section 1 hereof [section 11402) ; and that it is for the interest of the 
child and this state that the child be taken from its parent, parents, cus­
todian or guardian and placed under the guardianship of some suitable per­
son to be appointed by the court ; and that the parent, parents, custodian or 
guardian of such child are unfit or improper guardians, or are unable or 
unwilling to care for, protect, train, educate, correct, control or discipline 
such child, or t'hat the parent, parents, guardian or custodian consent that 
such child be taken from them. 

The petition shall also set forth either the name, or that the name is 
unknown to petitioner, (a) of the person having custody of such child ; and 
(b) of each of the parents or the surviving parent of a legitimate child ; or
of the mother of an illegitimate child ; or ( c) if it allege that both parents or
mother is dead, then of the guardian, if any, of such child ; or (d)  if it allege
that both such parents are or that such mother is dead and that no guardian
of such child is known to the petitioner. All persons so named in such peti­
tion shall be made defendants by name and shall be notified of such pro­
ceedings by summons if residents of this state, and if not residents, then
in the same manner as is now or may hereafter be required by the laws of
this state except only as herein otherwise provided.

All persons, if any, who or whose names are stated in the petition to be 
unknown to the petitioner, 11hall be deemed and taken as defendants by the 
name or designation of " all whom it may concern. "  The petition shall be 
verified by affidavit, which affidavit shall be sufficient if upon information 
and belief. Process shall be issued against all persons made parties by the 
designation of " all whom it may concern " by such description, and notice 
given by publication as is required in this act shall be sufficient to authorize 
the county to hear and determine the suit as though the parties had been 
sued by their proper names. 

These proceedings shall be on behalf of the state in the interest of the child 
and the state, with due regard to the rights and duties of parents and others, 
by petition to be filed by any reputable person, and to that end it shall be 
dealt with, protected and cared for in the county court as a ward of the 
state in the manner as hereinafter provided. A disposition of any child 
under this act or any evidence given in such cause, shall not, in any civil, 
criminal or other cause or proceeding whatever in any court, be lawful or 
proper evidence against such child for any purpose whatever ; except in 
subsequent cases against the same child under this act ; nor shall the name 
of any such child in connection with any proceedings under this act, be pub­
lished in any newspaper, without a written order of the court. [ 1911, 
ch. 177, § 5.) 

§ 11407. Summons. The summons shall require the person alleged to have
the custody of such child to appear with the child at the time and place 
stafod in the summons ; and shall also require all defendants to be and appear 
nnd answer the petition on the return day of the summons. The summons 
shall be made returnable at any time within twenty days after the dat<> 
t hereof and may be served by the sheriff, or by any duly appointed juven i l o  
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officer, even though such officer be the petitioner. The return of such sum­
mons with indorscment of service by the sheriff or by such juvenile officer 
in accordance herewith shall be sufficient proof thereof. Whenever it shall 
appear from the petition or from affidavit filed in the cause that any named 
defendant resides or has gone out of the state, or on due inquiry cannot be 
found, or is concealed within this state, or that his place of residence is 
unknown so that process cannot be served upon him, or whenever any person 
is made defendant under the name or designation of " all whom it may 
concern, " the judge or clerk shall cause publication to be made once in 
some newspaper of general circulation published in his county, and if there 
be none published in his county, then in a newspaper published in the nearest 
place to his county in this state, whieh shall be substantially as follows : 

A, B, C, D, etc. (here giving the names of such named defendants, if any) , 
and to " all whom it may concern " (if there be any defendant under such 
designation ) . 

Take notice that on the . . . . . .  day of . • . • . . . . . . . .  , A. D. 19 . • • •  , a petition 
was filed by . . . . . . . . . . . .  in the . . . . . • . . . • . . court of . . . . . . . . . . . . district 
to have a certain child, named . . . . . . . . . . . .  , declared a (dependent or dl'lin-
quent) and to take from you the custody and guard ianship of said ch ild 
(and if the petition prays for the appointment of a guardian with power to 
consent to adoption, and to give said child out for adoption ) .  Now, unless 
you appear within twenty days after the date of this notice and show cause 
aga i n st such application, the petition shall be taken for confessed and a 
decree grunted. 

E. F., Judge or Clerk.
Dated ( the date of publication. )  
And he shall also within ten days after the publication of such notice send 

a copy thereof by mail, addreSS('d to such defendants whose place of resi­
dence is stated in the petition and who shall not have been served with 
summons. Notice given by publication as is required by this act shall be 
the only publication notice requ ired either in the case of residents, non­
residents or otherwise. 'rhe certificate of the judge or clerk that he has sent 
such notice in pursuance of this section shall be evidence thereof. Every 
defendant who shall be duly summoned shall be held to appear and answer 
eitb (•r  in writing or orally in open court on the return day of the summons 
or if such summons shall be served less than one day prior to the return 
day, then on the following day. Every defendant who shall be notified by 
publication as herein provided shall be held to appear and answer either in 
writing or orally in open court within twenty days after the date of the 
publication notice. The answer shall have no greater weight as evidence 
than the petition. In default of an answer at the time or times herein 
specified or at such further time as by order of court may be granted to a 
defendant, the petition may be taken as confessed. If the person having 
the custody or control of the child shall fail without reasonable cause to 
bring the child into court, he may be proceeded against as in case of con­
tempt of court. In case the summons shall be returned and not served upon 
the person having the custody or control of such child or such person fails 
to obey the same and in any case when it shall be made to appear to the 
court by affidavit, which may be on information and belief that such sum­
mons ,..-ill be ineffectual to secure the presence of the child, a warrant may 
be issued on the order of the court either against the parents or either of 
them, or guardian or the person having the custody or control of the child 
or with whom the chilrl may be or against the child itself to bring such 
person into court. On default of the custodian of the child or on his appear­
ance or answer, or on the appearance in person of the child in court with 
or without the summons or other process and on the ans,ver, default or 
appearance or written consent to the proceedings of the other defendants 
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thereto or as soon thereafter as may be,  the court shall proceed to hear evi­
dence. The court may in any case when the child is not represented by any 
person, appoint some suitable person to act on behalf of the child. At any 
time after the filing of the petition and pending the final disposition of 
the case . the court may continue the hearing from ' time to time and may 
allow such child to remain in the possession of its custodian or in its own 
home subject to the friendly visitation of a juvenile officer, or it may order 
such child to be placed in the custo<ly of a juvenile officer of the court, or of 
any su itable person appointed by the court, or to be kept in some sui table 
place provided by the city or county authorities. [ 1911, ch. 177,  § 6. ) 

§ 11408. Juvenile officers. The district courts of the several districts in
this state shall have authority to appoint auy number of discreet persons 
of good moral character for each of the counties in their said districts to 
serve as juvenile officers during the pleasure of the court ; said juvenile 
officers to receive no compensation except their necessary expenses which 
shall be audited by and allowed in the discretion of the said district judge 
and paid by the counties for which said persons are appointed. It shall 
be the duty of the judge or clerk of the court, if practicable, to iotify the 
said juvenile officers when any child is to be brought before the court ; it 
shall be the duty of such juvenile officer to make investigation of such case ; 
to be present in court to represent the interests of the child when the case 
is heard ; to furnish such court such information an<l assistance as the court 
or ju<lge may require, and to take charge of  any child before and after the 
trial as may be directed by the court. Such juvenile officers may be of either 
sex. [ 1911 ,  ch. 177, § 7 . )  

§ 11409. Dependent and neglect�d children. If  the court shall find any
eh ild under the age of eighteen to be dependent or neglected with in the 
meaning of this act the court may allow such child to remain in its own home 
Eubjrct to the friendly visitation of a juv,m ile officer, or to report to the 
court or juvenile officer from its home or school at such times as the court 
may require. And if the parent, parents, guardian or custodian of such 
child are unfit or improper guardians, or are unable or unwilling to care 
for, protect, train, educate, correct or d iscipline such child, and that it is 
for the interest of such child and of the people of this state that such child 
be taken from the custody of its parents, custodian or guardian the court 
may make an order appointing as guard ian of the pen;on of such chi ld some 
reputable citizen of good moral character and order such guardian to place 
such child in some family home, or other suitable place, which such guardian 
may provide for such child, or the court may enter an order committing such 
child to some suitable institution organized for the care of dependent or 
neglected children, or to some training school or industrial school, or the 
reform school of the state of North Dakota, or children 's home finding 
society, or to some association embracing in its object the purpose of caring 
for or obtaining homes for neglected or dependent children, which associa­
tion shall have been accredited as hereinafter provided. [1913, ch. 68 ; 1911, 
ch. 177, § 8 . )  

Dm ial of  custody of  ch ild to  parent for its well being. 41  L.R.A. ( N.S. ) 564. 
Commitment of infant to reformatory without conviction of crime. 16 L.R.A. 691. 

§ 11410. Guardianship. In every case where snch child is committed to
an insti tution or association, the court shall appoint the president, secretary 
or superintendent of such institution or association guardian over the person 
of such child and shall order such guardian to place such child in such insti­
tution or with such association whereof he is such officer, and to hold such 
child, care for, train and educate it subject to the rules and laws that may 
Le i 1 1  force from time to time governing such institution or association, and 
to the supervision and further orders of said juvenile court. [ 1911, ch. 177, 
§ 9. )
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§ 11411. Delinquent children. If the court shall find any child under the
age of eighteen ( 18 )  to be a delinquent within the �eaning of this act, 
the court may allow such child to remain at its own home subject to the 
friendly visitation of a juvenile officer, such child to report to the court or 
juvenile officer with such record of i ts conduct in its home or school as the 
court may require as often as may be required, and if the parent, parents, 
guardian or custodian consent thereto, or if the court shall further find either 
that the parent, parents, guardian or custodian are unfit or improper guard­
ians or are unable or unwilling to care for, protect, educate or discipline 
such child and shall further find that it is for the interest of such child 
and of the people of this state that such child be taken from the custody 
of its parents, parent, custodian or guardian, the court may appoint some 
proper person or juvenile officer guardian over the person of such child and 
permit it to remain at its home, or order such guardian to cause such child 
to be placed in a suitable family home, or cause it to be boarded out in some 
suitable home, or the court may commit such ehild to any institution incor­
porated under the laws of this state to care for delinquent children, or to 
any insti.ution that has been or may be provided by the state, county, city, 
town or village suitable for the care of delinquent children, including a deten­
tion home or school, or to some association that will receive it, embracing in 
its object the care of neglected, dependent or delinquent children and which 
has been duly accredited as hereinafter provided. In every case where 
such child is committed to an institution or association, the court shall appoint 
the president, secretary or superintendent of such institution or association 
guardian over the person of such child, and shall order such guardian to 
place such child in such institution or with such association whereof he is 
such officer, and to hold such child, care for, train and educate it subject to 
the rules and laws that may be in force, from time to time governing such 
institution or association, and to the supervision of and .further orders of said 
juvenile court. [1911, ch. 177, § 10.) 

§ 11412. Criminal prosecutions. The court may in it.s discretion in any
case of a delinquent child permit such child to be proceeded against in accord­
ance with the laws that may be in force in this state governing the commission 
of crimes or violation of city, village or town ordinances ; in such case the 
petition filed under this act shall be dismissed. [1911, ch. 177, § 11.] 

§ 11413. Sick children. The court may, when the health or condition of
any child found to be dependent, neglected or delinquent, requires it, order 
the guardian to cause such child to be placed in a public hospital or institu­
tion for treatment or special care, or in a private hospital or institution, ,vhich 
will receive it for like purposes, subject, however, to the supervision and 
further order of the court. [1911, ch. 177, § 12.) 

§ 11414. Guardian. Evidence of authority. Any child found to be depend•
ent, n�glected or delinquent as defined in this act, and awarded by the court 
to a guardian, institution or association, shall be held by such guardian, 
institution or association as the case may be, by virtue of the order entered of 
record in such case, and a judge or clerk of the court shall issue and cause 
to be delivered to such guardian, institution or association a certified copy of 
1mch order of the court, which certified copy of such order shall be proof 
of the authority of such guardian, institution or association in behalf of such 
child, and no other process need issue to warrant the keeping of such child. 
The guardianship under this act shall continue until the court shall by further 
order otherwise direct. [ 1911, ch. 177, § 13.] 

§ 11415. Guardian's reports. The court may, from time to time, cite into
court the guardian, institution or association to whose care any dependent, 
neglected or delinquent child bas been awarded, and require him or it to 
make a full, true and perfect report as to his or its doings in behalf of such 
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c�il� ; and it shall be the duty of such guardian, institution or association, 
w1t�m ten days after such citation, to make such report either in writing 
verified by affidavit, or verbally under oath in open court, or otherwise as the 
court shall_ direct ; and upon the hearing of such report, with or without 
further evidence, the court may, if it sees fit, remove such guardian and 
appoi_nt _another in his stead, or take such child away from such institution or
association and place it in another, or restore such child to the custody of its 
parents or former guardian or custodian. [ 1911, ch. 177, § 14. ] 

§ 11416. Transfers from justice and police magistrates. If any child under
the age of eighteen years is arrested with or without warrant, such child 
shall, instead of being taken before a justice of the peace or police magistrate, 
be given into the care of a juvenile officer of said county, and the officer 
having the child in charge shall take the child before such juvenile court, 
and in any case the county court may proceed to hear and dispose of the 
case in the same manner as if the child bad been brought before the court 
upon petition as herein provided. In any case, the court shall require notice 
to be given, and investigation to be made as in other cases under this act, 
and may adjourn the hearing from time to time for that purpose. [ 1911, 
ch. 177, § 15.J 

§ 11417. Right of counsel and to give bond. Any child within the pro­
visions of this act, informed against or regarding which a petition has been 
filed, 01· for any purpose taken into custody, shall, at any time before it is 
tried and adjudged to be delinquent, be entitled, by any friend or parent 
offering sufficient security, to give bond or other security for its appearance 
at any hearing or trial of such case, as such right is given to persons informed 
against for crime ; ancl the court may in any such case, upon the request of 
said child or its parent or persons representing it, appoint counsel to appear 
and dP.fend on behalf of any such child, such counsel to receive no pay from 
the coun ty. [ 1911, ch. 177, § 16.J 

§ 11418. Order relating to adoption. Whenever the petition filed, as is
provided in section 4 [5 ]  hereof [section 11406 herein] , or a supplemental 
petition filed at any time after the appointment of the guardian shall pray 
that the guardian appointed or to be appointed shall be authorized to consent 
to the legal adoption of the child, and the court upon the bearing shall find 
that it is to the best interests of such child that the guardian be given 
such authority, the court may, in its order appointing such guardian, empower 
him to appear in court where any proceedings for the adoption of such child 
may be pending and to consent to such adoption ; and such consent shall be 
sufficient to authorize the court where the adoption proceedings are pending 
to enter a proper order or decree of adoption without further notice to, or 
consent by the parents or relatives of such child ; provided, however, that 
before entering such order the court shall find from the evidence that (1 )  the 
parents or surviving parent of a legitimate child or the mother of any 
illegitimate child, or if the child has no parents living the guardian of the 
child, if any, or if there is no parent living and the child has no gu�rdian 
or the guardian is not known to petitioner, then a known, near relative of 
the child, if any there be, consents to such order ; or (2) �hat one parent 
consents and the other is unfit for any of the reasons hereinafter specified 
to have the child, or that both parents are or that the surviving parent or 
the mother of an illegitimate child is so unfit for any such reasons the grounds 
of unfitness being (a)  depravity, (b) open and notorious adultery or fornica­
tion, ( c) habitual drunkenness for the space of one year prior to the filing 
of petition, (d )  extreme and repeated cruelty to the child, (e)  abandonment 
of chi ld or ( f )  desertion of the child for more than six (6) months next pre-
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ceding the filing of the petition, and (g)  that such child if of the age of 
fourteen years or over, consents to such order. [ 1911, ch. 177, § 17.) 

Validity of adoption without consent of natural parents. 30 L.R.A. ( N .S. ) 146. 
§ 11419. Religious preference. The court in committing children shall place

them as far as practicable in the care and custody of some individual holding 
the same religious belief as the parents of said child, or with some association 
which is controlled by persons of like religious faith of the parents of said 
child. [ 1911, ch. 177, § 18. ) 

§ 11420. County boards of visitors ai:d children's guardians. The district
judge of each district may appoint a board of six reputable inhabitants in 
each of the counties of his district. Three of the members of said board 
shall be women. They shall serve without any compensation except their 
necessary expenses which shall be audited by and allowed in the discretion 
of the said d istrict judge and paid by the counties for which said persons are 
appointed. It shall be the duty of said board to visit, as often as once a 
year, au institutions, societies and associations, and all persons receiving 
children under this act ; said visits shall be made by not less than two of the 
members of the board, who shall go together or make a joint report ; the said 
board of visitors shall report to the court from time to time the condition 
of children received by or in the charge of such associations, institutions and 
persons, and shall make an annual report to said district judge in such form 
as the judge may prescribe. In addition thereto the said board shall act 
as the board of children 's guardians and shall investigate into the conditions 
and nature and number of the dependent and neglected children in their said 
counties, and whenever they shall have knowledge of facts such as will cause 
the substantial belief that any child in said county is delinquent, dependent 
or negkcted, as these terms are used and defined in this act, and no steps 
ha,·c bt>en taken for the care of such child, it shall be their duty 'to th (•m­
selves present to the juvenile court of their said district the petition provitlctl 
for in section 5 of this act [section 11406 herein ] .  In all cases also where a 
chi ld or children have been committed or intrusted to the state home for 
the feeble minded and ei ther voluntarily by their parents or guardians or 
under due process of law and sought to be released therefrom and in all 
cases where waifs or illegitimate or other dependent children are sought to 
he released from care and guardianship or adopted, domiciled or apprenticed, 
the said board shall investi gate into the matter within ten days after notice 
of the attempted action, which shall in every case be given to them in writing 
by the person or institution seeking to release, discharge or adopt such child, 
whether temporarily or permanently, and said board shall advise the said 
distri ct court as to the advisability and wisdom of such action, and no sneb 
action shal l take place without the co11 srnt of said district judge. [1911, 
eh . 17i , § 19. ] 

§ 11421. Officers of courts. It shall be unlawhl for any court judge or
clerk or other person to tax or collect, or for any county to pay any fees 
,vhatever which may be permitted by any law to be taxed or collected for 
the benefit of any court officer or person for any case concerning any child 
coming within the provisions of this act for violating any law of this state, 
unless such child shall be proceeded against under the provisions and in 
nccordance with the purpose of this act , except in capital cases where the 
courts shall direct a proceeding under the criminal code, as provided in 
sect ion 1 0  of this act [sect ion 11411 herein ] .  [ 1 911, ch. 177, § 20. ] 

§ 11422. Construction of the act. This act shall be liberally construed to
the end that its purpose may be carried out, to wit : that the care, custody 
and cfoc ipl ine of the child sh all approximate as nearly as may be that which 
shoul d he given by its paren t s .  and in all casrs of dependency where it can 
prop ,, 1 ·l y be done, th at t he ch i l ,1 shall be pf acrd in an approved family home, 
and h,• t"ome  a mrmher of a home and family by legal adoption or otherwise, 
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and in cases of delinquency, that as far as practicable any delinquent child
bhall be treated, not as a criminal, but as misdirected and misguided and
needing aid, encouragement and assistance, and if r,;uch child cannot be prop­
erly cared for and corrected in its own home, or with the assistance and help
of the probation officers, then that it may be placed in some suitable insti­
tution where it may be helped and educated aud equipped for industrial
efficiency and useful citizenship. [ 1911, ch. 177, § 21.]

§ 11423. Support of children. If it shall appear, upon the bearing of the
cause, · that the parent, parents or any person or persons named in such
petition who are in law liable for the support of such child, are able to con­
tribute to the support of such child, the court shall enter au order requiring
such parent, parents or other persons to pay to the guardian so appointed
or to the institution to which such child may be committed, a reasonable sum
and the said court may from time to time make such alterations in the allow­
ance as shall appear reasonable and proper. Should the court find that
neither the parent nor guardian can contribute to the support of the said
child, it shall then make an order directing the payment thereof by the
county. [ 1911, ch. 177, § 22.]

§ 11424. Order relating to support. If the person so ordered to pay for
the support, maintenance or education of a dependent, neglected or delinquent
child shall be employed for wages, salary or commission, the court may alr,;o
order that the sum [to] be paid to [by ] him shall be paid to the guardian or
institution out of his wages, salary or commission and that he shall execute an
assignment thereof pro tanto. The court may also order the parent or the per­
son so ordered to pay the sum of money for the support, maintenance or educa­
tion of the child from time to time, [ to J make discovery to the court as to his
place of employment as [and ] amount earned by him. Upon his failure to
obey the ordrrs of the court be may be punished as for contempt of court.
f 1911, ch. 177, § 23.]

§ 11425. Guardianship of person. Nothing in this act shall be construed
to give. the guardian appointed under this act the guardianship of the estate
of the child or to change the age of minority for any other purpose except
the custody of the child. [ 1911 ,  ch. 177, § 24. )

§ 11426. Appeals. Cases under this act may be received and appealed as
other similar court and criminal cases. [ 1911, ch. 177, § 25.)

§ 11426a. Fees. The fee for publishing the notice required in section 6 of
this act [section 11407 herein] ,  shall be paid for by the county, unless the
child affected by such proceeding is legally dependent upon someone who is
able to pay therefor. [ 1911, ch. 177, § 25.J

§ 11427. Contempt of court. Any person who shall interfere with the direc­
tion or disposition of any child under any order of the court concerning any
child, may, in pursuance of the provisions of this act, or with any juvenile
or other officer of the court in carrying out the directions of the court under
any imch order, shall be held to be in contempt of court and subject to
punishment as for contempt of court. [ 1911, ch. 177, § 26.]

§ 11428. Repeal. This act shall be construed to repeal existing laws in
conflict with this act under and by which dependent, neglected and delinquent
children as defined by this act might be arrested, complained against, com­
mitted, confined or taken into or placed in custody, in justice courts or police
courts, but as to all other laws it shall be construed as cumulative and not
as exclusive. (1911, ch. 177, § 27.]
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CHAPTER 24. 

STERILIZATION OF DEFECTIVES A�'D CRIMINALS. 

The title of chapter 56, Laws 1913 ,  p. 63, is "An act to prevent procreation of con· 
firmed eriminals, insane, idiots, defectives and rapists ; providing for a board of medi cal 
examiners, and making provisions for carry ing out of same. 

§ 11429. Persons upon whom operation may be performed. Procedure.
Whenever the warden, superintendent or head of any state prison, reform 
school, state school for feeble minded or of any state hospital or state asylum 
for insane shall certify in writing that he believes that the mental or physical 
condition of any inmate would be improved thereby, or that procreation by 
such, inmate would be likely to result in defective or feeble-minded children 
with criminal tendencies, and that the condition of such inmate is not likely 
to improve, so as to make procreation by such person desirable or beneficial 
to the community, it shall be lawful to perform a surgical operation for the 
sterili?.ation of such inmate as hereafter provided. [ 1913, ch. 56, § 1 . ] 

Sterilization of criminals or defectives. 41 L.R.A. ( N.S. ) 419.  
§ 11430. Board of medical examiners. Appointment. Compensation. For

the purpose of carrying into effect the provisions of this chapter, the chief 
medical officer of any such institution, the secretary of the state board of 
health and one other competent physician and surgeon whose appointment 
is hereinafter provided for, shall constitute the board of examiners for such 
institution. The third member of such board shall be a competent physician 
and surgeon of good standing and of at least ten years ' practice of his pro­
fession in North Dakota, who shall forthwith be appointed by the state board 
of control, and who shall serve during the pleasure of said board of control. 
One such appointment may be made in each county in which one of such 
institutions is located, or one may be appointed to act for any two or more 
of such institutions to be named in the letter of appointment. The per diem 
compensation of such member so appointed shall be fixed by the state board 
of control in the letter of appointment, and shall not be in excess of ten 
dollars per day, while in actual performance of their duties ; a duplicate of 
this letter shall be filed with the state auditor, and the per diem and actual 
necessary expenses of such member shall be allowed and paid in the same 
manner as is provided for by law for the payment of the salaries and ex­
penses of the members, agents and employes of the state board of control. 
( 1913. ch. 56, § 2. ] 

§ 11431. Procedure for bringing matter to attention of examiners. When
the superintendent of any such institution shall deem it advisable that such 
operation be performed on any one or more of the inmates thereof, he shall 
make snch recommendation in writing, signed by him, and file one copy 
thereof with the board of control and one with the chief medical officer of 
su'lh institution, whereupon the chief medical officer of such institution shall 
forthwith call a meeting of such board of examiners to be held at such 
institution at a date not less than fifteen days after the issuance of such call. 
and such call shall be in writing signed by such chief medical officer, and shall 
clearly set forth the date and object of such meeting, and shall contain thf" 
names of all inmates whose cases are to be considered at such meeting. 
[ 19 13 .  ch . 56, § 3 . ]  

� 11432. Conduct of inquiry by board of examiners. Power to administer 
oaths to witnesses. At such meeting such board of examiners shall diligently 
i nqn ir,! into the mental and physical condition of each inmate so considered. 
a n d  11<; far as practicable, into h is family history, and for that purpose any 
nwm h<'r of sa id  hoarrl may administer an oath to any witness whom it is 
,

1 , · s ; r r-d  t o  f'X n m i n <' .  an rl such h f'aring  may be adjourned from day to day, 
, . . . .  1 i f  n <' r 1 • -: s :) n· ,  " " ss i n n s  m a :v  be held el<,cwbere than at such institution. 
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§ 11433. Form of recommenda.tions to be ma.de by exa.miners. After fully
inquiring into the condition of each such person, such board of examiners 
shall make separate written findings for each of the p!;)rsons whose condition 
ha.'3 been inquired into, and such findings shall either order that such inmate 
be sterilized by such operation as may be deemed best, or shall find that 
sterilization is not necessary or desirable, or shall continue the case to a time 
and place therein named or upon future call, for further observation aial 
inquiry ; and such hearing shall be conducted according to thsi provisions of 
section 11432. If such board in its finding order such operation upon such 
inmate, it shall, in such finding, designate what operation is to be performed, 
and its purpose, and shall designate some skilled surgeon, who may or may 
not be one of their own number, who shall perform it. [ 1913, ch. 56, § 5. ] 

§ 11434. Method of keeping records of proceedings of the boa.rd. Such
institutions shall keep all files in any proceedings under this chapter, and 
full minutes of all such meetings, and for that ptirpose the chief medical officer 
of such institution shall be the secretary of such board of examiners and 
custodian of its records. [ 1913, ch. 56, § 6.] 

§ 11435. Right to perform opera.tion without bringing ma.tter to attention
of examiners. Report to boa.rd of control. When in ' the opinion' of the chief 
medical officer of any such institution, such operation would be necessary 
or desirable upon any inmate thereof, for any of the purposes herein set forth, 
and such inmate requests in writing that such operation be performed, or 
consents thereto in writing, he may perform or procure the performance of 
such operation without bringing the matter to the attention of such board of 
examination. When any such operation is performed under the provisions 
of this section, it shall be the duty of the chief medical officer who performs 
or procures the performance of such operation to immediately report to the 
state board of control the details of such operation, upon such blanks as the 
board of control may prescribe. [ 1913, ch. 56, § 7. ] 

§ 11436. Duty of state 's attorney to investigate a.nd report concerning
persons convicted of felony. Whenever the state 's attorney of any county 
shall have reason to believe that any person who shall be convicted of felony . 
has been twice or more previously convicted of felonies in North Dakota or 
elsewhere, it shall be the duty of such state 's attorney to investigate and to 
secure at the expense of the county, transcripts of records of conviction from 
other counties and states, and also such evidence of identification as may bt• 
obtained. Such proof when obtained shall be forwarded to the state board 
of control, who shall thereupon notify the chief medical officer of the insti­
tution to which such person is committed, and the secretary of the state board 
of health, and such case shall be dealt with in accordance with the procedur(' 
stated in section 11429 that no such operation shall be performed without 
the consent of the board of control. [ 1913, ch. 56, § 8. ] 

§ 11437. Liability of surgeon performing opera.tion. No surgeon who shall
skillfully perform any operation as authorized by this act shall be held 
aceom1table therefor, but the finding and order of this said board of exam­
iners, or the court, or the consent of such inmate and parents or guardian, 
shall ht> his full warrant and authority therefor. [1913, ch. 56, § 9 . ]

§ 11438. Duty of medical officers to observe sterilized persons a.nd ma.ke
report. It shall be the duty of the chief medical officer of any such institu­
tion in which any sterilized inmates are confined to make careful observa­
tion oi each of such inmates, particularly with the view of ascertaining the 
efffct of such operation upon the moral, mental and physical condition of  
such sterilized persons, and once a year, and oftener if called for by tlw 
g-ovemor, to make report on each of such persons in writing, keeping a copy 
o f  i:-nch report on file in such institution. and furnishing copies to the gov­
•• rn or, the  i:-tate hoard of control, the srcretary of the state board of health.
j l D J :3 , ch .  !ifi, § 10. ]
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