


























Chap. 8. CODE OF CIVIL PROCEDURE. Pleadings.

CHAPTER 8.
OF PLEADINGS IN CIVIL ACTIONS,

ArTictE 1. THE CompraInT, §§ 7439, 7440.

2. THE DEMURRER, §§ 7442-7447.

3. THE ANSWER, §§ 7448-7451.

4. THE Repry, §§ 7452, 7453.

5. GENERAL RULEs oF PLEADING, §§ T458-T7467.
6.

MISTAKES IN PLEADING AND AMENDMENTS, §§ 7478-7485.

ARrTicLE 1.—THE COMPLAINT.

§ 7439. Comp. Laws, 1913.
Jacobson v. Horner, — N. D. —, 193 N. W. 327; Meske v. Melicher, — N. D.

—, 194 N. W. 737.

§ 7440. Comp. Laws, 1913.
Hughes v. Fargo Loan Ageney, 46 N. D, 26, 178 N. W. 993; Jacobson v. Horner,
— N. D. —, 193 N. W. 327; Meske v. Melicher, — N. D. —, 194 N. W. 737; Golly

v. Kiner, — N. D. —, 197 N. W 883.
ARTICLE 2.—THE DEMURRER.

§ 7442. Comp. Laws, 1913.
Stark County v. Mischel, 33 N. D. 432, 156 N. W. 931; Honsinger v. Stewart,
34 N. D. 513, 159 N. W. 12; Knight v. Harrison, 43 N. D. 76, 174 N. W, 632;
Bruffarts v. Ober, 48 N. D. 997, 188 N. W. 174; DeWalt v. Heeren, — N. D. —, 197
N. W. 868; Willbur v. Johnson, 32 N. D. 314, 155 N. W. 671; Gardner v, Stange-
bye, 48 N. D. 513, 185 N. W. 369.

§8 7443, 7444. Comp. Laws, 1913.
Willbur v. Johnson, 32 N. D. 314, 155 N. W. 671; Gardner v. Stangebye, 48

N. D. 513, 185 N. W. 369.

§ 7446. Comp. Laws, 1913.
Applies only to complaints, amended after demurrer thereto has been sus-

tained, and does not apply to amendment ordered by court, or agreed upon by
the parties. Van Woert v. New York L. Ins. Co. 30 N. D. 27, 151 N. W. 29.

See also Froehlich v. Northern P. R. Co. 39 N. D. 307, 167 N. W, 366; Willbur
v. Johnson, 32 N. D. 314, 155 N. W. 671; Gardner v. Stangebye, 48 N. D. 513, 185
N. W. 369.

§ 7446. Comp. Laws, 1913. )
Willbur v. Johnson, 32 N. D. 314, 155 N. W. 671; Gardner v. Stangebye, 48

N. D. 513, 185 N. W. 369.

§ 7447. Comp. Laws, 1913.
Willbur v. Johnson, 32 N. D. 314, 155 N. W. 671; Gardiner v. Stangebye, 48
N. D. 513, 185 N. W. 369; Jensen v. Clausen, 34 N. D. 637, 159 N. W. 30; DeWalt
v. Heeren, — N. D. —, 197 N. W, 868; State ex rel. Claver v. Broute, — N. D.
—, 197 N. W. 871.

ARTICLE 3.—THE ANSWER.

§ 7448. Comp. Laws, 1913.

A release is an affirmative defense of new matter, which must be specially
pleaded. Swan v. Great Northern R. Co. 40 N. D. 258, L.R.A.1918F, 1063, 168
N. W. 657,

Term “defense” embraces only matters which, though admitting the cause of
action, nevertheless sets up faets, which at the time when the action is brought,
show that plaintifi is not entitled to recover. First State Bank v. Radke, —
N. DL —, 35 ALLR. 1355, 199 N, W, 930,
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Pleadings. CODE OF CIVIL PROCEDURE. Chap. 8, § 7448.

See also Hansboro State Bank v. Imperial Elevator Co. 46 N. D. 363, 179 N. W.
669; Mathias v. State Farmers’ Mut. Hail Ins. Co. 40 N. D. 240, 168 N. W. 664.

§ 7449. Comp. Laws, 1913,

In action to recover on promissory note, cross-actions in ejectment, trespass
to realty, forcible entry and detainer, or conversion, not proper subjects of
counterclaim, there being no relation of causes of action. Farmer v. Dakin, 28
N. D. 452, 149 N. W, 354

Maker of a non-negotiable note can counterclaim against one purchasing same
from payee, an unliquidated elaim arising out of another contract, but prior
to notice of assignment. Emerson-Brantingham Co. v. Brennan, 35 N. D. 94,
159 N. W, 710,

In action on contract, defendant may counterclaim any other cause of action
on contract, existing when action was commenced. Strong v. Nelson, 38 N. D.
385, 1656 N. W. 511.

Section held to authorize entry of judgment in action to obtain possession of
personal property, while issues based on defendants counterclaim, setting up
cause of action for fraud, remained undetermined. Johnson v. Wagner, 42
N. D. 542, 174 N. W. 73. .

Inconsistent defenses may be pleaded. J. R. Watkins Medical Co. v. Payne,
47 N. D. 100, 180 N. W. 968; Grewer v. Schafer, — N. D. —, 197 N. W. 5%96.

Has no application to causes of action voluntarily joined, or consolidated under
§ 6825, defining procedure under mechanics’ lien foreclosures. Dakota Sash &
Door Co. v. Brinton, 27 N. D. 39, 145 N. W. 594,

See also State Bank v. Nelson, 48 N. D, 702, 186 N. W. 766; Shary v. Eszlinger,
45 N. D. 133, 176 N. W, 938; Kain v. Garnaas, 27 N. D. 292, 145 N. W, 825;
Roney v. H. S. Halvorsen Co. 29 N. D. 13, 149 N. W. 688.

$§ 7461. Comp. Laws, 1913.
Park, Grant & Norris v. Nordale, 41 N, D. 351, 170 N. W. 555.

ArTiCLE 4—THE REPLY.

§ 7462. Comp. Laws, 1913.

Does not require plaintiff to reply to new matter contained in answer, not
constituting a counterclaim. Moores v. Tomlinson, 33 N. D. 638, 157 N. D. 685.

Answer, containing denial of allegations of complaint, which alleges new matter,
not constituting counterclaim or defense to the action, is demurrable. Beyer v.
North American Coal & Min. Co. 37 N. D. 319, 163 N. W. 1061.

Introduction of evidence of fraud in execution of insurance policy, where there
was no allegation of fraud, held not erroneous. Express contradiction of new
matter contained in answer not necessary. Mathias v. State Farmers’ Mut.
Hail Ins. Co. 40 N. D. 240, 168 N. W. 664.

Where defendant makes no request for reply, plaintiff may prove former ad-
Judication of issues raised by the answer, even though he has flled no reply. Kain
v. Garnaas, 27 N. D. 292, 145 N. W, 825,

See also Beauchamp v. Retail Merchants Asso. 38 N. D. 493, 165 N. W. 545;
Ripley v. McCutcheon, 48 N. D, 1130, 189 N. W. 104; Meske v, Melicher, — N. D.
I}—, V1V94 5N5 W. 737; Fekjar v. Jowa State Live Stock Ins. Co. 44 N, D. 389, 177

. W. 455,

§ 7463. Comp. Laws, 1913.
Section held to anthorize entry of judgment in action to obtain possession of
personal property, while issues based on defendant’s counterclaim, sctting up

cause of action for fraud remained undetermined. Johnson v. Wagner, 42 N. D,
542, 174 N, W. 73.

ARTICLE 5.—GENERAL RULES oF PLEADING.

§ 7468, Comp. Laws, 1913, :
Thompson v. Smith, 45 N. D. 479, 178 N. W, 430; Strong v. Nelson, 38 N. D.
385, 165 N. W, 511; Felton v. Nurnberg, 46 N. D. 450, 79 N. W. 720; Torgerson v.
Minneapolis, St. P. & S. Ste. M. R. Co. — N. D. —, 194 N. W. 741; Jarski v. Jones,
— N. D. —, 201 N. W. 688; Hocksprung v. Young, 27 N. D. 322, 146 N. W. 547.
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T'rial, etc. CODE OF CIVIL PROCEDURE. Chap. 11, § 7685al.

Juries, 35 C. J. p. 234, § 160; Trial, 38 Cye. 1872.

Constitutionality of verdiet by less than all the jurors. 24 L.R.A. 272

Effect of consent of defendant in criminal case to proceeding with less than
twelve jurors. 46 L.R.A.(N.S.) 38.

Number and agreement of jurors necessary to verdict. 43 L.R.A. 33.

Unanimity as essential to verdict in ecivil actions. 16 R. C. L. 224 and Supps.

§ 7636a2. How verdict signed. Where the verdict is agreed to by the full
membership of the jury, the foreman shall sign the verdict; when less than
the full membership agree on the verdict, the same shall be signed by all the
jurors who agree therein and the clerk of said court shall enter on his minutes
the number of said jurors agreeing in said verdict. [Laws 1923, ch. 333, § 2.]

Held unconstitutional. Power v. Williams, — N. D. —, 205 N. W. 9.
Trial, 38 Cye. 1870.
Signing of verdiet. 27 R. C. L. 850.

ARTICLE 6.—OF THE TRIAL BY THE COURT.

§ 7637. Comp. Laws, 1013,
Kanable v. Great Northern R. Co. 45 N. D. 619, 178 N. W. 999; Emery v. First
Nat. Bank, 32 N. D. 575, 156 N. W. 105; Gresens v. Martin, 27 N. D. 231, 145 N.
W. 823,

§ 7638. Comp. Laws, 1913,
Clerk’s minutes do not constitute written decision, Bovd v. Lemmon, — N. D,
—, 189 N. W. 681.
Findings, conclusions and order for judgment, constitute final decision, which
must be in writing, and filed. Crane v. First Nat. Bank, 26 N. D. 268, 144 N.
W. 96.

§ 7639. Comp. Laws, 1913,

Findings, conclusions, and order for judgment, constitute final deeision, which
must be in writing and filed. Crane v. First Nat. Bank, 26 N. D. 268, 144 N.
W. 96.

See also Boyd v. Lemmon, — N, D. —, 189 N. W. 681; State ex rel. Minehan
v. Thompson, 24 N. D. 273, 139 N. W, 960.

§ 7643. Judgment notwithstanding verdict. When at the close of the testi-
mony any party to the action moves the court to direct a verdict in his favor,
and the adverse party objects thereto, such motion shall be denied and the court
shall submit to the jury such issue or issues, within the pleadings on which
any evidence has been taken, as either or any party to the action shall request,
but upon a subsequent motion, by such moving party after verdiet rendered in
such action, that judgment be entered notwithstanding the verdict, or if the
jury have failed to agree upon a verdiet, for a directed verdict, the court shall
grant the same if, upon the evidence as it stood at the time such motion to direct
a verdict was made, the moving party was entitled to such directed verdict.
An order for judgment notwithstanding the verdict may also be made on a
motion in the alternative form asking therefor, or if the same be denied, for a
new trial. The ruling on the motion for a directed verdict may be reviewed
by the supreme court without a motion for judgment notwithstanding the ver-
dict or a motion in the alternative for such judgment or for a new trial having
been first made in the trial court. If the motion for judgment notwithstanding
the verdict be denied, the supreme court, on appeal from the judgment, may
order judgment to be entered, when it appears from the testimony that a ver-
dict should have been so directed; and it may also so order on appeal from the
whole order denying such motion when made in the alternative form whether a
pnew trial was granted or denied by such order. [Laws 1923, ch. 335; Laws
1921, ch. 133, § 1.]

As to power of appellate court to render judgment in an action tried by court.
Shellburg v. Wilton Bank, 39 N. D. 530, 167 N. W. 721,
Supreme court has in proper cas?’(ég appeal to order judgment non obstante


















Trial, etc. CODE OF CIVIL PROCEDURE. Chap. 11, § 7660.

Consumption of liquor by jury. L.R.A.1915C, 302.

Attack out of court in presence of jurymen upon credibility of witness as
ground for new tral. L.R.A.1917B, 248.

Employment of person to watch jury to guard against their being tampered
with. 48 L.R.A.(N.S.) 540.

New trial because of communication by judge with jury not in open court. 17
L.R.A.(N.S.)609; L.R.A.1916D, 719.

Effect of failure to swear jury. L.R.A.1917D, 399.

Granting new trial because of excessive verdict as interference with constitu-
tional right to jury trial. 51 L.R.A.(N.S.) 860.

Granting of new trial by appellate court on account of excessive damages.
51 L.R.A.(N.S.) 388.

Power of court to disregard testimony because of contraet to scientific prinei-
ples. L.R.A.1916D, 301.

Effect of mlsconduct of spectator during ecriminal trial. L.R.A.1918E, 959.

Admonishing or warning witness by judge in criminal case. L.R.A.1917E,
859.

Mlsstatement of facts or statement of facts not in evidence by counsel to the
jury. L.R.A.1918D, 45.

Perjury as ground for new trial. 51 L.LR.A.(N.S.) 286.

Loss or incompleteness of record for purpose of appeal. L.R.A.1915B, 353.

Violation of rules of court, by trial court as ground for new trial. 23 A.L.R.
52, :
Homicide, giving of instruction permitting finding of lower degree than that
of which accused was convicted as ground for new trial. 21 ALR. 621.

Abuse of witness by counsel as ground for new trial. 4 A.L.R. 414.

Incompetency, negligence, illness or the like of counsel as ground for new
trial in criminal case. 24 A.L.R. 1025,

Inability to perfect record for appeal as ground for new trial. 13 A.L.R.
102; 16 A.L.R. 1158.

Receipt of document or statement in jury room constituting new evidence as
ground for new trial in eriminal case, 20 A.L.R. 1187.

Inattention of juror from sleepiness or other cause as ground for reversal or
new trial. 12 A.L.R. 663.

Party against whom verdiet is rendered as entitled to new trial on ground
of inadequacy of verdiect. 31 A.L.R. 1091.

Statements by witness after eriminal trial tending to show that his testimony
was perjured, as ground for new trial. 33 A.L.R. 550.

New trial because of separation of jury. 34 A.L.R. 1115.

Grounds for new trial. 20 R. C. L. 226 et seq. and Supps.

§ 7661. Comp. Laws, 1913.
As to sufficiency of notice of motion for new trial. Swallow v. First State
Bank, 28 N. D. 283, 148 N. W. 630.

8§ 7663. Comp. Laws, 1913.
Gohl v. Bechtold, 37 N. D. 141, 163 N. W. 725; Weigel v. Powers Elevator
Co. — N. D, —, 198 N. W. 121; Edwards v. Great Northern Ry. Co. 42 N. D.
154, 171 N. W. 873 Rabinowitz v. Crabtree, 27 N, D. 353, 145 N. W. 1055.

§ 7664. Comp. Laws, 1913,
As to jurisdiction of court to determine motion for new trial after expiration
of time for appeal. Skaar v, Eppeland, 35 N. D. 116, 159 N. W. 707,
See also Gohl v. Bechtold, 37 N. D. 141, 163 N. W. 725; State ex rel. McDonald
v. Hanley, 43 N. D. 388, 175 N. W. 569; Kanable v. Great Northern R. Co. 45
N. D. 619, 178 N. W. 999; Weigel v. Powers Elevator Co. — N. D. —, 198 N. W,
121.

§ 7665. Comp. Laws, 1913.

Grounds upon which new trial may be granted by court on its own motion,
are exclusive. Dubs v. Northern P, Co. 47 N. D. 210, 181 N. W. 606.

See also Gohl v. Bechtold, 37 N. D. 141, 163 N. W, 725; Erickson v. Wyper,
33 N. D. 193, 157 N. W, 592; Reid v. Ehr, 36 N. D. 552, 162 N. W, 903; Wagoner
v. Bodal, 37 N. D. 594, 164 N. W. 147; Johnson v. Mullen, 39 N. D, 246, 167
N. W. 326; McCann v. Gilmore, 42 N. D. 119, 172 N, W. 236.
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Chap. 15, § 7840. CODE OF CIVIL PROCEDURE. Appeals.

time for service of statement and specification upon showing of good caunse. Wil-
son v. Kryger, 26 N. D. 77, 51 L.R.A.(N.S.) 760, 143 N. W. 764.

Where justification in appeal bond is defective, appellant may be allowed to
either amend the undertaking or to flle a new bond in supreme court. W. T.
Rawleigh Medical Co. v. Laursen, 25 N. D. 63, 48 L.R.A.(N.S.) 198, 141 N. W. 64.

See also Beyer v. Robinson, 32 N. D. 560, 156 N. W, 203; Arendts v. Best, 38
N. D. 389, 165 N. W. 500; Kennelly v. Northern P. R. Co. 48 N. D. 685, 186 N, W.
548.

§ 7841. Comp. Laws, 1913.

Does not provide for appeal from order of district court allowing amended
complaint to be filed. Marquart v. Schaffner, 30 N. D. 342, 152 N. W. 660; Holo-
buck v. Schaffner, 30 N. D. 344, 152 N. W. 660.

Judgment or order quashing writ of habeas corpus and awarding possession and
custody of minor child to one of contending parties, is a final order, affecting sub-
stantial rights and is appealable. Larson v. Dutton, 40 N. D. 230, 168 N. W. 625.

Order overruling motion for judgment based on findings of jury on special
verdict submitted and granting new trial, appealable as affecting substantial
rights. Boulger v. Northern P. R. Co. 41 N. D. 316, 171 N. W, 632.

Order sustaining exceptions to and suppressing a deposition, not appealable.
Kennelly v. Northern P. R. Co. 41 N. D. 395, 170 N. W. 868.

Order refusing to require party to give security for cost, not appealable.
Ostlund v. Ecklund, 42 N. D. 83, 171 N, W. 857,

Order vacating judgment previously entered, appealable. Ellis v. George, 43
N. D. 408, 175 N. W, 623.

Party who was to be substituted for defendant against whom action was com-
menced, held entitled to new trial, where verdict was had against bhoth defend-
ants, and where he failed to appeal. Brown v. Minneapolis, St. P. & S. Ste. M.
R. Co. 46 N. D. 582, 180 N. W. 792,

Order dissolving order enjoining statutory proceedings for foreclosure of land
contract is appealable. Rourke v. Hoover Grain Co. 48 N. D. 247, 183 N. W.
1005.

Order overruling demurrer to one of several counterclaims is appealable.
Ripley v. McCutcheon, 48 N. D, 1130, 189 N. W. 104,

Order overruling motion for directed verdict and denying motion for judgment
notwithstanding the disagreement of the jury, not appealable. Bowen v. Montana
L. Ins. Co. — N. D. —, 180 N. \V. 314,

Order denying motion for judgment on pleadings held not appealable. Wall
v. First Nat. Bank, — N. D. —, 193 N. W. 51,

An order for judgment is not appealable. Olness v. Duffy, — N. D. —, 194
N. W. 113.

Appeal does not lie from order denying jury trial until after trial of equitable
issue. Gulbro v. Roberts, 43 N. D. 455, 175 N. W 616.

Right of appeal from findings and conclusions of trial court, interlocutory in
their nature, not sustainable under subdivision 1. Dean v. Smith, — N, D. —,
197 N. W, 589. .

Order denying motion to vacate judgment, upon grounds appealing to discretion
of court, is appealable. Boyd v. Lemmon, — N. D. — 189 N. W. 681,

Order striking amended complaint for files is an order involving merits of an
action, and is appealable. Stimson v. Stimson, 30 N. D. 78, 152 N. W. 132,

Order setting aside stipulation for dismissal of an action, is appealable as one
involving “the merit of an action or some part thereof.” Lilly v. Haynes Co-op.
Coal Min. Co. 48 N. D. 937, 188 N. W 38.

Restraining order enjoining State Treasurer from depositing state funds and
funds of state institutions in Bank of North Dakota, held not appealable. State
ex rel. Lemke v. Distriet Ct. — N, D. —, 186 N. W, 381.

Whether, after expiration of one year from date of order granting new trial
action shonld be dismissed or retained for trial, is within diseretion of trial court.
Harris v. Hesxin, 46 N. D. 330, 13 A.L.R. 1147, 179 N. W. 698.

Order refusing to relieve party from default in preparing and serving state-
ment of case, is final order, involving a substantial right, and appealable. Rabin-
owitz v. Crabtree, 27 N. D). 353, 145 N. W. 1055.

Order overruling an objeetion to the jurisdietion of a judge to hear and de-
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CHAPTER 19.
EXAMINATION OF PARTIES,

§ 7864. Comp. Laws, 1913.
Where there is a reference under this section, to examine a party to the suit,
costs may be taxed under § 7793. Geo. B. Clifford & Co. v. Henry, 40 N. D. 604,
169 N. W. 508.

$8 7865-7869. Comp. Laws, 1913.
Ryding v. Hanson, 30 N. D. 99, 152 N. W. 120,

§ 7870. Comp. Laws, 1913.

One directing business affairs of a corporation according to pohcy adopted by
its board, and has charge of principal office, and custody and control of its books,
:isla “managmg agent.” Huether v. MeCaull-Dinsmore Co. — N. D. —, 204 N. W.

See also Asch v. Washburn Lignite Coal Co. 48 N. D, 734, 186 N. W, 757; Ryd-
ing v. Hanson, 30 N. D. 99, 152 N. W. 120; Knapp v. aneapolls, St. P. & S.
%teWM 31810 Co. 33 N. D. 291 156 N. W, 1019 State v. Borstad, 27 N. D, 533, 147

CHAPTER 20.

WITNESSES AND EVIDENCE.

ArTicLE 1. WHo MAY BE ExcLupEp, § 7871.
2. MEeans oF PropuciNg WITNESSES, §§ 7873-7877a.
3. - Mopk oF TakING THE TEsSTIMONY OF WITNESSES, § 7883,
4. AFFIDAVIT, § T887.
5. DeposiTioNs, §§ 7889, 7890.
6. OrricErs WHo MaY TAKE DErosiTiONS, §§ 7891, 7894.
7. MaNNER oF TAKING AND AUTHENTICATING DEPOsITIONS, §§ 7895-
7905.
8. ExceptioNs To DEPOsITIONS, § 7906.
9. BusinEss ReEcorps As EvibeENcE, § 7909.
10. Or PusLic DocumeNnTs, RECORDS, ETC., §§ 7911-7923.
11. ProceebiNgs To PERPETUATE TESTIMONY, §§ 7927, 7933a.
12. Law or PresuMPTIVE EVIDENCE, §§ 7935, 7936.
13. SusJects oF WHICH Courts WILL TAgRE JupiciaL NoTice, §§
7937-7938.

ArTicLE 1.—WnH0 MAY BE EXCLUDED.

$§ 7871. Comp. Laws, 1913.

Testimony hy a party to the action to enforce contract of sale of land with
decedent to effect that decedent promised to go to town next day and fix up deal
on terms of contract was inadmissible. Larson v. Larson, 19 N, D. 160, 23 L.R.A.
(N.S.) 849, 121 N. W, 202.

As to admissibility of statements by deceased persons. Lake Grocery Co. v.
Chiostri, 3¢ N. D. 386, 158 N. W, 998,

Testimony of wife, given in behalf of party adverse to hushand, held properly
in evidence, where no objection was made as to her competency to become a wit-
ness without his consent. Evenson v. Nelson, 39 N. D. 523, 168 N. W, 36.

Maker of promissory note held competent to testify as to true consideration
therefor, in action by indorsee, after death of indorser, no representative of his
being a party to the action. First Nat. Bank v. Carroll, 46 N. D. 62, 179 N. W.
664.

Testimony concerning transaetions with deceased admissible where none of par-
ties to action are representatives, heirs, or next of kin of deceased. Mowry v.

Gold Stabeck Co. 48 N. D. 764, 186 N. W. 865.
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ARTICLE 11.—PROCEEDINGS TO PERPETUATE TESTIMONY.

§ 7927. Comp. Laws, 1913,
Ross v. Cooper, 38 N. D. 173, 164 N. W, 679.

§ 7933a. Testimony of injured pergons. The testimony of a person injured
may be taken and perpetuated in the following manner:

1. The party desiring the perpetuation of such testimony shall issue a writ-
ten notice specifying the time and place of taking the same, which shall be
served upon the party against whom proceedings for damages for such injury
is intended to be commenced.

2. The notice shall be served a sufficient time before the day specified therein
to allow the intended defendant party time to attend by the usual route of
travel, and one day for preparation, exclusive of Sundays and the day of service.

3. The examination may be adjourned from day to day and it shall be unlaw-
ful for any person or corporation to prevent or attempt to prevent the taking
of such testimony.

4. Such depositions and testimony may be taken before any officer author-
ized to take depositions and must be written by the officer, or in his presence
by the witness or some disinterested person, and must be subscribed to by the
witness if the witness is able.

5. Testimony so taken shall be sealed and endorsed with the name of the
officer taking same and by him addressed and transmitted to the clerk of the
district court in which the contemplated action or proceeding is intended to be
commenced. It shall remain under seal until opened by the order of the court,
officer or tribunal or at the request of a party to the action or proceeding or his
attorney.

6. On the trial of an action brought by any person for the recovery of dam.
ages for injury against the party upon whom such notice has been served, or
their successors in interest wherein it may be material to establish the facts
which such depositions prove or tend to prove. Upon proof of the death of the
witness the depositions may be used by either party in the same manner as
depositions of other witnesses and may be read in evidence in any stage of the
action or proceeding.

7. Such depositions may be taken within or without the state and shall be
authenticated in the same manner as the authentication of depositions as pro-
vided for in section 7902 of the compiled laws of North Dakota for the year
1913. [Laws 1917, ch. 110, § 1.]

Depositions, 18 C. J. pp. 607-609, §§ 4-9, p. 611, §§ 11-12, p. 615, § 18, p. 617,
§ 21, pp. 619-620, §§ 24-25, p. 630, § 61, pp. 660-672, §§ 147-181, pp. 680-681, §§
200-202, pp. 695-799, §§ 226-241, pp. T12-717, §§ 278-299, pp. 741-749, §§ 342-
374.

Notice of taking deposition. 8 R. C. L. 1152 et seq. and Supps.

Reduetion of testimony to writing. 8 R. C. L. 1154

Death of witness after giving deposition. 8 R. C. L. 1137 and Supps,

Who may take depositions. 8 R. C. L. 1142, 1143.

ARTICLE 12.—LAwW oF PREsuMPTIVE EVIDENCE.

§ 7935. Comp. Laws, 1913.
Receipt containing recital “Received of a full settlement of contract made by
a” for certain real estate, is open to explanation and proof, and is not conclusive
as reciting no facts, and nature of settlement is nowhere stated. Coyle v. Due,
28 N. D. 400, 149 N. W. 122.

§ 7936. Comp. Laws, 1913.

Presumptions are disputable, and will not stand as against matters of fact to
the contrary, admitted on demurrer. Bowman County v. MeIntyre, — N. D. —,
202 N. W. 651.

Person who has acted in a public office presumed to have been regularly ap-

pointed thereto. State v. Seott, 37 N. D. 105, 163 N. W. 810.
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Foreclosure. CODE OF CIVIL PROCEDURE. Chap. 30.

§ 8095, Comp. Laws, 1913.
Register of deeds held not liable for failure to mail foreclosure notice, when
he did not know mortgagee’s post office or that a notice mailed to post office near-

est to land would be forwarded to him. Farmers’ Grain & Mill. Co. v. Sundberg,
39 N. D. 551, 168 N. W. 55.

§ 8098a. Limiting attorney’s fees on. On the foreclosure of any lien or
mortgage by advertisement, attorney’s fees shall not exceed ten per cent of the
principal sum actually due and shall in no case exceed twenty-five dollars, and
the sheriff’s fees shall not exceed three dollars. [Laws 1919, ch. 130.]

First Nat. Bank v. Bovey, Shute & Jackson, — N. D. —, 191 N, W. 765,
Mortgages, 27 Cye. 1501-1502, 1778.

ARTICLE 2.—FORECLOSURE BY ACTION.

§ 8099. Comp. Laws, 1913.
Provision in bond or note that interest when due and unpaid shall be added to

the principal, as affecting right to foreclose mortgage securing the same for de-
fault in interest. 42 L.R.A.(N.S.) 108.

§ 8099a. Notice. Before any action or proceeding shall be commenced to
foreclose a mortgage on real property, a written notice describing land, the
date and amount of the mortgage, the sum due for principal, interest and
taxes respectively, and stating that if the same be not paid within thirty days
from the date of the notice, proceedings will be commenced to foreclose the
mortgage, shall be served more than thirty days prior to the commencement
of such action or proceedings by registered mail addressed to the title owner
according to the records in the office of the register of deeds concerning and
affecting the title to the premises described in such notice at his or their post
office address as shown by such records, and if such address is not so shown,
personal service upon such owner or owners proven by the certificate of the
sheriff or by the affidavit of the person serving the same shall be sufficient,
or if the sheriff’s return shows that after diligent inquiry made for the pur-
pose of serving such notice, he is unable to make service thereof upon the said
title owner or owners of record within the county where the said land is
situated, then and in such case, such notice shall not be required to be served
upon such owner or owners whose post office address is not shown by such rec-
ords in the office of the register of deeds. An affidavit of proof of such service
of notice shall be filed with the clerk of the court at the time of filing complaint
in any action for foreclosure and shall be recorded with the notice and certifi-
cate of salé in all other cases. Provided, however, that if said owner shall,
before the expiration of thirty days from the service of such notice, perform
the conditions or comply with the provisions upon which the default shall
have occurred, such mortgage shall be reinstated and shall remain in full
force and effect the same as if no default had occurred therein. A

Provided, further, that if an action or proceeding to foreclose is not begun
within ninety days after the date of the notice herein provided for, then all
proceedings hereunder shall be deemed to be discontinued. [Laws 1925, ch.
142; Laws 1921, ch. 66; Laws 1919, ch. 131, § 1.]

Tender of interest during 30-day notice period for foreclosure does not cure
default in payment, or reinstate mortgage. State Bank of Reynolds v. First Nat.
Bank of Reynolds, — N..D. —, 192 N. W. 967,

Does not negative ordinary legal effect of acceleration clause in mortgage and
note. State Bank of Reynolds v. First Nat. Bank of Reynolds, — N. D. —, 192
N. W. 967.

- See also First Nat. Bank v. Bovey, Shute & Jackson, — N. D. — 191 N. W. 765.

Mortgages, 27 Cye. 1541,

§ 8100, Comp. Laws, 1913.
Corbett v. Ulsaker Printing Co. — N. D. —, 24 A.L.R. 1047, 190 N. W. 75; Bull
v. Smith, — N. D. —, 25 A.L.R. 1402, ]971 N. W. 624,
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assume the duties of their office the first Monday in March after their election;
Provided, all incumbents shall hold their respective offices until their successors
are elected and qualified, as above provided. [Laws 1917, ch. 115, § 4.]

Waters, 40 Cyec. 820.

Oath of office of publie officer. 22 R. C. L. 448,

Official bonds. 22 R. C. L. 496 et seq. and Supps.

§ 8247ab. Subsequent elections. Fifteen days before any election held un-
der the provisions of this article, subsequent to the organization of the dis-
trict, the secretary of the board of directors shall cause notice to be posted
in three public places in each election precincet of the time and place of hold-
ing the election, and shall also post a general notice of the same in the
office of the.board, specifying the polling places of each precinet. Prior to
the time for posting the notices the board must appoint from each precinet,
from the electors thereof, one clerk and two judges, who shall constitute a board
of election for such precinct. If the board fails to appoint a board of election,
or the members appointed do not attend at the opening of the polls on the
morning of election, the electors of the precinct present at that hour may ap-
point the board, or supply the place of an absent member thereof. The board
of directors must, in its order appointing thie board of election, designate the
hour and place in the precinct where the election must be held. [Laws 1917,
ch. 115, § 5.]

Elections, 20 C. J. pp. 95-103 §§ 76-89; Waters, 40 Cye. 820.
Notice of election. 9 R. C. L. 989 et seq. and Supps.

§ 8247a6. Same; qualification of election officers. One of the judges shall
be chairman of the election board and may: First, administer all oaths required
in the progress of an election, Second, appoint judges and clerks, if during the
progress of the election any judges or clerk ceases to act. Any member of the
board of election, or clerk thereof, may administer and certify oaths required
to be administered during the progress of an election. Before opening the polls
each member of the board must take and subscribe to an oath to faithfully per-
form the duties imposed by law. Any elector of the precinct may administer
and certify such oath. The polls must be opened at eight o’clock on the morning
of the election and be kept open until six o’clock P. M. of the same day; pro-
vided that in districts embracing twelve thousand acres, or less, the polis may be
opened at one o’clock P. M. and be kept open until five-thirty o’clock P. M. of
the same day. [Laws 1917, ch. 115, § 6.] ’

Elections, 20 C. J. pp. 89-92 §§ 68-75.
Oath of office. 22 R. C. L. 448.

§ 8247a7. Same; return and canvass of vote. No lists, tally paper, or cer-
tificate returned from any election shall be set aside or rejected for want of
form if it can be satisfactorily understood. The board of directors must meet
at its usual place of meeting on the first Monday after each election and can-
vass the returns. If at the time of meeting the returns from each precinet in
the district in which the polls were opened have been received, the board of
directors must then and there proceed to canvass the returns; but if all the
returns have not been received the canvass must be postponed from day to day
until all the returns have been reeeived, or until postponements have been had.
The canvass must be made in public, and by opening the returns and ascertain-
ing the vote of the district for each person voted for and deeclaring the result
thereof. [Laws 1917, ch. 115, § 7.]

Elections, 20 C. J. pp. 191-204 §§ 238-263.
Canvassing of vote. 9 R. C. L. 1009 et seq.

§ 8247a8. Declaration of result; certificates of election. The secretary of
the board of directors must, as soon as the result is declared, enter upon the

records of such board a statement of such results, which statement must show:
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to procure right of way for laterals and shall make such rules in regard to the
payment for such right of way as may be just and equitable: Provided this
section shall not be construed to deprive any person, persons, company or
corporation now entitled thereto, to exercise the right of eminent domain, [Laws
1917, ch. 115, § 9.]

Waters, 40 Cye. 821.

Lands which may be included. 15 R. C. L. 496.

§ 8247a10. S8ame; meetings; quorum; record. The board of directors shall
hold regular meetings in their office on the first Tuesday of each month and
continue in session from 10 o’clock A. M. to 4 o’clock P. M. each of said days
and such special meetings as may be required for the proper transaction of
business. Provided, all special meetings shall be ordered by the president of
the board, the order must be entered of record, and five days’ notice thereof
must be given each member. The order must specify the business to be trans-
acted, and no other than that specified shall be transacted at such special meet-
ing.  All meetings of the board must be published, and a majority of the mem-
bers shall constitute & quorum for the transaction of business and upon all
(juestions requiring a vote there shall be a concurrence of at least a majority
of such board. All records of the board must be open to the inspection of any
clector during business hours, and said board shall cause to be published at the
¢lose of each regular or special meeting a brief statcment of the proceedings
thercof in one newspaper of general circulation in the district, if same can be
done at an expense not exceeding one third of the legal rate for advertising
notices. The board, its agents and employecs shall have the right to enter
upon any land within the distriet, to make surveys, and may locate the line
of any canal, or canals, and the necessary branches for such location. The
board shall also have the right to acquire either by purchase or condemnation,
all lands and waters and other property necessary for the construetion, use,
maintenance and repair and improvement of any canals, power plants of any
kind or nature, and lands for rescrvoirs for storage of water and all necessary
appurtenances. The board shall also have the right to acquire by purchase or
condemnation any irrigation works, power plant, ditches, canals or reservoirs
already constructed, for the use of said district. In case of purchase, the bonds
of the district hereinafter provided for may be used at their par value in
payment. The board may also construct the necessary dams, reservoirs and
works for the collection of water for the district and do any and every lawful
act necessary to be done that sufficient water may be furnished to each tract
of land in the district for irrigation purposes, and may enter into any obliga-
tion or contract with the United States for the construction, operation and
maintenance of the necessary work for the delivery and distribution of water
therefrom under the provision of the federal reclamation act and all acts
amendatory thereof, or supplementary thereto, and the rules and regulations
established thereunder; or the board may contract with the United States
for a water supply under any act of congress providing for or permitting
such contract, and in case contract has been, or may be hereafter made
with the United States as herein provided, bonds of the district may be de-
posited with the United States at ninety per cent of their par value, to the
amount to be paid by the district to the United States under any such con-
tract, the interest on such bonds to be provided for by assessment and levy
as in the case of other bonds of the district and regularly paid to the United
States to be applied as provided in such contract, and if bonds of the dis-
trict are not so deposited it shall be the duty of the board of directors to
include as part of any levy or assessment provided for in section 19 of this
act, an amount sufficient to meet each year all payments accruing under the
terms of any such contract; and the board may aceept on behalf of .the district
appointment of the district as fiscal agent of the United States, or authoriza-

tion of the district by the United States to make collections of money for and
1322



Irrigation. CODE OF CIVIL PROCEDURE. Chap. 38, § 8247a10.

on behalf of the United States in connection with any federal reclamation pro-
ject, whereupon the district shall be authorized to so act and to assume the
duties and liabilities incident to such action, and the said board, shall have full
power to do any and all things required by the federal statutes in connection
therewith, and all things required by the rules and regulations established
by any department of the federal government in regard thereto. The use of
all water required for irrigation of lands of any district formed under the
provisions of this article, together with canals and ditches already constructed,
the rights of ways for canals and ditches, sites for reservoirs, and pumping
plants, and all other property required in fully carrying out the provisions of
this' article, is hereby declared to be a public use, subject to the regulation
and control of the state in the manner prescribed by law. If contract is made
with the United States, as in this section provided, and bonds are not to be de-
posited with the United States in connection with such contract, bonds need
not be issued, or if required to raise funds in addition to the amount of such
contract, shall be issued only in the amount needed in addition thereto. [Laws
1917, ch. 115, § 10.]
Waters, 40 Cye. 814, 821-824.

§ 8247all. Title to property. The legal title to all property acquired under
the provisions of this article shall immediately, and by operation of law, vest
in such irrigation district in its corporate name, and shall be held by such
district in trust for, and is hereby dedicated and set apart to the uses and
purposes set forth in this article. The board is hereby authorized and em-
powered to hold, use, and acquire, manage, occupy and possess such property
as herein provided. |Laws 1917, c¢h. 115, § 11.]

Waters, 40 Cye. 821.

§ 8247a12. May acquire property; sue and be sued, etc. The board is here-
hy authorized and empowered to take conveyances or other assurances for all
property acquired by it under the provisions of this article, in the name of
such irrigation district, to and for the uses and purposes herein expressed,
and to institute and maintain any and all actions and proceedings, suits at law
or in equity, necessary or proper in order to fully carry out the provisions of
this article, or to enforce, maintain, protect, or preserve any and all rights,
privileges and immunities created by this article, or acquired in pursuance
thereof. In all courts, actions, suits or proceedings, the board may sue, appear
and defend, in person or by attorneys, in the name of such irrigation distriect.
[Laws 1917, ch. 115, § 12.]

Waters, 40 Cye. 821.

§ 8247a13. Bonds; when issued; interest. As soon as practicable after the
organization of any such district, the board of directors shall, by a resolution
entered on its record, formulate a general plan of its proposed operation, in
which it shall state what constructed works or other property is proposed to
purchase and the cost of purchasing the same; and further, what construection
work it proposed to do and how it proposed to raise the funds for carrying out
said plan. For the purpose of ascertaining the cost of any such construction
work, the board shall cause such surveys, examinations, and plans to be made as
shall demonstrate the practicability of such plan, and furnish the proper basis
for an estimate of the cost of carrying out the same. All such surveys, ex-
aminations, maps, plans, and estimates, shall be made under the direction of a
competent irrigation engineer and certified by him. The board shall then
submit a copy of the same to the state engineer within ninety days thereafter,
who shall file a report upon the same with the board, which report shall con-
tain such matters as in the judgment of the said state engineer may be desirable.
Upon receiving the report, the board of directors shall proceed to determine
the amount of money necessary to be raised, and if a bond issue is con-
templated, shall immediately thereupon call a special election, at which shall
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the United States, accompanying which bonds of the district have not been
deposited with the United States as in section 10 of this act provided. [Laws
1917, ch. 115, § 15.]

Waters, 40 Cyec. 824.

Bonds of irrigation distriets. 15 R. C. L. 497 and Supps.

§ 8247a16. Apportionment of benefit. The assessor must between the first
Monday in March and the first Monday in May of each year, examine each
tract or legal subdivision of land in said district including entered and unen-
tered public lands of the United States subject thereto under the act of Con-
gress approved August 11, 1916, entitled an act to promote the irrigation
of arid lands, and shall determine the benefits which will accrue to each of
such tracts or subdivisions on account of the comstruction or acquisition for
such irrigation works; and the amount so apportioned or distributed to each
of said tracts or subdivisions as finally equalized or confirmed by the court as
the case may be, shall be and remain the basis for fixing the annual assess-
ments levied against such tracts or subdivisions in carrying out the purposes
of this act. Such assessor shall make or cause to be made, a list of such
apportionment or distribution, which list shall contain a complete desecrip-
tion of each subdivision or tract of land of such district with the amount
and rate per acre of such apportionment or distribution of cost, and the name
of the owners thereof ; or he may prepare a map on a convenient scale showing
each of said sub-divisions or tracts with the rate per acre of such apportion-
ment entered thereon; provided, that where all lands on any map or section
of a map are assessed at the same rate, a general statement to that effect shall
be sufficient. Said list or map shall be made in duplicate and one copy of each
shall be filed in the office of the state engineer and one copy shall remain in
the office of the board of directors for public inspection. Whenever any as-
sessment is made either in lieu of bonds, of any annual levy, for raising the
interest on bonds, or any portion of the principal or the expenses of maintain-
ing the property of the district, or any special assessment voted by the elec-
tors, it shall be spread upon the lands in proportion to the benefits received,
and the whole of the assessment of benefits shall equal the amount of bonds
or other obligations authorized at the election last above mentioned. Pro-
vided, however, the assessment of any property in the name of the wrong per-
son shall in no way invalidate the assessment thereof.

The assessor shall also determine and list the amount payable by each tract
obligated to the United States by contract, if any, for the payment of water
charges. [Laws 1917, ch. 115, § 16.]

Waters, 40 Cye. 824.
Asscssment of land in irrigation distiiet. 15 R. C. L. 497 and Supps.

§ 8247al7. Equalization. On or before the fifteenth day of May in each
year the assessor must complete his assessment roll and-deliver it to the secre-
tary of the board, who must immediately give notice thereof, and of the time
the board of directors acting as a board of equalization will meet to equalize
assessments, by publication in a newspaper published in each of the counties
comprising the district. The time fixed for the meeting shall not be less than
ten, nor more than twenty days from the first publication of the notice; and in
the meantime the assessient roll must remain in the office of the secretary
tor the inspection of all persons interested. [Laws 1917, ch. 115, § 17.]

Waters, 40 Cye. 824; Taxation, 37 Cye. 1073-1111.

§ 8247al8. Same; duties of board. Upon the day specified in the notice re-
quired by the preceding section for the meeting of the bhoard of directors
which is hereby constituted a board of equalization for that purpose, it shall
nmeet and continue in session from day to day, so long as may be necessary,
not to exceed ten days exclusive of Sundays, to hear and determine such ob-
Jecetions to the apportionment of benefits and assessment as may come before
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sequent series, and the lien for the payments due to the United States under
any contract between the district and the United States, accompanying which
bonds have not been deposited with the United States shall be a preferred
lien to that of any issue of bonds or any series of any issue subsequent to the
date of such contract, and all funds arising from assessment and levy, if any,
shall be devoted to the obligations of the distriet payable from said funds
and as to all obligations from the bond and United States contract fund shall
be so devoted in the order of priority of the creation of the obligation. [Laws
1917, ch. 115, § 21.]

Waters, 40 Cye. 823, 824; Taxation, 37 Cye. 1138-1150, 1190-1380; Counties,

15 C. J. p. 589 § 294.
Subjection of state property to special assessments. 25 R. C. L. 114 and Sapps.
Lien of assessment. 25 R. C. L. 187.

§ 8247a21a. Abatement of assessments. The board of county commissioners
shall have power with the approval of the tax commissioner to abate assess-
ments made by irrigation districts in cases in which the application is approved
by the board of directors of the irrigation district. In case such assessments
are made for the purpose of meeting payments due to the United States under
any contract between the irrigation distriet and the United States, the appli-
cation for abatement shall not be granted unless it also bears the approval of
the director of the United States Reclamation Service or the Secretary of the
Interior. The application for the abatement may be made by the board of
directors of the irrigation distriet instead of by individual taxpayers and any
number of tracts of land may be included in a single application. [Laws 1923,
ch. 303.]

Waters, 40 Cye. 824.

§ 8247a22. Payment under protest. When any person against whose prop-
erty said assessments have been made shall pay such assessments under
protest as provided by the general revenue law of this state, the board of
directors of any irrigation district organized under the provisions of this
act may pass upon and make orders disposing of moncys paid under protest
to the county treasurer in the county or counties in which said lands are
situated in the same form and manner as provided by law, and such proceed-
ings shall be had as in such section provided in so far as the same applies;
provided, however, no taxes or assessments shall be ordered refunded unless
the person complaining shall file in the office of the secretary of such district
a copy of his tax receipt, showing the same paid under protest, together with
a sworn affidavit in writing showing one of the following reasons why such
tax or assessments should be refunded:

First: That the land upon which sueh tax or assessment was levied is not
within the boundaries of the distriet for which the lands were taxed or assessed;

Second: That the said lands are exempt by law, setting forth the reason
therefor; .

Third: That by reason of sub-irrigation the lands could not now be bene-
fited by irrigation, or that the lands are not susceptible of irrization from the
canal of the district. [Laws 1917, ch. 115, § 22.]

Waters, 40 Cyec. 819, 824; Taxation, 37 Cye. 1183-1185.

§ 8247a23. Payment of bonds; investment of bond fund. Upon the presen-
tation of the coupons and bonds due at the office of the treasurer of the eounty
in which the district was originally organized, it shall be his duty to pay the
same from the bond funds. Whenever, after ten years from the issuance of
the bonds, the sinking fund shall amount to the sum of ten thousand dollars,
the board of directors may direct the county treasurer in which the district
was originally organized to pay such an amount of the bonds not due as the
money of the fund will redeem, at the lowest value at which they may he

offered for liquidation, after advertising for at least four weeks in some daily
N. D. €. L.—84. 1329
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land embraced in said district, pledging the credit of the district for payment
of the same, and shall include in the estimate for the levy for the ensuing year
for the general fund the amount so borrowed, and provide for the payment
of the same. [Laws 1917, ch. 115, § 26.]

Waters, 40 Cyec. 821, 824,

§ 8247a27. Construction across streams, highways, railroads and ditches.
The board of directors shall have the power to construet such works across any
stream of water, water-course, street, avenue, highway, railway, canal, ditch
or flume which the route of said canal or canals may intersect or cross in
such manner as to afford security for life and property; but the board shall
restore the same, when so crossed or intersected, to its former state as near
as may be, or in a sufficient manner not to have impaired unnecessarily its
usefulness; and every company whose railroad shall be intersected or crossed
by such works shall unite with the board in forming such intersections and
crossings, and grant the privilege aforesaid, and if such railroad company
and such board, or the owners and controllers of the property, thing or fran-
chise so to be crossed, cannot agree upon the amount paid therefor, or the points
or the manner of the crossings, the same shall be ascertained and determined
in all respects as is provided in respect to the taking of land. The right-of-
way is hereby given, dedicated and set apart, to locate, construct and maintain
such works over and through any of the lands which are now, or may be
the property of the state; and also there is given, dedicated and set apart, for
the use and purposes aforesaid, all water and water-rights owned by this state
within the distriect. [Laws 1917, ch. 115, § 27.]

Waters, 40 Cye. 814-815, 820-821,

§ 8247a28. Salaries of officers and directors. The board of directors shall
each receive three dollars per day and mileage at the rate of five cents per
mile in attending meetings, and actual and necessary expenses while engaged
in official business under the order of the board. The board shall fix the
compensation to be paid to the other officers named in this article, to be paid
out of the treasury of the district. Provided, however, in any district con-
taining less than one hundred thousand.acres the salary of the secretary
shall not exceed eight hundred dollars per anuum, and the compensation of
the assessor shall not exceed three dollars per day for each day employed in his
official duty, and the salary of the treasurer shall not exceed eight hundred
dollars per annum. [Laws 1917, ch. 115, § 28.]

Waters, 40 Cye. 820.

§ 8247a29. Officers not interested in contract; penalty. No director or any
officer named in this article shall be interested, in any manner, directly or in-
directly in any contract awarded, or to be awarded by the board, or in the profits
to be derived therefrom, nor shall he reccive any bonds, gratuity, or bribe,
and for any violation of this provision, such officer shall be deemed guilty of
a felony, and such conviction shall work a forfeiture of his office, and he shall
be punished by a fine not exceeding five thousand dollars, or by imprisonment
in the penitentiary .not exceeding five years, nor less than one year. [Laws
1917, ch. 115, § 29.]

Officers, 29 Cye. 1435, 1450.
Removal of public officers on eonvietion of bribery. 22 R. C. L. 568 and Supps.

§ 8247a30. Special elections. The board of directors may at any time,
when in their judgment advisable, eall a special election and submit to the
qualified electors of the district the question whether, or not, a special assess-
ment shall be levied for the purpose of raising money to be applied for any
of the purposes provided for in this act. Sueh election must be ealled upon
the notice prescribed, and the same shall be held and the result thereof de-
termined and declared in all respects in conformiity with the provisions of

this act.  The notice must specify the amount of money proposed to be raised,
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and the purpose for which it is intended to be raised, at such election; the
ballots shall contain the words, ‘“Assessment—Yes,” and “Assessment—No.”
If a majority of the votes are “Assessment—Yes,” the board shall at the time
of the annual levy thereunder, levy an assessment sufficient to raise the amount
voted. The rate of assessment shall be ascertained by adding to the amount
estimated as needed fifteen per cent for anticipated delinquencies to the as-
sessed value of the property in the district as it appears on the assessment
roll for the current year, and then dividing the sum to be raised by the
amount of such aggregate assessed value. The assessment so levied and com-
puted shall be entered upon the assessment roll and upon the tax list by the
county auditor and collected at the same time and in the same manner as other
assessments, and all revenue laws of this state for the collection and sale of land
for taxes are hereby made applicable to the assessment herein provided for,
and when collected said assessment shall be paid over by the county treasurer
to the district treasurer for the purpose specified in the notice in such special
election. [Laws 1917, ch. 115, § 30.]

Waters, 40 Cye. 824.

Vote required at special elections. 9 R. C. L. 1119 and Supps.

Special election at same time as general election. 9 R. C. L. 1119.

§ 8247a31. Unauthorized debts. The board of directors, or other officers
of the district, shall have no power to incur any debt, or liability whatever,
either by issuing bonds or otherwise in excess, of the express provisions of this
act, and any debt or liability incurred in excess of such express provisions shall
be and remain absolutely void, provided, any irrigation district organized un-
der the provisions of this article shall have the power to and it shall be its duty
to provide for the proper drainage of any and all lands embraced within its
limits which are, or have been sub-irrigated by reason of the lawful use of water
from its canal by the owner or lessee of the lands sub-irrigated or from any
cause not the fault, or by the consent of such owner or lessee, and for such
purpose such district shall have all the authority herein granted for levying
special assessments or otherwise providing funds necessary to properly drain
such lands; entering upon lands for the purpose of making surveys; exercising
the right of eminent domain ; contract for the construction of necessary ditches;
and further shall have the right to extend such drainage ditches outside of the
limits of such districts for the purpose of conducting the drainage water to
other lands upon which the same may be lawfully used or to return the same
to some natural water course. The powers herein granted shall include the
power to enter into a contract with the United States to carry out and ef-
fectuate all proper drainage of the district, or any part thereof, and any such
contract shall be treated for all intents and purposes, as if made under section
10 of this act. [Laws 1917, ch. 115, § 31.]

Waters, 40 Cyc. 820-821.

§ 8247a32. Apportionment of water; water commissioners. In case the
water supply shall not be sufficient to supply continuously the lands susceptible
of irrigation therefrom, then it shall be the duty of the board of directors
constituted as hereinafter provided, to apportion in a just and equitable pro-
portion, a certain amount of said water upon certain or alternate days to dif-
ferent localities as they may, in their judgment think best for the interest
of all parties concerned, and with due regard to the legal and equitable rights
of all. [Laws 1917, ch. 115, § 32.]

Waters, 40 Cye. 815, 821.

§ 8247a33. High waters; duty of board. It shall be the duty of the board
of directors to keep the waters flowing through the ditches and canals under
their control to the full capacity of such ditches and canals in times of high
water and when the same can be beneficially applied to the lands thereunder
and does not interfere with the rights of other appropriators. It is further pro-
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may be so changed as to include their lands. The petition shall describe
the boundaries of the parcel or tract of land, and shall also deseribe the
boundaries of the several parcels owned by the petitioners, if the petitioners
be the owners, respectively of district [sic] parcels; but such description need
not be more particular than may be required to be when such lands are entered
by the county or precinet assessor in the assessment book. Such petition
must contain the assent of the petitioners to the inclusion in said district of
the parcels or tracts of land described in the petition, and of which the petition
alleges that they are respectively the owners; and it must be aeknowledged in
the same manner that conveyance of lands are requlred to be acknowledged.
[Laws 1917, ch. 115, § 36.]

Waters, 40 Cyc 819.

Lands which may be included in irrigation district. 15 R. C. L. 496.

§ 8247a37. Same; cost of proceeding. The secretary of the board of direc-
tors shall cause notice of the filing of such petition to be given and published
"in the same manner and for the same time that notices of special elections for
the issuance of bonds are required by said article to be published. The notice
shall state the filing of such petition and the name of the petitioner, a descrip-
tion of the lands mentioned in the petition, and the prayers of the petition;
and it shall notify all persons interested, or that may be affected by snch
change of the boundaries of the district, to appear at the office of the board
at a time named in the notice, and show cause, in writing, if any they have,
why the change in the boundarles of the dlstrlct as proposed in the petition
should not be made. The time to be specified in the notice at which they shall
be required to show cause shall be the regular meeting of the board next
after the expiration of the time for the publication of the notice. The peti-
tioner shall advance to the secretary sufficient money to pay the estimated
cost of all proceedings under this article. [Laws 1917, ch. 115, § 37.]
Waters, 40 Cyec. 817, 819,

§ 8247a38. Bame; hearing; assent of parties. The board of directors at the
time and place mentioned in the notice, or at such other time or times to which
the hearing of the petition may be adgourned shall proceed to hear the peti-
tion and all objections thereto, presented in writing by any person, showing
cause as aforesaid, why the proposed change of the boundaries of the district
should not be made. The failure of any person interested in the distriet or
in the matter of the proposed change of its boundaries to show cause in writ-
ing, as aforesaid, shall be deemed and taken as an assent on his part, to the
change of the boundanes of the district, as prayed for in the petition, or to
such a change thereof as will include a part of the lands. The filing of such
petition with the board, as aforesaid, shall be deemed and taken as an assent
on the part of each and all of such petltloners to such a change of the bound-
aries that they may include the whole or any portion of the lands described
in the petition. [Laws 1917, ch. 115, § 38.]

Waters, 40 Cye. 817, 819,

§ 8247a39. Payment of share of original cost by petitioners. The board of
directors, to whom such a petition is presented, may require as a condition
precedent to the granting of the same, that the petitioners shall severally pay
to such district such respective sums, as nearly as the same can be estimated,
(the several amounts to be determmed by the board) as said petitioners or
their grantors would have been required to pay to such distriet as assessments
had such lands been included in such district at the time the same was original-
ly formed. [Laws 1917, ch. 115, § 39.]

Waters, 40 Cye. 817 819,

§ 8247a40. Order of board; survey. The board of directors, if they deem
it not for the best interest of the district that a change of its boundaries be

s0 made as to include therein the lands mentioned in the petition shall order
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§ 8247b2. Notice of appointment; when duties to be performed. The gov-
ernor of North Dakota shall notify the respective governors of the states of
South Dakota and Montana of the appointment of the representatives of North
Dakota, as soon as said representatives shall have been appointed and quali-
fied, but said representatives shall not enter upon the performance of their
duties until a representative or representatives to serve upon said joint com-
mission shall have been named and qualified for each of the said states named
in section 1 hereof, provided, however, that said representative shall proceced
immediately after the passage of this act and its approval by the governor, in
carrying out the provisions of section 3 hereof as pertains to the Missouri
river and its tributaries within the boundaries of the state of North Dakota,
and the securing of the necessary data and information called for by this act
shall not be contingent upon appointment and qualification of the representa-
tives of the other states concerned or of the representative of the United States
of America. [Laws 1923, ch. 248, § 2.]

§ 8247b3. Authority. Said representatives of the state of North Dakota
shall have full authority to make or cause to be made any and all investiga-
tions of thé Missouri river and the drainage area thereof, which may become
necessary in order to sufficiently advise said representatives of the physical
conditions obtaining upon said streams and the drainage area thereof, and of
the present and future needs of the state of North Dakota and its citizens in
the use and benefit of the waters of the said stream and the streams tributary
thereto. To that end, said representatives shall have authority to administer
oaths, examine and require the attendance of witnesses, and to perform such
other duties and gather such data as may be necessary to sufficiently apprise
said representatives of the facts and furnish him or them with adequate in-
formation in order that they may properly perform their duties as representa-
tives of the state of North Dakota upon said joint commission. [Laws 1923,
ch. 248, § 3.]

§ 8247b4. No appropriation; outside aid. No appropriation is made for the
purposes of carrying out this act; but the state engineer shall be permitted to
utilize his office force and staff, where this can be done withount detriment to
the other work required to be performed under existing laws; and the repre-
sentatives appointed under the provisions of this act may receive financial or
other assistance from such associations or individuals as are interested in and
willing to give such aid in performance of the services required to be per-
formed under the provisions of this act. [Laws 1923, ch. 248, § 4.]

ARTICLE 9.—FLooD IRRIGATION PROJECTS.
Northern P. R. Co. v. Sargent County, 43 N. D. 156, 174 N. W, 811.

§ 8320al. When improvements may be constructed. Dams, gates, and neec-
essary ditches and canals for the purpose of controlling, regulating and fore-
ing the overflow of water in non-navigable rivers or streams within the state
of North Dakota may be established, comstructed and maintained in the sev-
eral counties of this state whenever the same shall be conducive to the publie
health, convenience or welfare, under the provisions of this chapter. [Laws
1919, ch. 116, § 1.]

Waters, 40 Cye. 558, 666, 814, 815.
Construetion and maintenance of canals and ditches. 15 R. C. L. 486 et seq.
and Supps.

§ 8320a2. Board of flood irrigation; how appointed. The board of county
commissioners of any organized county in this state shall have the power and
is authorized at any meeting of the board, by a majority vote of all the mem-
bers, upon its own motion or on the petition of any person or persons inter-

ested, to appoint five freeholders of the county as a board of flood irrigation
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of such county. At the time of the appointment of such board one shall be
appointed for a term of one year, one for a term of two years, one for a term
of three years, one for a term of four years, and one for a term of five years.
Subsequent appointments shall be made for terms of five years. All persons
so appointed shall hold office until their successors are appointed and quali-
fied. In case of a vacancy the board of county commissioners may fill the
same for the unexpired term by appointment. The board of county commis-
sioners shall provide an office for said board of flood irrigation at the county
seat, suitable for its use and the keeping of its records and shall provide suit-
able record books for its use. [Laws 1919, ch. 116, § 2.]
Waters, 40 Cyc. 814, 815.

§ 8320a3. Oath; bond; organization; legal advice. Any person appointed
as a member of the board of flood irrigation shall within ten days after his
appointment take, subscribe and file in the office of the county auditor an oath
to faithfully perform the duties of a member of the board of flood irrigation
under the law, and within the same time make, execute and file in the auditor’s
office a bond to the county with sureties to be approved by the auditor in such
sum as shall be ordered by the board of county commissioners, conditioned for
the faithful discharge of his duties as a member of the board of flood irriga-
tion, The members of said board shall organize by electing from their number
a chairman and a secretary; they shall keep an office at the county seat and
shall keep a record of its acts and proceedings and a separate record of the
proceedings relating to each separate flood irrigation project, all of which
shall be open for public inspection and such records shall have the same force
and effect as other public records. Three members of said board shall at all
times constitute a quorum for the transaction of business. Said board may,
when it is necessary, employ a clerk and fix his compensation. It may also
employ and call to its assistance a competent surveyor or engineer. The state’s
attorney of each county shall, so far as his other duties will permit, act as the
legal advisor of the board. The board may, however, by and with the consent
of the county commissioners, employ other counsel to advise and represent it
in its proceedings. [Laws 1919, ch. 116, § 3.]

Waters, 40 Cyec. 815.
Oath of office. 22 R. C. L. 448.
Ofticial bonds. 22 R. C. L. 496 et seq. and Supps.

§ 8320a4. How established. A petition for the construction of a dam or a
system of dams, including gates and other proper and necessary constructions
incidental thereto may be made in writing to the board of flood irrigation,
which petition shall be signed by at least six freeholders of the district to be
affected by the flood irrigation project, and which shall set forth and particu-
larly describé the boundaries of the district that will be affected. The peti-
tioners must accompany the petition with a map of such proposed district,
which map shall show the approximate location of the proposed dam or dams
and other necessary works by means of which it is intended to control the
waters of such river or stream. Said petition shall also describe in a general
way the benefits expected to be derived from the establishment of such im-
provement.

Upon the presentation of a petition, as hereinbefore .provided, and filing of
same, the board of flood irrigation shall, as soon as practicable, proceed to
examine the site of the proposed improvement and the territory or district to
be benefited thereby; and if, in its opinion, it is necessary for the public good
it shall enter a resolution to that effect and shall also enter a resolution desig-
nating a competent engineer who shall make all necessary and proper surveys
of the launds that may be benefited or injured by the establishment of such
umprovements and who shall prepare all proper and necessary plaus and speci-
fications for all the improvements required to be constructed, and upon the

completion of such plans and specifications shall file the same with the said
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irrigation projeet. Such warrants shall be negotiated at not less than their
par value and the proceeds thereof paid to the owners of the land entitled
thereto, according to such assessments of damages, the surplus, if any, to be
paid to the county treasurer who shall place the same to the credit of the
proper flood irrigation projeet fund. [Laws 1919, ch. 116, § 8.]

§ 8320a9. Assessment of accruing benefits. Upon acquiring the right of
way and after the completion of the assessments of damages as hereinbefore
set out the board of flood irrigation shall assess the per cent. of the cost of
constructing and maintaining such flood irrigation project and providing the
right of way therefor and of paying all damages incurred by the owners of
land affected thereby which any lot, piece or parcel of land shall be liable to
pay by reason of the benefits aceruing thereto, either directly or indirectly,
by reason of the construction of such projeet, but such assessment shall be
subject to review by the commissioners as hereinafter provided. [Laws 1919,
ch. 116, § 9.]

§ 8320a10. Assessment of benefits subject to review. The assessment of
benefits provided for in the preceding section shall also be subject to review
in the same manner; and upon similar notices as provided for the review of
the assessment of damages in section 5 hereof. [Laws 1919, ch. 116, § 10.]

§ 8320al11. Return of assessment of benefits, After the assessment of bene-
fits has been made, as provided in the preceding sections, or has been con-
firmed, if appeals have been taken, and the specific amount of each assessment
has been extended as hereinafter provided, the board of flood irrigation shall
- make return thereof to the county auditor who shall record the same in a book
to be provided by the county for that purpose. Such return shall contain the
petition for the project, a copy of the minutes of the survey and of the plans
and specifications signed by the engineer, a copy of the order establishing
the flood irrigation project, conveyances of the right of way, if any, and the
assessments of damages and benefits. [Laws 1919, ch. 116, § 11.]

§ 8320a12. Notice of construction. After the order establishing the project
has been entered the board of flood irrigation shall advertise a notice, asking
for sealed proposals for bids for the construction of all work required, as
shown by the plans and specifications on file, which notice shall be published
at least once a week for three successive weeks in the official paper of the
county, and in such other papers or builder’s bulletins as the board may order.
Sealed bids shall be addressed to the board of flood irrigation and shall be
publicly opened by them at a regular or special meeting designated in the
notice.

The contraect for the construction of the work shall be let to the lowest
responsible bidder, but the board may reject any or all bids submitted. At
least fifteen days time shall intervene between the hearing upon the review
of the assessments and the letting of the contracts. The successful bidder shall
give a bond to the board of flood irrigation in the sum equal to the contract
price, conditioned upon the faithful performance of and compliance with the
terms and conditions of said contract. [Laws 1919, ch. 116, § 12.]

§ 8320a13. Computation, apportionment and taxation of costs. After the
letting of such contracts such board shall make a computation of the cost of
the project which shall include all the expenses of locating and establishing
the same, including the cost of right-of-way, the damages paid to land owners
for any cause, the fees of the board, the cost of surveys, plans and specifica-
tions, interest on all warrants issued or to be issued by the board of flood
irrigation on account of such project, accumulated or to accumulate prior to
the time when the tax levied or to be levied to pay therefor is collectible by

law, and all other expenses, together with the amount of all contracts let for
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establishment of such flood irrigation project in their several counties as pro-
vided by law and such boards of such several counties shall determine upon
the necessity or expediency of the establishment of such flood irrigation proj-
ect as provided by law. The several boards of flood irrigation of all counties
through or into which such proposed project may run shall then meet and
agree upon the proportion of damages and benefits to accrue to the lands af-
fected in each county affected and for this purpose they shall consider the
entire course and territory of such project in all said counties as one project.
They may apportion the cost of establishing and constructing such entire pro-
ject ratably and equitably up on the lands in each county in proportion to the
benefits to acerue to such lands, and when they have so apportioned the same
they shall make written reports of such apportionment to the auditors of the
several counties affected, which reports shall show the portion of cost of such
entire project to be paid by tax upon the lands in each of such counties and
such reports shall be signed by the boards of flood irrigation of all counties
affected. Upon the filing of such reports, the several boards of flood irrigation
shall meet and assess against the lands in each of such counties ratably and
equitably as provided by law an amount sufficient to pay the proportion of
cost of such drain in each of such counties so fixed by all said commissioners.
[Laws 1919, ch, 116, § 17.]
Waters, 40 Cyc. 814-815.

§ 8320a18. Tax or assessment void; when new proceedings. The collection
of no tax or assessment levied or ordered to be levied to pay for the location
and construction of any project of flood irrigation laid out and constructed
under this chapter shall be perpetually enjoined or declared absolutely void
in consequence of'any error of any officer or board in the location and estab-
lishment thereof, nor by reason of any error or informality appearing in the
record of the proceedings by which any such project shall have been located
or established, nor for want of proper conveyance or condemnation of the
right of way, but the court in which any proceeding may hereafter be brought
to reverse or to declare void the proceedings by which any project has been
located or established or to enjoin the tax levied to pay the labor and cost
and expenses shall an [on] applieation of either party appoint such person or
persons to examine the premises, or to survey the same, or both, as may be
deemed necessary and the court shall on final hearing make such order in the
premises as shall be just and equitable, and may order such tax to remain on
the tax list for collection or any part thereof, or if the same shall have been
paid under protest shall order the whole or such part thereof as may be just
and equitable to be refunded, the costs of said proceedings to be apportioned
among the parties as justice may require. If any proceedings for the location,
establishment or construction of any project under the provisions of this
chapter, have been heretofore, or shall be hereafter enjoined, vacated, set
aside, declared void or voluntarily abandoned by the board of flood irrigation,
in consequence of any error, irregularity or want of jurisdiction affecting the
validity of such proceedings, and if any warrants have been or shall hereafter
be issued in connection with such aforesaid invalid or abandoned proceedings,
the board of flood irrigation may nevertheless proceed under the provisions
of this chapter to locate, establish and construet the project under the same
or different name, and in the same or different location deseribed in the invalid
or abandoned proceedings; provided, however, such new proceedings shall be
in accordance with the general provisions of this chapter. [Laws 1919, ch.
116, § 18.]

§ 8320a19. Liability of members of flood irrigation board. Each board of
flood irrigation shall make a report to the county commissioners of all projects
begun, in process of construction or finished and shall also render a full ac-

count of all moneys which shall come into its hands; and every member of the
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