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JUSTICES’ CODE.

CHAPTER 34.

AN ACT DEFINING THE COURTS AND JURISDICTION
OI' JUSTICES OF TIIE PEACE.

De it enactedby the L-gislative Assembly of the Terrilory of
Dakota:

Section 1. The jurisdiction of all justices of the peace Juridiction of
thall be co-extensive with the limits of the county in which P«
they are elected, and no other or greater. '

Sce. 2. Every justice of the peace shall keep his office in s thee
the precinct for which he may be clected, and not elsewhere ;

but ke may issue process in any place in the county.

Sec. 3. No justice of the peace shall hold his office in theJutice nt to
old b N

same room with a practicing attorney, unless such attorney Jh viactcind
shiall be hia law partuer; and in that case, such partner shall

not be permitted to appear or practice as an attorney, in any

case tried before such justice.

Sec. 4. Every justice of the peace elected in any precinct §iemet
in this territory is hereby authorized to hold 2 court for the peuce: * ™
trial of all actions in the next scction enumerated, and to hear,
try, and determine the same according to law; and for thut
purpose, where no special provision is otherwise made liy law,
guch court shall be vested with all thie necessary powers which
are possessed by courts of rccord iu this territory; and all
laws of a general nature are to apply to such justices’ court,
s0 far as the same may be applicable, * and not incomsistent

with the provisions of this act.”

Sec. 5. Every such justice shall have jurisdiction over and Pewers and ju-
risdiction of

. . . . letion of
cognizance of the following actions and proceedings : Justica

1. Of an action arising on contract for the recovery of
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money only, if the sum claimed does not exceed one hundred
dollars.

2. Of an action for damages for an injury to the person or
to the real property, or for taking, detaining, or injuring per-
sonal property, if the damages claimed do not exceed one hun-
dred dollars.

8. Of an action for a penalty not excecding one hundred
dollars, given by the statutes.

4. Of an action upon a bond, conditioned for the payrent
of money not exceeding one hundred dollars, though the pen-
alty exceed that sum, the judgment to be given for the sum
actually due. When the payments are to be made by install-
ments, an action may be brought for such installment as it
becomes due.

5. Of an action upon a surety bond or undertaking taken
by them, if the penalty do not exceed one hundred dollars.

6. To take and enter judgment on the confession of a de-
fendant when the amount does not exceed one hundred dollars.

7. In all civil actions to be brought against constable or
the sureties to his official undertakings, or against both, for
the failure of any constable to pay over any money by him
collected, to the party thereto entitled, or for any neglect of
duty by such constable in his official capacity, when the sum
gought to be recovered by the plaintiff in such action, shall not
exceed one hundred dollars.

guritictionnot Sec. 6. The jurisdiction conferred by the last section does
vialsetons in not extend, however, to a civil action :

1. In which the title to the real property shall come in
question.

2. Nor for fulse imprisonment, libel, slander, malicious pros-
ccution, criminal conversation, or seduction, or upen a promise
to marry.

3. Nor of an action against an executor or administrator as
such.

COMMENCEMEXNT OF SUITS — SERVICE AND RETURN
OF PROCESS.

Jactices tokeep  See. 7. Every justice of the peace shall keep a docket in.

w toeket and

what tv contain which Lie shall enter:
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1. The title of all causes commenced before him,

2. The time when the process was issued, against the defend-
ant, and the particular nature thereof.

3. The time when the parties appcared before him either
without, or upon the return of process.

4. A brief statement of the nature of the plaintiff’s de~
mand, and the amount claimed, and if any set-off was pleaded,
a similar statement of the set-off, and the amount estimated.

5. Every judgment, stating at whose request, and for what
time.

6. The time when the trial was had, stating whcther the
same was by the jury or by the justice.

7. The verdict of the jury, and when rendered.

8. The time of issuing cxecution, and the name of the officer
to whom delivered, and an account of the debt, damages and
costs, and -the fees due to each person separately.

9. The fact of an appeal having been made and allowed,
and when made and allowed.

10. Satisfaction of judgment when made.

11. And such other entries as may be material.

Sec. 8. Suits may be instituted before a justice of the peace,

ties, or by the usual process; also when the name of the de-
- fendant is not known to the plaintiff, a suit may be commenced
against him by a fictitious name, and it shall not be abated for

that cause, but may be amended on such terms as the justice
shall think reasonable.

165

Qits hew com-
menced betore

cither by the voluntary appearance and agrcement of the par-Jurtice:

Sec. 9. Any justice of -the peace in this territory, may in Justicsmax ve-

llllll’! securitly

all actions hereafter instituted either before or after the pro- iy

cess shall issue, at his direction, require of the plaintiff in such
action to give sccurity for the costs; and the person giving
such gecurity shall sign a memoranddm in writing to that
effect, which such justice shall keep as a part of the record in
the case, and if the plaintiff refuse to give such sccurity, the
justice shall dismiss the suit.

See. 10. All processes issued by justices of the peace shall Procees to boun

the nam* of ulm

M in the name of the United States, be dated on the day it Vuitet Site

issued, and shall be signed by the justice granting the same,
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and be dirccted to the sheriff or any constable of the proper
county.

Sce. 11. In all eases not otherwise especially provided for,
the first process shall be by summons, commanding the officer
to summon the defendant, to appear before such justice at the
time and plice to Le expressed in such summons, not less than
six nor more than twenty days from the date thereof, to
answer to the plaintiff in a civil action, which summons shall
be served at least six days before the time of appearance
therein mentioned, by reading the same to the defendant, and
delivering a copy thereof to him, if requested by such defend-
ant, if such defendant shall be found, and if not found, by
leaving a copy thereof at his or her last usual place of abode.

Sce. 12, Every constable or sheriff, serving any process au-
thorized by this act, shall return thercon in writing the time
and manner of service, and shall sign his name toeeh return.

Sec. 13. A justice of the peace shall issue a warrant in every
case where he is satisfied frem the affidavit of the person de-
manding the same, or from any other person, that the plaintiff
Las a subsisting and unsatisfied cause of action against the de-
ferndant, and that the defendant is a nonresident of the countr,
or 1s about to remove from the county, with an intent not to
return thercto.

See. 14, A warrant shall command the sheriff or constable
to take the body of the defendant, and bring him forthwith
before such justice, to answer the plaintiff in a civil action.
and shall further require the sheriff or constable, after he shall
have arrested the defendant, to notify the plaintiff of such
arrest.

See. 15, A warrant shall be served by arresting the defio-
dant, and taking him before the justice who issued the same;
Lut if such justice bLe, on the return thereof, absent or unable
to try the cause, or if it be made to appear to the justice, by
the affidavit of the defendant, that said justice is a material
witness for the defendant in the case, or is near of kin to the
plaintiff in the suit, stating therein the degree, the officer
shall forthwith take the defendant to the necarest justice of the
same county, who shall take cognizance of the cause, and pro-
ceed therein as if the warrant had been issued by himself.
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Sec. 16. When a defendant is brought before a justice on a Procecdings

warrant, he shall be detained.in the custody of the officer, until ;{?:":‘“'t:x"oi“{"':
the justice shall direct bis release ; but in no case shall the de- ™"
fendant be detained longer than twelve hours from the time he

shall be brought before the justice, unless within that time the

trial of the cause has commenced, or unless it has been delayed

at the instance of the defendant.

Justice may em-

Sec. 17. Every justice issuing any process authorized by yower persou to
this act, upon being satsified that such process will not be ex- crtuin cuser.
ecuted, for want of an officer to be had ir time to exccute the
same, may empower any suitable person, not being a party to
the suit, to exccute the same, by an indorsement on the pro-
cess, to the following effect: ¢ At the request and risk of the
plaintiff, I authorized A. B. to execute and return this writ,

E. F., justice of the peace;’’ and the person so cmpowered
shall thereupen possess all the authority of a constable in rela-
tion to the execution of such process, and shall be subject to
the same obligations, and shall receive the same fees for his

services.

Sec. 18. If any officer, without showing gcol cause therefor, tramuic pre-
fail to execute any process to him delivered, and make due re-iabie
turn thereof, or make false return, such officer, for every such
offense, sha'l pay to the party injured ten dollars, and a!l dam-
ages such party may have sustained by reason thereof, to be

recovered in a civil action founded upon this statute.

Sec. 19. Parties in justices’ courts may prosecute or defend prticemer
in person, or by attorney, and any person may act as attorney E'.r"f;'l'wfl:}
in justices’ courts, except that the constable by whom the sum-
mons or jury process was served, cannot appear or act on the
trial, in behalf of either party. The authority of a person to
act as attorney for another, may be oral or written ; but unless
admitted by the adverse party, must be proved by the oath of
the attorney or otherwise. .

Sec. 20. No suit shall be instituted by an infant plaintiff v « st
until a next friend for such infant shall have been appointed. vrni.
Whenever requested, the justice shall appoint some suitable
person, who shall consent thereto in writing, to be named by
such plaintiff, to act as his next friend in such suis, who shall
‘be responsible for the costs therein.

11*
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Wha may nat
Bpprear an per-

Sec. 21. Every defendant in a suit may appear and defend

hey. 7 " the same, either in person or by agent, except persons under
twenty-one years of age.

Fatnotte b2 Sec. 22, After the service and return of process against an

Prosetuted

et wieet, infant defendant, the suit shall not be further prosecuted until

bomie, " a guardian for such defendant shall have been appointed. Upon
the request of such defendant, the justice shall appoint some
person, who shall consent thereto in writing, to be guardian of
the defendant in defense of the suit; and if the defendant shall
not appear on the return day of the processs, or if he neglect
or refuse to nominate such guardian, the justice may, at the
request of the plaintiff, appoint any discreet person as such
guardian; and the consent of such guardian or next friend
shall be filed with the justice, and the guardian of the defen-
dant shall not be liable for any cost in the suit.

Partias entied  See. 23, The parties are entitled to one hour in which to

to one hour uf-

tye e wen - make their appearance after the time mentioned in the sam-
boarauc. mons for appearance ; bt are not bound to remain longer than
that time, unless Loth parties appear, and the justice being
present, is actually engaged in the trial of another action, or
of a special proceeding ; in such case, he may postpone the time

of appearance until the close of the trial.

PLEADINGS AND TRIAL.

Pieatinzs when  See. 24 The pleadings in justices’ courts must take place

W PRS0t the time mentioned in the summons fer the appearance of
the partics, or at such time thereafter, not exceeding one week,
as the justice may appoint, for the convenience of the parties,
and by their consent.

Plewling in jus- ~y - . . . .

Lo oo 0 4= See. 25. The pleadings in justices’ courts are:

e rated and . - o e .

Civa™ ™1, The complaint by the plaintiff, stating the cause of
action.

2. The answer by defendant, stating the grounds of defense.
3. When the answer sets up a counter claim by way of a

set off, the reply by the plaintiff.
oAy See. 26. The pleadings may be oral, or they may be in
m writing ; if oral, the substance of them must be entered by the
justice in his docket ; if in writing, they must be filed in his
office, and a reference to them made in his docket ; they are
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not required to be in any particular form, but must be such as
to enable a person of common understanding to know what is
intended.

Sec. 27. The complaint must state in a plain and direct {yomiain. "
manner the facts constituting the cause of action.

Sec. 28. The answer must contain a denial of all the material Ansver how
facts stated in the complaint which the defendant believes to be *° °nta!
untrue, and also a statement in a plain and direct manner of
any other facts constituting a defense or a counter claim, by
way of set-off, upon which an action might be brought by the
defendant against the plaintiffin a justice’s court. _

Sec. 29. When the answer contains a counter claim, the G when slow.
plaintiff may reply, denying any of the material allegations re- .
lating thereto.

Sec. 30. A statement in an answer or reply that the party f;f,ﬂ}?,ﬁﬁ?ﬂ"
has not sufficient knowledge or information in respect to a par-“"*" “**
ticular allegation in the previous pleading of the adverse party
to form a belief, is equivalent to a denial.

Sec. 81. When the cause of action or counter claim arises mess o """
upon an account or instrument for the payment of money only, ™*****
itis sufficient for the party to deliver the account or instrument
to the court; and to state that there is due to him thereon from
the adverse party, a specified sum which he ¢clains to recover,
or set off ; the court may at any time of the pleading, require
thatsuch writing or account be exhibited to the inspection of the joperiy. "
adverse party, with liberty to copy the same; or if not so ex-
libited, may prohibit its being afterwards given in evidence.

Sec. 82. Every complaint, answer or reply must be verified pe verined by
by the oath of the party pleading; or if he be not present, by °*" ****"
the oath of his agent or attorney, to the effect that he believes
it to be true; the verification must be oral or in writing, in

conformity with the pleadings verified.

Sec. 33. Every material allegation in a complaint, or rela- Jiasimes aot
ting to a counter claim in an answer, not denied by the plead- jaten as true.
ing of the adverse party must, on the trial, be taken to be true,
except that when a defendant who has not been served with a
copy of the complaint with the summons fails to appearand an-

swer, the plaintiff cannot recover without proving his case. Defective olend
: . . ] efactive plead-
Sec. 34. Either party may ohject to a pleading of his ad- In#s how ob-

Jected to,
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versary, or to any part thereof, that it is not sufficiently ex-
plicit to enable him to understand it, or that it contains no
cause of action or defense, although it be taken as true. If
the court deem the objection well founded, it must order the
pleadings to be amended, and if the party refuse to amend, the
defective pleading must be disregarded.

e ana  5ec. 85. A variance between the proof on the trial and the

Fieregaraed, *° allegations in the pleadings, must be disregarded as immaterial,
unless the court be satisfied that the adverse party has been
biased to his prejudice thereby.

plesdingawien  Sec. 86. The pleadings may be amended at any time before

wiowod. the trial, or during the trial, or upon appeal to supply any
deficiency or ommission ip the allegations or denial, necessary
to support the action or defense, when, by such amendment
substantial justice will be promoted. If the amendment Le
made after the issue, ard it be made to appear to the satisfac
tion of the court that an adjournment is necessary teo the ad-
verse party, in consequence of such an amendment, an adjourn-

s aionra ment may be granted. The court may also, in its diseretien, re-

Tarys B9 ouire as a condition for an amendment, the payment of costs
to the adverse party, to be fixed by the covrt, not mere than
three dollars; but such payment cannot be required, unless an
adjournment is made necessary by the amenament ; nor can an
amendment be allowed after a witness is sworn on a trial, when

an adjournment will be made nccessary.

hon nd on. Sec. 87. When the pleadings of the parties shall have taken

powode e M place, the justice shall, upon the application of either party, if
sufficient cause bo shown upon oath, adjourn the case for any
time not exceeding thirty days; and upon an adjournment, all
costs for the travel, attendance of witnesses, serving of subpe-
nas, &c., shall be taxed in the same manner as if no actual trial
had been had, upon the day originally fixed for the trial of
the case.

Elﬂ:‘i{%“’;‘:}i’t}’e . Sec. 38. Ifit appear, on thfa trial of any cause before a jus-

Justices how to tice of the peace, from the evidence of either party, that the

procesd. title to lands is in question, which title shall be disputed
by the other party, the justice shall immediately make an en-
try thercof, in his docket, and cease all further proceeding in

the cause, and shall certify and return to the district court of
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the county a.transeript of all the entries made in his docket
relating to the case, together with all the process and other pa-
pers relating to the suit, in the same manner, and within the
same time as upon an appeal; and thereupon the district cours
shall proceed in the cause to find judgment and exccution, the
same a8 if the eaid suit had been originally commenced therein,
and the costs shall abide the event of the suit.

Sec. 89. Every adjournment after the first, shall be for such Tim¢ of stjourn-
reasonable time as will enable the party to procure such absent
testimony or witness, as may be necessary and material, which
the party applying for the adjournment shall not have been
able to procure by the use of proper diligence ; and shall be at
the cost of the party applying thercfor, unless otherwise order-
ed by the justice.

Sec. 40. If a cause commenced by a warrant be adjourned Adcurnment o
eause com-

by the consent of both parties, or on the application of the plain- menced by war-
tiff, the defendant shall be discharged from custody.

Sec. 41. But if such cause be adjourned upon the application Ther case ad-

of the defendant, he shall continue during the time of the ad- Jiehuetofoe:

journment in the custody of the oflicer, unless he shall enter *°% ™"
into recognizance before the justice, with such security as the

Justice approves, in a penalty sufficient to secure the plaintiff’s

demand and costs, conditioned that if said judgment be given

against him in the suit, and execution be issued against his per-

son, he will render himself upon such execution before the re-

turn day thereof ; or that he or his sccurity will pay the judg-

ment 8o recovered.

Sec. 42. If any such recognizance shall have been given Juneesiven

upon any prior adjournment, it shall not be necessary to enter Marmment.
into any recognizance upon a subsequent adjournment, unless

such recognizance be required by the justice, or the bail of the
defendant, in such prior recognizance.

. . . it b ht
Sec. 43. Ia any suit brought upon such recognizance, the fnenrecoeni.

plaintiff shali not be entitled to recover, unless he shows an ;?:f::'i;ﬁ&?ﬁn
cxecution, or a duly certified copy thereof upon the judgment, **"
obtained in the suit in which such adjournment was had, duly

issued within six days after the time, when the same could have

been issued against the person of the defendant, and a return

thereon that such defendant co¢ld not be found.
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SET-OFFS.

when comter  S€C» 44. Counter claims ‘which the defendant may have
fen e e &gainst the plaintiff, may be set off in the following cases, and
set off. under the following circumstances :

1. It must be a demand arising upon a judgment, or upon a
contract, express or implied, whether such contract be written
or unwritten, sealed, or without a seal, and if it be founded
upon a bond or other contract having a penalty, the sum cqui-
tably due by virtue of condition only shall be set off.

2. It must be due to him in his own right, either as being
the original creditor or payee, or as being tho assignece and
owner of the demand.

8. It must be for real estate sold, or for personal property
sold, or for money paid, or services done; or if it be not such
a demand, the amount must be liquidated, or be capable of being
liquidated by calculation.

4. It must have existed at the time of the commencement of
the suit, and must then have belonged to the defendant.

5. It can only be allowed in actions founded upon demands
which could themselves be the subject of set-off according to
law.

6. If there be several defendants, the demands set off must
be due to all of them jointly.

7. It must be a demand existing against the plaintiff in the
-action, unless the suit be brought in the name of a plaintiff who
has no real interest in the contract upon which the suit is
founded, in which casc no set-off of a demand against the
plaintiff shall be allowed, unless as hereinafter specified.

8. If the action be founded upon a contract, other thana
negotiable promissory note, or bill of exchange, which has been
assigned by the plaintiff, a demand against such plaintiff, or
any assignee of such contractat the time of assignment thereof,
and-belonging to the defendant in good faith, before notice of
such assignment, may be set off to the. amount of the plaintiff's

~debt, if the demands be such as might have been set off against
such plaintiff or assignee, while the contract belonged to him.
Claim arainst  Sec. 45. If the action be upon a negotiable promissory note,

the assignor of
note, when may

vosst . 7 or bill of exchange which has been assigned to the plaintiff,
.after it .becomes due, a set-off to.the amount of the plaintiff’s
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debt may be made of a demand existing against any person or
persons, who shall have assigned or transferred such note or
bill after it became due, if the demand be such as might Lave
been set off against the assignor, while the note or bill belonged

to him.,
Sec. 46. If the plaintiff be a trustee for any other, or if the jeii e by

fuiz be in the name of the plaintiff who has no real interest in aiowes, " ™
the contract upon which the suit is founded, so much of a de-

mand existing against those whom the plaintiff represents, or

for whose benefit the action is brought may be set off as will

satisfy the plaintiff’s debt, if the same might have been set

off in an action brought by thosc beneficially interested.

Sce. 47. To entitle a defendant to a settoff of any counter gmsmnt to cer-
claim he may have against the plaintiff, he must specifically lego the same i
and claarly zllege the same in his answer, stating the particu- "

I items of such counter claim; but no sct-off shall be allowed
by a justice’s court, unless the same shall be alleged in the de-
fendant’s answer as requived in this seetion.

Sec. 48, If the amount «f the set-off duly established be go, 375 roer
eiqual to the plaintiff’s debt or demand, jadgment shall be en-
tered that plaintiff take nothing by his action, if it be less
than the plaintid’s debt or dewmand, the plaintiff shall have
Judzment for the residace only.

Sce. 49. If there Le found a balance due from the plamtxﬁ'fﬁ'ﬁ’fmn;K.ch-w
in the action to the defendant, judgment shall be rendered for fadaats 1
the defendunt for the amount thercof; but no such judgment
shall be rendered against the plaintiff where the contract which
i3 the subject of the suit shall have been assigned before the
commzneement of. such suit, nor fur any balance due from any

vilier person than the plaintiff in the action.

WITNESSE:Y AND DEPOSITIONS.

d S.abpens how
and by waem
served

See. 50. A subpena may be served by any perzon by rea
ing it to the witness, or by delivering a copy thercof to him.
See. H1. Whenever it shall appear to the satisfaction of the A/ ammmt
justice Ly proof made before Lim, that any person duly sub. *#8st #n=es-
penacd to appear before him in a suit, shail have failed without
a just causze to attend as a witness in conformity to such sub-
pena, and the party in whose behalf such subpena was issued,



174 JUSTICES’ OODE.

or his agent, shail make oath that the testimony of such wit-
ness is material, the justice shall have power to issuo an at-
tachment to compel the attendance of such witness: Irovided
however, That no attachment shall issue against a witness un-
less his mileage and one day’s attendance has been tendered or

paid in advance.

®uch attach- P
et oW wEo Sec. 52. Every such attachiment shail be exccuted in the

saeelt same manner asa warrant, and the fecs of the officer for issuning
and serving the same, shall be paid by the person against whom
the same was issucd, unless he show reasonable cause to the sat-
isfaction of the justice, for his omission to attend, in which
case the party requiring such attachment, shall pay all costs of

such attachment.

Witness not ap- . .
prariug Low Sec. 53. Every person subpenacd as aforesaid, and neglect-

B ing to appear, shall also be liable to the party in whose behalf
he may have been subpenaed, for dainages which such party
may have sustained by his non-appearance : Drovided, that
said witness had one duy's attendance and his milerge tendered
or paid him in advance.

D-position of Sec. 51. Either party in any civil suis depending Lefore a
Williahs Luwj v

Lekeu. Jjustice, may, upon notice, causc the deposition of any witness

thercin, to be taken by any judze or justice of the peace, cl

any county in this territury where the said witness may be.

How such depo - - .. .

il o becer- - Sec. 0 The deposition shall be taken, certified, and re-
turned accoiding to the law of the territory concerning depo-
sitions.

Pvasitions  Sec. 5. The justice shall allow cvery depo-ition taken, cer-

‘s wvidease.tified, and returnad according to the provisions of this act, to
be read on the tiial of the cause in which it is taken, in all
cases where the same testimony, if given verbally in court.
could have been received ; but no such deposition shall be readl

on the trial unless it appears to the justice that the witness
whose deposition is offered :

1. Is dead or resides out of the county ; or,

2. Is unable, or cannot easily attend before the Justice, on
account of sickness, age, or other bodily infirmity.

. 3. Ilas gone out of the county, without the consent or collu-
sion of the party offering the deposi:ion.
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ISSUING OF COMMISSIONS TO TAKE TESTIMONY BY
JUSTICES OF THE PEACE.

Sec. 57. Whenever an issue of fact shall have been joined, Commissioners
in any action or suit, before a justice of the peace, and it shall to tuke deposi-
appear on the application of either party, that any witness not
residing within the county where such suit is pending, is ma-
terial in the prosecution or defense of such action or suit, the
said justice may award a commission to one or more compe-
tent persons authorizing them or any of them to examine such
witness or oath upon the interrogation settled by the said jus-
tice, and certified by his approbation, entered or endorsed
thereon, or by the written agreement or assent of the parties
annexed to such commission, to take and certify the depositions Asiert of par-
of such witness, and to return the samo according to the direc-
tions given, with such commission, in which commission both
parties may unite,

Sec. 58. Such commission may be granted at the instance (ermnisrionera

may be granted
on nutice to ud-

of cither party by such justice of the peace, at any time, ;000" in.y
upon proof that due notice of such application for such com-
mission has been served on the adverse party at least two days
before the time of making such application; and whenever the Faiture to ap-
defendant shall neglect to appear or plead in such action or
suit, and the plaintiff shall make application for a commission
to take the deposition of a material witness for the prosecuation
of such action or suit, the justico may award a commission
without notice to one or more competent persons, to examine
sich witness on oath upon interrogations proposed by the
plaintif to be settled by the justice, and certify the deposi-
tions, and return the same according to the directions given in
such commission.
Sce. 59. The commission shall be executed and returned as pepositiontobe

evidence same

. ‘ . 1e]l 1 as personal
is prescribed by statute when a commission 13sues out of a court as personal

of record, and the deposition and testimony taken in pursuance
thereof, shall be received on the trial, as testimony in thé'ease,
with the like effect, as if such witness were personally examin-
cd at such trial.
Sec. 60. When the commission is exccuated in this territory, Commissioners

the commissioner or commissioners, shall have the same power Pena® &<
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to issue subpenas, swear witnesses, and compel their attendance
as justices of the peace have.
adiournment ot 5€C. 61. Whenever such commission shall be issued by any
st justice of the peace, the action or suit shall not be adjourned
for more than ninety days, unless by consent and agreement of
the parties of such action or suit.
yoestor issus 5€C, 62, The justice of the peace shall be entitled to fifty
ing commis-

sions. cents for every commission issued and approved by bim, in
addition to the fecs now allowed by law.

TRIAL BY JURY.

party faiting to 5€C. 63 IF cither party shall fail to appear within one hour
s 1o after the time specified for the return of the process, or after
b hiad- the hour of adjournment, the justice shall dismiss the suit, or
proceed to hear the proof of the parsy present, and render judg-
ment thereon accordingly, as the case may require.
Fither party Sec. 64, In cvery action to be brought by virtue of this act,
by it shall be lawful for either of the parties to the suit, or for
the attorney of either of them, after issue be joined, before
the court shall proceed to inquire into the merits of the causc,
to demand of said court that the said action be tried by a jury
of -six persons, on first paying to the justice the jury fces in
advance, which shall be taxed against the party losing, and
upon such demand the justice shall direct the sheriff or any
constable of the county, who may be present, or if no officer
be present, the justice may appoint a suitable person to perform
the duties required by this section, to whom he shall administer
oan of officer the following oath or affirmation: *“You do solemnly swear
(or aflirm, as the case may be,) that you will perform the duties
required of you, according to the best of your abilities, without
partiality to either party; " and if in the opinion of the justice
the jurorsabove required cannot appear forthwith, for the trial
of the cause, the justice shall adjourn the cause, for such rea-
gonable time as he may think proper, to enable the officer to
summon the said jurors, and for thew to appear, which time
aury wowselect shall be specified in the venire facias; the person so sworn shall
write down the namedof eighteen persons, being inhabitants of
the county, and posseszing the qualifications necessary to con-
stitute jurors in a court of record, from which list cach party
may strike out alternately six namcs, and in caseof the absence
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of either party, or of his refusal to strike out, the justice shall
strike out of the said list six names, and shall thereupon issue
a venire facias, requiring the officer to summon the six persons
whose names remain upon the above mentioned list, to appear at
the time and place therein mentioned, to serve as jurors for the
trial of the cause namedin said venire facias: Provided, That if
any of said jurors shall not attend, at the time so summoned
to appear, or in case there should be legal objections raised to
any of those who shall appear, it shall be the duty of the
officer to summon a sufficient number of talesmen to supply
the deficiency. The jury so sclected shall take the following
oath or affirmation; “ You and each of you do solemnly swear
(or affirm) that you will well and truly try the matter of differ-
coce between , plaintiff; and , defendant,
and true verdict give according to law and the evidence given
to you in court, so help you God;”’ and after having becn
sworn they shall sit together and hear the several proofs and
allegatiors, of the parties, which shall be delivered in public
in their presence. And to each witness on any trial, the jus-
tice shall administer the following oath (or affirmation,) to wit :
“ You do swear in the prescnce of Almighty God (or affirm,)
that the evidence you shall give in this matter of difference
between , plaintiff, and , defeudans, shall
be the truth, the whole trath, and nothing but the truth, so
help you God ;" and after hearing the proofs and allegations,
the jury shall be kept togethier in some convenient place, until
they all agree upon a verdict, or be dizcharged by the jus-
tice; and for which purpose a proper oflicer shall be sworn
or affirmed, to whom the said justice shall adwinister the fol- | .
lowing oath, to wit: ‘ You do swear in the presence of Al- b s chige of,
mighty God, that you will, to the utmost of your ability, keep

cevery person sworn in this inquest together, in some private
convenient place, without drink, except water; you will not

suffer any person to speak to them, nor speak to them your-

sclf unless by order of the justice, except it be to ask them

whether they have agreed on their verdict, or are discharged

by the court, so help you God.” And when the jurors have

agreed on their verdict, they shall deliver the same to the jus-

tice, in the same court, who is herely required to give judg-

12

Qath of jurors.

Qaih of wilness,
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ment thereupon, and to award execution in manner hereinafter
directed.

It jury cavnot e, 65. Whenever a justice shall be satisfied that a jury

agrev, justice

Jay dischas®  gworn in any civil cause before him, after having been out any

reasonable time, cannot agree on their verdict, he may discharge
them and issue & new venire, unless the parties consent that
the justice may render judgment.

Penaiyit jurer  Sec. 66. Every person who shall be duly summoned as a ju-

ror, and shall not appear, nor render a reasonable excuse for
his default, shall be subject to a fine not cxceeding ten dollars.

JUDGMENT, AND TIIE FILING TRANSCRIPTS THERE-
OF, AND THE STAY OF EXECUTIONS.
Ona judgment Scc. 67. If there be mutual justices’ judgments between the
Séijyx&f:ﬁ?l:{%ﬁge: same parties, upon which thetime for appealing has elapsed, on
which their is no existing execution, one judgment on the ap-
plication of either party, and rcasonable notice given to the ad-
verse party, may be set off against the other, by the justice
before whom the judgment against which the set-off is proposed

may be.

e e Sec. G8. If the judgment proposed as a set-off, was rendered

it justice. before another justice, the party proposing such sct-off must
produce before the justice, a transcript of such judgment, upon
which their is a certificate of the justice rendering the judg-
ment, that it is unsatisficd in whole or in part, and that there
is no appeal or existing execution thereon, and such transeript
was obtained for the purpose of being a set-off ugainst the judg-
ment to which it was offered as a set-off. The justice granting
such transcript, shall make an entry thercof in his docket, and all
further proceedings on such judgment shall be stayed, unless such
transcript shall be returned with the proper justices’ certificate

therein, that it has not becn allowed in sct-off.

wheniudem-nt  See. 6. If any justice shall set off one judgment against
mat:cauy  another, he shall wake an entry thereof in his docket, and exe-
cution shall issuc ouly for the balance which may be due after
such set-off. If a justice shall allow a transcript of a judgment
rendered by another justice to be set-off, he shall file such
transcript among the papers relating to the judgment in which

it is allowed in set-off; if be shall refuse such transcript as 8
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set-off, he shall so certify onthe transcript, and return the same
to the party who offered it.

JUSTICES OF THE PEACE TO ENTER JUDGMENT
UPON CONFESSION.

Sec. 70. That any justice of the poacein this territory Judementty
may enter a judgment by confession, if the defendant or defend-
ants in any case when the debts or damages shall not exceed
one hundred dollars, with such stay of exccution as may be
agreed on by the parties interested in such judgment. o he in wri]
Sce. T1. No confession shall be taken, or judgment rendercd sud verise.
thereon, unless the following requisites be complied with:
1. The defendant must personally appeir before the justice.
2. The confession shall be in writing, signed by the defend-
ant, and verified by his oath, and filed with the justice.
3. If it be for money due, or to become due, the confession §iatement of
maust state conciscly the facts out of which it arose, and wust
show that the sum confessed therefor is honestly due, or to be-
come due. If it be for the purpose of sccuring a contingent
liability, it wust state concisely the fucts coustituting the
liability, and must show that the sum confessed thercfor does
not exceed the sume.
Sec. 72. The statement and affidavit may be filed with the Dot i
Justice of the pcace, who must endorse upon it the time of fil-
ing, and must enter upon his judgment-book a judgment for
the amount confessed, with one dollar costs. The statement
and affidavit, with the judgment endorsed thereunon, become
the judgment roll.
Sec. 73. Every justice, on demand of any person in whose Transesisss.
favor a judgment has been confessed, as hereinhefure provided,
shall give a certified transcript of such judgment, und the clerk
_of the district court of the same county in which judgment was i oo i
rendered, shall, upon the production of any such transcript, file 't «u*
the same in his office, and forthwith enter such judguent in his
docket of the district court judzment and degrees, and shall
note the time of filing such transcript. '
See. T4. Every such judgwmeat from the time of filing the Lien on real os-
transcript thereof, shall have the same licn on the real estate
of the defeadant or defendants in the county, as may beallowed
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by law to a judgment of the district court of the same county,

shall be equally under the control of the district court, and
shall be carried with the execution in the same manner and
with like effect as the judgment of euch district courts, but no
cxecution shall be in force thereon out of the district court, until
an exccution. shall have been in force by a justice, and returned,
that the defendant or defendants have no goods or chattels
whercon to levy the same.

Exccution,

Afidavit bei [ el . . .
e ustiento See. T5. If, on the return of the process, or at any time be-

it justice. fore trial shall have commenced in any cause or proceeding,
civil or crimiual, either party, his agent or attorney, shall make
afiidavit that the justice before whom the same is pending s a
material witness for said defendant, without whose testimony
he eanuot safely proceed to a trial thereof ; or that from preju-
dice, bias, or other cause, he belicves such justice will not de-
cide impartially in the matter; or if it shaull be proven that
the justice is near of kin to the plaintiff, then, in such case, the
said justice shall transfer said suit and all other papers apper-
taining to the same, to some other justice of the same or ad-
Cances taro  joining precinet, who may thereupon proceed to hear and de-
ence. """ termine the same in the same manner as it would have becn
lawful for the justice before whom the said cause or proceeding
was commenced to have done: Provided, that no cause or pro-

ceeding shall be removed more than once.

Whon tueiiceto Sec. 76. In cases where the plaintiff shall be non-suited, or
fortomita, withdraw his action, or where judgment shall have been con-
fessed, and in all cases where u verdict shall be rendered, or the
defendant shall be in custody at the time of hearing the cause,
the justice shall forthwith render judgment, and shall enter the
same in his docket.  In all other cases, he shall render judg-
ment, and enter the same in his docket within three days after

the cause shall have been submittcd to him for his decision.
yooeenbtew o See. 77, The exceution upon a judgment by a justice of the

peace may be stayed in the manner hereinafter provided, upon

rcasonable notice to the opposite party; and for the fol-

lowing periods of time, to be caleulated from the date of the

Judgment :

1. If the judgment be for any sum not exceeding ten dollars,
exclusive of costs, onc month,
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2. If it be for any sum above ten dollars, and not exceeding
thirty dollars, two months.

8.-1f it be for any sum above thirty dollars, and not exceed-
ing fifty dollars, three months.

4. If it be for any sum above fifty dollars, and not exceed-
ing seventy-five dollars, four months. :

5. If it be for a sum above seventy-five dollars, exclusive of
cost, six months ; but if all the parties to the judgment agree
upon any other time, the stay shall be for the time so agreed
ugon.

Sec. 78. To entitle any person to such stay of execution, [oieh, o5 e,
some responsible person, to be approved by the justice, and not tog izamee.
being a party to the judgment, must, within five days after
rendering the judgment, enter into a recognizance before the
justice, to the adverse party, in a sum sufficicnt to secure the
psyment -of the judgment and costs, conditioned to be void
upon such payment at the expiration of the stay.

Sec. 7). Such recognixance must be signed by the person rerm of recos-
Lizance.
entering tho same, and may be in the following form:

“I, acknowledge myself indebted to ,in
the sum of , to be void upon this condition: whereas,
obtained a judgment before, , & justice of

the peace of , on the day of , 18
against . Now, if such judgment shall be paid at the
expiration of months from the time it was rendered,

this recognizance shall be void.”
Sec. 80. If at the expiration of such stay, the judgment be Excention mey

ISSUe agalhst
principal and

not paid, the execution shall issue against the principal and}
bail ; if the principal do not satisfy the execution, anil ‘the-of
ficer cannot find sufficient property, not exempt by law, biélong-
ing to him upon which to levy, he shall levy upon the property,
not exempt by law, of the bail, and in his return shall state
what amount of the money collected by him ou the execution,
wag collected by him from the bail, and the time when the same
was received.

Sec. 81. After the return of such execution, the bail shall D1 entitied 1o

udgment

be entitled, on motion, to a judgment before a justice for the princinal on

motivi.

amount collected from him in satisfaction of such execution,
with interest thereon at twelve per.cent. per annum ; and such
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return cf the officer, upon motion, shall be evidence of the facts
therein stated. No motion shall be made after three months
from the return of the execution.
o aser ex-  Sec. 82, If a judgment be stayed in the manner above pre-
cinn weun ap- 8cribed, after an cxecation bas been issued thereon, the justice
bt shall revoke such execution, in the same manner and with the
like effect, as he is hercinafter directed to revoke an execution
after an appeal has been allowed; and if the defendant has
been committed, shall order him to be discharged from custody.
‘3']‘,,'{“,‘,‘"}:};};_ Sec. 83. Every justice, on demand of any person in whose
with ciurk ot favor he shall have rendered judgment for more than ten dol-
ettt Jars exclusive of costs, shall give to such person a certified
transeript of such judgment; and the clerk of the district court
of the said county in which the judgment was rendered, shall,
upon the production of any such transcript, file the same in
his office, and forthwith enter such judgment in the docket of
the district court judgments and decrees, and shall note therein
the time of filing such transcript.
frowerirtae Sec. 84. No person, being a resident of this territory, shall
festertate- in any case be imprisoned for debt by virtue of any provision
of this act.

EXECUTIONS, AND PROCEEDINGS THEREON.

Evecution tove  Sec, 85. Upon every judgment rendered by a justice, exe.
mand. oution shall be issued by such justice, in the manner hereinaf-

ter prescribed, at any time on demand.

Faccution what  Sec. 86. The execution shall command the officer to levy
the debt or damages, together with the interest thereon and the
costs, upon the goods and chattels of the person against whom
the execution shall be granted, (his arms and accoutrements
excepted, and also such other articles as are exempt by I,
from execution,) and to pay the money within thirty days from
date, to the justice who issued the execution, to render to tha
party who recovered the same.

b raistice  Sec. 87. Befure any execution shall be delivered, the justice

sxesution: ghall state in his docket, and also on the back of his execution,
the amount of the debt or damages and costs separately, and
the officer receiving such execution, shall indorse thercon the
time of the reception of the same,
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Seo. 88. If any execution be not satisfied, it may, at the Execution when

request of the plaintiff, be removed from time to time, by ¢

the justice issuing the same, by an indorsement thereon to

that effect, signed by him, and dated when the samo shall be

made ; if any part of such execution has been satisfied, the
indorsement of renewal shall express the sum due on the exe-

cution ; every such indorsement shall renew the execution in

full force, in all respects for thirty days, and no longer. An

entry of such renewal shall be made in the docket of the

Justice,

Sec. 89. The officer after taking goods and chattels into his Notier f aato

how tv be given

custody by virtue of an execution, shall, without delay, give andwhst
public notice, by at least three advertiscments, put up at three

public places in the township or precinct where the property

is to be sold, of the time and place when and where the samo

shall be.exposed for sale. Such notice shall deseribe the goods

and chattels taken, and shall be put.up at least ten days before

the day of sale.

- Sec. 90. At the time so appointed, the officer shall expose hat racern ot
the goods and chattels to salo at public vendue to the highest e =" "
bidder. The officer shall, in all cases, return the execution,
and have the money before the justice at the time of making

such return,
Sec. 91. No officer shall, directly or indiredtly, purchase 0fmer ntto

buy'gnud; svid
any goods and chattels at any sale made by him upon execu-'” ™=

tion ; but every such sale shall be absolutely void.
Seo. 92. If there be no property found, or if the goods and Garnishecs may

be summoned
chattels levied on are not sufficient to satisfy such execution, Yhen ho propsr
the officer shall, upon the demand of the plaintiff, summon in

writing as garnishees, such persons as may be named to him by

the plaintiff or his agent, to appear hefore the justice on the

return day of the execution, to answer such interrogatories as

may be put to them, touching their liabilities as garnishees ;

and like proceedings shall be had thereon before the justiee to

final judgment and execution, as in suits instituted by attach-

ment in justices' court.

Sec. 98. The officer who shall hold an execution, shall re- Omcer hoiding

execulivn to

ceive all money tendered to him in payment thereof, and shal] 8ive receipt for

money paid ou
indorse the same on the execution, and give the person paying ***
12+
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the same a receipt therefor, in which shall be specified on what
uccount the same was paid, if demanded.

REPLEVIN.

Sece. 94. When the object of the action is to recover the
possession of personal property, the plaintiff or some other
person, shall in all cascs before any writ shall be issued, take
and subscribe an affidavit, and file the same with the justice.

Sece. 95. Such afidavit must state that the property (describ-
ing it) is wrongfully detained by the defendant, that the plain-
tiff is cntitled to the immediate possession thereof, that it was
not taken from him by any process legally and properly issued
against him, or if so taken, that it was exempt from seizure in
such process; it must also state the value of the property,
according to the best knowledge and belicf of the affiant.

Sce. 96. The plaintiff shall also cxecute a bond to the de-
fendant with sureties, to be approved by the justice, in a pen-
alty at least double the value of the property sought, condi-
tioned that he will appear at the return day thereof and
prosccute his action to judgment, and retwin the property to
the defendant, if a return thereof be ordered by the court,
aml also pay all costs and damages that may be adjudged
against him ; ‘the bomd shall be filed with the justice, and shall
be for the ug® of any person injured by the proceeding.

Sec. 97. The justice shall thereupon issue a writ, directed
to the sheriff or any constable of the county, commanding him
to take the property therein described and deliver the same to
the plaintiff, and summon the defendant to appear and answer
the same on the return day mentioned in the writ,

See. 08. In obedience to such writ, the officer must forth-
with take possession of the property mentiened in the writ, if
the same be in the possession of the defendant or his agent,
for which purposc he may break open any dwelling house or
other inclosure, having first demanded entrance, and exhibit
Lis authority if required.

Scc. 99. If a third person claim the property, he must be
made a co-defendant.

Sec. 100. If the property sought be not obtained, the plain-

viawutruayre- ¢iff if he establishes his right thereto, shall recover the value
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of that right, whether obtained or not, he shall recover the cover vaiue
damages he has sustained in consequence of the illegal detention
thereof.
Sec. 101. If the plaintiff fail to establish his right to the Plaintif faliing
property, the defendant shall recover such damages, as under s
the circumstances he shows himself entitled to; and i. addi-
tion thereto may have judgment for the return of the proper-
ty, or the value thereof, if the same has been taken out of his

possession, or delivered to the plaintiff.

PROCEEDINGS BY ATTACHMENT.
Sec. 102. Any creditor shall be entitled to proceed by at- Creditor enti-

tled to attach-
tachment in a justices’ court, against the property of his debtor, ment in certain
in the cases, upon the conditions, and in the manner provided

in this act.
Sec. 103, Before any such writ of attachment shall be Amdavit tove

made before at-

issued, the plaintiff, or some person in his behalf, shall make tachment issues
and file with the justice, an affidavit stating that the defendant
therein is indebted to the plaintiff, in a sum exceeding five dol- _
lars ; and specifying the amount of such indebtedness, as near oot fortn.
as may be, over and above all legal set-offs, and that the same
is due upon contract, expressed or implied, or upon judgment
or decree of some court, and containing a further statement
that the deponent has good reazon to believe either :

1. That the defendant is anon-resident corporation; or

2. That the defendant is not a resident of this territory, and
has not resided therein for three months immediately preceding
the time of making such affidavit ;

3. That the defendant has absconded, or is about to ab-
scond from this territory ;

4. That the defendant has removed, or is about to remove
any of his property out of this territory, with intent to defrand
his creditors;

5. That the defendant resides in any other county, and more
than one hundred miles from the residence of the justice ;

6. That the defendant contracted the debt under fraudulent
representations ; '

7. That the defendant so conceals himself that the process

of summons canaot be served upon him; or,
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8. That the defendant has fraudulently conveyed or disposed
of, or is about fraudulently to convey or dispose of any of
his property or effects, so as to hinder or delay his creditors.

lo cortain cases  Sec. 104. In the five first cases mentioned in the preceding

attachment re- o N .

teradle in  gection, the writ of attachment shall be returnable in three
days; but in all other cases, it shall be returnable as an ordin-
ary summons.

yormot writor  5ec. 105. The writ of attachment shall be in the following

attachment, form:

Territory of Dakota,
county of 8a.

To the sheriff or any constable of said county :
In the name of the United States you are commanded to at-
tach the goods and chattels, moneys, effects, and credits of
, or 80 much thereof, as shall be sufficient to satisfy
the sum of , with interest and costs of suit, in
whosoever hands or possession the same may be found in your
ocounty, and so provide that the goods and chattels so attached,
may be subject to further proceedings thereon, as the law re-

quires ; and also to summon the said , if to
be found, to be and appear at any office in said county, on the
day of , A. D. 18 , at
o’clock in the noon, to answer to , in
a civil action to his damage one hundred dollars or under.
Given under my hand at , this
day of , A.D. 18

J. P., Justice of the peace.
Mtachment | Sec. 106. The officer shall execute a writ of attachment, by
summoning the defendant asin case of a summons if to be found
within the oounty, and by attaching the goods and chattels,
moneys and credits, of the defendant, not exempt by law.
When defendant

toontain por ™ Bec. 107. When property of the defendant shall be actually

iy %Pre> geiged on attachment, the defendant, or any other person for
him, may obtain possession thereof, by giving bond and security
to the satisfaction of the officers executing the writ, in double
the value of the property so attached, conditioned that the same
shall be forthcoming, when and where the justice shall direct,
and shall abide the judgment of the justice.

dorteemer ot Sec. 108, When property shall be seized on attachment,

cid. 7™ which is likely to perish or depreciate in valuo before the
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probable ead of the suit, or the keeping of which would be at-
tended with much loss or expense, the justice may order the
same to be sold by the officer, in the same manner and on the
same notice, as goods are required to be sold on an execution ;
and the proceeds of such sale shall remain in the hands of the
officer, subject to be disposed of as the property would have
been if seized upon in epecie.

Sec. 109. When property is seized on attachment, the justice of vimeer narniz
may allow to the officer having charge thereof, such compensa- erty. * """
tion for his trouble and expense in keeping and maintaining
the same, as shall be reasonalle and just.

Sec. 110. When the defendant cannot be summoned, and his Jaen defondant

summoned
cause conunu«d

property or effects shall be attached, if he do not appear to the saanotice
action at the return of the writ, the justico shall enter an order *™*™

in his docket, requiring the plaintitf to give notice to the de-
fendant, by publishing in a néwspaper, if their be one printed
in the county, or by three written or printed advertisements,
set up at three of the most public places in the county, that a
writ has been issued against him, and his property attached to
satisfy the demand of the plaintiff; and that unless he appear
before the justice at some time and place to be mentioned in
said notice, not less than twenty nor more than ninety days
from the date thereof, judgment will be rendered against him,
and his property sold to pay the debt.

Sec. 111. The notice may bo in the fullowing form:

Territory of Dakota
county of ’ }“'

To

You are hercby notified that a writ of attachment has been
issued against you, and your property attachéd, to satisfy the
demand of , amounting to :
Now, unless you shall appear before J. P., a justice of the
peace in and for said county, at his office in said town, on the

day of yA.D.18 ,at

o'clock in the noon, judgment will be rendered against
you, and your property sold to pay the debt.

Dated this day of , A.D. 18 .

_ Plaintiff.

8ec. 112. Such notice shall be set up, or published at least N&hcs 2o,

ifteen days before the expiration of the time at which the fehed.

Porm of netice,
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party is required to appear, and the setting up may be proved,
either by the return of the officer upon a copy of the notice,
or by the affidavit of any person who would be a competent
witness in the case.

1f defendant Sec. 118. When the defendant shall be notified as aforesaid,

does nut appear . .
sudement o be gnd ghall not appear and answer to the action, his default shall

entered against

b be entered by the justice in his docket, and the plaintiff may
proceed thereon to final judgment as in actions commenced by

¥xeentionnot  gummons ; but no exccution shall be issued on such judgment,

boudisgiven. ejther agsinst the defendant,” or money paid to the justice
thereon, until the plaintiff, or some person in his behalf, shall
execute a bond it double the amount of such judgment, to the
defendant with security, to be approved by the justice, condi-
tioned that if the defendant shall, within one year from the
rendition of such judgment, appear and disprove the debt or
damages adjudged against him, or any part thercof ; the plain-
tiff will refund the whole, or such part thereof as may be found
not justly due him in a review of the case.

Pleadings same  Sec, 114. Like pleadings of the parties and like proceedings

as in vther

Cdnes. shall be had, as far as practicable, in suits commenced by
attachment, and suits founded on contracts and commenced by
summons. ,

Attachment Sec. 115. Attachments may be dissolved, on motion made

rom ool in behalf of the defendant, at any time before final judgment,

if the defendant shall appcar and plead to the action and give
bond to the plaintiff, with good and sufficient surety to be ap-
proved by the justice, in double the amount of property, effects,
and credits attached, conditioned that if judgment be rendered
against him in guch suit, he will pay the amount thereof, with
costs and interest thereon. -

Whenattach-  Sec. 116. When any attachment shall be dissolved, the pro-
property to be - perty and effects attached shall be released, and the garnishees
shall be discharged, and the suit proceed as if it had been com-

menced by a sumumons only.
When thirdper-  Sec. 117. When property of the defendant, found in the

brapersy, hands or possession of any other person than the defendant
shall be attached, such person may retain the possession there-
of, by giving bond and security to the satisfaction of the officer

executing the writ, in double the value of the property se
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atiached, conditioned that the same shall be forthcoming when
and where the justice shall direct, and shall abide the judg-
ment of the justice.

Seo. 118. When judgment shall be rendered in any attach- freiati?.
ment case, execution may issue thereupon, and the property asinowmer
attached may be sold in the same manner as in other cases, ex-"

cept as otherwise provided by this act.

TIIE REMOVAL OF CAUSES, BY CHRTIORARI AND
PROCEEDINGS THEREQN.

Sec. 119. If any person shall conceive himself injured by Cause whea -
. . . . mov 0 dis-
error in any process, procee.:du.]g, J.udgme.nt, or order given by trict court Ly
any justice of the peace, within this territory, it shall be law-
ful for such person, to remove such judgment to thé district

court, as hereinafter provided.

See. 120. The party applying for such certiorari, his agent Application for

certorari to

or attorncy, shall, within twenty days after the rendition of ghgn * hen

such judgment, present to a judge of a court of record, an
afidavit, stating that in his belief there is rcasonable cause for
granting such certiorari fur error in such judgment, (setting
forth the ground of crror alleged) and that the application is
made in good faith, and not for the purpose of delay; and
shall together with onc or more surcties, to be approved by the
Judge, enter into-a recognizance before a judge or some jus-
tice of the peace, to the adverse party, in double the amount
of the judgment, and costs rendered before the justice.

Sce. 121. Such recognizanee must be signed by the persons Form of recos-
entering into the same, and attcsted by the judge or justice,
and shall be in the following form:

We, and acknounledze ourselves to owe
and be indebted unto , in the sum of dollars,
to be levied of our several gocds and chattely, lands and tenc-
1ncnts, to the use of , or his assigns, if default be
made in the eondition following, to wit:

Whereas, the said , has applicd for a certiorari
from the judgment of , a justice of the peace of
the county of , rendered day of ,A.D. 18 ,
in an action between , plaintiff, and defend-

aat ; now if the writ of certiorari be allowad, and the said
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, shall prosecute the same with all due diligence to a judg-
ment in the district court, or before the judge thereof, and
abide the order the court or judge may make therein then this
recognizance to be void, otherwise of force.

Taken and acknowledged befure me, this day
of , A.D. 18
C. D.
E. F.
G. IL.

Judge, or (Justice.)

susgewhen o Sec. 1220 If guch judge shall be satisfied that any error

aitow tae cor- g ffecting the merits of the eoutroversy has been committed by
the justice or jury in the procecding, verdict or judgment, he
shall allow a writ of certiorari, by indorsing on the affidavit
his allowance thercof.

. Sec. 123. The affiluvit and recognizance, &o given, shall Le

:ng.;'{f'&?:{; filed with the clt?rk of the.district court for the county, who
shall thereupon issue a writ of certivrari, commanding the jus-
tice, rendering such judgreent, to make return as to all facts
contained in such affidavit, and of all the testimony and pro-
ceedings in the casc.

Certiorari when Sec, 124, The certiorari so allowed shall be served within
ten days after its allowance, upon the justice by whom the
judgment was rendered.

:.“;:.’,;‘Jf:}:‘ Sec. 125. Upon the service of a writ of certiorari upon tho

bl justice as aforesaid, all further proceedings at law in such case
ghall cease, and it the execution shall have issued on such
judzment upoa which the cortiorari is allowed, the justice shall

immediately recall the same.

Copr of afdavit  Sec. 126. Upon the service of a writ of certiorari to reverse

wibwit- g judgment as aforesaid, it shail be the duty of the party serv-
ing the same, to-deliver at the same time to the justice a copy
of the affidavit on which the certiorari was procured, and the
justice shall make a gpecial return as to all the facts contained
in such affidavit, and of the testimony and proccedings in the
casc, and annex a copy thereof to the writ, and shall file the
same with the clerk of the district court, within ten days after
tho service of the writ, together with all the papers in the suit;

and he shall also certify the time when the writ was served
upon him.
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Sec. 127. The district court shall have power to compel such Dlstrist conrs
justice to make or amend such return by rule, attachment, or §ombeljustice
mandamus, as the case may require. tum

Sec. 128. When such certiorari and return shall be so filed Thes cxuee
with the clerk, the canse may be brought on to argument before arsument.
the judge of said court at any time thereafter, according to
the statutes relating thereto.

Sec. 129. The judge of the district court shall proceed and jrsomayamrm
give judgment in the cause as the right of the matter may ap-'"*"*
pear, without regarding teclinical omissions, imperfections, or
defectsin the proccedings before the justice, which did not affect
the merits, and may affirm or reverse the judgment in whole or
in part; and may make any such final order or judgment as he ?g}:’:‘,%}:":‘},‘_
shall deem proper, in furtherance of justice, and may award w.
costs to the successful party, not exceeding fifteen dollars ex-

clusive of charges and disbursements.

Sec. 130. If a judgment rendered before a justice be col- yhen restitu-
lected, and afterwards be reversed by the court above, the court ***"
shall award restitution of the amount collected, with interest

from the time of collection, and execution may issue thereon.

Sec. 131. No justice of the peace shall be required to make Costs to be .
return to any writ of certiorari, unless all the costs of the suit fore returus
to which such return relates, as the same are entered on his
docket, are paid, and also one dollar for the justice’s return, at

the time of the service of said writ upon him as aforesaid.

Sec. 132. Any person aggrieved by any judgment rendered Agsrieved party

by any justice of the peace under this act, when the judgment from Justices
shall exceed fifteen dollars, or in action of replevin, when the **°*
valie of the property as sworn to in the affidavit for a writ of
replevin shall exceed fifteen dollars, or when the amount
claimed in the complaint shall exceed thirty dollars, may appeal

by himself or agent to the district court of the county where

the same was rendered: LProvided however, That when the
claim of either party, as proven in the cause at the trial shall
cxceed one hundred dollars, or the claims of both parties,

as proven on tho trial, shall exceed two hundred dollars, then
cither party may appeal from such judgment, although the
recovery before the justice be less than fifteen dollacs, in which
case the fact of sum or sums having been proven on the trial,
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shall be set forth and certified by the justice in his return:
Provided, This law shall not interfere with any action in case
of forcible entry and detainer. And provided further, That
no appeal shall be allowed in any case unless the following
requisitions are complied with within ten days after judgment
rendered, viz:

Afidavit and 1. An affidavit shall be filed with the justice before whom

recognizance on

L wmue. the camse was tried, stating that the appeal is made in good
faith and not for the purpose of delay.

2. A recognizance entercd into by the party appealing, his
agent or attorney, to the adverse party, in a sum sufficient to
secure such judgment and cost of appeal, wus¢ be entered into
with one or more sureties, to be approved by the justice.

Justice wben o Sec. 133. Upon an appeal being made, according to the
foregoing provisions, the justice shall allow the same, and make
an entry of such allowance in his docket; and all further pro-
ceedings on.tke judgment before the justice shall be suspended
by the allowance of the appcal; and if in the mean time exe-
cution shall have been issued, the justice shall give to the ap-

offcer when ¢ plicant a certificate that such appeal has been allowed.
cerwhnen to

release body or . . ~

el ar  Sec, 134. On such certificate being presented to the ofiicer

feudsnt. holding the exccution, he shall forthwith rclease the property
of the defendant that may have Leen taken on execution.

Justice to file Sec. 135. On or before the first day of the term of the dis-

transcript ot o L.

entrien. - trict ‘court next after the appeal shall have heen allowed, the
justice shull file in the office of the clerk of said court, a tran-
script of all the entries made in his docket relating to the case,
together with all the process and other papers relating to the

procecdines on ULty 80d filed with the justice; and upon the filing of his return

plndustice’s the district court shall become possessed of the cause, and shall

rocecd therein in the same manner, as near as may be, as in
) y ve,

actions originally commenced in that ccurt, except as berein
otherwise provided.

he iesne berore 13¢€. 136, The issue before tle justice chall be tried before

the ju-tice to be J

the issue wbove. the court above without other or further new detlaration or
pleading, except in such cases as sihall be otherwite directed by
the court.

The person ap-

pealing shii Secec. 137. The person or persons appealing shall cause an

cause an eniry

fobewadowith entry of the appeal to e made hy the clerk of the court on cr
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before the second day of the term, unless otherwise ordered by
the court, and the plaintiff in the court below shall be the
plaintiff in the court above: Provided, That if the appellant
shall fail or neglect to enter the appeal 23 aforesaid, the ap-
pelleo may have the same cntered at any time during that or
some succeeding term, and the judgment of the court below
shall be cntered against the appellant for the same, with in-
terest and twclve per centum damages, and the costs of bLoth

courts.
Sce. 1238, Upon an appeal being made and allowed, the dis< Wren districs
court muy cum-
trict court may by rule and attachment compel a return by the velretuu by
Justice, of the proceedings in the suit, and of the papers re-
quired to be by Lim returned.

Sec. 120. It'a justice {uil to allewan appeal in a canse, when the Fhep Sistriet
same ought to have been allowed, the district court, on such fact S e rar
satisfactorily appearing, moy by rule and attachment compel
the justice to ailow the snme, and to return Lis preceedings in

he suit, together with all papers required to be returned by
him,

Sec. 140. Whenever tho court is satisfied that the return of C3urt te eom-
the justice i3 substantially crroncous or defective, the court d#endroiue.
may Ly rule and attachment compel him to amend the sanic.

Sec. 141. No appeal allowed by a justice shall be dismiszed Jhr2ene
on account of there heine no recognizance, or that the recogni- @
zance given is defective, if the dppellant will before the motion
to dismiss is determinzd enter before the district court into
sach recogunizance as Le oughit to have entered into before the
aellowance of the appealy and pay all costs that shall be incurred
Ly reason of such default or omission.

Sece. 142, All appeals allowed, ten days Lefore the Lrst duy ongm's when

@ Qeturuan-
of the term of the diztrict court next after the appeal allowed, «
shall be deterwingd ot such term, unless continued for cauze.

Sce. 143. Ia all cazes of appeal from a justices’ court, if torodenmm,
the judgment of the justice be affirmed, or if on trial ancw in :g:{f&:‘n‘;:o >
thedistrict court, the judgment be against tire appellant, such
Judgment shall be rendered 2giinst him and Lis surcticsin the

recognizance for the appeal.
Fxecuticn may

See. 114, Ifupon an cxccution being issued upon such judg- X eoieen,
1
ment, the principal shall not pay such exccution, and the oficer ™ "™

135
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cannot find suflicient property of said principal to satisfy the
same, such execution shall be ecnforced against the sureties,
and the officer shall specify on his rcturn, by whom the money
was paid, and the time thercof.

Sl See. 145. After the return of an exccution satisfied in whole

Vet~ orin part out of the sccurity, such security shall be entitled to
a judgment on motion against the principal for the amount so
paid by him, together with interesi at twelve per cent. per an-
num from the time of payment; such miotion must be made
within c¢ne year aflter the return day of the execution, and the
return of the oflicer shall be ¢vidence upon the hearing of suci
motion of the facts thevein stated.

Ko ampeat ot Sce. 1E5. No appeal shall be allowed by any justice of the

e peace, until the appellant, in addition to the requirements of
scetton one hundred and twentv-three of this act, shall pay all
¢o3ts which mey have acernelin thie justices” court, and one
dollar for the return of the justice.

PROCEEDINGS PO CONTUMP TS Blhroatl JUSTICES OF
THI PIACL

In what c1os Sec. 147, In the following cases and no others, a justice of
It popuans .

b rorced- e Peale may puaish for contempt :

tem st

1. Persons guilty of disorderly, contemptuous and insolent Le-
liavior towards cuch justice, whilst engzaged in the trial of a
cause, or in rendering judgment, or inany judicial proceedings,
which tends to interrupt such procecdings, of to impair the
respect due to his authority;

2. Persous guily of any breach of the peace, nolze, or dix-
turbance, tending to futerrupt the odicial proceedings of such
Jastice

3. Persons guiity of resistance, er disobedicnce to any law-
ful order or proce:s made or issued Ly him.

pracment foe o Sec. 48, Puaaishiment for eontempt may Lo by fine not ex-

Coliegee Ve . . X . . .

b wlaas ceading twenty dollars, or by tnprisoniment in the county jaii,

prisoinut, . . . A
not exeoading two days, unless otherwise provided, at the dis-
cretion cf the justice.

Persansentiiied  See, 140, No person shail be punished for contempt before

3 be hard b=

fore beimyg pon-

fore beiw vens o justiee of the peace, until an opportunity chall have been
beupt, given him to be heard in his defense ; and for that purpose the
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Justice may issuc his warrant to bring the offender Lefoie hii.

Sec. 150. If the offender be present he may Le summarily Whon oferder
arraigaed by the justice, and procecled agnrinst in the same P @i
manner a3 if a warrant had been previously issued, and the
offender arrested thereon.

Sec. 151, The warrant for contcrapt may be in the follow- for contiuse

ine form :

o
Territory of Dalota, ) 03
county of [

To the sheriff or any coustable of said county.
In thename of the United Swates, yonare hareby command-
ed to apprehiend AL B, and bring Lhim bofore J. P one of the
Justices of the peaee ot satd county at Lis olice tn szid county,
to show cause why he, the said A, B, should not be convicted
of a criminal contempt, alleged to have been eonmitted on the
day of , Ao DTS

before the said justice while engagod as a justice of tie peace

’

i judicial proceedings.
Duted this day of , A.D.13 .
J. P, Jestice of thiepeace.

See. 152, Upon the conviction of any person for conterapt, dutiee 0wk

Y ancoed ot von-
Vic ot and e
Eulise.

the justice shall make up a record of the proceedings on the
conviction, stating the paciicnlar cireumstancees ol the ofiense,
and the judgment rendered thereon, and <holl file the same
the office of the clerk of the district court, aud sl enter the
same in Lis dockct asin civil cases.

Sec. 153. The warraut of commitment for any censiople, Wit com:

i winad

shall set forth the particular circumstances of the effense, or ag st

ehall be void.
Sce. 154 The record of conviction may be in the following Fane of record
of Leivacilo b

form:
Territory of Dukota, 1.,-
county ot
Whereas, on the day of , A.D. 1S
while we, the undersigned, one of the justices of the peace of
the said county, was cngaged in the trial of a cauze between
C. D.. plaintilf, and E. ¥.; dcfeadant, in said county, accord-
ing to the statute in such case madoand provided, A. B., of the
said county did interrupt the said procecdings, and impair the
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respect due to the authority of the undersigaed, by (here de-
scribe the cause particularly) and whereas, the said A. B., was
thereupon required, by the undersigned, toanswer for the said
coutempt, and show cause why he should not be convicted
tiercof; and whereas, the said A. II. did not show any cause
pgainst the said charge : De it thercfore remewbered, that the
said A B. s udJU\]”Ld to be guilty, and is convicted of the
criminal contempt aforesaid, befure the undersigned, and is ad-
Judged by the undersigued to pay afine of dol-
lars, or to be imprisoned in the common jail of said county for
the terw of two days, or until lie be dizcharged from imprison-
went aceording to law,

Dated this day of , A.D. 18 .

J. D., Justice of the peace.
Sce. 155, When any witness attending before a justice of
tlic peace, in any cause, shall refuse to be sworyin some fern
preseribed by law, or to answer ary pertinent or proper ques-
tion, such justice may, by order, cowinit such witness to tlie
Juil of the county.

Sce. 156, Such order chall specify the cause for which the
eame 1s issucd 3 and it it be rcfusing to answer any question,
such qucstion shall be epecified therein; and such witness shall
be closely confined pursuart to such order, antil ke submit to
Le sworn, or to answer, as tlie case may Le.

See. 157, The justice shall thercupon adiourn such case, at
the request of the party, for such time as shull Le reasonalle,
er untii such witness ghall testify in the ease.
It any pereon duly sulpenued,

fuil to do ¢o, l-c s}mu Le considered
ind shall Le J1 the costs for Lis
apprehicusion, unless Le clnl] show reazenuble cause to the gat-
mn which
Ll pey the costs

Hee. 153, and cobliged to

attend s a witness, shall

guiiiy of a contempt, > fined «

i~fuction of the justice, for Lis cmission to atteud;

cage the party requiring such o

Jearnnee, £
thereof.

TN
RNING

CENERALPROVISIONS CONCLE

PEACLL

e UFTICLS

See. 189, All process issued 1y any justice of the peace,
shall be signed by him, and may Dbe under seal, or without 8
gcal.
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Sec. 160. Every summons or process,  issued by a justice of froqes sl re
the peace, shall be entirely filled up, and shall have no blank *<
either in date, or otherwise, at the time of its delivery to an
officer to be executed : every such process which ehall be issued
and delivered to an oficer to Le executed, contrary to the fore-
going provisions, shall be void.

Sec. 161. When, from any cause, a vacancy shall occur in Yasincrincmee
the office of justice of the peace, in any of the organized coun- 8«
ties of this territory, the clerk of the board of county com-
missioners, upon being notified that any such vacancy exists,
may issue a notice to the electors of the precinct where such
vacancy exists, stuting in such notice, that a vacancy has ce-
currcd in the said office, and that an clection will be held in
the said precinct, to fill said vacancy; which notice shall Le
given in the same manner, and under the same regulations that
other notices of clections are required by law to be given.

Sec. 162. Whenever one or more justices of the peace shall Tors n clectet
be clected in any precinet of this territory, to snpply a vacancy b oy ierits
or vacancies at the tim~ existing, such justice or justices may
take the oath and file their oflicial Lond, and forthwith enter
upon the duties of their office.

Sec. 163. Wlhenever, by reason of a dismissal, nonsuit, or Exxcuticn m
for any other cause, a judgment shall be rendered against cither vvir.
party, for costs only, by a justice of the peace, exccution may
iseue to caforce such judgment, in the sanic wanner and with
the same cifeet as in every other case.

Sec. 154, All persons clected justice of the peace in this susticss to ca-

ter upon dutice

territory, shall enter upon the duties of their respective oflices ptofise n it
» (9 unuary.,

on the first day of January next suceceding their clection,
unless otherwise provided for in this act.

Sec. 165. No justice of the peace, being a member of the it sustics cieer-

. . . ed 1) leprlature

council or house of representatives, shall be obliged to take ncdait act ve
Jusiive,

cognizance of any action, or to entertain any procecdings un-
der the provisions of this act; but he may act thercin or unot,
at his discretion.

Sec. 166. In case any justice of the peace shall die, or his When affice af
office shxll in anywise become vacant, and any books or papers by x and pa-
pers how ujspo-

belonging to such justice in his official capacity, shall come scd'r.
into the hands of any person, the ncarest justice may demand
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and receive such books and papers from the person having the
same in Lis posscssion.

oy Rehewitis - Rae. 167. I any books or papers required to be delivered
A" to the mearest justice by the preceding section, be withheld,

or if any justice shali refuse 1o deliver over to his successor
any books or papers, in cither ense person entitled to receive
the said Looks or papers, may make complaint to the district
Jadee of the United States district court of the proper county.,
and if sach judge be satizfied by the oath of the complainant,
or any other person. that any such books or papers are withheld,
he may grant an ocdor divecting the person so refusing, to
show cnuse before him on a day to be mentioned in said order,
why he shinuld not be comypelled to deliver the same.

dodse b i gnre

e Ree. 1630 At thie time so appointed, or av any other time to

"
rthi-

Lotk made of the service of such order, such ju'.ze shall proceed to

Wine which the matter may be adjourned, upon due proof being

inquiire into the circumstances; and if it shall appear that the
said Looks aud papers are witliield; the officer before whom the
proceclings are had, shail by warrant commit the person so
withholding, to the jail of the proper county, there to remain
unti! he shall duliver the books and papers, or be otherwise dis-

charged necerding to Jaw.

<

ane iotanins - Ree. 160, IF any money shail be eolleeted for any party by
mon ey a justice of the peace in his official capacity, and be shall have
neglected or refused, within a reasonable time after demand,
to pav over tlic sam», such neglect or refusal shall be decmed
a mi=lemeanor, awl on conviction thereof, such justico shall

forfeit his office.

When ietive See. 170. Whenever a certiorari, or appeal shall Le duly
| TEIS Y T O TR

vante et brought and served upon a justice after he shall have gone out

She T of ofiice, upon a julzmnent rendered by Lim whilst in office,
neh person shall make return to each certiorari or appeal, in
lixe manner and with like effect as if sush ceriiorari or appeal

had been served whilst hie was in office.

Justice:? conptg

N Sce. 171, The courts of justices of the peace shall be pullic,
and cvery person may freely attend the same.

Ji1tie s <hall See. 172. No justice of the peacs shall have a law partner

Bt have Iaw
VATTOr appesr

bateerabeear anpear as attorney in any case before sueb jutice.
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FORMS IN CIVIL ACTIONS IN JUSTICES' COURTS.

Sec. 173. The following, or equiralent forms, shall Le used

by justices of the peace, in procecdings, to he had under this
act, to wit:

Form of warrant.

Territory of Dakota, )
county of f

To the sheriff or any constable of said county :
In the name of the United States you are herehy commanded

to take the body of , if he be found within yonr
county, and bring , forthwith before the under-
signed, one of the justices of the peace, in and for said connty,
at , to answer to , in a civii action ;

and you are hercby commanded to give due notice thereof to
the said plaintiff; and have you then and there this writ.
Given under my hand, this day of A.D. 18
J. P., justice of the pence.

Form of summons.

Territory of Dukota,
county of ’

To the sheriff or any constable of said county :
In the name of the United States, you are lerchy com-

manded to summon , if he shall be found in your
county, to be and appear before the undersigned, one of the
justices of the peace in and for said county, on the day
of , 18 , at o’clock in the noon
at , in said county, to answer to n
a civil action; and have you then and there this writ.

Given under mwy hand, this day of , A. D. 18

J. P., justice of the peazce.

Form of execution.
Territory of Dakota,
88.
county of
To the sheriff or any constable of said county:
Whereas, judgment against , for the sum of
, lawful money of the United States, and

for , cost of suit, was recovered the

13+

199

Terms in divi!
activie.

Form of war-
rant.

Form of ~am-
Ll .

Form of ¢x cu-
tivn.
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day of before me at the suit of

; these are therefore in the name of the United States
to command you to levy distress on the goods and chat-
tels of the said , (excepting such as the law
exempts,) and make sale thercof, according to law in such case
made and provided, to the amount of the said sum, together
with twenty-five cents {or this cxecution, and the same return
to me within thirty days, to be rendered to the said

for said and cost. Ilercof fail not under
penalty of the law.
Given under my hanl this day of A. D. 18 .

J. P., Justice of the peace.

Poars: of roplove Form of a writ of replevin.
- Territory of Dakota,
county of }88
To the sherilf or any constable of sail county:
Whereas, A. B. complains that C. D. has taken and does un-
Justly detain (or does unjustly detain, as the case may be, par-
ticularly deseribing the goods and chattels to be replevied, and
the value thereof)) therefure, in the name of the United States,
you wre commanded that you cause the same goods and chat-
tels to be replevied without delay; and if the said A. B. shall
give security as required by law, that you cause the said goods
and chattels to be delivered to the said A. B., and also that
yousuwamen thesaid C. D. to be and appear Lefore me, one of the

Justices of the peace in and for said county, on the day
of y A. D. 18, at o'clock in the noon,
at , in said county, to answer complaint of .
Given under my hand this day of , A.D.18 .
J. P., Justice of the peace.
Porm ot s bpe- Forim of sulpena.
Territory of Dakota, 1 a8
county of o

In the name of the United States, you arc hereby required
to appear before the undersigned, onc of the justices of the
peace in and for the said county, at on the
day of , at o’clock, in the noon of
said day, to give evidence in a certain cause then and there to
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be tried between , plaintiff, and )
defendant, on the part of the .
Given under my hand, this day of ,A.D. 18 .
J. P., justice of the peace.

Form of a venire for a jury. Porm of venire

Territory of Dakota, tor jury.
88.
county of

To the sheriff or any constable of said county:

In the name of the United States, you are hereby com-
manded to summon to be and appear before the
undersigned, one of the justices of the peace in and for said
county, on the day of y at o’clock
in the noon of said day, in the town of , to
make a jury for the trial of a civil action between )
plaintiff; and , defendant, and have you then and
there this writ.

Givea under my hand, this day of A.D.18 .

J. D. justice of the peace.

JURISDICTION OF JUSTICES IN CRIMINAL CASES, AND
THE PROCEEDINGS-THEREIN.

Sec. 174. Justices of the peace shall have power and juris- Jurisdietion of
diction throughout their respective counties, as follows : Toad casen.
1. To cause to be kept all laws made for the preservation of
the peace.
2. To cause to come before them, or any of them, persons
who shall break the peace, and commit them to jail, or bail
them, as the case may require.
3. To arrest and cause to come beforo them, persons who
attempt to break the peace, persons who keep houses of iil
fame, or frequenters of the same, or common prostitates, and
compel them to give security for their good behavior, and to
keep the peace.
4. To cause to come before them, persons who are charged
with committing any criminal offense, and commit them to jail,
or bail them, as the case may require.

Sec. 175, Justices of the peace shall have power to hold a Justices may

hold court to

court subject to the provisions hereinafter contained, to hear, t7 offenses.
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try, and determine the charges for offenses arising within their
respective counties, where jurisdiction is conferred upon by any
law of this territory.

Complaiat be- Sec. 176. Upon complaint made to any justice of the peace

Justice, war- by any constable or other person, that any such offense has
been committed within the county, he shall examine the com-
plainant on oath, and the witnesses produced by him, and shall
reduce the complaint to writing, and cause the same to be sub-
scribed by the complainant: and if it shall appear that such
offense has been committed, the said justice shall issue his
warrant, i'eciting the substance of the complaint, and requiring
the officer to whom it is directed, forthwith to arrest the ac-
cused, and to bring him before such justice or some other jus-
tice of the same county, to be dealt with according to law ; and
in 4he same warrant may require the officer to summon such
witnesses as shall be named thercin, to appear and give evi-
dence at the trial.

when Justicato  Sec. 177. The justice shall enter a suit in his docket, in which

Lis docket- the United States shall be plaintiff; and the accused defendant,
and he shall keep all such other entries as are required in
civil causes.

Ou returnof Sec. 178. On the return of the warrant with the accused,

how 16 procecd, the said justice shall proceed to hear, try, and determine the
cause within one day, unless continued for cause.

Aceused may Sec. 179. From the time of the return of the warrant, until
the time of the trial, the accused may give bail, with one or
more sufficient sureties for his appearance at the time fixed for
the trial ; or in the event of failure 8o to do, may be committed
to jail for safe keeping, by order of said justice, or left in the
custody of the arresting ofiiccr.

warrant tore  Sec. 180. The charge made against the accused, as stated

reiad to scensed | .. .

and be required i the warrant of arrest, shall be distinctly read to him, and he
shall be required to plead thereto, which plea the court shail
enter in their minutes ; if the accused refuse to plead, the court
shall enter the fact with a plea of not guilty, in behalf of such

accused, in its minutcs.
when conrtto  Sec. 181. If the plea of the accused be not guilty, and no

try issue,
jury be demanded by him, the said court shall proceed to try
such issue, and to dctermine the same according to the evir
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dence which may be produced against, and in behalf of such
accused.
~ . P eedi s
Sec. 182. If the accused shall plead guilty to such charge, when detendont
. . pleads guilty.
the court shall thercupon convict him of the offense charged,
and render judgment thereon.

-« . . . . . Justice tadire t
Sce. 183. After the joining of iscue and Lefore the court uucer 1o man.

. . . . . list of jury, nu-
shall proceed to an investigation of the wmncrits of the cause, iess waived 1y
. . . . . defendans.
unless the accused shall expressly waive his right to a trial by
jury, the court shall direct the gheriff or any constable of the
county, to make a list in writing of the nmines of eizhteen in-
hnbitants of the county, qnalificd to serve as jurors in the
courts of record of this territory, from which list the com-
plainant and aceused may cach «trike out six names.
. When iar! t
Sec. 184. In case the complainant or the accused shall giree person 10
. . sirike vutjurers
neglect to strike out such names, the court shall direct some
suitable disinterested person to strike out the names for either
or both of the parties so neglecting; and upon such names
being struck out, the court shall issuc a venire, dirceted to the
sheriff or any constable of the county, requiring him to sum-
mon the six persons whose names shall remain upon sach list,
to appear before such court, -at the time and place to be named
herein, to make a jury for the trial of such offense.
« S - , . Y . Duty of affi~er
Seec. 185. The oflicer to whom such venire shall be delivered, whom i di-
. . rected veaire.
shall summon such jury personally, and shall make a list of
the persons sammoned, which he shull certify and annex to
the venire, and return the same with such venire to the court,

within the time therein specified.

o - R . . Josties may di-
See. 18G. If any of thie jurors named ia such venire shall rect okicer to
. . . summean by-
fail to attend in pursuznce thereof, or if there shall be any legal standers it case
of deficiency.

ohjection to any that shall appear, the court shall supply the
deficiency by directing the sheriff, or any constable who may be
present and disinterested, to summon any of the bystanders
oc others who may be competent, and against whom no cause
of challenge shall appear, to act as jurors in the cause.

Sec. 187. If the officer to whom the venire shall have been When and in

what canes new
delivered, shall fail to return the same, as thereby required, or if Jurs mar be
the jury shall fail to agree, and shall be discharged by the court,
a new jury shall be selected and summoned in the same manner,

and the samo proceedings shall thercupon be had as herein
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‘prescribed, in respect to the first jury, unless the accused shall
consent to be tried by the court; in which case the court shall
proceed to the trial of the issue, as if no jury had been de-
mwanded.

oy eneegs Sec. 188, In all triuls for criminal offenscs before a justice

sl of the peace, either party may cuallenge any juror for cause,
as in civil cases.

Porm of anth te Sec. 189. To cach juror, such justice shall administer the

tv Juy. following oath or afivmation: ** You do solemnly swear, (or
you do solewnly and sincerely declare and affirm, as the case
may be,) that you will well and truly try this cause between
the United States, and , the accused, and a true
verdict give according to law, and the evidence giten you in
court, unless discharged by the court.”

Atterivey . Sec. 190. After the jury shall have been sworn, they shall
proced. sit together and hear the proofs and allegations in the case,

which shall be delivered in publie, and in the presence of the

accused ; and after hearing such proofs and allegations, the

jury shall be kept together in some convenient place, until they

agree on a verdict or are discharged by the court; and a sher'ff

or constable shall Le sworn to take charge of the jury in like

manner as upon trial in justices’ courts in civil procecdings.
sury todstiver  Sec. 191. When the jurors have agreed on their verdict, they
YAt dhall deliver the same to the court publicly, who shall enter it
in Lis docket.

w N h v . .

T potind Sce. 192. Whenever the sccused shall be tried under the
cuurt to rend . . RS . . .

swigment. ' preceding provisions of this act, and found guilty either by the

court or by a jury, or shall be convicted of the charge made
against him on a plea of guilty, the court shall render judg-
ment thercon, and irflict such punishment, either by fine or
imprisonment, or both, as the nature of the case may require;
but such punizhment shail in no case exceed the limit fixed by

law for the offense charged.

When acensed . e
to be discbarged  Scc. 193. Whenever the accused, tried under the preceding
vourt may give,

jusgment tor  provisions of this act, cither by the court or by a jury, shall
svmplainant.  be acquitted, he shall be immediately discharged ; and if the
court before whom the trial is had, shall certify in his dccket
that the complaint was willful and malicious, and without prob-

able cause, it shall enter a judgment against the complainant, to
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pay all the costs that shall have accrued to the court and
sheriff, or constable and jury, in the proceedings bad upon
such complaint; and unless he give satisfactory security by
Lond to this territery, with one or more surctics, to pay the
same in thirty days after the said trial, exccution shall issue
therefor.
See. 194 The person charged with and convicted by any Persen convier-
ed nuay cppeal
such justice of the pcxcr‘ of uny such cffonsa, may appeal from to disticicoune
the judgment of such justice of the peace to tie «L_t“c' court :
l’l'uuuku, suach person shall, within twenty-four hours, enter into Provize.
Q rac')"u zance, with one er wiove suflicient surcties, condition-
cd to appear Lefors said conrt and abide the judgment of the
court therein ; and tie jtuiic(- from whose julgment an appeal
is taken, shail make a vrecinl return of the proceedings with the
recagnizance or recosnizances, to be fiied in said district court,
cn oor belore the fivst doy of the term of the district court next
ty Le holim for said csunty; and the conmplainant and wit-
nesses may also Lo regived to cnter recognizances, with or
without surcties, in the dizerction ef the ccurt, to appear at
gaid district court at the time last eforesaid, and to abide the
order of the court tiicrein.
See. 1050 IF the connliinant shail refuse or neglect to pay Justice whion ta
rend.r fudpiens

suehl costs, 07 to give suoa sceurity, the court may forthwith en- et <

Pl il st
ter judginentazainst him Dor the amount of sueh eosts, and forth- L.
with issu2 execution thereen in the same manner and with the
I'ke ol ¢ty s in the care of un exeention izsued Ly a justice of
the peace, on a julgment in an action fer a trespass or other
wronge, wind such moneys, when collected, shall Le paid over to
such court,
See. 105, The jel-aont of every sush court shall be exe- Juifmer: ot
s
catod by othe cherill or any consteble of the county where the ezt
convierion shall Le hadl Ly virtue of a warrant under the hand
¢f the justize who Leld the eaart, to ke directed to such ofii-
corey and speeliving the particnins of such judgment.

Sy

See. 107, In case any porson summoned to appear before Jurer «vr =it-
any eourt held Ly a justive of the peace, pursuant to the pro-{if fone »ve s
visions of this act, as a juror or witnesg, ghall fail to appear,
or if any witnces appenring shall refuze to be sworn or to tes-

tify, Le shall be liable to the same pennliics, and may be pro-
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ceeded against in the sime manner as provided by law in
respect to jurors and witnesses in justices’ courts in civil pro-
ceedings,

Sce. 198, Whenever any couviction shall be had before n
court held by o justice of the peace, the justice by whom such
court shall have been held, chall make a certificate of such
conviction under Lis Land, in which it sliall be sufficient, brielly
to state the offenze churged, and the convietion and judgment
thereon, and if any fine has Leen collectell the amount thercof.

See. 160, Within twenty dave after such convietion, the
said magistrate shall can-e such certificate to be £led in the
office of the clerk ot the distvict comrt in which the eonviction
shall have Leen had,

See. 200, ery certiicate of conviction made and filed un-
der the fovegoing provisious or a daly cortilicd copy  theredd,
shall be evidence baall evaves wndd places; of the fuets thercin

conctatuel,

MIBCELLANDOUS PROVISIGNS 1IN CRIMINAL CAXEN

See. 2010 No wseault, hattery o sftray shall be indiciaile,
but all such ofienzcs shall be preseented and determived ina
summary manner, Ly comrdaint made byfere a justice of the
peace, and on conviction thereof) the ofivnder may be punich
ed by fine not lovs thnn dive doliars, nermore than one linndred
dollars, aceording to the natwre of the ofiense.

See. 202, IF any justice of the peace hall have any knowl
edge that any of the ofivieos woniioned in the Jast section, are
about to he commitied, e sl ioone Lis warrant and procec!
as is directed, when compluint lins hien made ; and it any such
offense 13 committed, threarcned or atteompted in his presence,
Le shall tmmediately aivest the ofiouder, or cause it to be done,
and for this purpuse no warrant or process shall be necessary ;
but the justice may swmmon to his asdscance any sherill,
coroner or constable, and all vther persous there present, whose
duty it shall be to aid the justice' in preserving the peace, ar-
resting and securing the offenders und all_such as obstruet or
prevent the justice, or any of Lis assistants in the performance
of their duty ; and any person who shall, when summoned to
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ail in arresting and securing an offender, refuse to give such
assistance, shall pay five dollars to the use of the county.
Sec. 203. In caso of the breach of any recognizance entered Breach of re-

cognizance to be
into in a criminal case, the same shall be certified and re- {etied to dis-
turned to the district court, to be procceded in according to
law.
Sec. 204. If, in the progress of any trial before a justice of Justice how to

= A . roceed when hs
the peace, under the provisions of this act, it shall appear to has uot fnal

the justice that he has not final jurisdietion in the case beforemmdmm.
him, and the accused ought to Le put upon his trial for an

offense cognizable before thie district court, the justice shall
mmmediately stop all further proccedings before him and pro-

ceed as in other criminal cascs cognizable before the district

court.

See. 205. In all cases arising under this act, it shall be the Justice to sum
duty of the justice of the peace acting, to summon the injured Part7-
party, and ail others whose testimony may be dcemed material,
as witnesses at the trial, and to enforce their attendance by
attachment, if nceessary.

See. 206, In all cases of conviction under the provisions of in case of con-

. . . . viction, justice
this act, the justice shall enter julgnent for the fine and costs o cnter ude-

ment for tine
against the defendant, and may commit him until the judgment and costs.
i3 satisfied, or i$sue exccution on the judgment to the usc of
the county.
Bee. 207, If the judgment of the justice shall be aflirmed When jucpment

athirmed, judg-
ment #hall be

or upon any trial in the distvict court, the delendant shall be Filiered tor tine
convicted, and any fine assessed, julzment shall be rendered ™™

for such fine and costs in boih conits ngainst the defendant and

hi3 sureties.

Sec. 208. When a trial undor the provisions ol this act ¥hen cause.
shall be continued by the jusiice it shall not be nccessary g Pretaiy
for the justice to swmmon aay witness who may be present ;}‘Lfﬂ"“’ to up-
at the continuance, but sail jistice shill verbally notify such
witnesses, as cither party wmay rogmire, to attewd belore him to
testify in the cause on the day sct for trial, which verbal notice
shall be as valid as a summons.

Sec. 209. The justice may require of the complainant to give Justice may re-

qilire security
for costs, as 10

sccurity for costs, asin civil cases sceurity may be required of ¢oiiutions.
the plaintiff, and if he refuse, the justice may dismiss the com-
p laiat,



208 JUSTICES’ CODE.

A1 fines collect- See. 210. All fines imposed by any such court, if paid be-

e b e ooon- fore the accused is committed, shall be received by the magis-
trate who constituted the court, before which the aecused was
convicted, and by such magistrate paid over to the county
treasurer, within thirty days after the receipt thereof, to be dis-
tributed according to law.

It party som- Sec. 211. If the accused be comnmitted, payment of any fine

be puid Lo sber- jmposed upon him shall be made to the sheriff of the county,
who shall, within thirty days after the receipt thereof, pay over
the same to the county treasurer, for the purposes aforesaid.

penalty forre-  Sec. 212, If any person who shall have reccived any such

;E:{%E};:ZE:: fine or any part thereof) ehiall neglect to pay over the same
pursuant to the foregoing provisions, it shall be the duty of
the district attorncy immediately to comwmence suit therefer,

and to prosecute the sume diligently to effect.

FORMS OI' WRITS, &c., IN CRIMINAL PROCEEDINGS.

Sec. 213. The followine forms may be used under this act :
Porm of war- o o

rant.
Lorm of warrant.

Territory of Dukota, |
county of )

To the sheriff or any constabic of said county:
Whereas, , has this day complained in writing
to me, on ouath, that did on the day of
A.D.18 , =t , and prayed that
the said might be arrested and dealt with accord-
ing to law; now therefere in the name of the United States,
you are commanded forthwith to apprehcnd the said
and bring him before me, to Le dealt with according to law.
Given under wy hand, this day of A. D. 18 .
J. P., Justice of the peace.

Lorm of certficate of conviction.

®orm of oortifl- Territory of Dukota, |
oate of convic- 83
top. county of

At a justices’ court held at my olice in said county, before

me , a justice of the peace in and for said county,
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for the trial of for the offense hereinafter stated,
the said of, &c., was convicted of having on the
day of yA. D. 18 , at ,in said

county (here state the offense as in the warrant), and upon such
conviction, the said court did adjudge and determine that the
said should pay a fine of dollars, (and if im-
prisonment be allowed, add) and be imprisoned in the common
jail of the county days, (if the fine be paid, add)
and the said fine has been paid to me.

Given under my hand, this day of ,A.D. 18 .

J. P., Justice of the peace.

Form of execution. Form of cxesu-
Territory of Dakota, } 3 Hen
county of" o
To the sheriff or any constable of eaid county:
v herces, at a justice’s court hicld at my office in said county,

for the trial of , for the offense hereinafter stated,
the :said of, &e., was convicted of having, on the
day of , A. D. 18 , in said county,

(here state the offense as in the warrant), and upon conviction
the said court did adjudge and detormine that the said

ghould puy = fine of dotars; and whereas, the
exid fine has net Leen paid by the said , these are

therefore, in the name of the United States, to command you to
levy distress on the goods and chattels, (&e., as in exccution
against the goods or body in civil cases.)

Lorm of order tv Liring up prisoner.
Form crordorh_
Territory of Dakota, | oy ing up b

ounty of ;'
To the kecper of common jail of said connty :

The undersioned, one of the justices of the peace in and for
said county, sitting at a court for the trial of now in.
vour custody in the common jall of sald county, in the name of
the United States, do hereby order and direet you to bring tho
said forthwith hefore me, at my office in said county,
together with the warrant by wuich he was committed to your
custody, in order that he may be tried.

14
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Given under my hand, this day of , A.D. 18
J. P., Justice of the peace.

Form of commitment upon sentence.
Porm of com- o
mitment upon Terrltory of Dakota, } 8

SuBluliSy. county Of )
To any constable and the keeper of any common jail of said
county :

Whereas, a justice’s court held at my office in said county,
for the trial of , for the offense bereinafter stated, the
said , of &c., was convicted of having, on the

day of , A.D. 18 ,inthe said county; (here

state the offense, as in the warrant), and upon conviction the
eaid court did adjudge and determine, thatthe said ;
should be imprisoned in the common county jail of said county
for days ; therefore, you the said constable, are com-
manded in the name of the United Statee, forthwith to convey
and deliver the said to the said keeper; and you
the said keeper, are hereby commanded to receive the said
into your custody, in the said jail, and him there safely
kecp until the expiration of said days, or until he
shall be thence discharged by due course of law.
Given under my hand, this day of , A. D. 18
J. P., justice of the peace.

Porm of eom- Form of commitment after arrest, and before trial.

mitment after .
arrestand be-  Territory of Dakota, ) o8

Sote trial, county of
To the sheriff or any constable, and to the keeper of the com-
mon jail of said county:

Whereas, has been this day brought before the
undersigned, one of the justices of the peace in and for said
county, charged on the day of , A. D.
18 , , in said county (here state the offense, as in the
warrant), and the said not having given bail to ap-
pear and answer for the said offense, therefore you the said
constable, are commanded in the name of the United States,
forthwith to convey, and deliver into the custody of the said
keeper, the body of the said ; and you, the said
keeper are hereby commanded to receive the said into
your custody in the said jail, and him there safely keep, until
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he shall be required to be brought before the courtto be tried,
or shall be otherwise discharged by due course of law.

Given under my hand, this day of ’
A.D. 18 .

J. P., justice of the peace.

Form of commitment where justice on the trial shall find that Ferm ot com-
nmitment where

‘urisdicte justioe on the
he has not jurisdiction of the case. justioe on the
that he has not

Territory of Dakota, }ss. Jurisdiction of
county of

To the sheriff or any constable of said county :
Whereas, of, &c., has been brought this day

before the undersigned, one of the justices of the peace of said

county, charged on the oath of , with having, on

the day of ,A. D. 18 , in said county

committed the offense of , (here state the offense

charged in the warrant,) and in the progress of the trial -on
said charge, it appearing to the said justice that the said
had been guilty of the offense of ,

(here state the ncw offense found on the trial,) committed at tho
time and place aforesaid, of which offense the said justice has
not final jurisdiction; and whereas, after examination had in
due form of law, touching the said charge and offense last
aforesaid, the said justice did adjudge that the said offense had
been committed, and that there was probable cause to believe
the said to be guilty thereof ; and whereas, the
said has not offered sufficient bail for his appear-’
ance to answer for said offense, you are therefore commanded,
forthwith to take the said , and him convey to the
common jail of said county, the keeper whereof is hereby req-
uired to dctain him in custody, in said jail, until he shall be
thence discharged according to law. )

Given under my hand, this  day of ,A.D. 18 .

J. P., justice of the peace.

Sce. 214. All acts and parts of acts conflicting with this g ¢l o™
act, are hereby repealed.

Sec. 215. This act shall take effect and be in force from and Taxe ofeet whan
after its passage.

APPROVED January 7, 1863.
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