CHAP. VIIL] CIVIL PROCEDURE. 49

Sect. 18. No continuance under this act shall be granted o Sontipuance
to the plaintiff.

Sect. 19. Sheriffs, constables, and other officers shall re- Compensation
ceive the same compensation for their services under this act
as are allowed them in cases of suits of attachment.

Sgect. 20. In all cases arising under this act, if judgment poAppesls mey
shall have been rendered in favor of the plaintiff, the master,
owner, or consignee of the boat or vessel, or other person
interested, may appeal from the judgment, as if they or either
of them had been sued.

Skcr. 21. All actions against a boat or vessel, under the Actions com-
provisions of this act, shall be commenced and sued within ore year.
one year after the cause of such action shall have accrued.

Secr. 22. This act shall take effect from and after its pas- Takeefect,
sage and approval by the governor.

Approved May 2, 1862.
W. JAYNE, Governor.

CIVIL PROCEDURE.

CHAPTER 8.
AN ACT TO ESTABLISH A CODE OF CIVIL PROCEDURE.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

PRELIMINARY PROVISIONS.

SecrioN 1. This act shall be known as the code of civil sty ofact.
procedure of the Territory of Dakota.

Sect. 2. The rule of the common law, that statutes in der-  Bulefox-
ogation thereof, are to be strictly construed, has no application
to this code. Its provisions, and all proceedings under it,
shall be liberally construed, with a view to promote its obJect
and assist the partles in obtalmng justice.
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TITLE 1.

FORM OF CIVIL ACTIONS.

Formofaction.  SECT. 3. There shall be but one form of action, which shall
be called a civil action.

o Arties, how SecT. 4. In such action, the party complaining shall be

known as the plaintiff, and the adverse party as the defendant.

o feigned  SECT. 5. There can be no feigned issues; but a question

oftact,howtried. of fact, not put in issue by the pleadings, may be tried by a

jury, upon an order for the trial, stating, distinctly and plainly,

the question of fact to be tried, and such order is the only

authority necessary for a trial.

TITLE II.
TIME OF COMMENCING CIVIL ACTIONS.

CHuAPTER 1. Actions jfor the Recovery of Real Property.—II. Actions other
than for the Recovery of Real Property.— I11. General Provisions.

CHAPTER I — ActioNs FOR THE RECOVERY OF REAL PROPERTY.

Wi+ W Skect. 6. An action for the recovery of the title, or the
prought within - pogsession of lands, tenements, or ‘hereditaments, can only be
brought within twenty-one years after the cause of such action

shall have accrued.
If person is Skct. 7. If a person, entitled to commence any action for

under age, mar-

ied womsn,  the recovery of the title or possession of any lands, tenements,

;r‘;%f“ﬂ“be or hereditaments, be, at the time his right or title shall first
descend, or accrue, within the age of twenty-one years, a
married woman, insane, or imprisoned, every such person
may, after the expiration of twenty-one years from the time
his right or title first descended, or accrued, bring such action
within ten years after such disability is removed, and at no
time thereafter.

fostion for Sect. 8. An action for the forcible entry and detention, or

e vy, forcible detention only, of real property, can only be brought
within two years after the cause of such action shall have

accrued.
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CHAPTER II.— ACTIONS OTHER THAN FOR THE RECOVERY:OF REAL
PROPERTY.

Secr. 9. Civil actions, rather than for the recovery of real
property, can only be brought within the following periods
after the cause of action shall have accrued.

Sect. 10. Within fifteen years: An action upon a specialty,
or any agreement, contract, or promise in writing.

Sect. 11. Within six 'years: An action upon a contract
not in writing, express or implied. An action upon a liability
created by statute, other than a forfeiture or penalty.

Sect. 12. Within four years: An action for trespass upon
real property. An action for taking, detaining, or injuring
personal property, including actions for the specific recovery
of personal property. An action for an injury to the rights of
the plaintiff not arising on contract, and not hereinafter enu-
merated. An action for relief on the ground of fraud; the
cause of action in such case shall be deemed to have accrued,
until the discovery of the fraud.

Skcr. 13. Within one year: An action for libel, slander,
assault, battéry, malicious prosecution, or false imprisonment.
An action upon a statute for the penalty or forfeiture ; but
where the statute, giving such action, prescribes a different
limitation, the action may be brought within the period so
limited.

Skct. 14. An action upon the official bond or undertaking
of an executor, administrator, guardian, sheriff, or any other
officer; or upon the bond or undertaking given in attachment,
injunction, arrest, or in any case whatever required by statute,
can only be brought within ten years after the cause of action
shall have accrued ; but this section shall be subject to the
qualification in section six.

SEecT. 15. An action for relief not hereinbefore provided for,
can only be brought within ten years after the cause of action
shall have accrued.

Sect. 16. If a person, entitled to bring any action men-
tioned in this chapter, except for a penalty or forfeiture, be, at
the time the camse of action accrued, within the age of twenty-
one years, a married woman, insane, or imprisoned, every
such person shall be entitled to bring such action within the
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respective times limited by this chapter, after such disability
shall be removed.

CHAPTER III.— GENERAL PROVISIONS.

oAdtions, when  SgeT. 17. An action shall be deemed commenced within
the meaning of this title, as to each defendant, at the date of
the summons, which is served on him, or on a co-defendant,
who is a joint contractor, or otherwise united in interest with
him ; where service by publication is proper, the action shall
be deemed commenced at the date of the first publication,
which publication must be regularly made. An attempt to
commence an action, shall be deemed equivalent to the com-
mencement thereof, within the meaning of this title, when the
party faithfully, properly, and diligently endeavors to procure
a service; but such attempt must be followed by service
within sixty days. )

defendant  Sgct. 18. If when a cause of action accrues against a per-

ceals himeelf, 80N, he be out of the territory, or have absconded, or con-

computed. cealed himself, the period limited for the commencement of
the action shall not begin to run until he comes into the terri-
tory, or while he is so absconded or concealed; and if after
the cause of action accrues, he depart from the territory, or
abscond or conceal himself, the time of his absence or con-
cealment shall not be computed as any part of the period
within which the action must be brought.

serberecause of  SEeT. 19. Where the cause of action has arisen in another

in another state. gtate or country between non-residents of this territory and
by the laws of the state or country where the cause of action
arose, an action cannot be maintained thereon by reason of
lapse of time, no action can be maintained thereon in this
territory. .

Ifrplaintifiils  Sgpcr, 20. If an action be commenced within due time, and

other than upon . . .
merits, may © g judgment therein for the plaintiff be reversed, or if the

renew action
within one year- plaintiff fail in such action otherwise than upon the merits,
and the time limited for the same shall have expired, the
plaintiff, or, if he die and the cause of action survive, his rep-
resenfatives may commence a new action within one year
after such reversal or failure.
Caces founded  SgeT. 21. In any case, founded on contract, when any part

on contrart,

artlv acknowl- inci 1 1
Py ecknowl- of the principal or interest shall have been paid, or an ac-
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knowledgment of an existing liability, debt, or claim, or any
promise to pay the same shall have been made, an action may
be brought on such case within the period prescribed for the
same, after such payment, acknowledgment, or promise.

TITLE III.

PARTIES TO CIVIL ACTIONS.

Skcr. 22. Every action must be prosecuted in the name of _Actions in
the real party in interest, except as otherwise provided in sec- P
tion twenty-five. ‘

Sect. 23. In the case of an assignment of a thing in ac- ,» csse ofes-
tion, the action by the assignee shall be without prejudice to thirgin action.
any set-off or other defence now allowed; but this section
shall not apply to negotiable bonds, promissory notes, or bills
of exchange, transferred in good faith and upon good consid-
eration, before due.

Sect. 24. An executor, administrator, guardian, trustee of goxocptions to
an express trust, a person with whom, or in whose name a
contract is made for the benefit of another, or a person ex-
pressly authorized by statute, may bring an action without
joining with him the person for whose benefit it is prosecuted.

Officers may sue and be sued in such name as is authorized
by law, and official bonds may be sued upon in the same
way.

Secr. 25. Where a married woman is a party, her hus-  Wheresmar
band must be joined with her; except when the action con- rarty.
cerns her separate property, she may sue without her husband,
by her next friend. 'When the action is between herself and
her husband, she may sue or be sued alone; but in every such
action, other than for a divorce or alimony, she shall prosecute
and defend by her next friend.

Secr. 26. If a husband and wife be sued together, the wife If 2 husband
may defend for her own right, and if the husband neglect to gether.
defend, she may defend for his right also.

Secr. 27. The action of an infant must be brought by his If eninfant.
guardian or next friend. When the action is brought by his
next friend, the court has power to dismiss it, if it is not for
‘the benefit of the infant; or, tqsubstitute the guardian of the
infant, or any person as the next friend.

5 *
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pouerdianor — SgCT. 28, The guardian or the next friend is liable for the
costa. costs of the action brought by him, and, when he is insolvent,

the court may require security for costs. Either may be a
witness in an action brought by him.

oThedefenceof  Qpor, 29, The defence of an infant must be by a guardian
for the suit, who may be appointed by the court, in which the
action is prosecuted, or by a judge thereof, or by a probate or
county judge. The appointment cannot be made until after
service of the summons in the action, as directed by this
code. - -

st monap”  SECT. 30. The appointment may be made upon the appli-

polated. cation of the infant, if he be of the age of fourteen years,
and apply within twenty days after the return of the sum-
mons. If he be under the age of fourteen, or neglect to so
apply, the appointment may be made upon the application of
any friend of the infant, or on that of the plaintiff in the
action.

rerstra e ta- Sgcr. 31. All persons having an interest in the subject of

Kioagtss  the action and in obtaining the relief demanded, may be
joined as plaintiffs, except as otherwise provided in this title.
iy person SECT. 32. Any person may be made a defendant, who has

made defendant. or claims an interest in the controversy adverse to the plain-
tiff, or who is a necessary party to a complete determination
or settlement of the question involved therein.

phatiesunited  Sper. 33. Of the parties to the action, those who are

be joined. united in interest must be joined, as plaintiffs or defendants;
but if the consent of one who should have been joined as
plaintiff cannot be obtained, he may be made a defendant,
the reason being stated in the petition.

mwgl.f;&ﬁ:' Sect. 34. When the question is one of a common or gen-

one may sue ot eral interest of many persons; or when the parties are very
numerous, and it may be impracticable to bring them all be-
fore the court, one or more may sue or defend for the benefit
of all. '

aiensserer SECT. 35. Persons severally liable upon the same obligation

cudedinssme  or jnstrument, including the parties to bills of exchange and
promissory notes, may, all or any of them, be included in the
same action, at the option of the plaintiff.

aastion dosanot  SECT. 36. An action does not abate by the death, marriage,

marriage, &~ or other disability of the party, or by the transfer of any in-

terest therein, during its pendency,.if the cause of action sur-
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vive or continue. In the case of the marriage of female
party, the fact being suggested on the record, the husband
may be made a party with his wife; and in the case of the
death or other disability of a party, the court may allow the
action to continue by or against his representative or succes-
sor in interest. In case of any other transfer of interest, the
action may be continued in the name of the original party;
or the court may allow the person to whom the transfer is
made, to be substituted in the action.
Skct. 37.° The court may determine any controversy be- o e
tween parties before it, when it can be done without prejudice
to the rights of others, or by saving their rights; but when a
determination of the controversy cannot be had without the
presence of other parties, the court must order them to be
brought in.
Skct. 38. When, in an action for the recovery of real or  When persons
personal property, any person having an interest in the prop- parties:
erty, applies to be made a party, the court may order it to be
done.

Sect. 39. Upon the affidavit of a defendant before answer When court

. i may make order
in an action upon contract, or for the recovery of personal & deliver, &c.,

of sul t of ac-
property, that some third party, without collusion with him, f;:"fh:;é;p‘;é’o"i'_“
has or makes a claim to the subject of the action, and that he
is ready to pay or dispose of the same, as the court may
" direct, the court may make an order for the safe keeping, or
for the payment, or depositsn court, or delivery of the subject
of the action, to such person as it may direct, and an order
requiring such third party to appear in a reasomable time and
maintain or relinquish his claim against the defendant. If
such third party, being served with a copy of the order, by the
sheriff or such other person as the court may direct, fail to
appear, the court may declare him barred of all claim in re-
spect to the subject of the action, against the defendant
therein. If such third party appear, be shall be allowed to
make himself defendant in the action, in lieu of the original
defendant, who shall be discharged from all liability to either
of the other parties in respect to the subject of the action,
upon his compliance with the order of court for the payment,
deposit, or delivery thereof.
Skct. 40. The provisions of the last section shall be appli- | _Provisions of

. . . last section oth-
cable to an action brought against a sheriff, or other officer, eriseapplicable.
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for the recovery of personal property taken by him under exe-
cution, or for the proceeds of such property so taken and sold
by bim; and the defendant in such action shall be entitled to
the benefit of those provisions against the party, in whose favor
execution issued, upon exhibiting to the «court the process
under wbich he acted, with his affidavit that the property, for
the recovery of which, or its proceeds, the action is brought,
was taken under such process.

Skect. 41. In an action against a sheriff, or other officer, for
the recovery of property taken under an execution; and replev-
ied by the plaintiff in such action, the court may, upon appli-
cation of the defendant and the party in whose favor the exe-
cution issued, permit the latter to be substituted as the defend-
ant, security for the costs being given.

TITLE 1V.

THE COUNTY IN WHICH ACTIONS ARE TO BE BROUGHT.

Skcrt. 42. Actions for the following causes, must be brought
in the county in which the subject of the action is situated,
except as provided in section forty-four: 1. For the recovery
of real property, or of an estate or interest therein. 2. For the
partition of real property. 3. For the sale of real property
under a mortgage, lien, or other incumbrance or charge.

SEect. 43. If the real property, the subject of the action, be
an entire tract and sitvated in two or more counties, or if it
consists of separate tracts situated in two or more counties,
the action may be brought in any county in which any tract,
or part thereof, is situated, unless it be an action to recover
the possession thereof. And if the property be an entire tract,
situated in two or more counties, an action, to recover the
possession thereof, may be brought in either of such counties;
but if it consists of separate tracts in different counties, the
possession of such tracts must be recovered by separate ac-
tions brought in the counties where they are situated. An
action to compel the specific performance of a contract of
sale of real estate, may be brought in the county where the
defendants, or any of them, reside.

SEcT. 44. Actions for the following causes must be brought
in the county where the cause, or some part thereof, arose:
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1. An action for the recovery of a fine, forfeiture, or penalty,
imposed by a statute; except that, when it is imposed for an
offence committed on a river, or other stream of water, or road,
which is the boundary of two or more counties, the action
may be brought in any county bordering on such river, water-
course, or road, and opposite to the place where the offence
was committed. 2. An action against a public officer, for an
act done by him in virtue, or under color of, his office, or for
a neglect of official duty. 3. An act on the official bond or
undertaking of a public officer.

SEct. 45. An action other than one of those mentioned in
the first three sections of this chapter, against a corporation
created by the laws of this territory, may be brought in the
county in which it is situated, or has its principal office or
place of business; but if such corporation be an insurance
company, the action may be brought in the county where the
cause of action, or some part thereof, arose.

SEcT. 46. An action against a railroad company, or an
owner of a line of mail stages, or other coaches, for an injury
to person or property upon the road or line, or upon a liability
as a carrier, may be brought in any county, through or into
which the road or line passes.

SEcT. 47. An action other than one of those mentioned in
the first three sections of this chapter, against a turnpike-road
company, may be hrought in any county in which any part
of the road lies.

Skct. 48. The provisions of this chapter shall not apply in
the case of any corporation created by a law of this territory,
whose charter prescribes a place, where alone suit against
such corporation may be brought.

Sect. 49. An action other than one of those mentioned in
the first three sections of this chapter, against a non-resident
of this territory or a foreign corporation, may be brought in
any county in which there may be property of, or debts owing
to, said defendant, or where said defendant may be found;
but if said defendant be a foreign insurance company, the
action may be brought in any county where the cause, or
some part thereof, arose.

Secr. 50. Every other action must be brought in the
county in which the defendant or some one of the defendants
resides, or may be summoned.

Same.

Same.

Same.

Same.

Same.

Same.
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Skect. 51. In all cases in which it shall be made to appear
by affidavit to the satisfaction of the court, that a fair
and impartial trial cannot be had in the county where the
suit is pending, the court may change the place of trial to
some adjoining county, wherein such impartial trial can be
had ; but if the objection shall be against all the counties of
the district, then to the nearest county in the adjoining
district.

TITLE V.
COMMENCEMENT OF A CIVIL ACTION.

Cuarter 1. Manner of commencing Civil Actions.—1II. Services of
Summons.

CHAPTER I.— MANNER OF COMMENCING CIVIL ACTIONS.

Sect. 52. A civil action must be commenced by filing in
the office of the clerk of the proper court a petition, and
causing a summons to be issued thereon.

Secr. 53. The plaintiff shall also file, with the clerk of the
court, a precipe, stating the names of the parties to the action,
and demanding that a summons issue thereon.

Secr. 54. The summons shall be issued by the clerk, shall
be under the seal of the court from which the same shall
issue, and shall be signed by the clerk. Its style shall be,
“The Territory of Dakota, county,” and it shall be
dated the day it is issued. It shall be directed to the sheriff
of the county, and command him to notify the defendant or
defendants named therein, that he or they have been sued
and must answer the petition filed by the plaintiff, giving his
name, at the time stated therein, or the petition will be taken
as true, and judgment rendered accordingly. And where the
action is for the recovery of money only, there shall be in-
dorsed on the writ the amount to be furnished in the precipe,
for which, with interest, judgment will be taken, if the de-
fendant fail to answer. If the defendant fail to appear, judg-
ment shall not be rendered for a larger amount and the
costs. :

SEct. 55, Where the action is rightly brought in any
county, according to the provisions of title four, a summons
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shall be issued to any other county, against any one or more
of the defendants, at the plaintiff’s request.

SEect. 56.  Where the time for bringing parties into court is _Summons,
not fixed by statute, the summons shall be returnable on the ™
first day of the next term after the day of its date. It shall
state the day of the month on which it is returnable.

Secr. 57. When a writ is returned “ not summoned,” other , Whenreturned
writs may be issued until the defendant or defendants shall moned-”
be summoned; and when defendants reside in differens
counties, writs may be issued to such counties at the same
time.

CHAPTER II.— SERVICE OF SUMMONS.— ACTUAL SERVICE.

Secr. 58. The summons shall be served by the officer to  Summons,low
whom it is directed, who shall indorse on the original writ
the time and manner of service. It may also be served by
any person not a party to the action, appointed by the officer
to whom it is directed. The authority of such person shall
be indorsed on the writ. When the writ is served by a
person appointed by the officer to whom it is directed, or
when the service is made out of this territory, the return shall
be verified by oath ar affirmation.

SEect. 59. The service shall be by delivering a copy of the Same.
summons to the defendant personally, or by leaving one at
his usual place of residence, at any time before the return
day.

SEct. 60. In all cases the return must state the time and g™ *t*
manner of service.

Sect. 61. The officer to whom the summons is directed ,Retfurnedat
must return the same at the time therein stated.

Skcr. 62. An acknowledgment on the back of the sum- _Acknowleds.

. . ment or appear-~
mons, or the voluntary appearance of a defendant, is equiv- arce equivalent

- se ce.
alent to a service.

Skct. 63. A summons against a corporation may be served Summons
. R against corpora-
upon the president, mayor, chairman of the board of directors tios, how served.
or trustees, or other chief officer; or, if its chief officer is not
found in the county, upon its cashier, treasurer, secretary,
clerk, or managing agent; or, if none of the aforesaid officers
can be found, by a copy left at the office or last usual place
of business of such corporation.
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Sect. 64. Where the defendant is an incorporated insur-
ance company, and the action is brought in a county in which
there is an agency thereof, the service may be upon the chief
officer of such agency.

SecT. 65. Where the defendant is a foreign corporation,
having a managing agent in this territory, the service may be
upon such agent.

Sect. 66. When the defendant is a minor under the age
of fourteen years, the service must be upon him, and upon
his guardian or father; or, if neither of these can be found,
then upon his mother, or the person having the care or con-
trol of the infant, or with whom he lives. If neither of these
can be found, or if the minor be more than fourteen years of
age, service on him alone shall be sufficient. The manner of
service may be the same as in the case of adults.

CONSTRUCTIVE SERVICE.

Skct. 67. Service may be made by publication in either of
the following cases: In actions brought under the forty-
second and forty-third sections of this code, where any or all
of the defendants reside out of the territory. In actions
brought to establish or set aside a will, where any or all of
the defendants reside out of the territory. In actions brought
against a non-resident of this territory, or a foreign corpora-
tion, having in this territory property or debts owing to them,
sought to be taken by any of the provisional remedies, or to
be appropriated in any way. In actions which relate to, or
the subject of which is, real or personal property in this
territory, where any defendant has or claims a lien or interest,
actual or contingent therein, or the relief demanded consists
wholly or partially in excluding him from any interest therein,
and such defendant is a non-resident of the territory or a
foreign corporation. And in all actions where the defendant,
being a resident of the territory, has departed therefrom, or
from the county of his residence, with intent to delay or
defraud his creditors, or to avoid the service of a summons,
or keeps himself concealed therein with like intent.

Skct. 68. Before the service can be made by publication,
an affidavit must be filed, that service of a summons cannot
be made within this territory, on the defendant or defend-
ants, to be served by publication, and that the case is one of
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those mentioned in the preceding section. When such affi-
davit is filed, the party may proceed to make service by pub-
lication.

SEkcT. 69. The publication must be made four consecutive
weeks, in some newspaper printed in the county where the
petition is filed, if there be any printed in such county ; and
if there be not, in some newspaper printed in this territory of
general circulation in that county. It must contain a sum-
mary statement of the object and prayer of the petition,
mention the court wherein it is filed, and notify the person or
persons thus to be served, when they are required to answer.

Sect. 70. Service by publication shall be deemed complete,
when it shall have been made in the manner and for the time
prescribed in the preceding section ; and such service shall be
proved by the affidavit of the printer, or his foreman or prin-
cipal clerk, or other person knowing the same.

Sect. 71. In all cases where service may be made by pub-
lication, personal service of a copy of the summons and
complaint may be made out of the territory.

SEkct. 72. A party against whom a judgment or order has
been rendered, without other service than by publication in a
newspaper, may, at any time within five years after the date
of the judgment or order, have the same opened, and be let
in to defend. Before the judgment or order shall be opened,
the applicant shall give notice to the adverse party of his
intentions to make such an application, and shall file a full
answer to the petition, pay all costs, if the court require them
to be paid, and make it appear to the satisfaction of the
court, by affidavit, that during the pendency of the action, he
had no actual notice thereof, in time.to appear in court and
make his defence; but the title to any property, the subject
of the judgment or order sought to be opened, which, by it,
or in consequence of it, shall have passed to a purchaser in
good faith, shall not be affected by any proceeding under this
section, nor shall they affect the title of any property sold
before judgment under an attachment. The adverse party,
on the hearing of an application to open a judgment or
order, as provided by this section, shall be allowed to present
counter affidavits, to show that during the pendency of the
action, the applicant had notice thereof, in time to appear in
court and make his defence.

6
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Sect. 73. In actions where it shall be necessary to make
the heirs or devisees of any deceased person defendants, and
it shall appear by the affidavit of the plaintiff annexed to his
petition, that the names of such heirs or devisees, or any of
them, and their residence, are unknown to the plaintiff, pro-
ceedings may be had against such unknown heirs or devisees,
without naming them, and the court shall make such order
respecting service, as may be deemed proper; if service by
publication be ordered, the publication shall not be less than
four weeks. '

Secr. 74. Where the action is against two or more de-
fendants, and one or more shall have been served, but not all
of them, the plaintiff may proceed as follows: 1. If the
action be against defendants jointly indebted, upon contract,
he may proceed against the defendants served, unless the
court otherwise direct. 2. If the action be against defendants
severally liable, he may, without prejudice to his rights against
those not served, proceed against the defendants served in the
same manner as if they were the only defendants.

SEect. 75. When the summons has been served or publica-
tion made, the action is pending, so as to charge third persons
with notice of its pendency, and while pending, no interest
can be acquired by third persons in the subject-matter thereof,
as against the plaintiff’s title.

SEecT. 76. 'When any part of the real property, the subject-
matter of an action, is situated in any other county or coun-
ties than the one in which the action is brought, a certified
copy of the judgment in such action must be recorded in the
register’s office of such other county or counties, before it
shall operate therein as a notice, so as to charge third persons
as provided in the preceding section. It shall operate as such
notice, without record, in the county where it is rendered;
but this section shall not apply to actions or proceedings
under any statute now in force, which does not require such
record.

TITLE VI.
JOINDER IN ACTIONS.

Seor. 77. The plaintiff may unite several causes of action
in the same petition, when they are included in either one of
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the following classes: 1. The same transaction or transac-
tions connected with the same subject of action. 2. Con-
tracts, express or implied. 3. Injuries, with or without force,
to person and property, or either. 4. Injuries to character.
5. Claims to recover the possession of personal property, with
or without damages for the withholding thereof. 6. Claims
to recover real property, with or without damages for the
withholding thereof, and the rents and profits of the same.
7. Claims against a trustee, by virtue of a contract, or by
operation of law. '

Secr. 78. The causes of action so united, must affect all Afectan par-
the parties to the action, and not require different places of placeoftrial.
trial.

TITLE VII.

PLEADINGS IN CIVIL ACTIONS.

CaapreRr 1. Pleadings in General.—IL. The Petition.—III. Demurrer.
—IV. Answer.— V. Reply.— V1. General Rules of Pleading.— VIIL.
Mistakes in Pleading and Amendments.

CHAPTER I —PrLEADINGS IN GENERAL.

Skct. 79. The pleadings are the written statements by the The plesdings.
parties of the facts constituting their respective claims and
defences.

Secr. 80. The forms of pleading in civil actions in courts sonarmy 38 pre-
of record, and the rules by which their sufficiency may be code.
determined, are those prescribed by this code.

Skct. 81. The only pleadings allowed, are: 1. The petition , 08l pleadings
by the plaintiff. 2. The answer or demurrer by the defend-

ant. 3. The demurrer or reply by the plaintiff.

CHAPTER II.— THE PETITION.

SEcT. 82. The petition must contain: 1. The name of the The retition
court and the county in which the action is brought, and the
names of the parties, plaintiff and defendant, followed by the
word ¢ Petition.” 2. A statement of the facts constituting
the cause of action, in ordinary and concise language, and

without repetition. 3. A demand of the relief to which the
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party supposes himself entitled. If the recovery of money
be demanded, the amount thereof ehall be stated; and if in-
terest thereon be claimed, the time from which interest is to
be computed shall also be stated.

ohenmore  Spcr. 83, Where the petition contains more than one
action. cause of action, each shall be separately stated and oum-
bered.
CHAPTER HI.— DEMURRER.
Defendant Sect. 84. The defendant may demur to the petition only

demur, when

when it appears on its face, either: 1. That the court has no

jurisdiction of the person of the defendant, or the subject of

the action. 2. That the plaintiff has not legal capacity to

sue. 3. That there is another action pending between the

same parties for the same cause. 4. That there is a defect

of parties, plaintiff or defendant. 5. That several causes of

action are improperly joined. 6. That the petition does not

state facts sufficient to constitute a cause of action.

wipallspecty,  SECT. 85. The demurrer shall specify distinctly the grounds
of objection to the petition. Unless it do so, it shall be re-
garded as objecting only, that the petition does not state facts
sufficient to constitute a cause of action.

aocjection by Sect. 86. When any of the defects enumerated in section

either demurrer ejghty-four, do not appear upon the face of the petition, the
objection may be taken by answer; and if no objection be
taken either by demurrer or answer, the defendant shall be
deemed to have waived the same, except only the objection to
the jurisdiction of the court, and that the petition does not
state facts sufficient to constitute a cause of action.

o hen de- Secr. 87. When a demurrer is sustained on the ground of

gi;e'gj&:dzg“nd misjoinder of several causes of action, the court, on motion
of the plaintiff, shall allow him, with or without costs, in its
discretion, to file several petitions, each including such of
said causes of action as might have been joined; and an ac-
tion shall be docketed for each of said petitions, and the same
shall be proceeded in without further service.

(Defendantmay  SECT. 88. The defendant may demur to one or more of the

more, andan-  several causes of action stated in the petition, and answer as
swer remainder.

to the residue.
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CHAPTER 1V.— ANSWER.

Secr. 89. The answer shall contain: 1. A general or spe- Answercontain,
cific denial of each material allegation of the petition contro-
verted by the defendant. 2. A statement of any new matter
constituting a defence, counter claim, or set-off in ordinary
and concise language, and without repetition.
Secr. 90. The defendant may set forth in his answer, as Seme.
many grounds of defence, counter claim, and set-off as he
may have. Each must be separately stated and numbered,
and they must refer in an intelligible manner to the cause of
action which they are intended to answer.
- Sect. 91. The counter claim, mentioned in the last section, Counter claim.
must be one existing in favor of a defendant and against a
plaintiff, between whom a several judgment might be had in
the action, and arising out of the contract or transaction set
forth in the petition as the foundation of the plaintiff’s claim,
or connected with the subject of the action.
Sect. 92. If the defendant omit to set up the counter Ifdefendsnt

omits to set up
claim or set-off, he cannot recover costs against the plaintiff counter claim or

set-off.
on any subsequent action thereon; but this section shall not
-apply to causes of action which are stricken out of, or with-
drawn from the answer, as provided in sections ninety-three
and one hundred and sixteen.
SEecT. 93. When it appears that a new party is necessary _When new

. s . . party is necessary.
to a final decision upon the counter claim, the court may % decision of

counter claim.
either permit the new party to be made by a summons, to
reply to the counter claim, or may direct the counter claim to
be stricken out of the answer, and made the subject of a
separate action. .

Sect. 94. A set-off can only be pleaded in an action Set-of.
founded on contract, and must be a cause of action arising
upon contract, or ascertained by the decision of the court.

Sect. 95. When it appears that a new party is necessary e e
to a final decision upon the set-off, the court shall permit the t decision of
new party to be made, if it also appear that, owing to the in-
solvency or non-residence of the plaintiff, or other cause, the
defendant will be in danger of losing his claim, unless per-
mitted to use it as a set-off.

Sect. 96. When cross demands have existed between per-

6*
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1 Thencrow  sons under such circumstances, that if one had brought an

existed. action against the other, a counter claim or set-off could have
been set up, neither can be deprived of the benefit thereof, by
the assignment or death of the other, but the two demands
must be deemed compensated, so far as they equal each
other.

i uardians or Sect. 97. The guardian of an infant or person of an un-

answer. sound mind, or attorney for a person in prison, shall deny in
the answer all material allegations of the petition prejudicial

to such defendant.

CHAPTER V.— RerLy.

cono Teply, ex- Skct. 98. There shall be no reply, except upon the allega-
tion of a counter claim or set-off in the answer.

eply contain, Sect. 99. When the answer contains new matter, consti-
tuting a counter claim or set-off, the plaintiff may reply to such
new matter, denying generally or specifically each allegation
controverted by him; and he may allege, in ordinary and con-
cise language and without repetition, any new matter not
inconsistent with the petition, constituting a defence to such
new matter in the answer; or he may demur to the same for
insufficiency, stating in his demurrer the grounds thereof; and
he may demur to one or more of such defences set up in the
answer, and reply to the residue.

CHAPTER VI.— GexErRAL RuLEs oF PLEADING.

i 2pers filed, Secr. 100. The answer or the demurrer by the defendant,
and the reply or demurrer by the plaintiff, shall be filed within
such times as may be required by rules to be adopted by the
court in which the action is pending.

(oDmemaybe  SECT. 101. The court or the judge thereof in vacation, for
good cause shown, may extend the time for filing an answer
or reply, upon such terms as may be just.

Pledingsmust  SgCT. 102. Every pleading in a court of record must be

be mibrerlbed subscribed by the party or his attorney.
gpRleadivgof  Sger. 103. Every pleading of fact must be verified by the

fied by affdavit. affidavit of the party, his agent or attorney. A pleading veri-
fied as herein required shall not be used against a party in
any criminal prosecution or action or proceeding for a penalty
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* or forfeiture, as proof of a fact admitted or alleged in such
pleading; and such verification shall not make other or greater
proof necessary on the side of the adverse party.

Skcr. 104. The verification mentioned in the last section , Jericetonnot
shall not be required to the answer of a guardian defending
for an infant or person of unsound mind, or a person impris-
oned; nor in any case where the admission of the truth of a
fact stated in the pleading might subject the party to a crimi-
nal or penal prosecution.

Sect. 105. If there be several persons united in interest and | Afidarit may
pleading together, the affidavit may be made by any one of ofseveral parties.
such parties.

Secr. 106. The affidavit shall be sufficient if it state that Beliefofafant
the affiant believes the facts stated in the pleading to be true. ‘

Sect. 107. In al cases where the party pleading is a non- lmdavit by
resident of the county in which the action is brought, or if he absentee.
shall be absent from the county where the pleading is filed,
an affidavit made before filing the pleading, stating the sub-
stance of the facts afterwards inserted in the pleading, shall
be a sufficient verification. Such affidavit shall be filed with
the pleading intended to be verified thereby.

Skct. 108. The affidavit verifying pleadings may be made | Afdarit made
before any person before whom a deposition might be taken, '
and must be signed by the party making the same; and the
officer before whom the same was taken, shall certify that it
was sworn to or affirmed before him, and signed in his pres-
ence. The certificate of such officer, signed officially by him,
shall be evidence that the affidavit was duly made, that the
name of the -officer was written by himself, and that he was
such officer.

Sect. 109. The verification of the pleading does not apply , tenfceation
to the amount claimed, except in actions founded on contracts *moent chizia.
express or implied, for the payment of money only.

Skcr. 110. When the affidavit is made by the agent or Whenmedeby
attorney, it must set forth the reason why it is not made by ¥
the party bimself. It can be made by the agent or attorney
only. 1. When the facts are within the personal knowledge
of the agent or attorney. 2. When the plaintiff is an infant,
or of unsound mind, or imprisoned. 3. When the pleading
to be verified is founded upon a written instrument for the

payment of money only, and such instrument is in the pos-
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session of the agent or attorney. 4. When the party is not a
resident of or is absent from the county.

e hionr  Skct. 111. In the construction of any pleading, for the
purpose of determining its effects, its allegations shall be
liberally construed, with a view to substantial justice betweer
the parties.

uragiovesbol-  Qger. 112, All fictions in pleading are abolished.

Title cannotbe  SgcT. 113. The title of a cause shall not be changed in

changed. .
any of its stages.

imecdonreist-  SEcT. 114. If the action, counter claim or set-off be founded

note, bill, &e. : . . _
copg;gm;”e;t_ on an account, or on a note, bill, or other written instru
tached.

ment, as evidence of indebtedness, a copy thereof must be
attached to and filed with the pleading, excepting in actions
founded upon notes issued to circulate as money. If not so
attached and filed, the reason thereof must be shown in the
pleading. '
m:;"‘b?n{’::‘r‘fg’ﬂ Skecr. 115. If redundant, scandalous, or irrelevant matter
be inserted in any pleading, it may be stricken out on motion
of the party prejudiced thereby. And when the allegations
of a pleading are so indefinite and uncertain that the precise
nature of the charge or defence is not apparent, the court
may require the pleading to be made definite and certain by
amendment.
Whenandhow  SEcT. 116. The court, at any time before the final sub-

counter claim or .. .
set-ofmay be  mission of the case, on motion of the defendant, may allow a

withdrawn and

made subject of  counter claim or set-off, set up in the answer, to be with-
drawn, and the same may become the subject of another
action. On motion of either party, to be made at the time
such counter claim or set-off is withdrawn, an action on the
sane shall be docketed and proceeded in as in like cases after
process served; and the court shall direct the time and
manner of pleading therein. If an action be not so dock-

eted, it may afterwards be commenced in the ordinary way.

glpealjute:  Sger. 117, In pleading a judgment or other determination
tablished. of a court or officer of special jurisdiction, it shall be suffi-

cient to state that such judgment or determination was duly
given or made. If such allegation be controverted, the party
pleading must establish, on the trial, the facts conferring juris-
diction. :
Performanceof  SECT. 118. In pleading the performance of conditions prec-

conditions, how . . .
established. ~ edent in a contract, it shall be sufficient to state, that the
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party duly performed all the conditions on his part; and if
such allegation be controverted, the party pleading must es-
tablish, on the trial, the facts showing such performance.
SEect. 119. \In an action, counter claim or set-off, founded  Inaction upon

X N account, promis-
upon an account, promissory note, bill of exchange, or other 2y note, ke.,

copy sufficient,

instrument, for the unconditional payment of money only, it ¥
shall be sufficient for the party to give a copy of the account
or instrument, with all credits and indorsements thereon, and
to state that there is due to him on such account or instru-
ment, from the adverse party, a specified sum, which he
claims with interest. 'When others than the makers of a
promissory ndte, or the acceptors of a bill of exchange, are
parties in the action, it shall be necessary to state alsq the
kind of liability of the several parties, and the facts, as they
may be, whieh fix their liability.

Skcr. 120. In pleading a private statute, or a right derived  Pledinga pri-
therefrom, it shall be sufficient to refer to such statute by its
title and the day of its passage, and the court shall thereupon
take judicial notice thereof. _

Skct. 121. In an action for a libel or slander, it shall be jActionsfor
sufficient to state generally, that the defamatory matter was
published or spoken of the plaintiff, and if the allegation be
denied, the plaintiff must prove on the trial, the facts, show-
ing that the defamatory matter was published or spoken of
him.

SEct. 122. In the actions mentioned in the last section, Same.
the defendant may allege the truth of the matter charged as
defamatory, and may prove the same, and any mitigating cir-
cumstances to reduce the amount of damages, or he may
prove either.

Sgcr. 123. In an action for the recovery of real property, it ,astor, for re-
shall be described with sufficient certainty, as will enable an Proverts:
officer holding an execution to identify it.

Skot. 124. Every material allegation of the petition not  Materialalleza-
controverted by the answer, and every material allegation of jezted, taken as
new matter in the answer, constituting a counter claim or
set-off, not controverted by the reply, shall, for the purposes of
the action, be taken as true; but the allegation of new mat-
ter in the answer, not relating to a counter claim or set-off, or
of new matter in reply, shall be deemed to be controverted

by the adverse party, as upon a direct denial or avoidance, as
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Exeeption.  the case may require. Allegations of value, or of amount of
damage, shall not be considered as true, by failure to contro-
vert them.

A materialal-  Sget, 125. A material allegation in a pleading, is one es-

legation is what. . N
sential to the claim or defence, which could not be stricken
from the pleading, without leaving it insufficient.

Whatneednot  SECT. 126. Neither presumptions of law, nor matters of
be stated in . .. . .
pleading. which judicial notice is taken, need be stated in the pleading.
Pl Skecr. 127. If an original pleading be lost, or withheld by

any person, the court may allow a copy thereof to be substi-

tuted.

CHAPTER VIL.—MistakEs 1IN PLEADPING AND AMENDMENTS.

Variance be- Skcr. 128. No variance between the allegation in pleading
tween pleading . . .
and proof. and the proof, is to be deemed material, unless it have actually

misled the adverse party to his prejudice, in maintaining his
action or defence upon the merits. Whenever it is alleged,
that a party has been so misled, that fact must be proved to
the satisfaction of the court, and it must also be shown in
what respect he has been misled; and thereupon the court
may order the pleading to be amended, upon such terms as
may be just.
Whenvariance  SECT. 129. When the variance is not material, as provided

notmatertsl  in the last section, the court may direct the fact to be found
according to the evidence, and may order an immediate
amendment without costs.

geTon allege- Sect. 130. When, however, the allegation of the claim or

unproved. defence, to which the proof is directed, is unproved, not in
some particular, or particuldrs only, but in its general scope
and meaning, it is not to be deemed a case of variance within
the last two sections, but a failure of proof.

Petitionmsy  SECT. 131. The plaintiff - may amend his petition without

be amended,

whenand how. leave, at any time before the answer is filed, without prejudice
to the proceeding ; but notice of such amendment shall be
served upon the defendant, or his attorney, and the defendant
shall have the same time to answer or demur thereto, as to
the original petition.

pa3gerse party Secr. 132. At any time within ten days after a demurrer

within ten days. ig filed, the adverse party may amend, of course, on payment
of costs since filing the defective pleading. Notice of filing
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an amended pleading, shall be forthwith served upon the other
party, who shall have the same time thereafter to’answer, or
reply thereto, as to an original pleading.

Secr. 133. Upon a demurrer being overruled, the party  ifdemuror -
who demurred may answer or reply, if the court be satisfied ey weewer or
that he has a meritorious claim or defence, and did not demur
for delay.

Secr. 134. The court may, before judgment, in further- Gourtmay
ance of justice, and on such terms as may be proper, amend ¥her
any pleading, process, or proceeding, by adding or striking
out the name of any party, or by correcting a migtake in the
name of a party, or mistake in any other respect, or by insert-
ing other allegations material to the case, or when the
amendment does not change substantially the claim or de-
fence, by conforming the pleading or proceeding to the facts
proved. And whenever any proceeding taken by a party fails
to conform, in any respect, to the provisions of this code, the
court may permit the same to be made conformable thereto,
by amendment.

Secr. 135. The court, in every stage of an action, must gy Court must

. . . . isregard errors
disregard any error or defect in the pleadings or proceedings, or defects which

which does not affect the substantial rights of the adverse mgite.
party; and no judgment shall be reversed or affected by
reason of such error or defect. v

Skcr. 136. If the demurrer be sustained, the adverse party pmpmurrer sus-
may amend, if the defect can be remedied by way of amend- E;ret%';’fmy
ment, with or without cost, as the court in its discretion shall
direct. ‘ »

SEct. 137. When either party shall amend any pleading In caseof

. . R amendment
or proceeding, and the court shall be satisfied by affidavit, or requiriog time,

continuance may

otherwise, that the adverse party could not be ready for trial be granted.
in consequence thereof, a continuance may be granted to-
some day in term, or to another term of the court.

Secr. 138. When the plaintiff shall be ignorant of the ,}Vhen nameof
name of a defendant, such defendant may be designated in X
any pleading or proceeding by any name and description;
and when his true name is discovered, the pleading or pro-
ceeding may be amended accordingly. The plaintiff in such
case must state, in the verification of his petition, that he

could not discover the true name, and the summons must
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contain the words, “ real name unknown,” and a copy thereof
must be served personally upon the defendant.

perupplemental  SECT. 139. Either party may be allowed, on notice, and on

or reply. such terms as to costs as the court may prescribe, to file a
supplemental petition, answer, or reply, alleging facts material
to the case, occurring after the former petition, ansawer or
reply. ,

morbentwoor  SkcT. 140. 'Whenever two or more actions are pending in

fendivgmay b the same court, which might have been joined, the defendant
may, on motion and notice to the adverse party, require him
to show cause why the same shall not be consolidated ; and
if no such cause be shown, the said several actions shall be
consolidated.

st o SECT. 141. The order for consolidation may be made by

made. the court, or by a judge thereof, in vacation.

Sect. 142. * * * Seor. 143. * * * Seor. 144. * * * Sgcr.

145. *** Secr. 146. *** Sgcr. 147. *** Secr. 148. ***
Sect. 149. *** Secr. 150. *** Sgcr. 151. *** SEgct. 152.
*** Secr.153. *** Sgcr. 154. *** Secr. 165, ** * Sger.
166, *** Seer. 157. *** Secr. 168. *** Secr. 159, ***
Secr. 160. *** Sgcr. 161. *** Sgcr. 162, *** Skcr. 163.
*** Secr. 164. *** Sgcr.165. *** SEecr.166. ** * Sgcr.

167. *** Secr. 168. *** Secr. 169. *** Sgcr. 170. ***

[TITLE VIII.]
CHAPTER II. — REPLEVIN OF PROPERTY.
Specific per- Sect. 171. The plaintiff in an action to recover the pos-

8onal property . .
may be demand- session of specific personal pr(?perty, may, at the commence-
ment of the suit, or at any time before answer, claim the
immediate delivery of such property, as provided in this
chapter.
Qrder for same, Secr. 172. An order for the delivery of property to the
: plaintiff, shall be made by the clerk of the court in which the
action is brought, when there is filed in his office an affidavit
of the plaintiff, his agent or attorney, showing: 1. A descrip-
tion of the property claimed. 2. That the plaintiff is the
owner of the property or has a special ownership or interest

therein, stating the facts in relation thereto, and that he is
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entitled to the immediate, possession of the property. 3.
That the property is wrongfully detained by the defendant.
4. That it was not taken in execution or any order or judg-
ment against said plaintiff, or for the payment of any tax,
fine, or amercement assessed against him, or by virtue of an
order of delivery issued under this chapter, or any other
mesne or final process issued against the plaintiff.

Sect. 173. The order for the delivery of the property to
the plaintiff shall be addressed and delivered to the sheriff.
It shall state the names of the parties, the court in which the
action is brought, and command the sheriff to take the prop-
erty, describing it, and deliver it to the plaintiff, and to make
return of the order on a day to be named therein.

Secr. 174. The return day of the order of delivery, when
issued at the commencement of the suit, shall he the same as
‘that of the summons; when issued afterwards, it shall be
twenty days after it issued.

Secr. 175. The sheriff shall execute the order by taking
the property therein mentioned. He shall also deliver a copy
of the order to the person charged with the unlawful deten-
tion of the property, or leave such copy at his usual place of
residence.

Sect. 176. The sheriff or other officer shall not deliver to
the plaintiff, his agent or attorney, the property so taken,
until there has been executed by one or more sufficient sure-
ties of the plaintiff, a written undertaking to the defendant, in
at least double the value of the property taken, to the effect
that the plaintiff shall duly prosecute the action and pay all
costs and damages which may be awarded against him.
The undertaking shall be returned with the order.

Secr. 177. For the purpose of fixing the amount of the
undertaking, the value of the property taken shall be ascer-
tained by the oath of two or more responsible persons, whom
the sheriff or other officer shall swear truly to assess the value
thereof.

Secr. 178. If the undertaking, required by section one
hundred and seventy-six, be not given within twenty-four
hours from the taking of the property under said order, the
sheriff or other officer shall return the property to the de-

fendant. And if the sheriff or other officer deliver any
property so taken to the plaintiff, his agent or attorney, or
7

3

Same.

Return day of
order.

Order, how ex-
ecuted

Property de-
livered, when.

Value, how as-
certained.

If undertaking
not given.
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keep the same from the defendant, without taking such
-security within the time aforesaid, or if he take insufficient
security, he shall be liable to the defendant in damages.

o fendant may Secr. 179. The defendant may, within twenty-four hours

ties. from the time the undertaking, referred to in the preceding
section, is given by the plaintiff, give nolice to the sheriff that
he excepts the sufficiency of the sureties. If he fail to do so,
he must be deemed to have waived all objections to them.
When the defendant excepts, the sureties must justify upon
notice, as bail on arrest. The sheriff, or other officer, shall be
responsible for the sufficiency of the sureties, until the objec-
tion to them is waived as above provided, or until they justify.
The property shall be delivered to the plaintiff when the
undertaking, required by section one hundred and seventy-
six, has been given.
If judgment Skcr. 180. If the property has been delivered to the plain-
be then rendered . . . . .
amminet the tiff and judgment be rendered against him on demurrer, or if
he otherwise fail to prosecute his action to final judgment,
the court shall, on application of the defendant or his attor-
ney, impannel a jury to inquire into the right of property and
right of possession of the defendant to the property taken.
If the jury shall be satisfied that said property was the prop-
erty of the defendant, at the commencement of the action,
or if they shall find that the defendant was entitled to the
possession only of the same at such time, then, and in either
case, they shall assess such damages for the defendant as are
right and proper; for which, with costs of suit, the court shall
render judgment for the defendant.

sdgment for - SgCT. 181, In all cases when the property has been deliv-

such case. ered to the plaintiff, where the jury shall find upon issue
joined for the defendant, they shall also find whether the
defendant had the right of property, or the right of possession
only, at the commencement of the suit; and if they find
either in his favor, they shall assess such damages as they
think right and proper for the defendant; for which, with
costs of suit, the court shall render judgment for the de-
fendant.

1y dement for Secr. 182. In all cases when the property has been deliv-

case. ered to the plaintiff, where the jury shall find for the plaintiff,
on an issue joined, or on inquiry of damages upon a judg-
ment by default, they shall assess adequate damages to the
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plaintiff for the illegal detention of the property, for which,
with costs of suit, the court shall render judgment for de-
fendant. :

SEcr. 183. When the property claimed has not been taken,  When pror-
or has been returned to the defendant by the sheriff, for want been returned.
of the undertaking required by section one hundred and
seventy-six, the action may proceed as one for damages only,
and the plaintiff shall be entitled to such damages as are
right and proper; but if the property be returned for want
of the undertaking required by section one hundred and
seventy-six, the plaintiff shall pay all costs made by taking
the same.

Sect. 184. An order may be directed to any other county , An order for

than the one in which the action is brought, for the delivery gﬁ%;%g%_‘ge
of the property claimed. Several orders may issue at the

samne time, or successively, at the option of the plaintiff; but

only one of them shall be taxed in the costs, unless otherwise

ordered by the court.

Skcr. 185. The sheriff or other officer in the execution of , Oficermay
the order of delivery, may break open any building or inclo- iog or inclosure.
sure, in which the property claimed, or any part thereof, is
concealed ; but not until he has been refused an entrance into
said building or inclosure, and the delivery of the property,

- after having demanded the same.

SEkct. 186. No suit shall be instituted on the undertaking , No =t insti-

given under section one hundred and seventy-six, before an &¥ing; except

when.
execution issued on a judgment in favor of the defendant in
the action shall have been returned, that sufficient property,
whereon to levy and make the amount of such judgment, can-
not be found in the county.

Sect. 187. Any order for the delivery of property issued o crderissued
under section one hundred and seventy-two, without the affi- * b et aside.
davit required thereby, shall be set aside at the cost of the
élerk issuing the same, and such clerk, as well as the plaintiff,

shall also be liable in damages to the party injured.
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CHAPTER III. ATTACHMENT.— Article I. General Attachment.—1I1.
Attachment in Certain Actions.

ARTICLE 1. GENERAL ATTACHMENT.— Subdivision 1. Grounds of Attachment. —
2. How Attachment oblained. —3. Frecution and Return thereof. — 4. Disposition
of Attached Property.—5. Proccedings upon Attachment.— 6. General Pro-
visions.

SUBDIVISION 1.~— Grounds of Attachment.

havestoimen,  SECT. 188. The plaintiff; in a civil action for the recovery

when- of woney, may, at or after the commencement thereof, have
an attachment against the property of the defendant and
upon the grounds herein stated: 1. When the defendant, or
one of several defendants, is a foreign corporation, or a non-
resident of this territory; or, 2. Has absconded with the
intent to defraud his creditors; or, 3. Has left the county of
his residence, to avoid the service of a summons; or, 4. So
conceals himself' that a summons cannot be served upon
him; or, 5. Is about to remove his property, or a part thereof,
out of the jurisdiction of the court, with the intent to defrand
his creditors; or, 6. Is about to convert his property, or a
part thereof, into money, for the purpose of placing it beyond
the reach of his creditors; or, 7. Has property, or rights in
action, which he conceals; or, 8. Has assigned,. removed, or
disposed of, or is about to dispose of his property, or a part
thereof, with the intent to defraud his creditors; or, 9. Fraud-
ulently contracted the debt, or incurred the obligation for
which suit is about to be, or has been brought. But an at-
tachment shall not be granted on the ground that the defend-
ant is a foreign corporation or a non-resident of this terri-
tory, for any claim other than a debt or demand arising upon
contract, judgment, or decree.

SUBDIVISION 2.— How an Attachment is obtained.
Order of at- Sect. 189. An order of attachment shall be made by the’

tachment, when

made. clerk of the court, in which the action is brought, in any case
mentioned in the preceding section, when there is filed in his
office an affidavit of the plaintiff, his agent or attorney, show-
ing: 1. The nature of the plaintiff’s claim. 2. That it is just.
3. The amount which the affiant believes the plaintiff ought
to recover; and 4. The existence of some one of the grounds

for attachment, enumerated in the preceding section.
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Sect. 190. When the ground of the attachment is, that Nt:g;%ﬁ:g
the defendant is a foreign corporation, or a non-resident of when necéseary.
this territory, the order of attachment may be issued without
an undertaking. In all other cases, the order of attachment
shall not be issued by the clerk, until there has been executed
in his office, by one or more sufficient sureties of the plaintiff,
to be approved by the clerk, an undertaking not exceeding
double the amount of the plaintiff’s claim, to the effect that
the plaintiff shall pay the defendant all damages, which he
may sustain by reason of the attachment, if the order be
wrongfully obtained.

Sect. 191.  The order of attachment shall be directed and  Dizeted (o
delivered to the sheriff. It shall require him to attach the substance.
lands, tenements, goods, chattels, stocks, or interest in stocks, .
rights, credits, moneys, and effects of defendant in his county,
not exempt by law from being applied to the payment of the
plaintiff’s claim, or so much thereof as will satisfy the plain-
tiff’s claim, to be stated in the order as in the affidavit, and the
probable costs of the action, not exceeding fifty dollars.

Seer. 192.  Orders of attachment may be issued to the  Ordersmay be
sheriffs of diflerent counties; and several of them may, at the ent sherifis.
option of the plaintiff, be issued at the same time, or in suc-
cession ; but such only as have been executed, shall be taxed
in the costs, unless otherwise directed by the court.

Sect. 193. The return day of the order of attachment, Returnday.
when issued at the commencement of the action, shall be the
same as that of the summons; when issued afterwards, it
shall be twenty days after it issued.

SuBDIVISION 8. — Execution and Return thereqf.

Secr. 194. When there are several orders of attachment  Ifeeversie
against the same defendant, they shall be executed in thes*"
-order in which they were received by the sheriff.

Sect. 195. The order of attachment shall be executed by ex:ZEeu and how
the sheriff without delay. He shall go to the place where the
defendant’s property may be found, and there, in the presence
of two residents of the county, declare that by virtue of said
order, he attaches said property at the suit of such plaintiff;
and the officer, with the said residents, who shall be first
sworn or affirmed by the officer, shall make a true inventory
and appraisement of all the property attached, which shall be

7 *
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signed by the officer and residents, and returned with the
order. 'Where the property attached is real property, the
officer shall leave with the occupant thereof, or, if there be no
occupant, in a conspicuous place thereon, a copy of the order.
Where it is personal property and accessible, he shall take
the same into his custody, and hold it subject to the order of
the court.
Froperty re- - SECT. 196.  The sheriff shall deliver the property attached
tion of undertake to the person in whose possesslon it was found, upon the
execution by such person, in the presence of the sheriff, of an
undertaking to the plaintiff, with one or more sufficient
sureties, resident in the county, to the effect that the parties
to the same are bound, in double the appraised value thereof,
that the property or its appraised value in money, shall be
forthcoming to answer the judgment of the court in the
action; but if it shall appear to the court that any part of
said property has been lost or destroyed by unavoidable
accident, the value thereof shall be remitted to the person so
bound.
If property Secr. 197. When the plaintiff, his agent, or attorney, shall

cannot be

reached, - make oath in writing that he has good reason to and does
answer. believe that any person or corporation, to be named and
within the county where the action is brought, has property .
of the defendant (describing the same) in his possession, if
the officer cannot come at such property, he shall leave with
such garnishee a copy of the order of attachment, with a
written notice, that he appear in court at the return of the
order of attachment, and answer as provided in section two
hundred and eleven.
orderongar-  SECT. 198. The copy of the order and the notice shall be
vea " served upon the garnishee, as follows: If he be a person,
they shall be served upon him personally, or left at his usual
place of residence; if a corporation, they shall be left with
the president or other officer of the same, or a managing
agent thereof.
Different at- Sect. 199. Different attachments of the same property
tachments may R
be made by same may be made by the same officer, and one inventory and ap-
praisement shall be sufficient, and it shall not be necessary to
return the same with more than one order.
Iattachedun-  SECT. 200. Where the property is under attachment, it

oeems. oduent shall be attached under subsequent orders as follows: 1. If it
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be real property, it shall be attached in the manner prescribed
in section one hundred and ninety-five. 2. If it be personal
property, it shall be attached as in the hands of the officer,
and subject to any previous attachment. 3. If the same per-
son or corporation be made a garnishee, a copy of the order
and notice shall be left with him, in the manner prescribed in
section one hundred and ninety-seven.

Sect. 201. The officer shall returr upon every order of
attachment what he has done under it. The return must
show the property attached, and the time it was attached.
‘When garnishees are served, their names, and the time each
was served, must be stated. The officer shall also return with
the order all undertakings given under it.

Sect. 202. An order of attachment binds the property at-
tached from the time of service, and the garnishee shall stand
liable to the plaintiff in attachment for all property, moneys,
and credits in his hands, or due from him to the defendant,
from the time he is served with the written notice mentioned
in section one hundred and ninety-seven ; but where the prop-
erty is attached in the hands of a consignee, his lien thereon
shall not be affected by the attachment.

SunpivisioN 4.— Disposition of Attached Property.

Sgkcr. 203. The court, or any judge thereof during vaca-
tion, may, on the application of the plaintiff, and on good
cause shown, appoint a receiver, who shall take an oath faith-
fully to discharge his duty, and shall give an undertakjng to
the Territory of Dakota, in such sum as the court or judge
may direct, and with such security as shall be approved by
the clerk of the court, for the faithful performance of his duty
as such receiver, and to pay over all money, and account for
all property, which may come into his hands by virtue of his
appointment, at such times and in such manner as the court
may direct. -

Sect. 204. Such receiver shall take possession of all notes,
due-bills, books of account, accounts, and all other evidences
of debt that have been taken by the sheriff or other officer, as
the property of the defendant in - attachment, and shall pro-
ceed to settle and collect the same. For that purpose, he
may commence and maintain actions in his own name as

9

Officer’s return.

Property
bound from time
of service, &c.

Receiver ap-
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ond.

His duties.
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such receiver; but in such actions no right of defence shall
be impaired or affected.

Secr. 205. Such receiver shall forthwith give notice of his
appointment to the persons indebted to the defendant in at-
tachment. The notice shall be written or printed, and shall
be served on the debtor or debtors, by copy personally, or by
copy left at the residence ; and from the date of such service,
the debtors shall stand liable to the plaintiff in attachment
for the amount of moneys and credits in their hands, or due
from them to the defendant in attachment, and shall account
therefor to the receiver.

Secr. 206. Such receiver shall, when required, report his
proceedings to the court, and hold all moneys collected by
him, and property which may come into his hands, subject to
the order of the court.

Secr. 207. Where a receiver is not appointed by the
court or a judge thereof, as provided in section two hundred
and three, the sheriff or other officer attaching the property
shall have all the powers and perform all the duties of a re-
ceiver appointed by the court or a judge, and may, if neces-
sary, commence and maintain actions in his own name as
such officer. He may be required to give security, other than
his official undertaking.

Sect. 208. The court shall make proper orders for the
preservation of the property, during the pendency of the suit.
It may direct a sale of property, when, because of its perish-
able nature or the costs of keeping it, a sale will be for the
benefit of the parties. In vacation, such sale may be ordered
by the judge of the court. The sale shall be public, after
such advertisement as is prescribed for the sale of like prop-
erty on execution, and shall be made in such manner, and
upon such terms of credit, with security, as the court [or]
judge, having regard to the probable duration of the action,
may direct. The proceeds, if collected by the sheriff, with all
the moneys received by him from garnishees, shall be held
and paid over by him, under the same requirement and re-
gponsibilities of himself and sureties, as are provided in respect
to money deposited in lieu of bail.
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SUBDIVISION 5.— Proceedings upon Altachment.

Secr. 209. If the defendant, or any other person on his dh‘zg':f;ege:;m

behalf, at any time before judgment, cause an undertaking to Sxeentiom of un-
be executed to the plaintiff by one or more sureties, resident
in the county, to be approved by the court, in double the
amount of the plaintiff’s claim as stated in his affidavit, to
the effect that the defendant shall perform the judgment of
the court, the attachment in such action shall be discharged,
and restitution made of any property taken under it, or the
proceeds thereof. Such undertaking shall also discharge the
liability of a garnishee in such action for any property of the
defendant in his hands.
Secr. 210. The undertaking mentioned in the last section, | Undertaking,
may, in vacation, be executed in the presence of the sheriff
having the order of attachment in his hands, or, after the
return of the order, before the clerk, with the same effect as if
executed in court; the sureties in either case to be approved
by the officer before whom the undertaking is executed.
Seor. 211. The garnishee shall appear as follows: If the . eenis,
order of attachment be returned during a term of court, he **"
shall appear at that term, if the order be returned during
vacation, he shall appear at the term next after its return.
He shall appear and answer, under oath, all the questions put
to him touching the property of every descriptién and credits
of the defendant, in his possession or under his control, and
he shall disclose truly the amount owing by him to the de-
fendant, whether due or not, and in case of a corporation, any
stock therein held by or for the benefit of the defendant at or
after the service of notice.
Sgecr. 212. A garnishee may pay the money owing to the Privilegesof
defendant by him, to the sheriff having the order of attach-
ment, or into court. He shall be discharged from liability to
the defendant, for any money so paid, not exceeding the plain-
tiff’s claim. He shall not be subjected to costs beyond those
caused by his resistance of the claim against him; and if he
disclose the property in his hands or the true amount owing
by him, and deliver or pay the same according to the order of
the court, he shall be allowed his costs.
Secr. 213. If the garnishee do not appear in court and . Samenee do
answer, as required by section two hundred and eleven, the
court may proceed against him by attachment as for a contempt.
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Sect. 214. If the garnishee appear and answer, and it is
discovered on his examination, that at or after the service of
the order of attachment and notice upon him, he was pos-
sessed of any property of the defendant, or was indebted to
him, the court may order the delivery of such property and
the payment of the amount owing by the garnishee, into the
court; or the court may permit the garnishee to retain the
property or the amount owing, upon the execution of an
undertaking to the plaintiff by one or more sufficient suretiés,
to the effect, that the amount shall be paid, or the property
forthcoming, as the court may direct.

Sect. 215. If the garnishee fail to appear and answer, or
if he appear and answer, and his disclosure is not satisfac-
tory to the plaintiff, or if he fail to comply with the order of
the court, to deliver the property and pay the money owing
into court, or give the undertaking required in the preceding
section, the plaintiff may proceed against him in an action,
by filing a petition in his own name, as in other cases, and
causing a summons to be issued upon it; and thereupon such
proceedings may be had as in other actions, and judgment
may be rendered in favor of the plaintiff, for the amount of
the property and credits, of every kind, of the defendant in
the possession of the garnishee, and for what shall appear
to be owing by him to the defendant, and for the costs of the
proceedings against the garnishee. If the plaintiff proceed
against the garnishee by action, for the cause that his dis-
closure was unsatisfactory, unless it appear in the action
that such disclosure was incomplete, the plaintiff shall pay
the costs of such action. The judgment in this action may
be enforced as judgments in other cases. 'When the claims
of the plaintiffs in attachment are gatisfied, the defendant in
attachment may, on motion, be substituted as the plaintiff in
the judgment. '

Secr. 216. Final judgment shall not be rendered against

Do ne the garnishee, until the action against the defendant in at-

liver property,
&c.

tachment has been determined; and if in such action judg-
ment be rendered for the defendant in attachment, the gar-
nishee shall be discharged and recover costs. If the plain-
tiff shall recover against the defendant in attachment, and the
garnishee shall deliver up all the property, moneys, and credits
of the defendant in his possession, and pay all the moneys
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from him due, as the court may order, the garnishee shall be
discharged, and the costs of the proceedings against him shall
be paid out of the property and moneys so surrendered, or as
the court may think right and proper.

Sgcr. 217. If judgment be rendered in the action for the Ifjudgment
defendant, the attachment shall be discharged, and the prop- *rdant
erty attached, or its proceeds shall be returned to him.

Secr. 218. If judgment be rendered for the plaintiff, it Ifjndgment
shall be satisfied as follows: So much of the property remain- Plintff, how sat-
ing in the hands of the officer, after applying the moneys
arising from the sale of perishable property, and so much of
the personal property and lands and tenements, if any, whether
held by legal or equitable title, as may be necessary to satisfy
the judgment, shall be sold by order of the court, under the
same restrictions and regulations as if the same had been
levied on by execution; and the money arising therefrom,
with the amount which may be recovered from the garnishee,
shall be applied to satisfy the judgment and costs. If there
be not enough to satisfy the same, the judgment shall stand,
and the execution may issue thereon for the residue, in all
respects as in other cases. Any surplus of the attached prop-
erty, or its proceeds, shall be returned to the defendant.

Sect. 219. The court may compel the delivery to the rgccedings on
sheriff, for sale, of any of the attached property for which an
undertaking may have been given, and may proceed summa-
rily on such undertaking, to enforce the delivery of the prop-
erty, or the payment of such sum as may be due upon
the undertaking, by rules and attachments, as in cases of
contempt.

Secr. 220. The court may order the sheriff to repossess r;gg:s;nfsnﬁgmlf
himself, for the purpose of selling it, any of the attached of attached prop-
property which may have passed out of his hands, without
having been sold or converted irito money; and the sheriff
shall, under such order, have the same power to take the
property as he would have under an order of attachment.

Secr. 221. If personal property which has been attached If attached

rsonal prop-

be claimed by any person other than the defendant, it shall E:tybec‘gimgd
. . y another per-

be the duty of the officer to have the validity of such claim =

tried, and such proceedings must be had thereon, with the

like effect as in case the property had been seized upon exe-

cutiop, and claimed by a third person.
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yberesevernl  SgcT. 222, Where several attachments are executed on
exccuted on same the same property, or the same persons are made garhishees,
the court, on the motion of any of the plaintiffs, may order a
reference to ascertain and report the amounts and priorities of

the several attachments.

SUBDIVISION 8. — General Provisions.

jasort scquires Sect. 223. From the time of the issuing of the order of
when  1fdefen- attachment, the court shall be deemed to have acquired juris-
charter expires. - diction and to have control of all subsequent proceedings
under this chapter; and if, after the issuing of the order, the
defendant being a person, should die, or a corporation, and its
charter should expire by limitation, forfeiture, or otherwise,
the proceeding shall be carried on; but in all such cases, other
than where the defendant was a foreign corporation, his legal
representatives shall be made parties to the action.
wnclendantmay  Sgor, 224, The defendant may, at any time before judg-
security, when. ment, after reasonable notice to the plaintiff, move the court
for additional security on the part of the plaintiff; and if, on
such motion, the court is satisfied that the surety in the plain-
tift’s undertaking has removed from this territory, or is not
sufficient for the amount thereof, it may vacate the order of
attachment and direct restitution of any property taken under
it, unless, in a reasonable time, to be fixed by the court, suffi-
cient security is given by the plaintiff.
pofendantmay  SpeT. 225, The defendant may, at any time before judg-
ofattachment. ment, upon reasonable notice to the plaintiff, move to dis-
charge an attachment, as to the whole or a part of the prop-

erty attached.

e e on Sect. 226. If the motion be made upon affidavits-on the
papers. part of the defendant, or papers and evidence in the case, but

not otherwise, the plaintiff may oppose the same by affidavits
or other evidence, in addition to that on which the order of
attachment was made.

ARTICLE II. — ATTACHMENTS IN CERTAIN ACTIONS.

Atachment in - SECT. 227. 1. Where a debtor has sold, conveyed, or oth-
Iptintent.  erwise disposed of his property, with the fraudulent intent to
cheat or. defraud his creditors, or to hinder or delay them in

the collection of their debts; or, 2. Is about to makeesuch
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sale, conveyance, or disposition of his property, with such
fraudulent intent; or, 3. Is about to remove his property, ora
material part thereof, with the intent, or to the effect, of
cheating or defrauding his creditors, or of hindering and
delaying them in the collection of their debts, a creditor may
bring an action on a claim before it is due, and have an
attachment against the property of the debtor.

Secr. 228. The attachment authorized by the last section, Sertain oath |
may be granted by the court in which the action is brought, attachment is
or by a judge thereof, but before such action shall be brought,
or such attachment shall be granted, the plaintiff, his agent or
attorney shall make an oath in writing, showing the nature
and amount of the plaintiff’s claim, that it is just, when the
same shall become due, and the existence of some one of the
grounds for attachment, enumerated in the preceding sec-
tion.

Sect. 229. If the court or judge refuse to grant an order (o court ofuse
of attachment, the action shall be dismissed, but without pre- '
judice to a future action; and in all such actions, application
for an attachment must be made.

Secr. 230. The order of the court or judge granting the g 0rder to pec-
attachment, shall specify the amount for which it is allowed, which it is
not exceeding a sum sufficient to satisfy the plaintiff’s claim
and the probable costs of the action.

Sect. 231. The order of attachment, as granted by theb“';ﬂfgt?é“:,’f.
court or judge, shall not be issued by the clerk until there has {soysrgorderis ’
been executed, in his office, such undertaking on the part
of the plaintiff, as is directed by section one hundred and
ninety. :

Secr. 232. The plaintiff in such action shall not have _Nojudgment
. . . . before claim is
judgment on his claim, before it becomes due, and the pro- ave.
ceedings on attachment may be conducted without delay.

Skct. 233. The proceedings in the first article of this Attachment

R . under this article,

chapter, subsequent to section one hundred and ninety, shall, how regulated.
so far as they are applicable, regulate the attachments au-

thorized by this article.

CHAPTER 1V.—INJUNCTION.

Skcr. 234. The injunction provided by this code is a com- _The injunc-
tion. Writ of,

mand to refrain from a particular act. It may be the final sbolished.
8
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judgment in an action, or may be allowed as a provisional
remedy; and when se allowed, it shall be by order. The
writ of injunction is abolished.
inprenperny - SEcr. 235, When it appears by the petition that the
grunted. plaintiff is entitled to the relief demanded, and such relief, or
any part thereof, consists in restraining the commission or
continuance of some act, the commission or continuance of
which, during the litigation, would produce great or irrepar-
able injury to the plaintiff, or when, during litigation, it
appears that the defendant is doing or threatens, or is about
to do, or is procuring, or suffering to be done, some act in
violation of the plaintiff’s rights, respecting the subject of
action, and tending to render the judgment ineffectual, a
temporary injunction may be granted to restrain such act.
It may also be granted in any case where it is specially
authorized by statute.
sy whomand  Sper, 236, The injunction may be granted at the time of
commencing the action, or at any time afterwards, before
judgment, by the supreme court or any judge thereof, the
district court or any judge thereof, upon its appearing satis-
factorily to the court or judge, by the affidavit of the plaintiff
or his agent, that the plaintiff is entitled thereto.
plarties maybe  Sger. 237, If the court or judge deem it proper that the
defendant, or any party to the suit, should be heard before
granting the injunction, it may direct a reasonable notice to be
given to such party to attend for such purpose at a specified
time and place, and may, in the mean time, restrain such
party.
ag, Franted Sect. 238. An injunction shall not be granted against a
whoanswers.  party who has answered, unless upon notice ;. but such party
may be restrained until the decision of the application for an
injunction.
aNot operative,  SEcT. 239. No injunction, unless prov1ded by special
ingisgiven.  statute, shall operate until the party obtaining the same shall
give an undertaking, executed by one or more sufficient
sureties, to be approved by the clerk of the court granting
such injunction, in an amount to be fixed by the court or
judge allowing the same, to secure to the party enjoined the
damages he may sustain, if it be finally decided that the
injunction ought not to have been granted.
If “injunction  Sger. 240. The order of injunction shall be addressed to

~allowed.”
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the party enjoined, shall state the injunction, and shall be
issued by the clerk. 'Where the injunction is allowed at the
commencement of the action, the clerk shall indorse upon the
summons, “injunction allowed,” and it shall not be necessary
to issue the order of injunction; nor shall it be necessary to
issue the same, where notice of the application therefor has
been given to the party enjoined. The service of the sum-
mons so indorsed, or the notice of the application for an
injunction, shall be notice of its allowance.

Secr. 241. Where the injunction is allowed during the ot alowed dur.
litigation and without notice of the application therefor, the without notice.
order of injunction shall be issued, and the sheriff forthwith
serve the same upon each party enjoined, in the manner
prescribed for serving a summons, and make return thereof
without delay.

Secr. 242. An injunction binds the party, from the time Whenbinding.
he has notice thereof, and the undertaking required by the
applicant therefor, is executed.

Seor: 243. No injunction shall be granted by a judge, (ot granted
after a motion therefor has been overruled on the merits of overrulea.
the application, by his court.

Secr. 244.  An injunction granted by a judge may be  Itsenforce-.
enforced, as the act of the court. Disobedience of an injunc-
tion may be punished as a contempt, by the court or any
judge, who might have granted it in vacation. An attach-
ment may be issued by the court or judge, upon being satis-
fied by affidavit of the breach of the injunction, against the
party guilty of the same; and he may be required, in the
discretion of the court or judge, to pay a fine not exceeding
two hundred dollars for the use of the county, to make
immediate restitution to the party injured, and give further
security to obey the injunction ; or in default thereof, he may
be committed to close custody, until he shall fully comply
with such requirement, or be otherwise-legally discharged.

Secr. 245. A party enjoined may, at any time before Party enjoimed

judgment, upon reasonable notice to the party who has ob- gﬁﬁi{%ﬁ;
tained the injunction, move the court for additional security ;
and if it appear that the surety in the undertaking has
removed from the territory, or is insufficient, the court may
vacate the injunction, unless in a reasonable time sufficient

security be given.
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Skct. 216. On the hearing of an application for an injunc-
tion, eack party may read affidavits. All affidavits shall be
filed.

Secr. 247. If the injunction be granted without notice,
the defendant, at any time before the trial, may apply, npon
notice, to the court in which the action is brought, or any
judge thereof, to vacate or modify the same. The applica-
tion may be made upon the petition and affidavits upon
which the injunction is granted, or upon affidavits on the part
of the party enjoined, with or without answer. The order of
the judge allowing, dissolving, or modifying an injunction,
shall be returned to the office of the clerk of the court in
which the action is brought, and recorded and obeyed, as if
made by the court.

Sect. 248. If the application be made upon affidavits on
the part of the defendant, but not otherwise, the plaintiff may
oppose the same to affidavits or other evidence, in addition
to that on which the injunction was granted.

Sect. 249. A defendant may obtain an injunction upon
an answer in the nature of a counter claim. He shall pro-
ceed in the manner prescribed in this chapter.

CHAPTER V.— RECEIVERS AND OTHER PROVISIONAL REMEDIES.

Secr. 250. A receiver may be appointed by the supreme
court, or district court or by any judge of either: 1. In an
action by a vendor to vacate a fraudulent purchase of prop-
erty, or by a creditor to subject any property or fund to his
claim, or between partners or others jointly owning or inter-
ested in any property or fund, on the application of the
plaintiff or of any party whose right to or interest in the
property or fund, or the process thereof is probable, and where
it is shown that the property or fund is in danger of being
lost, removed, or materially injured. 2. In an action by a
mortgagee for the foreclosure of his mortgage, and sale of the
mortgaged property, where it appears that the mortgaged
property is in danger of being lost, removed, or materially
injured, or that the condition of the mortgage has not been
performed, and that the property is probably insufficient to
discharge the mortgaged debt. 3. After judgment to carry
the judgment into effect. 4. After the judgment, to dispose
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of the property according to the judgment, or to preserve it
during the pendency of an appeal, or when an execution has
been returned unsatisfied, and the judgment debtor refuses to
apply the property in satisfaction of the judgment. 5. In the
cases provided in this code, and by special statutes, when a
corporation has been dissolved or is insolvent, or in imminent
danger ‘of insolvency, or has forfeited its corporate rights.
6. In all other cases where receivers have heretofore been
appointed by the usages of courts of equity.

Skcr. 251. No party or attorney or person interested in an
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No interested

person_ap-

action shall be appointed receiver therein. pointed.

Sect. 252. Before entering upon his duties, the receiver

Receiver to be

sworn and exe-

must be sworn to perform them faithfully, and, with one or cute undertak-

more sureties, approved by the court or judge, execute an un-
dertaking to such person and in such sum as the court or
judge shall direct, to the effect that he will faithfully discharge
the duties of receiver in the action, and obey the orders of the
court therein.

Secr. 253. The receiver has, under the control of the
court, power to bring and defend actions in his own name, as
receiver, to take and keep possession of the property, to re-
ceive rents, collect debts, to compound for and compromise
the same, to make transfers and generally to do such acts re-
specting the property as the court may authorize.

Secr. 254. Funds in the hands of a receiver may be in-

ing.

His powers.

Funds in his

ands, when in-

_vested upon interest, by order of the court; but no such order vested.

shall be made except upon the consent of all parties to the
action. ‘

.SEcT. 256. When it is admitted by the pleading or exam-
ination of a party, that he has in his possession or under his
control, any money or other thing capable of delivery, which,
being the subject of the litigation, is held by him as trustee
for another party, or which belongs or is due to another party,
the court may order the same to be deposited in court, or
delivered to such party, with or without security, subject to
the further discretion of the court.

‘When owner-

ship admitted.

SEcT. 256. Whenever, in’ the exercise of its authority, a Wben orderof -

court shall have ordered the deposit or delivery of money or Pwed

other thing, and the order is disobeyed, the court, besides

punishing disobedience as for a contempt, may make an or-

der, requiring the sheriff to take the money or thing and
8*
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deposit or deliver it in conformity with the direction of the
court.

TITLE IX.

TRIAL.

CHAPTER 1. Issue. —II. Trial.

CHAPTER I.—IssvE.

SEcT. 257. Issues arise on the pleadings, where a fact, or
conclusion of law, is maintained by one party and contro-
verted by the other. They are of two kinds: 1. Of law. 2.
Of fact.

Skct. 258. An issue of fact arises: 1. Upon a material
allegation in the petition denied by the answer. 2. Upon a
set-off or counter claim presented in the answer and denied by
the reply. 3. Upon material new matter in the answer or re-
ply, which shall be considered as controverted by the opposite
party without further pleading.

CHAPTER II. TriAr.— Article- L Trial in General. —IL. Trial by
Jury.— 11 Trial by the Court. —1V. Trial by Referees.— V. Ezcep-
tions.— VI. New Trials. — VIL. General Provisions.— VIII. Time of
Trial.

—

ARTICLE I.— TRIAL IN GENERAL.

Sect. 259. A trial is a judicial examination of the issues,
whether of law or of fact, in an action.

Sect. 260. Issues of law must be tried by the court, un-
less referred as provided in section two hundred and seventy-
eight. Issues of fact, arising in actions for the recovery of
money, or of specific real or personal property, shall be tried
by a jury, unless a jury trial is waived, or a reference be or-
dered as hereinafter provided. :

Skcr. 261. All other issues of fact shall be tried by the
court, subject to its power to order any issue or issues to be
tried by a jury, or referred, as provided in this code.
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ARTICLE II. TriaLs BY JURY.— Subdivision 1. Formation of the Jury.—2. Con-
duct of the Trial. —8. Verdict.

SuspivisioN 1.— Formation of the Jury.

Sect. 262. The general mode of summoning, empanneling,  Juy formed
challenging, and swearing a jury, shall be as otherwise pro-

vided by law.
Sunp1vIsION 2.— Conduct of the Trial.

Sect. 263. When the jury has been sworn, the trial shall , il proceed,
proceed in the following order, unless the court for special
reasons otherwise direct: 1. The plaintiff must briefly state
his claim, and he may briefly state the evidence by which he
expects to sustain it. 2. The defendant must then briefly
state his defence, and may briefly state the evidence he ex-
pects to offer in support of it. 3. The party who would be
defeated, if no evidence were given on either side, must first
procure his evidence ; the adverse party will then produce his
evidence. 4. The parties will then be confined to rebutting
evidence, unless the court, for good reasons, in furtherance of
justice, permits them to offer evidence in their original case..
5. When the evidence is concluded, either party may request
instructions to the jury on points of law, and be heard upon
the same, which shall be given or refused by the court; which
instructions shall be reduced to writing, if either party require
it. 6. The parties may then submit or argue the case to the
jury. In the argument, the party required first to produce
his evidence, shall have the opening and conclusion. If sev-
eral defendants, having separate defences, appear by different
counsel, the court shall arrange their relative order. 7. The
court may again charge the jury after the argument is con-
cluded. ‘

Secr. 264. Whenever, in the opinion of the court, it is pouren view of
proper for the jury to have a view of property which is the -
subject of litigation, or of the place in which any material
fact occurred, it may order them to be conducted in a body
under the charge of an officer to the place, which shall be
shown to them by some person appointed by the court for
that purpose. While the jury are thus absent, no person
other than the person so appointed, shall speak to them on
any subject connected with the trial.
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SEcT. 265. When the case is finally submitted to the jury,
they may decide in court or retire for deliberation. If they
retire, they must be kept together in some convenient place,
under the charge of an officer until they agree upon a verdict,
or are discharged by the court, subject to the discretion of the
court to permit them to separate temporarily at night, and at
their meals. The officer having them under his charge, shall
not suffer any communication to be made to them, or make
any himself, except to ask them if they have agreed upon
their verdict, unless by order of the court, and he shall not,
before their verdict is rendered, communicate to any person
the state of their deliberations, or the verdict agreed upon.

Sect. 266. If the jury are permitted to separate either
during the trial, or after the case is submitted to them, they
shall be admonished by the court that it is their duty not to
converse with, or suffer themselves to be addressed by any
other person, on any subject of the trial, and that it is their
duty not to form or express any opinion thereon, until the
cause is finally submitted to them. )

Secr. 267. After the jury have retired for deliberation, if
there be a disagreement between them as to any part of the
testimony, or if they desire to be informed as to any part of
the law arising in the case, they may request the officer to
conduct them to the court, where the information upon the
point of law shall be given, and the court may give its recol-
lection as to the testimony on the point in dispute, in the
presence of, or after notice to the parties or their counsel.

Sect. 268. The jury may be discharged by the court on
account of the sickness of a juror, or other accident or calamity
requiring their discharge, or by consent of both parties, or after
they have been kept together until it satisfactorily appears
that there is no probability of their agreeing.

Sect. 269. In all cases where the jury are discharged dur-
ing the trial, or after the cause is submitted to them, it may
be tried again immediately, or at a future time, as the court
may direct.

Sect. 270. When the jury have agreed upon their verdict,
they must be conducted into court, their names called by the
clerk, and the verdict rendered by the foreman. When the
verdict is announced, either party may require the jury to be
polled, which is done by the clerk asking each juror if it is
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his verdict. If any one answers in the negative, the jury must
again be sent out for further deliberation.

Secr. 271. The verdict shall be written, signed by the _ Yerdicttobe
foreman, and read by the clerk to the jury, and the inquiry $igned. Ifdefec-
made whether it is their verdict. If any juror disagrees, the
jury must be sent out again; but if no disagreement be ex-
pressed, and neither party requires the jury to be polled, the
‘verdict is complete, and the jury discharged from the cade.

If, however, the verdict be defective in form only, the same
may, with the assent of the jury before they are discharged,

be corrected by the court.

SuBpIvISION 8. — Verdicl.

Secr. 272. The verdict of a jury is either general or Generalond
pecial verdicts.
special. A general verdict is that by which they pronounce
generally upon all or any of the issues, either in favor of the
plaintiff or defendant. A special verdict is that by which
the jury finds the facts only. It must present the facts as
established by the evidence, and not the evidence to prove
them; and they must be so presented as that nothing remains
to the court, but to draw from them conclusions of law.

SEcT. 273. In every action for the recovery of money In what csses
only, or specific real property, the jury, in their discretion,
may render a general or special verdict. In all other cases,
the court may direct the jury to, find a special verdict in
writing, upon all or any of the issues; and in all cases may
instruct them if they render a general verdict, to find upon
particular questions of fact to be stated in writing, and may
direct a written finding thereon. The special verdict or
finding must be filed with the clerk and entered on the
journals.

Secr. 274. When the special finding of facts is inconsist- , Iffinding facts
ent with the general verdict, the former controls the latter, and general verdict.
the court may give judgment accordingly.

Secr. 275. When, by the verdict, either party is entitled Juymust =

to recover money of the adverse party, the jury, in their ver- money recovera-
dict, must assess the amount of recovery.

ARTICLE IIL — TRiAL BY THE COURT.
Sect. 276. The trial by jury may be waived by the par-
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e by Jury ties in the action arising on contract, and with the assent of
when. the court, in other actions, in the following manner: 1. By
the consent of the party appearing, when the other party fails
to appear at the trial by himself or attorney. 2. By written
consent in person, or by attorney, filed with the clerk. 3. By

oral consent in open court entered on the journal.
Tpontrialof  Spctr. 277. Upon the trial of questions of fact by the

questionsof facts, . .
court need not ~ court, it shall not be necessary for the court to state its find-

state finding,

exceptwhen.  jng  except, generally, for the plaintiff or defendant, unless
one of the parties request it, with the view of excepting to
the decision of the court upon the questions of law involved
in the trial; in which case the court shall state in writing the
conclusions of fact found, separately, from the conclusions of

law.

ARTICLE 1V.—TRIAL BY REFEREES.

tony Sore Sect. 278.  All or any of the issues in the action, whether
of fact or law, or both, may be referred, upon the written
consent of the parties, or upon their oral consent in court en-
tered upon the journal.

a0 s parties Sect. 279. When the parties do not consent, the court

Soprt may direct. May, upon the application of either, or of its own motion,

whatoases.  direct a referee in either of the following cases: 1. Where
the trial of an issue of fact shall require the examination of
mutual accounts, or where the account is on one side only,
and it shall be made to appear to the court, that it is neces-
sary that the party on the other side should be examined as a
witness to prove the account; in which cases the referees may
be directed to hear and report upon the whole issue, or upon
any specific question of fact involved therein; or, 2. Where
the taking of an account shall be necessary for the informa-
tion of the court before judgment, in cases which may be
determined by the court, or for carrying a judgment into
effect ; or, 3. Where a question of fact, other than upon the
pleadings, shall arise upon motion or otherwise, in any stage
of the action. '

rofery Defore Secr. 280. The trial before referees is conducted in the
conducted. same manner as a trial by the court. They have the same

power to summon and enforce the attendance of witnesses,
to administer all necessary oaths in the trial of the case, and
to grant adjournments, as the court, upon such trial. They
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must state the facts found and the conclusions of law sepa-
rately, and their decision must be given, and may be excepted
to and reviewed in like manner. The report of the referees
upon the whole issue stands as the decision of the court, and
judgment may be entered thereon in the same manner as if
the action had been tried by the court. When the reference
is to report the facts, the report has the effect of a special
verdict. ~

Sect. 281. In all cases of reference, the parties, except neTties may
when an infant may be a party, may agree upon a suitable grees, o court
person or persons, not exceeding three, and the reference shall
be ordered accordingly; and, if the parties do not agree, the
court shall appoint one or more referees, not exceeding three,
who shall be free from exception.

SEect. 282. A reference as provided in this chapter cannot  jeferenee can-
be ordered by any court inferior to the district court, except ¥ ¥hat courts.
by consent of parties to the reference and referees.

Skect. 283. It shall be the duty of the referees to sign any  Referces sign
true exceptions taken to any order or decision by them made 2nd refum same
in the case, and return the same with their report to the court
makmg the reference.

Sect. 284. A judge in vacation, upon the written consent Judgemay

of the parties, may make any order of reference which the grence, whenand
court, of which he is a member, could make in term time.
In such case, the order of reference shall be made on the
written agreement of the parties to refer, and shall be filed
with the clerk of the court with the other papers in the
[case].

Sect. 285. The referees must be sworn or affirmed well mlgffgfeme‘ae
and faithfully to hear and examine the cause, and to make a
just and true report therein according to the best of their un-
derstanding. The oath may be administered by any person
authorized to take depositions.

Sect. 286. The referees shall be allowed such compensa-  Compensation
tion for their services as the court may deem just and proper, of eferses.

which shall be taxed as a part of the costs in the case.

ARTICLE V.— EXCEPTIONS.

Secr. 287. An exception is an objection taken to a de- Anexception
cision of the court upon a matter of law.
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Secr. 288. The party objecting to the decision must
except at the time the decision is made, and time may be
given to reduce the exception to writing, but not beyond the
term.

Sect. 289. No particular form of exception is required.
The exception must be stated, with so much of the evidence
as is necessary to explain it, and no more, and the whole as
briefly as possible.

Sect. 290. When the decision objected to is entered on
the record, and the grounds of objection appear in the entry,
the exception may be taken by the party causing to be noted,
at the end of the decision, that he excepts.

Secr. 291. Where the decision is not entered on the
record, or the grounds of objection do not sufficiently appear
in the entry, the party excepting must reduce his exception to
writing, and present to the court for its allowance. If true,
it shall be the duty of a mnajority of the judges composing the
court, to allow and sign it, whereupon it shall be filed with
the pleadings as part of the record, but not spread at large on
the journal. If the writing is not true, the court shall correct
it, or suggest the correction to be made, and it shall then be
signed as aforesaid.

Sect. 292. No exception shall be regarded, unless it is
material, and prejudicial to the substantial rights of the party
excepting.

Secr. 293. Exceptions taken to the decision of any court
of record may, by leave of such court, be withdrawn from
the files by the party taking the same, at any time before pro-
ceedings in error are commenced, and before the exceptions
are recorded.

ARTICLE VI.—Ngw TriArL.

Sect. 294. A new trial is a reéxamination in the same
court of an issue of fact after a verdict by a jury, report of a
referee, or a decision by the court. The former verdict, report,
or decision shall be vacated, and a new trial granted, on the
application of the party aggrieved for any of the following
causes affecting materially the substantial rights of suche
party: 1. Irregularity in the proceedings of the counrt, jury,
referee, or prevailing party, or any order of the court, or ref-
eree, or abuse of discretion, by which the party was prevented
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from having a fair trial. 2. Misconduct of the jury or pre-
vailing party. 3. Accident or surprise, which ordinary pru-
dence could not have guarded against. 4. Excessive dam-
ages, appearing to have been given under the influence of
passion or prejudice. 5. Error in the assessment of the
amount of recovery, whether too large or too small, where the
action is upon a contract, or for the injury or detention of
property. 6. That the verdict, report, or decision, is not sus-
tained by sufficient evidence, or is contrary to law. 7. Newly
discovered evidence material for the party applying, which he
could not, with reasonable diligence, have discovered and pro-
duced at the trial. 8. Error of law occurring at the trial, and
excepted to by the party making the application.

Secr. 295. A new trial shall not be granted on account g ol mot
of the smallness of damages in an action for an injury in the
person or reputation, nor any other action where the damages
shall equal the actual pecuniary injury sustained.

Sect. 296. The application for a new trial must be made for, entioh
at the term the verdict, report, or decision is rendered, and
except for the cause of newly-discovered evidence, material
for the party applying, which he could not with reasonable
diligence have discovered and produced at the trial, shall be
within three days after the verdict or decision was rendered,
unless unavoidably prevented.

Secr. 297. The application must be by motion upon writ- “wtotion upon
ten grounds, filed at the time of making the motion. The
causes enumerated in subdivisions two, three, and seven, of
section two hundred and ninety-four, must be sustained by
affidavits showing their truth, and may be controverted by
affidavits.

Seor. 2908. Where the grounds for a new trial could not,  Where erounds
with reasonable diligence, have been discovered before, but Jiscovered after
are discovered after the term at which the verdict, report of
referee, or decision was rendered, or made, the application
may be made by petition, filed as in other cases; on which a
summons shall issue, be returnable and served, or publication
made as prescribed in section sixty-nine. The facts stated in
the petition shall be considered as denied without answer,
and if the service shall be complete in vacation, the case shall
be heard and summarily decided at the ensuing term. The

case shall be placed on the trial docket, and the witnesses
9
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shall be examined in open court, or their depositions taken as
in other cases, but no such petition shall be filed more than
one year after the final judgment was rendered.

ARTICLE VIL — GENERAL Provisioxs.
When damages  SECT. 299. 'Whenever damages are recoverable, the plain-

e recoverable.
e tiff may claim and recover any rate of damages to which he
may be entitled for the cause of action established.
Provisionsre-  SECT. 300. The provision of this title respecting trials by
specting trials by | R o .
ury apply totd jury apply, so far as they are in their nature applicable, to

als by court. )
trials by court.

ARTICLE VIII. —TinE oF TriAL.
Books to be Sect. 301. The clerk of the district court shall keep at

Fepkby theclrke least five books, to be called the “appearance docket,” the
“trial docket,” the “journal,” the “record,” and “execution
docket.”

albe appesrance  SgcT. 302,  On the appearance docket, he shall enter all
actions in the order in which they were brought, the date of
the summons, the time of the return thereof by the officer and
his return thereon, the time of filing the petition, and all sub-
sequent pleadings.

aoThe trial Sect. 303. The trial docket shall be made out by the
clerk of the court, at least twelve days before the first day of
each term of the court; and the actions shall be set for par-
ticular days in the order in which the issues were made up,
whether of law or of fact, and so arranged that the cases set
for each day shall be tried as nearly as may be on that day.
For the purpose of arranging said docket, an issue shall be
considered as made up, when either party is in default of a
pleading.

o Trils, i what Sect. 304. The trial of an issue of fact, and the assess-
ment of damages in any case shall be in the order in which
they are placed on the trial docket, unless by consent of the
parties, or the order of the court, they are continued or placed
at the heel of the docket. The time of hearing all other cases
shall be in the order in which they are placed on the docket,
unless the court in its discretion shall otherwise direct. The
court may in its discretion hear, at dny time, a motion ; and
may by rule prescribe the time for hearing motions.
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Skcr. 305. In any civil action, wherein the defendant Appearance
shall answer or demur on or before the first day of the term
next succeeding the service of process, such first term shall be
the appearance term, and such cause shall be continued, on
the application of either party, to the next term, at which time
the same shall be tried, unless for good cause the court shall
continue the same.

Secr. 306. In actions wherein default is made, judgment ;g2 o of
shall be rendered at the first term after the service of process, ot rendered at
provided service shall be made not less than ten days before
the term. '

Sect. 307. The clerk shall make out a copy of the trial itk o ake,
docket for the use of the bar before the first day of the term docket-

of court.

TITLE X.

EVIDENCE.

CHAPTER 1. Competency of Witnesses.—1II. Means of producing Wit-
nesses. — I11. Mode of taking their Testimony.— IV. Admission, Inspec-
tion, and Production of Documents and General Provisions.— V. Perpetu-
ation of Testimony.

CHAPTER I.— CoMPETENCY OF WITNESSES.

Sect. 308. Every human being of sufficient capacity to , Qualifications
understand the obligations of an oath, is a competent witness
in all cases, both civil and criminal, except as herein other-
wise declared ; and no person shall be disqualified as a witness
in any civil action or proceeding, by reason of his or her inter-
est in the result of the same, as a party or otherwise; but
such interest may be shown for the purpose of affecting his
or her credibility.

Skcr. 309. No party to a suit shall be allowed to testify Yo party to
in his own behalf, by virtue of the last section, when the whea.
adverse party is the executor, administrator, or heir of a
deceased person, where the facts to be proved transpired
before the death of such deceased person.

Secr. 310. Facts which have heretofore caused the exclu-  Fects which
sion of testimony may still be shown for the purpose of les- testimony may

. . oy o1s lessen credibility .
sening its credibility.

b
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wiguz:i?;i and  SEcT. 311. The husband can, in no case, be a witness for

when. ~  or against the wife, nor the wife for or against the busband,
unless the contract or facts to be sworn to are in the excla-
sive knowledge of such husband or wife, as agent or other-
wise, in which case but one can testify, and unless in a crimi-
nal proceeding for a crime committed by the one against the
other.

Same. Sect. 312. Neither husband or wife can be examined in
any case as to any communication made by the one to the
other, while married, nor as to any fact learned in conse-
quence of the marriage relation; nor shall they, after such
relation ceases, be permitted to reveal, in testimony, any such
communication or fact.

Attorney, phy-  SgcT. 313. No attorney, counsellor, physician, surgeon,

sician, minister,

ke, notaliowed minjster of the gospel, or priest, shall be allowed, in giving

dential commu- - testimony, to disclose any confidential communication, prop-
erly intrusted to him in his professional capacity, and neces-
sary and proper to enable him to discharge the functions of
his office according to the usual course of practice or disci-
pline. ,

;lol:;togﬁ;}l‘;lc;_ Sect. 314. The prohibitions of the last section do not

ble when waived. apply to cases where the party, in whose favor they are
enacted, waives the rights thereby conferred.

aliblioofleer  SECT. 315. A public officer cannot be examined as to

ined, when.  communications made to him in official confidence, when the

. public interests would suffer by the disclosure.

oxiness nob Secr. 316. A witness is not excused from answering a

snswering, when. question upon the mere ground that he would be thereby
subjected to a civil liability.

wammer ehes.  Secr. 317. But when the matter sought to be elicited
would tend to render him criminally liable, or to expose him
to public ignominy, he is not compelled to answer, except as
provided in the next section.

b e MY SECT. 318. A witness may be interrogated as to his

i Previous convictions for a felony. But no other proof of
such conviction is competent except the record thereof.

acts otensof - SEcT. 319. When the part of an act, declaration, conver-

S o Een In sation, or writing is given in evidence by one party, the whole

mainder may b on the same subject may be inquired into by the other; thus,
when a letter is read, all other letters on the same subject

between the same parties may be given. And when a
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detached act, declaration, conversation, or writing is given in
evidence, any other act, declaration, or writing, which is neces-
sary to make it fully understood, or to explain the same, may
also be given in evidence.

Secr.. 320. When an instrument consists partly of written  When instru-
and partly of printed form, the former controls the latter, Jitenond |
where the two are inconsistent.

Secr. 321. When the terms of an agreement have been [Iftermeof
intended in a different sense by the parties to it, that sense is understood.
to prevail against either party in which he had reason to
suppose the other understood it.

Sect. 322. Historical works, books of science or art, and g e ARt
published maps or charts, when made by persons indifferent sumptive evi-
between the. parties, are presumptive evidence of facts of
general notoriety or interest. .

Skct. 323. When a subscribing witness denies or does qonphen witness
not recollect the execution of the instrument to which his ture.
name is subscribed as such witness, its execution may be
proved by other evidence.

Sect. 324. Evidence respecting handwriting may be given _Evidence A
by comparisons made by experts or by the jury with writings comparison.
of the same persons, which are proved to be genuine.

Sect. 325. The entries and other writings of a person emntzios and|
deceased, made at or near the time of the transaction, and in sons deceased.
a position to know the facts therein stated, are presumptive
evidence of such facts, when the entry was made against
the interest of the person so making it, or when made in a
professional capacity, or in the ordinary course of professional
conduct, or when made in the performance of a duty spec-
ially enjoined by law.

SEcr. 326. Books of account, containing charges by one Booksofae
party against the other, made in the ordinary course of inevidence,
business, are receivable in evidence only under the following
circumstances, subject to all just exceptions to their credi-
bility : 1. The books must show a continuous dealing with
persons generally, or several items of charges at different
times against the®other party, in the same book. 2. It must
be shown by the party’s oath, or otherwise, that they are his
books of original entries. 3. It must be shown, in like manner,
that the charges were made at or near the time of the trans-
action therein entered, unless satisfactory reasons appear for-

9*
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not making such proof. 4. The charges must also be verified
by the party or the clerk who made the entries, to the effect
that they believe them just and true, or a sufficient reason
must be given why the verification is not made.

Sect. 327. Every private writing, except a last will and
testament, after being acknowledged or proved and certified
in the manner prescribed for the proof of acknowledgment of
conveyances of real property, may be read in evidence with-
out further proof.

Sect. 328. The judge of the court is a competent witness
for either party, and may be sworn upon the trial. But in
such a case it is in his discretion to order the trial to be
postponed or suspended, and to take place before another
judge.

Sect. 329. The usual protest by a notary public, without
proof of his signature or notarial seal, is evidence of the
dishonor and notice of a bill of exchange or promissory note.

CHAPTER IL.— MEeaxs OF PRODUCING WITNESSES.

Sect. 330. The clerks of the several district courts, and
judges of the other courts, shall, on application of any person
having a cause or any matter pending in court, issue a sub-
pena for witnesses under the seal of the court, inserting all
the names required by the applicant in one subpcena, which
may be served by any person not interested in the action, or
by the sheriff, coroner, or constable; but when served by any
person other than a public officer, proof of service shall be
shown by affidavit; but no costs of serving the same shall be
allowed except when served by an officer.

Sect. 331. The subpena shall be directed to the person
therein named, requiring him to attend at a particular time
and place, to testify as a witness; and it may contain a
clause, directing the witness to bring with him any book,
writing, or other thing under his control, which he is bound
by law to produce as evidence.

Secr. 332. When the attendance of the witness before
any officer, authorized to take depositions, is required, the
subpcena shall be issued by such officer.

Sect. 333. The subpcena shall be served either by reading
or by copy, delivered to the witness, or left at his usual place
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of residence; but such copy need not contain the name of
any other witness.

Secr. 334. A witness shall not be obliged to attend for Witness =
examination on the trial of a civil action, except in the county where.
of his residence, nor to attend to give his deposition out of
the county where he resides, or where he may be when the
subpeena is served upon him. '

Sect. 335. A witness may demand his travelling fees, and | Witness may
fee for one day’s attendance, when the subpeena is served fore attending.
upon him, and if the same be not paid, the witness shall not
be obliged to obey the subpena. The fact of such demand
and non-payment shall be stated in the return.

SEect. 336. Disobedience of a subpceena, or a refusal to be Contempt.
sworn, or to answer as a witness, or to subscribe a deposition,
when lawfully ordered, may be punished as a contempt of the
court or officer, by whom his attendance or testimony is re-
quired. :

SEct. 337. When a witness fails to attend in obedience to  When mitness
a subpcena (except in case of a demand and failure to pay obedience tosub-

peena.

his fees), the court or officer before whom his attendance is
required, may issue an attachment to the sheriff, coroner, or
constable of the county, commanding him to arrest and bring
the person therein named, before the court or officer, at a
time and place to be fixed in the attachment, to give.his testi-
mony and answer for the contempt. If the attachment be
not for immediately bringing the witness before the court or
officer, a sum may be fixed in which the witness may give an
undertaking with surety for his appearance. Such sum shall
be indorsed on the back of the attachment, and if no such
sum is fixed and indorsed, it shall be one hundred dollars. If
the witness be not personally served, the court may, by a rule,
order him to show cause why an attachment should not issue
against him.

Sect. 338. The punishment for the contempt mentioned or Ciehment
in section three hundred and thirty:six, shall be as follows:
When the witness fails to attend, in obedience to the sub-
pena (except in ‘case of a demand and failure to pay his
fees), the court or officer may fine the witness in a sum not
exceeding fifty dollars. In other cases, the court or officer
may fine a witness in a sum not exceeding fifty nor less than
five dollars, or may imprison in the county jail, there to re-
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main until he shall submit to be sworn, testify, or give his
deposition. The fine imposed by the court, and that imposed
by the officer, shall be paid into the common school fund of
the county. The witness shall also be liable to the party
injured, for any damages occasioned by his failure to attend,
or his refusal to be sworn, testify, or give his deposition.
e e . SECT. 339. A witness so imprisoned by an officer before
prisonment,  ywhom his deposition is being taken, may apply to a judge of
the supreme court, district court, or county court, who shall
have power to discharge him, if it appear that his imprison-
ment is illegal.
o tachment or - SECT. 340. Every attachment for the arrest or order of
goztletrogmo}ngr’ commitment to prison of a witness, by a court or officer, pur-
&e. suant to this chapter, must be under the seal of the court or
officer, if he have an official seal, and must specify particu-
larly the cause of the arrest or commitment; and if the com-
mitment be for refusing to answer a question, such question
must be stated in the order. Such order of commitment
may be directed to the sheriff, coroner, or any constable of
the county where such witness resides or may be at the time,
and shall be executed by committing him to the jail of such
county; and delivering a copy of the order to the jailer.
percatimony of & Sect. 341. A person confined in any prison in this terri-
tory may, by order of any court of record, be required to be
produced for oral examination in the county where he is im-
prisoned ; but in all other cases his examination must be by
deposition.
toun Whoseous.  SgeT. 342. While a prisoner’s deposition is being taken,
stionis taken.  he shall remain in the custody of the officer having him in
charge, who shall afford reasonable facilities for the taking of

the deposition.

otnessnot  SECT. 343, A witness shall not be liable to be sued in a
whep. " county in which he does not reside, by being served with a

summons in such county while going, returning, or attending
in obedience to a subpcena.
acFltness may SecT. 344. At the commencement of each day after the
daily, inadvanee. first day, a witness may demand his fees, for that day’s at-
tendance, in obedience to a subpcena, and if the same be not
paid, he shall not be required to remain.
Witnesstobe  SgcT. 345, Before testifying, the witness shall be sworn to

worn, how.
. ’ testify the truth, the whole truth, and nothing but the truth.
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The mode of administering an oath shall be such as is most
binding upon the conscience of the witness.

CHAPTER I1II. MoDE OF TAKING THE TESTIMONY OF WITNESSES. —
~ Article 1. dffidavit.—2. Deposition.

Sect. 346. The testimony of witnesses is taken in three  Testimony,
modes: 1. By affidavit. 2. By deposition. 3. By oral ex-
amination.

Sect. 347. An affidavit is a written declaration under Anafidavit.
oath, made without notice to the adverse party.

Secr. 348. A deposition is a written declaration under A deposition.
oath, made upon notice of the adverse party for the purpose
of enabling him to attend and cross-examine; or upon written
interrogatories.
 SEct. 349. An oral examination is an examination in the 0! esamina-
presence of the jury or tribunal which is to decide the fact or
act upon it, the testimony being heard by the jury or tribunal
from the lips of the witness.

ARTICLE I.— AFFIDAVIT.

Sect. 350. An affidavit may be used to verify a pleading, , Afidavit may
. A £ used, how.
to prove the service of a summons, notice, or other process in
an action, to obtain a provisional remedy, an examination of
a witness, a stay of proceedings or upon a motion, and in any
other case permitted by law.
Secr. 351. An affidavit may be made in and out of this , fow made and
territory before any person authorized to take depositions, and
must be authenticated in the same way, except as provided
in section one hundred and eight.

ARTICLE II. DEerositioxs. — Subdivision 1. When to be used. —2. Officers who
may take them.— 3. Munner of taking and authenticating them.— 4. Exceptions to
Depositions.

SuBDIVISION 1.— When {0 be used.

Sgct. 352. The deposition of any witness may be used , Depositions

. R , how.
only in. the following cases: 1. When the witness does not
reside in the county where the action or proceeding is pend-
ing, or is sent for trial, by change of venue; or is absent
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therefrom.- 2. When, from age, infirmity, or imprisonment,
the witness is unable to attend court, or is dead. 3. When
the testimony is required upon a motion, or in any other case
where the oral examination of the witness is not required.
Sect. 3563. ILither party may commence taking testimony
by depositions, at any time after service upon the defendants.

SuspivisioN 2.— Officers who may take them.

Secr. 354. Depositions may be taken in this territory,
before a judge or clerk of the supreme court, the district court
or county court, before a justice of the peace, notary public,
mayor, or chief magistrate of any city or town corporate, or
before a master commissioner, or any person empowered by.
a special commission ; but depositions taken in this territory,
to be used therein, must be taken by an officer or person
whose authority is derived within the territory.

Sect. 355. Depositions may be taken out of the territory
by a judge, justice, or chancellor of any court of record, a
justice of the peace, notary public, mayor or chief magistrate
of any city or town corporate, a commissioner appointed by
the governor of this territory to take depositions, or any per-
son authorized by a special commission from this territory.

Sect. 356. The officer before whom depositions are
taken, must not be a relative or attorney of either party, or
otherwise interested in the event of the action or proceeding.

Sect. 357. Any court of record of this territory, or any-
judge thereof, is authorized to grant a commission to take dep-
ositions within or without the territory. The commission
must be issued to a person or persons therein named, by the
clerk, under the seal of the court granting the same, and depo-
sitions under it must be taken upon written interrogations,
unless the parties otherwise agree.

SuspIvisioN 3.— Manner of taling and authenticating them.

Secr. 358. Prior to the taking of any deposition, unless
taken under a special commission, a written notice, specifying
the action or proceeding, the name of - the court or tribunal in
which it is to be used, and the time and place of taking the
same, shall be served upon the adverse party, his agent, or at-
torney of record, or left at his usual place of abode. The
notice shall be served so as to allow the adverse party suffi-
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cient time, by the usual route of travel, to attend, and one
day for preparation, exclusive of Sundays and the day of ser-
vice, and the examination may, if so statéd in the notice, be
adjourned from day to day.

Sect. 359. When the party against whom the deposition
is to be read, is absent from, or a non-resident of the territory,
and has no agent, or attorney of record therein, he may be
notified of the taking of the deposition by publication. The
publication must be made three consecutive weeks, in some
newpaper printed in the county where the action or proceed-
ing is pending, if there be any printed in such county; and if
not, in some newspaper printed in this territory, of general
circulation in that county. The publication must contain all
that is required in a written notice, and may be proved in the
manner prescribed in section seventy-two.

Sect. 360. The deposition shall be written in the pres-
ence of the officer taking the same, either by the officer, the
witness, or some disinterested person, and subscribed by the
witness. :

SEecr. 361. *The deposition so taken shall be sealed up and
indorsed with the title of the cause and the name of the officer
taking the same, and by him addressed and transmitted to
the clerk of the court where the action or proceeding is pend-
ing. It shall remain under seal until opened by the clerk, by
order of the court, or at the request of a party to the action
or proceeding, or his attorney. '

Skct. 362. Depositions taken pursuant to this article shall
be admitted in evidence, on the trial of any civil action or
proceeding, pending before any justice of the peace, mayor,
or other judicial officer of a city, or town corporate, or before
any arbitrators or referees, and such deposition shall be sealed
up, indorsed with the title of the action or proceeding, the
name of the officer taking the same, and addressed and trans-
mitted by such officer to such justice, mayor, or other judicial
officer, arbitrator, or referees.

Skor. 363. When a deposition has once been taken, it
may be read in any stage of the same action or proceeding,
or in any other action or proceeding upon the same matter,
between the same parties, subject, however, to all such ex-
ceptions as may be taken thereto under the provisions of this
title.
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Sect. 364. Depositions taken pursunant to this article, by
any judicial or other officer herein authorized to take deposi-
tions, having a scal of oflice, whether resident in this terri-
tory or elsewhere, shall be admitted in evidence upon the
certificate and signature of such officer, under the seal of the
court of which he is an officer, or his official seal, and no
other or further act or authentication shall be required. If
the officer taking the same have no official seal, the deposi-
tion, if not taken in this territory, shall be certified and signed
by such officer, and shall be further authenticated, either by
parol proof, adduced in court, or by the official certificate and
seal of any secretary or other officer of state keeping the great
seal thereof, or of the clerk or prothonotary of any court
having a seal, attesting that such judicial or other officer was,
at the time of taking of the same, within the meaning of
this chapter, authorized to take the same. But, if the deposi-
tion be taken within this territory by an officer having no
seal, or within or without this territory, under a special
commission, it shall be sufficienily authenticated by the
official signature of the officer or commissioner taking the
same.

Secr. 365. The officer taking the deposition shall annex
thereto a certificate showing the following facts: That the
witness was first sworn to testify the truth, the whole truth,
and nothing but the truth. That the deposition was reduced
to writing by some proper person (naming him). That the
deposition was written and subscribed in the presence of the
officer certifying thereto. That the deposition was taken at
the time and place specified in the notice.

Secr. 366. When a deposition is offered-to be read in
evidence, it must appear to the satisfaction of the court, that
for any cause specified in section three hundred and fifty-two,
the attendance of the witness cannot be procuyed.

Sect. 367. Every deposition intended to be read in evi-
dence on the trial, must be filed at least one day before the
trial.

Secr. 368. The following fees shall be allowed for taking
depositions in the territory, namely: Swearing each witness,
five cents; for each subpena, attachment, or order of com-
mitment, fifty cents; for each hundred words contained in
such deposition and certificate, ten cents and no more; and
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such officer may retain the same until such fees are paid.
"Such officer shall also tax the costs of the sheriff, or other
officer, who shall serve the process aforesaid, and fees of the
witnesses, and may also, if directed by the persons entitled
thereto, retain such deposition until the said fees are paid.

SUBDIVISION 4.— Exceptions to Depositions.

Sect. 369. Exceptions to depositions shall be in writing, ; fxeebtions to
specifying the grounds of objection, and filed with the papers
in the cause.

Secr. 370. No exception other than for incompetency or Exceptions

. regarded, when.

irrelevancy shall be regarded, unless made and filed before
the commencement of the trial.
" SEkcr. 371. The court shall, on motion of either party, | Ouestions aris-
hear and decide the questions arising on exceptions to deposi- before tral.
tions, before the commencement of the trial. '

SEct. 872. Errors of the court in its decisions upon excep- ; Frrorsin decie-

tions to depositions are waived unless excepted to. when.

CHAPTER 1IV.— ApMIssION, INSPECTION, AND PRODUCTION OF
DoCUMENTS, AND GENERAL PROVISIONS.

Skcr. 873. Either party may exhibit to the other or to Papers or doc-

uments in evi-

his attorney, any time before the trial, any paper or document, deoee, and their
material to the action, and request an admission of writing
in genuineness. If the adverse party or his attorney fail to
give the admission in writing, within four days after the
request, and if the party exhibiting the paper or document
be afterwards put to any cost or expense to prove its genuine-
ness, and the same be finally proved or admitted on the trial,
such costs and expenses, to be ascertained at the trial, shall
be paid by the party refusing to make the admission, unless
it shall appear, to the satisfaction of the court, that there were
good reasons for the refusal.
Secr. 374. Either party, or his attorney, may demand of Either party

the adverse party, an inspection and copy, or permission to g§103§%:§18§§0_
tal® a copy of a book, paper, or document, in his possession 5ok, parer, or
or under his control, containing evidence relating to the
merits of the action or defence therein. Such demand shall
be in writing, specifying the book, paper, or document, with
sufficient particularity to enable the other party to distinguish

10
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it, and if compliance with the demand within four days be
refused, the court or judge, on motion and notice to the
adverse party, may in their discretion order the adverse party
to give the other, within a specified time, an inspection and
copy or permission to take a copy of such book, paper, or
document; and on failure to comply with such order, the
court may exclude the paper or document from being given
in evidence, or if wanted as evidence by the party applying,
may direct the jury to presume it to be such, as the party by
affidavit alleges it to be. This section is not to be construed
to prevent a party from compelling another to produce any
book, paper, or document when he is examined as a witness.
3%‘2;%5’;? ; SECT. 375. [Either party, or his aTttorney, if required, shall
i Yo deliver to the other party or his attorney, a copy of any deed,
instrument, or other writing, whereon the action or defence
is founded, or which he intends to offer in evidence at the
trial. If the plaintiff or defendant shall refuse to furnish the
copy or copies required, the party so refusing shall not be
permitted to give in evidence at the trial, the original, of
which a copy has been refused. This section shall not apply
to any paper, a copy of which is filed with the pleading.
Printed copies  SECT. 376. Printed copies in volumes of statutes, code, or

in volumes of

ttatutes, code, or other written law, enacted by any other territory or state, or
evidence, when. foreign government, purporting or proved to have been pub-
lished by the authority thereof, or proved to be commonly
admitted as evidence of the existing law in the courts or
tribunals of such territory, state, or government, shall be
admitted by the courts and officers of this territory on all
occasions, as presumptive evidence of such laws. The
unwritten or common law of any other territory, state, or
foreign government, may be proved as facts by parol evi-
dence; and the books of reports of cases adjudged in their
courts may also be admitted as presumptive evidence of

such law.

CHAPTER V.— ProceepinNGS TO PERPETUATE TESTIMONT.

restimony of  SECT. 377. The testimony of a witness may be perpet-
witnesa, how per- . .
petuated. uated in the following manner.

Petition to Sgcer. 378. The applicant shall file in the office of the

contatnwhat. ).l of the district court a petition, to be verified, in which
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shall be set forth, specially, the subject-matter, relative to
which testimony is to be taken, and the names of the persons
interested, if known to the applicant ; and if not known, such
general description as he can give of such persons, as heirs,
devisees, alienees, or otherwise. The petition shall also state
the names of the witnesses to be examined, and the interroga-
tories to be propounded to each; that the applicant expects
to be a party to an action in a court of this territory, in
which sach testimony will, as he believes, be material, and
the obstacles preventing the immediate commencement of
the action, where the applicant expects to be plaintiff.

Sect. 379. The court or judge thereof, may forthwith , 9 forex-
make an order allowing the examination of such witnesses.
The order shall prescribe the time and place of the examina-
tion, how long the parties interested shall be notified thereof,
and the manner in which they shall be notified.

Secr. 380. When it appears satisfactorily to the court or ,,ore intexroe-
judge that the parties interested cannot be personally noti-
fied, such court or judge shall -appoint a competent attorney
to examine the petition and prepare and file cross interroga-
tories to those contained therein. The witnesses shall be
examined upon the interrogatories of the applicant, and upon
cross interrogatories, where they are required to be prepared,
and no others shall be propounded to them; nor shall any
statement be received which is not responsive to some one of
them. The attorney filing the cross interrogatories shall be
allowed a reasonable fee therefor, to be taxed in the bill of costs.

Secr. 381.  Such depositions shall be taken before some , Such deposi
one authorized by law to take depositions, or before some one *hom-
specially authorized by the court or judge, and shall be re-
tarned to the clerk’s office of the court in which the petition
was filed.

Sect. 382. The court or judge, if satisfied that the depo- , Gourt approve

and order them
sitions have been properly taken, and as herein required, shall ot 27, b
approve the same and order them to be filed; and if a trial %
be-had between the parties named in the petition, oy their
privies or successors in interest, such depositions, or certified
copies thereof, may be given in evidence by either party,
where the witnesses are dead or insane, or where théir attend-
ance for oral examination cannot be obtained or required;

but such depositions shall be subject to the same objections
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for irrelevancy and incompetency as may be made to deposi-
tions taken pending an action.

Secr. 383. The applicant shall pay the costs of all pro-
ceedings under this chapter.

TITLE XI.

JUDGMENT.

CHAPTER 1. Judgment in General. — II. Judgment upon Failure to An-
swer.— 1. Judgment by Confession.— IV. Manner of giving and
entering Judgment. — V. Conveyance by Commissioners.

CHAPTER 1. — JUDGMENT IN GENERAL.

Sect. 384. A judgment is the final determination of the
rights of the parties in action.

Secr. 385. Judgment may be given for or against one or
more of several plaintiffs, and for or against one or more of
several defendants; it may determine the ultimate rights of
the parties on either side, as between themselves, and it may
grant to the defendant any affirmative relief to which he may
be entitled. In an action against several defendants, the
court may, at its discretion, render judgment against one or
more of them, leaving the action to proceed against the
others, whenever a several judgment may be proper. The
court may also dismiss the petition with costs, in favor of
one or more defendants, in case of unreasonable neglect on
the part of the plaintiff to serve the summons on other de-
fendants, or to proceed in the cause against the defendant or
defendants served.

Secr. 386. An action may be dismissed without prejudice
to a future action. 1. By the plaintiff before the final sub-
mission of the case to the jury, or to the court, where the
trial is by the court. 2. By the court, where the plaintiff fails
to appear on the trial. 3. By the court, for want of necessary
parties.- 4. By the court, on the application of some of the
defendants, where there are others whom the plaintiff fails to
prosecute with diligence. 5. By the court, for disobedience
by the plaintiff of an order concerning the proceedings in the
action. In all other cases, upon the trial of the action, the
decision must be upon the merits.
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Sect. 387. In any case where a set-off or counter claim pcfendant moy
has been presented, the defendant shall have the right of pro- when.
ceeding to the trial of his claim, although the plaintiff may
have dismissed the action, or failed to appear.

CHAPTER II. — JupGMENT UPON FAILURE TO ANSWER.

Secr. 388. If the taking of an account, or the proof of a apldgment
fact, or the assessment of damages be necessary to enable the answer.
court to pronounce judgment upon a failure to answer, or
after a decision of an issue of law, the court may, with assent
of the party not in default, take the account, hear the proof,
or assess the damages; or may, with the like assent, refer the
same to a referee or master commissioner, or may direct the
same to be ascertained or assessed by a jury. If a jury be
ordered, it shall be on or after the day on which the action is
set for trial.

CHAPTER III. — JupGMENT BY CONFESSION.

Sect. 389. Any person indebted, or against whom a cause o7 hem per-
of action exists, may personally appear in a court of compe-
tent jurisdiction, and, with the assent of the creditor, or .per-
son having cause of action, confess judgment therefor; where-
upon judgment shall be entered accordingly.

Sect. 390. The debt or cause of action shall be briefly (o Debt; or cause
stated in the judgment, or in a writing to be filed as pleadings
in other actions.

Secr. 391. Such judgment shall authorize same proceed- Tosathorie
ings for its enforcement, as judgments rendered in actions enforcement.
regularly brought and prosecuted; and the confession shall
operate as a release of errors.

Skct. 392. Every attorney, who shall confess judgment in ot torney
any case, shall, at the time of making such confession, pro- ment.
duce the warrant of attorney for making the same, to the
court before which he makes the confession, and the original
or a copy of the warrant shall be filed with the clerk of the
court in which the judgment shall be entered.

Secr. 393. If any person be in custody in a civil action , JVerrantof

attorney of no

at the suit of another, no warrant of attorney executed by the Dre et

person in custody, to confess judgment in favor of the person e
10*
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at whose suit he is in custody, shall be of any force, unless
some attorney expressly named by the person in custody, be
present and sign théwarrant of attorney as witness.

CHAPTER IV.—MANNER OF GIVING AND ENTERING JUDGMENT.

_Wheatristby  SECT. 394. When a trial by jury has been had, judgment

Loy sandared. must be rendered by the clerk in conformity to the verdict,
unless it is special, or the court order the case to be reserved
for future argument or consideration.

poeenverdict  SgCT. 395. Where the verdict is special, or where there
has been a special finding or particular questions of fact, or
where the court has ordered the case to be reserved, it shall

order what judgment shall be entered.

Ly Sect. 396. Where, upon the statement in the pleadings,

to verdict. one party is entitled by law to judgment in his favor, judg-
ment shall be so rendered by the court, though a verdict has
been found against such party.

ofcounter Secr. 397. If the counter claim or set-off, established at

exceeds ehim.  the trial, exceeds the plaintiff’s claim so established, judgment
for the defendant must be given for the excess; or if it appear
that the defendant is entitled to any affirmative relief, judg-
ment shall be given therefor.
Lofunt may Secr. 398. It shall not be necessary to reserve in a judg-
apoist order . Toent or order, the right of an infant to show cause against
ago of 21. it, after his attaining full age; but in any case in which, but,
for this section, such reservation would have been proper,
the infant, within one year after arriving at the age of twenty-
one years, may show cause against such order or judgment.
Judgment nd  Sper. 899.  All judgments and orders must be entered on
orders to be . . .
entered on jour- the journal of the court, and specify clearly the relief granted
or order made in the action.
Clerk make Secr. 400. The clerk shall make a complete record of
Sompleto record, every cause, as soon as it is finally determined, unless such
record or some part thereof be duly waived.
Tobe madoln  SECT. 401. He shall make up such record in each case, in
s'i';;c::fxog}?ﬁggo the vacation next after the term at which the same was deter-
sémextlorm.  ined, and the presiding judge of such court shall, at its next

term thereafter, subscribe the same.
Sger. 402. The records shall be made up from the peti-

Made up from on. the process, retumn, the pleadings subsequent thereto,
)

hat. .
v ti
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reports, verdicts, orders, judgments, and all material acts and
proceedings of the court; but if the items of an account

or the copies of a paper attached to the pleadings be volu-

minous, the court may order the record to be made by abbre-

viating the same, or inserting a pertinent description thereof,

or by omitting them entirely. Evidence must not be re-

corded.

Sect. 403. 'When the judicial acts or other proceedings of prerten ats snd

f
any court have not been regularly brought up and recorded Sourt havo ot

been brought up.
by the clerk thereof, such court shall cause the same to be
made up and recorded within such time as it may direct.
‘When they are made up, and upon examination found to be
correct, the presiding judge of such court shall subscribe the
same.

Skcr. 404. No complete record shall be made: 1. In crim- o sompleto
inal prosecutions where the indictment has been quashed, or whe ’
where the prosecuting attorney shall have entered a nolle
prosequi on the indictment. 2. In cases where an action has
been dismissed without prejudice to a future action. 3. In
actions in which, in open court, at the term at which the final
order of judgment shall be made, both parties shall declare
their agreement that no record shall be made.

' SEcr. 405. In cases where an action has been dismissed  Where action

n dis
without prejudice to a future action, the clerk shall make ag‘;;sjglm‘;"ﬁ
complete record of the proceedings, upon being paid for mak- {5 ior,
ing the same by the party desiring the record to be made. made.

Sect. 406. A complete record shall be made in the case Complete
mentioned in section three hundred and eighty-seven, unless -

waived by the parties.

CHAPTER V.— CoNVEYANCE BY COMMISSIONERS.

Secr. 407. Real property may be conveyed by master poesd property
commissioners as hereinafter provided: 1. When by an order ’
or judgment in an action or proceeding, a party is ordered to
convey such property to another, and he shall neglect or re-
fuse to comply with such order or judgment. 2. When spe-
cific real property is required to be sold under an order or
judgment of the court.
Sect. 408. A sheriff may act as master commissioner Sher ss com-

jssioner. Sales
under the second subdivision of the preceding section. Sales conform to law.
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made under the same shall conform in all respects to the laws
regulating sales of land upon execution.

qQommissioner's  SgcT. 409. The deed of a master commissioner shall con-
tain the like recital, and shall be executed, acknowledged, and
recorded, as the deed of a sheriff, of real property sold under
execution.

TITLE XII.

CAUSES OF ACTION WHICH SURVIVE, AND ABATEMENT OF
ACTIONS.
| Couses ofac- Sect. 410. In addition to the causes of actipn which sur-
vive. vive at common law, causes of action for mesne profits, or
for an injury to real or personal estate, or for any deceit or
fraud, shall also survive, and the action may be brought not-
withstanding the death of the person entitled or liable to the
same.
What actions  SECT. 411. No action pending in any court shall abate by
shall abate, and .
when. the death of either or both the parties thereto, except an ac-
tion for libel, slander, malicious prosecution, assault, or as-
sault and battery, for a nuisance, or against a justice of the
peace for misconduct in office, which shall abate by the

death of the defendant.

TITLE XIII.
REVIVOR.

Cuarter 1. Revivor of Actions.—II. Revivor and New Partics to
Judgment.

CHAPTER I.—REVIVOR OF ACTIONS.

Incasooncof  SECT. 412, Where there are several plaintiffs or defend-
several plaintiffs . . . . '
or defendants ~ ants in an action, and one of them dies, or his powers as a
dies. - . . . .
personal representative cease, if the right of action survive to
or against the remaining parties, the action may proceed ; the
death of the party, or the cessation of his powers, being stated
on the record.
Same. Secr. 413. Where one of several plaintiffs. or defendants

dies, or his powers as a personal representative cease, if the
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cause of action do not admit of a survivorship, and the court
is of opinion, that the merits of the controversy can be prop-
erly determined, and the principles applicable to the case fully
settled, it may proceed to try the same as between the
remaining parties; but the judgment shall not prejudice any
who were not parties at the time of the trial.

Sect. 414. When one of the parties to an action dies, or e one of
his powers as a personal representative cease before the
judgment, if the right of action survive in favor of, or against
his representatives or successor, the action may be revived,
and proceed in their names.

Skct. 415. The revivor shall be, by a conditional order of 7o be revived
the court, if made'in term, or by a judge thereof, if made in resntatives.
vacation, that the action be revived in the names of the rep-
resentatives, or successor of the party who died, or whose
powers ceased, and proceed in favor of, or against them.

Skcr. 416. The order may be made on motion of the  Ordermaybo
adverse party, or of the representatives or successor of the motion:
party who died, or whose powers ceased, suggesting his death,
or the cessation of his powers, which, with the names and
capacities of his representatives or successor, shall be stated
in the order. _

Skcr. 417. If the order is made by consent of the parties, b7 «obsent,
the action shall forthwith stand revived; and if not made
by consent, the order shall be served in the same manner, and
returned within the same time as a summons, upon the party
adverse to the one making the motion, and if sufficient cause
be not shown against the revivor, the action shall stand
revived.

Secr. 418. When the plaintiff shall make an affidavit, If representa-

_? tives of defendant
that the representatives of the defendant, or any of them in &re non-residents

) or conceal them-
whose name the action may be ordered to be revived, are ®ve
non-residents of the territory, or have left the same to avoid
the service of the order, or so concealéd themselves that the
order cannot be served upon them, or that the names and
residence of the heirs or devisees of the person against whom
the action may'be ordered to be revived, or some of them,
are unknown to the affiant, a notice may be publishéd for
four consecutive weeks, as provided by section sixty-nine,
notifying them to appear on a day therein named, not less
than ten days after the publication is complete, and show
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cause why the action should not be revived against them;
and if sufficient cause be not shown to the contrary, the ac-
tion shall stand revived.
pand how sy SECT. 419, Upon the death of a plaintiff in an action, it
vived. may be revived in the names of his representatives, to whom
his right has passed. Where his right has passed to his per-
sonal representative, the revivor shall be in his name; where
it has passed to his heirs or devisees, who could support the
action if brought anew, the revivor may be in their names,
Upon deathof  Spor, 420. Upon the death of a defendant in an action,

dant, re-

?ggsi%;ﬁﬁ o Wherein the right, or any part thereof, survives against his

heirs. persanal representative, the revivor shall be against him; and
it may also be against the heirs or devisees of the defendant,
or both, when the right of action or any part thereof survives
against them.

weimeyinan  SEcT. 421, Upon the death of a defendant in an action

syorraleror- for -the recovery of real property only, or which concerns
only his rights or claims to such property, the action may be
revived against his heirs or devisees, or both, and an order
therefor may be fortbwith made, in the manner directed in
the preceding sections of this title.

order within SEcT. 422. An order to revive an action against the repre-

agninst represon- sentatives or successor of a defendant, shall not be made
tative of defend-

aat. without the consent of such representatives or successor,
unless in one year from the time it could have been first
made.
Order, when Sect. 423. An order to revive an action in the names of
made in other . s gs
cases. the representatives or successor of a plaintiff, may be made

forthwith, but shall not be made without the consent of the
defendant, after the expiration of one year from the time the
order might have been first made; but where the defendant
shall also have died, or his power have ceased in the mean
time, the order of revivor on both sides may be made in the
period limited in the last section.
When actlon SecT. 424. When it appears to the court by affidavit, that
moy be stricken .
from docket.  either party to an action has been dead, or where a party
sues, or is sued as a personal representative, that his powers
have ccased for a period so long that the action cannot be
received [revived] in the names of his representative or suc-
cessor, without the consent of both parties, it shall order the

action to be stricken from the docket.
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SEect. 425. At any term of the court succeeding the death Defendant may
of the plaintiff, while the action remains on the docket, the strike from the
defendant, having given to the plaintiff’s proper representa-
tives, in whose names the action might be revived, ten days’
notice of the application therefor, may have an order to strike
the action from the docket, and for costs against the estate of
the plaintiff, unless the action is forthwith revived.

Skct. 426. When, by the provisions of the preceding ,Whenanac-
sections, an action stands revived, the trial thereof shall not frived 1t shatl
be postponed by reason of the revivor, if the action would “”ﬁggﬁ“
have stood for trial at the term the revivor is complete, had

no death or cessation of powers taken place.

CHAPTER II.— REvivoR AND NEW PARTIES TO JUDGMENT.

SEect. 427. When a judgment is recovered against one or o en Persons
more persons, jointly indebted upon contract, those who were Pm‘es to judg-
not originally summoned may be made parties to the ]udg-
ment by action.

Secr. 428. If either or both the parties die after judgment, atiRarties die
and before satisfaction thereof, their representatives, real or
personal, or both, as the case may require, may be made
parties to the same, in the same manner as prescribed for
reviving actions before judgment; and such judgment may
be rendered and execution awarded as might or ought to be
given or awarded against the representatives, real or personal,
or both, of such deceased party.

Sect. 429. If a judgment becomes dormant, it may be Ifjudgment

. . . become dormant.
revived in the same manner as prescribed for reviving actions

before judgment.

TITLE XIV
EXECUTIONS.

CHaAPTER 1. Executions against the Property of a Judgment Debtor. —
. Proceedings in aid of Ezecution.— III. Executions against the Per-
son.— IV, Ezxecutions for the delivery of Real Property.— V. Judg-
ment before Justices of the Peace.

Sect. 430. Executions shall be deemed process of the , Executions,

court, and shall be issued by the clerk and directed to the directed:
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sheriff of the county. They may be directed to different
counties at the same time.

gondsofeseca-  SECT. 431.  Executions are of three kinds: 1. Against the
property of ‘the judgment debtor. 2. For the delivery of the
possession of real property, with damages for withholding the
same, and costs.

CHAPTER I.— EXECUTIONS AGAINST THE PROPERTY OF THE JUDG-
MENT DEBTOR.

agﬁi?c“f&'},’crcy Secr. 432. Lands, tenements, goods, and chattels, not

ofiudgment — exempt by law, shall be subject to the payment of debts, and
shall be liable to be taken on execution, and sold as herein-
after provided.

aginds, goods,  Spcr. 433, All lands, as well as goods and chattels of the

nound from time debtor, not exempt by law from levy, seizure, and sale under
an execution, shall be bound from the time they shall be
seized in execution.

mixecution . SECT. 434. If execution shall not be sued out within five

within five yeurs. years from the date of any judgment, that now is or may
hereafter be rendered in any court of record in this territory;
or if five years shall have intervened between the date of the
last execution issued on such judgment and the time of
sueing out another writ of execution thereon, such judgment
shall become dormant, and shall cease to operate as a lien on
the estate of the judgment debtor.

espntentsofthe Sper. 435. The writ of execution against the property of
the judgment debtor, issuing from any court of record in this
territory, shall command the officer, to whom it is directed,
that of the goods and chattels of the debtor, he cause to be
made the money specified in the writ; and for want of goods
and chattels, he cause the same to be made of the lands and
tenements of the debtor; and the exact amount of the debt,
damages, and costs, for which the judgment is entered, shall
be indorsed on the execution.

When troor  SECT. 436. 'When two or more writs of execution against

;‘é?-li‘zs‘{?a':w the same debtor shall be sued out during the term in which

debtor shall be | . 1.
delivered to judgment was rendered, or within ten days thereafter, and

officer at or
about same sy, vhen two or more writs of execution against the same debtor
shall be delivered to the officer on the same day, no preference

shall be given to either of such writs; but if a sufficient sum
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of money be not made to satisfy all executions, the amount
made shall be distributed to the several creditors in proportion
to the amount of their respective demands. In all other
cases the writ of execution first delivered to the officer shall
be first satisfied. And it shall be the duty of the officer to
indorse on every writ of execution the time when he received
the same. No judgment shall be a lien upon the lands, goods,
or chattels of a judgment debtor, until said lands, goods, or
chattels shall be levied upon or seized in execution.
Secr. 437. The officer to whom a writ of execution is In what order
property shall be
delivered, shall proceed immediately to levy the same upon levied upon.
the goods and chattels of the debtor; but if no goods and
chattels can be found, the officer shall indorse on the writ of
execution, “no goods,” and forthwith levy the writ of execu-
tion, upon the lands and tenements of the debtor, which may
be liable to satisfy the judgment.
Secr. 438. If the officer, by virtue of any writ of execu- If officer levies

upon property

tion, issued from any court of record in this territory, shall claimed by other
than defendant.

levy the same on any goods and chattels claimed by any jury of disinter-
person other than the defendant, it shall be the duty of said summoned, &e.
officer forthwith to give notice in writing to some justice of
the peace in the county, in which shall be set forth the names
of the plaintiff and defendant, together with the name of the
claimant; and at the same time he shall furnish the said
justice of the peace with a schedule of the property claimed.
And it shall be the duty of such justice of the peace, immedi-
ately upon the receipt of such notice and schedule, to make
an entry of the same upon his docket, and issue a writ of
summons, directed to the sheriff, or any constable of the
county, commanding him to summon five disinterested men,
having the qualifications of electors, who shall be named in
said summons, to appear before him, the said justice, at the
time and place therein mentioned, which time shall not be
more than three days after the date of said writ, to try and
determine the right of the claimant to the property in contro-
versy. And it shall be the duty of the claimant to give two
days’ notice, in writing, to the plaintiff or other party for
whose benefit such execution was issued and levied as afore-
said, his agent or attorney, if within the county, of the time
and place of such trial ; and he shall, moreover, prove to the
satisfaction of said justice that such notice was given, or that

11
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the same could not be given by reason of the absence of the
party, his agent or attorney.

Secr. 439. The jury summoned as aforesaid, shall be
sworn to try and determine the right of the claimant to the
property in controversy, and a true verdict to give, according
to the evidence. If the jury shall find the right to said goods
and chattels, or any part thereof, to be in the claimant, they
shall also find the value thereof, and the justice shall render
judgment upon such finding of the jury, for the claimant, that
he recover his costs against the plaintiff in execution, or other
party to the same, for whose benefit the execution issued, and
also that he have restitution of said goods and chattels, or
any part thereof, according to the finding of the jury. Bat if
the right of the said goods and chattels, and every part
thereof, shall not be in the claimant according to the finding
of said jury, then the said justice shall render judgment on
such finding, in favor of the plaintiff in execution, or other
party for whose benefit the same was issued and levied,
against said claimant for costs, and award execution thereon.
Such justice of the peace, in the taxation of costs accruing
by reason of such claim and trial, shall allow each juror sum-
moned and sworn, the sum of fifty cents; and for the sheriff,
constable, or other officer, and witnesses, and for himself, he
shall tax such fees as are allowed by law, to each, respect-
ively, for like services rendered in other cases. Such judg-
ment for the claimant (unless an undertaking shall be exe-
cuted, as provided in the next section), shall be a justification
of the officer in returning “no goods” to the writ of execu-
tion, by virtue of which the levy has been made, as to such
part of the goods and chattels as were found to belong to
such claimant.

Sect. 440. If the jury shall find the property or any part
thereof to be in the claimant, and the plaintiff in execution
shall, at any time within three days after such trial, tender to
the sheriff or other officer having such property in his custody
on execution, an undertaking with good and sufficient sure-
ties, payable to such claimant, in double the amount of the
value of such property as assessed by the jury, to the effect
that they will pay all damages sustained by reason of the
detention or sale of such property, then the sheriff or other
officer shall deliver said undertaking to claimant, and proceed



CHAP. VIII.] CIVIL PROCEDURE.

to sell such property, as if no such ‘trial of the right of prop-
erty had taken place, and shall not be liable to the claimant
therefor.

SEct. 441. In all cases where a sheriff, coroner, or other
officer shall, by virtue of -an execution, levy upon any goods
and chattels, which shall remain upon his hands unsold, for
want of bidders, for the want of time to advertise and sell,
or any other reasonable cause, the officer may, for his own
security, take of the defendant an undertaking, with security
in such sum as he may deem sufficient, to the effect that the
said property shall be delivered to the officer holding an exe-
cution for the sale of the same, at the time and place ap-
pointed by said officer, either by notice given in writing to
said defendant in execution, or by advertisement, published in
a newspaper printed in the county, naming therein the day
and place of sale. If the defendant shall fail to deliver the
goods and chattels at the time and place mentioned in the
notice to him given, or to pay to the officer holding the exe-
cution the full value of said goods and chattels, or the
amount of said debt and costs, the undertaking, given as
aforesaid, shall be considered as broken, and may be pro-
ceeded on as in other cases.

Skor. 442. The officer who levies upon goods and chat-

123

In case goods
and chattels
remain unsold.

Officer to give

notice of sale.

tels, by virtue of an execution issued by a court of record, Stvie of notice.

before he proceeds to sell the same, shall cause public notice
to be given of the time and place of sale, for at least ten
days before the day of sale. The notice shall be given by
advertisement, published in some newspaper printed in the
county, or, in case no newspaper be printed therein, by set-
ting up advertisements in five public places in the county;
two advertisements shall be put up in the precinct where the
sale is to be lield. And where goods and chattels levied upon
cannot be sold for want of bidders, the officer making such
return shall annex to the execution a true and perfect inven-
tory of such goods and chattels; and the plaintiff in such
execution may thereupon sue out another writ of execution
directing the sale of the property levied upon as aforesaid;
but such goods and chattels shall not be sold, unless the time
and place of sale be advertised, as hereinbefore provided.

Sect. 443. When any writ shall issue, directing the sale If property
of property previously taken in execution, the officer issuing deemed insui-
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;;lilflr:nteonsatisfy saifl writ shall, at the request of the person entitled to the
benefit thereof, his agent or attorney, add thereto a command
to the officer to whom such writ shall be directed, that, if the
property remaining in his hands, not sold, shall, in his opinion,
be insufficient to satisfy the judgment, he shall levy the same
upon the lands and tenements, goods and chattels, or either,
as the law shall permit, being the property of the judgment
debtor, sufficient to satisfy the debt.

novlifcﬁxﬁff;?" Scer. 444, If execution be levied on lands and t.enements,
lands and tene the officer levying such execution shall call an inquest of
;l;:il;cge’ a- three disinteresied freeholders, who shall be resident within

the county where the lands taken in execution are situate,
and administer to them an oath, impartially to appraise the
property so levied npon, upon actual view; and such free-
holders shall forthwith returh to the said officer, under their
hands, an estimate of the real value, in money, of said
property.

ey oftndr  Sper. 445.  The officer receiving such return shall forth-
mthcerkof  with deposit a copy thereof with the clerk of the court from

which the writ issued, and immediately advertise and sell
such real estate, agreeably to the provisions of this title.
apeyottirdsof  Sper. 446. 1f, upon such return, as aforesaid, it appear,
peficlent tosat- by the inquisition, that two thirds of the appraised value of
said lands and tenements so levied upon is sufficient to satisfy
the execution, with costs, the judgment on which such execu-
tion issued shall not operate as a lien, on the vesidue of the
debtor’s estate, to the prejudice of any other judgment creditor.
But no tract of land shall be sold for less than two thirds of
Proviso. the value returned in the inquest: Provided, That nothing in
this section contained shall in anywise extend to affect the
sale of lands by the territory, but all lands therein the property
of individuals, indebted to the territory for any debt or taxes,
or in any other manner, shall be sold without valuation, for
the discharge of such debt or taxes, agreeably to the laws for
such case made and provided.

Itpropertyof  Sgper. 447, If the property of any clerk, sheriff, coroner,
oflcers igulgvlich justice of the peace, constable, or any collector of territorial,
st county, town, or township tax, shall be levied on, for, or on

account of any moneys that now are, or may hereafter be by
them collected or received, in their official capacity, the prop-

erty so levied on shall be sold without valuation.
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Skct. 448. Lands and tenements, taken in execution, (orands and ten-
shall not be sold, until the officer cause public notice of the ol vithout ger-
time and place of sale to be given, for at least thirty days tice
before the day of sale, by advertisement, in some newspaper
printed in the county, or, in case no newspaper be printed in
the county, in some newspaper in general circulation therein,
and by putting up an advertisement upon the court house
door, and in five other public places in the county, two of
which shall be in the precinct where such lands and tene-
ments lie. All sales made without such advertisement shall
be set aside, on motion, by the court to which the execution
is returnable.

SEecr. 449. If the court, upon the return of any writ of  Ifcourtissat-

isfied of legality
execution, for the satisfaction of which any lands and tene- S5l 8 deed

shall be given by

ments have been sold, shall, after having carefully examined e *feer-
the proceedings of the officer, be satisfied that the sale has, in

all respects, been made in conformity to the provisions of this

title, the court shall direct the clerk to make an entry on the
journal, that the court is satisfied of the legality of such sale,

and an order that the officer make to the purchaser a deed for

such land and tenements; and the officer, on making such

sale, may retain the purchase-money in his hands, until the

court shall have examined his proceedings, as aforesaid, when

he shall pay the same to the person entitled thereto, agreeable

to the order of the court. '

SEcT. 450: The sheriff or other officer, who, upon such Beer shall
writ or writs of execution, shall sell the said lands and tene- tsin form.
ments, or any part thereof, shall make to the purchaser or
purchasers thereof, as good and sufficient a deed of convey-
ance of lands and tenements sold, as the person or persons,
against whom such writ or writs’ of execution were issued,
could have made of the same, at, or any time after they
became liable to the judgment. The deed shall be sufficient
evidence of the legality of such sale, and the proceedings
therein, until the contrary be proved, and shall vest in the
purchaser as good and as perfect an estate iA the premises
therein mentioned, as was vested in the party at or after the
time when such lands and tenements became liable to the
satisfaction of the judgment. And such deed of conveyance,
to be made by the sheriff, or other officer, shall recite the execu-
tion or executions, or the substance thereof, and the names of

11* '
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the parties, the amount and date of term of rendition of such
judgment, by virtue whereof the said lands and tenements
were sold as aforesaid ; and shall be executed, acknowledged,
and recorded, as is or may be provided by law, to perfect the
conveyance of real estate in other cases.

omcermsy  SECT. 451. 'The officer who levies upon goods and chattels,

refuse to publ . . .
noticountilparty or lands and tenements, or who is charged with the duty of

a;s%: prin- selling the same by virtue of any writ or execution, may refuse
to publish a notice of the sale thereof by advertisement in a
newspaper, until the party for whose benefit such execution
issued, his agent or attorney, shall advance to such officer
so much money as will be sufficient to discharge the fees of
the printer for publishing such notice.

sansuchase,  SgCT. 462. Before any officer shall be excused from giving

mand the fees.  the potification mentioned in the last section, he shall demand
of the party for whose benefit the execution was issued, his
agent or attorney (provided either of them reside in the
county), the fees in said section specified.

lemadeat  SgcT. 453. All sales of lands or tenements under execu-

Oihar stated tion, shall be held at the court house, if there be one in the
county in which such lands and tenements are situated, and
if there, be no court house, then at the door of the house in

ingmg‘gmﬂ- which the district court was last held. No sheriff, or other

purchase prop- officer, making the sale of property, either personal or real,
nor any appraiser of such property, shall either directly or
indirectly purchase the same; and every purchase so made,
shall be considered fraudulent and void.
1f lands and Sect. 454. If lands and tenements, levied on as aforesaid,

teﬁiemegts not
sold, other exe- 1 1
cutiona tmay . 8T€ not sold upon one execution, other executions may be
lssue. issued to sell the lands so levied upon.

In case two or .
men came teb or  SEcT. 455. In all cases, when two or more executions

e i shall be put into the hands of any sheriff, or other officer, and

it tomake it shall be necessary to levy on real estate to satisfy the same,
teparstelev3-  and either of the judgment creditors in whose favor one or
more of said executions is issued, shall require the sheriff, or
other officer; te make a separate levy to satisfy his execution
or executions, it shall be the duty of the sheriff, or other
officer, to levy said executions, or so many thereof as may be
required, on separate parcels of real property, of the judg-
ment debtor or debtors; giving to the officer making the levy
on behalf of the creditor, whose execution may, by the pro-
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visions of this chapter, be entitled to a preference, the choice
of such part of the real property of the judgment debtor or
debtors, as will be sufficient, at two thirds the appraised
value, to satisfy the same. And in all cases where two or
more executions, which are entitled to.no- preference over
each other, are put in the hands of the same officer, it shall
be the duty of the officer when required, to levy the same on
separate parcels of the real property of the judgment debtor
or debtiors, when in the opinion of the appraisers the same
may be divided without material injury; and if the real prop-
erty of said debtors will not be sufficient, at two thirds of its
appraised value, to satisfy all the executions chargeable
thereon, or such part of the same as shall be levied on to
satify each execution, as will bear the same proportion in
value to the whole, as the amount due on.the execution bears
to the amount of all the executions chargeable thereon, as
near as may be, according to the appraised value of each sep-
arate parcel of said real property.

Sect. 456. If the term of service of the sheriff, or other
officer, who has made, or shall hereafter make sale of any

lands and tenements, shall expire; or if the sheriff or other }

officer shall be absent, or be rendered unable by death, or
otherwise, to make a deed of conveyance of the same, any
succeeding sheriff or other officer, on receiving a certificate
from the court from which the execution issued for the sale
of said lands and tenements, signed by the clerk, by order
of said court, setting forth that sufficient proof has been made
to the court, that such sale was fairly and legally made, and,
on tender of the purchase-money, or if the same, or any part
thereof, be paid, then, on proof of such payment and tender
of the balance, if any, may execute to the said purchaser or
purchasers, or his or their legal representatives, a deed of con-
veyance of said lands and tenements so sold. Such deed
shall be as good and valid in law, and have the same effect,
as if the sheriff or other officer who made sale, had gxecuted
the same. ’

Sect. 457. If, on any sale made as aforesaid, there shall
be in the hands of the sheriff or other officer, more money
than is sufficient to satisfy the writ or writs of execution, with
interests and costs, the sheriff or other officer shall, on demand,
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pay the balance to the defendant in execution, or his legal
representatives.

Secr. 458. If any judgment or judgments, in satisfaction
of which any lands or tenements are sold, shall at any time
thereafter be reversed, such reversal shall not defeat or affect
the title of the purchaser or purchasers; but in such case,
restitution shall be made, by the judgment creditor, of the
moneys, for which such lands or tenements were sold, with
lawful interest from the day of sale.

Sect. 459. In all cases where real estate has been or may
hereafter be taken on execution and appraised, and twice
advertised and offered for sale, and shall remain unsold for
want of bidders, it shall be the duty of the court from which
such execution issued, on motion of the plaintiff, to set aside
such appraisement,.and order a new one to be made, or to

- set aside such levy and appraisement, and award a new exe-

Writ of execu-
tion to be re-
turned within
sixty days.

In case judg-
red

ment is rende!

against two or

more persons

gverally bound,
c.

cution to issue, as the case may require.

Sect. 460. The sheriff or other officer, to whom any writ
of execution shall be directed, shall return such writ to the
court to which the same is returnable, within sixty days from
the date thereof.

Sect. 461. In all cases where judgment is rendered in any
court of record within this territory, upon any other instru-
ment of writing, in which two or more persons are jointly
and severally bound, and it shall be made to appear to the
court, by parol or other testimony, that one or more of said
persons so bound, signed the same as surety or bail for his
or their co-defendant, it shall be the duty of the clerk of said
court, in recording the judgment thereon, to certify which of
the defendants is principal debtor, and which are sureties or
bail. And the clerk of the court aforesaid shall issue execu-
tion on such judgment, commanding the sheriff or other
officer to cause the money to be made of the goods and chat-
tels, lands and tenements, of the principal debtor, but for
want of sufficient property of the principal debtor, to make
the same, that he cause the same to be made of the goods
and chattels, lands and tenements of the surety or bail. In
all cases the property, both personal and real, of the principal
debtor, within the jurisdiction of the court, shall be exhausted
before any of the property of the surety or bail shall be taken
in execution.
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SEct. 462. Each freeholder summoned to appraise real Feesofapprals-
estate under the provisions of this chapter, shall be allowed toattend.
and receive for his services the sum of ﬁfty cents for each day
he may be so engaged as such appraiser, to be colfected on
the execution, by virtue of which the property appraised was
levied on, if claimed at the time of making the return of such
appraisement. And when any freeholder, summoned as afore-
said, shall fail to appear at the time and place appointed by
the officer, and discharge his duty as appraiser, he shall, on
complaint being made to any justice of the peace of the pre-
cinct in which such freeholder resides, forfeit and pay the
sum of fifty cents for every such neglect, unless he can ren-
der a reasonable excuse. Such sum shall be collected by
said justice, and paid into the county treasury for the use of
the county.

Skct. 463. If any sheriff or other officer shall refuse or Ifssheriftor

other officer shall

neglect to execute any writ of execution to him directed, yefuse or neglect
execute papers

i i directed to him
which has come to his hands; or shall neglect or refuse to .. s shall be

sell any goods and chattels, lands and tenements, or shall firiwedto,
neglect to call an inquest, and return a copy thereof forthwith
to the clerk’s office; or shall neglect to return any writ of
execution to the proper court, on or before the return day
thereof ; or shall neglect to return a just and perfect inventory
of all and singular the goods and chattels by him taken in
execution, unless the said sheriff or other officer shall return
that he has levied and made the amount of the debt, damages,
and costs; or shall refuse or neglect on demand to pay over
to the plaintiff, his agent or attorney of record, all moneys by
him collected or received, for the use of said party, at any
time after collecting or receiving the same, except as provided
in section four hundred and forty-nine; or shall neglect or
refuse, on demand made by the defendant, his agent or attor-
ney of record, to pay over all moneys by him received for any
sale made, beyond what is sufficient to satisfy the writ or
writs of execution, with interest and legal costs, such sheriff
or other officer shall, on motion in court and two days’ notice
thereof in writing, be amerced in the amount of said debt,
damages, and costs, with ten per centum thereon, to and for
the use of said plaintiff or defendant, as the case may be.
Secr. 464. If any clerk of a court shall neglect or refuse, _ Ifclerk shall

_ N fail in his duty.
on dernand made by the person entitled thereto, his agent or
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attorney of record, to pay over all money by him received, in
his official capacity, for the use of such person, every such
clerk may be amerced ; and the proceedings against him and
his sureties shall be the same as provided for in the foregoing
section against sheriffs and their sureties.
ohenthe  Sect. 465. When the cause of amercement is for refusing
ingtopsyover o pay over money collected as aforesaid, the said sheriff or
other officer shall not be amerced in a greater sum than the
amount so withheld, with ten per centum thereon.
Whendirected  SECT. 466. 'When execution shall be issued in any county

to officer of an- . . R .
other county be in this territory, and directed to the sheriff or coroner of

may return same

by mail. another county, it shall be lawful for such sheriff or coroner
having the execution, after having discharged all the duties
required of him by law, to inclose such execution, by mail, to
the clerk of the court who issued the same. On proof being
made by such sheriff or coroner, that the execution was
mailed soon enough to have reached the office where it was
issued, within the time prescribed by law, the sheriff or coro-
ner shall not be liable for any amercement or penalty, if it do
not reach the office in due time.

el mot for- Sect. 467. No sheriff shall forward, by mail, any money

lessdirected tode made on any such execution, unless he shall be specially
instructed to do it by the plaintiff, his agent or attorney of

nemeof — record. In all cases of a motion to amerce a sheriff or other

Ocers ot o officer of any county other than the one from which the
execution issued, notice in writing shall be given to such
officer, as hereinbefore required, by leaving it with him, or at
his office, at least fifteen days before the first day of the term
at which such motion shall be made, or by transmitting the.
notice by mail, at least sixty days prior to the first day of the
term at which such motion shall be made. All amercements
so procured shall be entered on the record of the court, and
shall have the same force and effect as a judgment.

Sureties of Sect. 468. Each and every surety of any sheriff or other

officer to be made

parties to execu- officer may be made a party to the judgment rendered as

Boode snd chat- aforesaid, against the sheriff or other officer, by action, to
liable, untl  he commenced and prosecuted as in other cases. But the
goods and chattels, lands and tenements of any such surety,
shall not be liable to be taken on execution, when sufficient
goods and chattels, lands and tenements of the sheriff or other

officer, against whom execution may be issued, can be found
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to satisfy the same. Nothing herein contained shall prevent
either party from proceeding against such sheriff or other
officer, by attachment, at his election.
Sect. 469. In cases where a sheriff or other officer may , In case officer

. merced shall
be amerced, and shall not have collected the amount of the pothavecc-
original judgment, he shall be permitted to sue out an execu- original judg-
tion, and collect the amount of said judgment in the name of

the original plaintiff, for his own use.

CHAPTER II. — PROCEEDINGS IN AID OF EXECUTION.

Secr. 470. 'When a judgment debtor has not personal or  hen fherels

real property subject to levy on execution, sufficient to satisfy Scoa and re!
the judgment, any interest which he may have in any banking,
turnpike, bridge, or other joint-stock company, or any interest

he may have in any money contracts, claims, or choses in

action, due or to become due to him, or in any judgment or

decree ; or any money, goods, or effects which he may have in
possession of any person, body politic or corporate, shall be

subject to the payment of such judgment, by proceedings in

equity, or as in this chapter prescribed.

Sect. 471. 'When an execution against the property of a , Then an exe-
judgment debtor, or one of several debtors in the same judg- farned unsatis-
ment, is issued to the sheriff of a county where he resides, or
if he do not reside in the territory, to the sheriff of the county
where the judgment was rendered, or a transcript of a justice’s
judgment has been filed, is returned unsatisfied, in whole or
in part, the judgment creditor is entitled to an order from a
judge of the district court of the county to which the execu-
tion was issued, requiring such debtor to appear and answer
concerning his property, before such judge, or a referee ap-
pointed by such judge, at a time and place specified in such
order, within the county to which the execution was issued.

SEecT. 472. + After the issuing of an execution against prop- (5 cout 1s at-
erty, and upon proof by affidavit of the judgment creditor or ment ffbéﬁlﬂés
otherwise, to the satisfaction of the district court, or a judge :ﬁgﬁf’ugesto
thereof, that the judgment debtor has property which he
unjustly refuses to apply towards the satisfaction of the
judgment, such court or judge may, by order, require the
judgment debtor to appear at a time and place in said

county, to answer concerning the same. And such proceed-
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ings may therenpon be had for the application of the property
of the judgment debtor towards the satisfaction of the judg-
ment as are prescribed in this chapter.

Skct. 473.

oNopersonex-  SECT. 474.  No person shall, on examination pursuant to

fyiag, on ground this chapter, be excused from answering any question on the
ground that his examination will tend to convict him of a
fraud, but his answer shall not be used as evidence against
him in a criminal prosecution for such fraud.

e esecution Sect. 475. After the issuing. of execution against prop-
erty, any person indebted to the judgment debtor, may pay to
the sheriff the amount of his debt, or so much thereof as.
may be necessary to satisfy the execution, and the sheriff’s
receipt shall be a sufficient discharge for the amount so paid,
or directed to be credited by the judgment creditor on the
execution.

When persons  SECT. 476. After the issuing or return of an execution

or corporations

B e a8 against property of-the judgment debtor, or of any one of sev-

toproperty In eral debtors in the same judgment, and upon proof, by affida-
vit or otherwise, to the satisfaction of the judge, that any
person or corporation has property of such judgment debtor,
or is indebted to him, the judge may, by an order, require such
person or corporation, or any officer or member thereof, to
appear at a specified time and place within the county in
which such person or corporation may be served with the
order to answer, and answer concerning the same. The
judge may, also, in his discretion, require notice of such pro-
ceeding to be given to any party in the action, in such man-
ner as may seem to him proper.

po hinesses may  SECT. 477.  Witnesses may be required, upon the order of

required by . .

oo ofjudgoor the judge, or by a subpcena issued by the clerk of the dis-
trict court, to appear and testify upon any proceedings in
this chapter, in the same manner as upon the trial of an
issue.

Shall attend SecT. 478. The party or witness may be reqmred to at-

before whom.
tend before the judge, or before a referee appointed by the
court or judge. If before a referee, the examination must
be taken by the referee and certified by the judge. All ex-
aminations and answers before a judge or referee, under this
chapter, must be on oath; but when a corporation answers,
the answer must be on the oath of an officer thereof.
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Secr. 479. The judge may order any property of theanglﬁztﬁ
judgment debtor, not exempt by law, in the hands of either !f:c;i:_n of judg-
himself or any other person or corporation, or due to the
judgment debtor, to be applied towards the satisfaction of the
judgment; but the earnings of the debtor for his personal
services, at any time within three months next preceding the
order, cannot be so applied, where it is made to appear, by
the debtor’s affidavit or otherwise, that such earnings are nec-
essary for the use of a family supported wholly or partly by
his labor.

SEkct. 480. The judge may also, by order, appoint the ig;lgfggevmr
sheriff of the proper county, or other suitable person, a
receiver of the property of the judgment debtor, in the same
manner and with the like authority as if the appointment
was made by the court. The judge may also, by order, for-
bid a transfer or other disposition of the property of the
judgment debtor, not exempt by law, and any interference
therewith.

Secr. 481. If the sheriff shall be appointed receiver, he If sheriffic op-

and his sureties shall be liable to his official bond for the
faithful discharge of his duties as such receiver. If any
other person shall be appointed receiver, he shall give a writ-
ten undertaking in such sum as shall be prescribed by the
judge, with one or more sureties, to the effect that he will
faithfully discharge his duties of receiver, and he shall also
take an oath to the same effect, before acting as such receiver.
The undertaking mentioned in this section shall be to the Ter-
ritory of Dakota, and actions may be prosecuted for a breach
thereof, by any person interested, in the same manner as upon
a sheriff’s official bond.

Secr. 482. The judge or referee, acting under the provis- mareedings
ions of this chapter, shall have power to continue his pro- tinued:
ceedings from time to time until they are completed.

Skcr. 483. The judge may, in his discretion, order a ref- Judgemay
erence to a referee agreed upon or appointed by him, to re- report on facts.
port the evidence of the facts.

Sect. 484. If any person, party, or witness, dlSObe an Jufggrgegfgﬁee
order of the judge or referee, duly served, such person, party, ae disobeyed.
or witness may be punished by the judge as for contempt.

Skcr. 485. The orders to judgment debtors and witnesses, ,Qrors tobe In
provided for in this chapter, shall be in writing and signed by 353 To b

12
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the judge making the same, and shall be served as a sum-
mons in other cases. The judge shall reduce all his orders to
writing, which, together with a minute of his proceedings
signed by himself, shall be filed with the clerk of the court of
the county in which the judgment is rendered, or the tran-
script of the justice filed, and the clerk shall enter on his exe-
cution docket the time of filing the same.

Fees tooficers.  SECT. 486. The judge shall allow to clerks, sheriffs, ref-
erees, receivers, and witnesses, such compensation as is
allowed for like services in other cases, to be taxed as costs in
the case, and shall enforce by order the collection thereof
from such party or parties as ought to pay the same.

Secr. 487. *** Secr. 488. *** Sgcr. 489. *** Skcr
490. *** Sgct. 491. " ** Sgct. 492. *** SEgcr. 493, ***
Sect. 494. *** Sgcr. 495. ***

CHAPTER 1V. — ExEctuTioNs FOR THE DELIVERY OF REAL
PROPERTY.

Iftheexecu-  SECT. 496. If the execution be for the delivery of the pos-

deltvery of real  session of real property, it shall require the officer to deliver

property: the same, particularly describing the property, to the party
entitled thereto, and may at the same time require the officer
to satisfy any costs or damages recovered in the same judg-
ment, out of the goods and chattels of the party against
whom it was rendered, and for want of such goods and chat-
tels, then out of the lands and tenements; and in this respect
it shall be deemed an execution against the property.

it dotfor Secr. 497. When the judgment is not for the recovery of

property. money or real property, the same may be enforced by attach-
ment by the court rendering the judgment, upon motion
made, or by a rule of the court upon the defendant; but in
either case, notice of the motion, or a service of a copy of
the rule, shall be made on the defendant a reasonable time

before the order of attachment is made.

CHAPTER V.— JUDGMENT BEFORE JUSTICES OF THE PEACE.

o s Sect. 498. In all cases in which judgment shall be ren-

S i  dered by a justice of the peace, the party in whose favor the

wourt ¢ judgment shall be rendered may file a transeript of such judg-

court.
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ment in the office of the clerk of the district court of the
county in which the judgment was rendered, and thereupon
the clerk shall, on the day on which the same shall be filed,
enter the case on the execution docket, together with the
amount of the judgment and the time of filing the tran-
script.

Skct. 499. Such judgment, if the transcript shall be filed | Judgment |
in term time, shall have a lien on the real estate of the judg- ™™
ment debtor from the first day of the term; if filed in vaca-
tion, as against the judgment debtor, said judgment shall
have a lien from the day of the filing, and as against subse-
quent judgment creditors — at the next succeeding term, and
other transcripts filed in vacation, said judgment shall have
lien from the first day of the next term of the court in the
same manner and to the same extent as if the judgment had
been rendered in the district court.

SEct. 500. Execution may be issued thereon to the sheriff | Sxscution te-
by the clerk of the court, in the same manner as if the judg- ®me2sn court
ment had been taken in court, and the sheriff shall execute
and return the same, as other executions; and, in case of
sale of real estate, his proceedings shall be examined and
approved by the court, as in other cases.

Secr. 501. The justice of the peace shall certify, on the Justice shail

tify amount
transcript, the amount, if any, paid on such judgment. The :‘;?‘Eﬂg"%‘;‘ég
costs of the transcript, the filing of the same, and the entry of peid by whom.
the case on the execution docket shall be paid by the party

filing the same, and be taxed in the costs.

TITLE XV.
MISCELLANEOUS PROCEEDINGS.

CaaprTER 1. Offer to Compromise.—11. Submitting a Controversy. — Il
Offer to confess Judgment.— IV. Motions and Orders.

CHAPTER I — OFrER 10 COMPROMISE.

Sect. 502. The defendant in an action for the recovery of proer to com-
money only, may, at any time before the trial, serve upon the psid.
plaintiff or his attorney, an offer, in writing, to allow judg-

ment to be taken against him for the sum specfied therein.
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If the plaintiff accept the offer, and give notice thereof to the
defendant or his attorney, within five days after the offer was
served, the offer, and an affidavit that the notice of acceptance
was delivered in the time limited, may be filed by the plain-
tiff, or the defendant may file the acceptance, with a copy of
the order, verified by affidavit; and, in either case, the offer
and acceptance shall be noted in the journal, and judgment
shall be rendered accordingly. If the notice of acceptance
be not given in the period limited, the offer shall be deemed
withdrawn, and shall not be given in evidence, or mentioned
on the trial. If the plaintiff fails to obtain judgment for more
than was offered by the defendant, he shall pay the defend-
ant’s costs from the time of the offer.

Secr. 503. The making of an offer, pursuant to the provis-
ions contained in the foregoing section, shall not be a cause
for a continuance of an action, or a postponement of a trial.

CHAPTER II — StuBMITTING A CONTROVERSY.

SecT. 504. Parties to a question which might be the sub-
ject of a civil action, may, without action, agree upon a case
containing the facts upon which the controversy depends, and
present a submission of the same to any court which would
have jurisdiction, if an action had been brought. But it must
appear, by affidavit, that the controversy is real, and the pro-
ceedings in good faith, to determine the rights of the parties.
The court shall thereupon hear and determine the case and
render judgment, as if an action were pending.

Sect. 505. The case, the submission, and the judgment
shall constitute the record. '

Skct. 506. The judgment shall be with costs, may be en-
forced, and shall be subject to reversal in the same manner as
if it had been rendered in an action, unless otherwise provided -
in the submission.

CHAPTER III. — OFFER TO CONFESS JUDGMEXT,

Sect. 507. After an action for the recovery of money is
brought, the defendant may offer in court to confess judgment
for part of the amount claimed, or part of the causes involved
in the action. 'Whereupon, if the plaintiff, being present,
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refuse to accept such confession of judgment in full of his
demands against the defendant in the action, or having had
such notice that the offer would be made, of its amount, and
of the time of making it, as the court shall deem reasonable,
fail to attend, and, on the trial, do not recover more than was
so offered to be confessed, such plaintiff shall pay all the costs
of the defendant incurred after the offer. The offer shall not
be deemed to be an admission of the cause of action or
amount to which the plaintiff is entitled, nor be given in evi-
dence upon the trial.

Skct. 508. Before an action for the recovery of money is Seme.
brought against any person, he may go into the court of the
county of his residence, or of that in which the person having
the cause of action resides, which would have jurisdiction of
the action, and offer to confess judgment in favor of such per-
son for a specified sum on such cause of action. Whereupon,
if such person having had such notice that the offer would be
made, of its amount, and of the time and place of making it,
as the court shall deem reasonable, do not attend to accept
the confession, or, attending, refuse to accept it, and shall
afterwards commence an action upon such cause and not
recover more than the amount so offered to be confessed, he
shall pay all the costs of the action; and on the trial thereof,
the. offer shall not be deemed to be an admission of the cause
or action, or amount to which the plaintiff is entitled, nor be
given in evidence. -

CHAPTER IV.— MortioNs AND ORDERS.

Sect. 509. A motion is an application for an order ad- Amotion.
dressed to the court or a judge in vacation, by any party to a
suit or proceeding, or one interested therein.

SEct. 510. Several objects may be included in the same Severalobjests
motion if they all grow out of, or are connected with, the action
or proceeding in which it is made.

Sect. 511. Where notice of a motion is required, it must _If required, it
be in writing, and shall state the names of the parties to the ing, and contsin.
action or proceeding in which it is made, the name of the
court or judge before whom it is to be made, the place where,
and the day on which it will be heard, the nature and terms

of the order or orders to be applied for, and if affidavits are to
12+
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be used on the hearing, the notice shall state the fact. It
shall be served a reasonable time before the hearing.

pNotices of Skect. 512. Notices of motions mentioned in this chapter
served. may be served by a sheriff, coroner, or constable, or by any

disinterested person, and the return of any such officer, or
affidavit of any such person, shall be proof of service. The
service shall be on the party or his attorney of record, if the
said party or his attorney be resident within the county in
which the motion is made, and in case there is more than one
party adverse to such motion, service shall be made upon each
party or his attorney.

oHameassum-  SgcT. 513. The service of a notice shall be made as is
required by law for the service of a summons, and when served
by an officer, he shall be entitled to like fees.

Motions to i i 1

S 1 the o may be made with or without node, 48 the eourt o

with or without ’

notice. judge shall direct.

ooy direction SgcT. 515.  Every direction of a court or judge made or

writing,anorder. entered in writing and not included in a judgment, is an
order.

ouders, made Secr. 516. Orders made out of court shall be forthwith

tered injournal. entered by the clerk in the journal of the court, in the same

manner as orders made in term.

TITLE XVI.

ERROR IN CIVIL CASES.

Jndgmentsand  SECT. 517. A judgment rendered, or final order made, by

Sourtsmay be, @ justice of the peace or any other tribunal, board, or officer,

Sisriot ourt exercising judicial functions, and inferior in jurisdiction to
the district court, may be reversed vacated, or modified by
the district court.

i orera Secr. 518. An order affecting a substantial right in am

vacated, &e.  action, when such order in effect determines the action and
prevented a judgment, and an order affecting a substantial
right made in a special proceeding, or upon a summary ap-
plication in action after judgment, is a final order which
may be vacated, modified, or reversed, as provided in this
title.

aJgments ~ SECL. 519. A judgment rendered or final order made by
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the district court, may be reversed, vacated, or modified by trict ot court may

&e.,
the supreme court, for errors appearing on the record. byu?;preme
Sect. 520. A judgment rendered or final ofder made by _ Reversals, &c.,
by supreme
any court, board, or tribunal, mentioned in the preceding sec- court, how peti-
ned 10r.

tions, may be reversed, vacated, or modified, by the supreme
court, for errors appearing on the record; but the petition in
error, in such case, can be filed only by leave of the supreme
court, or a judge thereof.
Sect. 521. The proceedings to obtain such reversal, vaca- Proceedings on
such reversals,
tion, or modification, shall be by petition, to be entitled, &e.
¢ petition in error,” filed in a court having power to make
such reversal, vacation, or modification, setting forth the error
complained, and there upon a summons shall be issued and
served or pubhcatlon made, as in the commencement of an
action. A service on the attorney of record in the original
case shall be sufficient. The summons shall notify the ad-
verse party, that a petition in error has been filed in a certain
case, naming it, and shall be made returnable on or before
the first day of the term of the court, if issued in vacation;
if issued in term time, it shall be returnable on a day therein
named; if the last publication or service of the summons
shall be made ten days before the end of the term, the case
shall stand for hearing at the term.
SEcT. '622. The summons mentioned in the last section,  Summons, how
shall, upon the written precipe of the plaintiff in error or his
attomey, be issued by the clerk of the court in which the
petition is filed, to the sheriff of any county in which the de-
fendant in error or his attorney of record may be; and if ‘the
writ issue to a foreign county, the sheriff thereof may return
the same by mail to the clerk, and shall be entitled to the
same fees as if the same had been returnable to the district
court of the county in which such officer resides. The de-
fendant in error, or his attorney, may waive in writing the
issuing or service of the summons.
Secr. 523. The plaintiff in error shall file Wlth his petl- Transeript of
roceedings to be
tion, a transeript of the. proceedings containing the final ﬁled with peti-
judgment or order sought to be reversed, vacated, or mod-
ified.
Skect. 624. Justices of the peace, and other judicial tribu. , Justices shall
nals having no clerk, and the clerks of every court of record, *rirte; When-
shall upon request and being paid the lawful fees therefor,
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furnish an authenticated transcript of the proceedings, con-
taining the judgment or final order of said courts, to either of
the parties to the same, or to any person interested in procur-
ing such transcript.

Sect. 525. No proceeding to reverse, vacate, or modify
any judgment or final order rendered in the county court, or
district court, except as provided in the next section, and the
fourth subdivision of this section, shall operate to stay execu-
tion, unless the clerk of the court in which the record of said
judgment or final order shall be, shall take a written under-
taking, to be executed on the part of the plaintiff in error to
the adverse party, with one or more sufficient sureties, as fol-
lows: 1. When the judgment or final order sought to be
reversed, directs the payment of money, the written under-
taking shall be in double the amount of the judgment or
order, to the effect that the plaintiff in érror will pay the con-
demnation-money and costs, in case the judgment or final
order shall be affirmed in whole or in part. 2. When it
directs the execution of a conveyance, or other instrument,
the undertaking shall be in such sum as may be prescribed by
any court of record in this territory, or any judge thereof, to
the effect that the plaintiff in error will abide the judgment,
the same shall be affirmed, and pay the costs. - 3. When it
directs the sale or delivery of possession of real property, the
undertaking shall be in such sum as may be prescribed by
any court of record of this territory, or any judge thereof to
the effect, that during the possession of such property by the
platntiff in error, he will not commit or suffer to be commit-
ted any waste thereon, and if the judgment be affirmed, he
will pay the value of the use and occupation of the property
from the date of the undertaking until the delivery of the pos-
session, pursuant to the judgment, and all costs. [4.] When
it directs the assignment or delivery of documents, they may
be placed in the custody of the clerk of the court in which
the judgment was rendered, to abide the judgment of the ap-
pellate court, or the undertaking shall be in such sum as may
be prescribed as aforesaid, to abide the Judgment and pay
costs, if the same shall be affirmed.

Sect. 527. Before the written undertaking hereln men-
tioned in section five hundred and twenty-five, shall operate
to stay execution of the judgment or order, the execution of
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the undertaking and the sufficiency of the sureties must be
approved by the court in which the judgment was rendered
or order made, or by the clerk thereof; and the clerk shall
indorse said approval, signed by himself, upon the under-
taking, and file the same in his office, for the defendant in
error.

Sect. 528. No proceeding for reversing, vacating, or mod- Procecding

must be com-
ifying judgments or final orders, shall be commenced, unless menced within

within three years after the rendition of the judgment, or with oxeoplions.
making the final order complained of; or, in case the person
entitled to such proceeding be an infant, a married woman, a
person of unsound mind, or imprisoned, within three years, as
aforesaid, exclusive of the time of such disability.
Sect. 529. No proceeding to reverse, vacate, or modify _Noproceedings

toreverse, &c.,

any judgment rendered, or final order made by a justice of 1‘;;“3‘:;:3‘:‘1333’
the peace, shall operate as a stay of execution, unless the o
clerk of the district court shall take a written undertaking to
the defendant, executed on the part of the plaintiff in error,
by one or more sufficient sureties, to the effect that the plain-
tiff will pay all the costs which have accrued, or may accrue
on such proceedings in error, together with the amount of any
judgment that may be rendered against such plaintiff in error,
either on the further trial of the case, after the judgment of
the court below shall have been set aside or reversed, or upon
and after the affirmance thereof in the district court. The
person entitled to such proceeding shall have the same time
for prosecuting the same, before he is barred, as is provided
in section five hundred and twenty-eight, unless the said
judgment has been paid off or satisfied prior to the com-
mencement of such proceeding.
Sect. 530. When a judgment or final order shall be re- Fheniude =
versed, either in whole or in part, in the supreme court, the
court reversing the same shall proceed to render such judg-
ment as the court below should have rendered, or remand the
cause to the court below, for such judgment; and the court
reversing such judgment, or final order, shall not issue execu-
tion in causes that are removed before them on error, on
which they pronounced judgment, as aforesaid, but shall send
a special mandate to the court below, as the case may require,
to award execution thereupon; and such court, to which such
special mandate is sent, shall proceed in such cases in the
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same manner as if such judgment or final order had been ren-
dered therein. And, on motion and good cause.shown, it
may suspend any execution made returnable before it, by
order of the supreme court, in the same manner as if such
execution had been issued from its own court, but such power
shall not extend further than to stay proceedings until the
matter can be further heard by the supreme court.

SEcT. 531. When a judgment or final order is reversed,
the plaintiff in error shall recover his costs, and when reversed
in part, and affirmed in part, costs shall be equally divided
between the parties.

SecT. 532. When a judgment or final order shall be
affirmed in the supreme court, the said court shall also render
judgment against the plaintiff in error, for five per cent. upon
the amount due from him to the defendant in error, unless
the court shall enter upon its minutes that there was reasona-
ble ground for the proceedings in error.

Secr. 533. A mistake, neglect, or omission of the clerk
shall not be a ground of error, until the same has been pre-
sented and acted upon in the court in which the mistake,
neglect, or omission occurred.

Secr. 534. Rendering judgment before the action stood
for trial, according to the provisions of this code, shall be
deemed a clerical error.

Sect. 635. Writs of error and certiorari, to reverse, vacate,
or modify judgments or final orders in civil cases, are abol-
ished, but courts shall have the same power to compel, com-
plete, and perfect transcripts of the proceedings containing
the judgment or final order sought to be reversed, to be
furnished, as they heretofore had under writs of error and
certiorari.

Sect. 536. If the judgment of a justice of the peace, taken
on error, as herein provided, to the district court be affirmed,
it shall be the duty of such court to render judgment against
the plaintiff in error, for the costs of suit, and to award exe-
cution therefor; and the court shall thereupon order its clerk
to certify its decision in the premises, to the justice, that the
judgment affirmed may be enforced, as if such proceedings
in error had not been taken; or such court may award execu-
tion to carry into effect the judgment of such justice, in the
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same manner as if such judgment had been rendered in the

district court.

Secr. 537. When the proceedings of a justice of the Whenjudg =
peace are taken, on error, to the district court, in manner st aside.
aforesaid, and the judgment of such justice shall be reversed
or set aside, the court shall render judgment of reversal and
‘for the costs that have accrued up to that time, in favor of
the plaintiff in error, and award execution therefor; and the
cause shall be retained by the court for trial and final judg-

ment, as in cases of appeal.

PROCEEDINGS TO REVERSE, VACATE, OR MODIFY JUDGMENTS AND
ORDERS IN THE COURTS IN WHICH THEY ARE RENDERED.

SEect. 538. A district court shall have power to vacate, or A district
court may vacate

modify its own judgments or orders, after the term at which or gr modify its own
such judgment or order was made: 1. By granting a new Bow.
trial for the cause, within the time and in the manner pre-

scribed in section two hundred and ninety-eight. 2. By a

new trial granted in proceedings against defendants construc-

tively summoned, as provided in section sixty-seven. 3. For

mistake, neglect, or omission of the clerk, or irregularity in
obtaining a judgment or order. 4. For fraud practised by

the successful party in obtaining the judgment or order.

5. For erroneous proceedings against an infant, married

woman, or person of unsound mind, where the condition of

such defendant does not appear in the record, nor the error in

the proceedings. 6. For death of one of the parties before

the judgment im the action. 7. For unavoidable casualty or
misfortune, preventing the party from prosecuting or defend-

ing. 8. For errors in a judgment shown by an infant in

twelve months after arriving at full age, as prescribed in

section three hundred and ninety-seven. 9. For taking judg-

ments upon warrants of attorney, for more than was due to

the plaintiff, when the defendant was not summoned or other-

wise legally notified of the time and place of taking such
judgment.

Secr. 539. The proceedings to vacate or modify the judg- e proceed-

ment or order on the grounds mentioned in the subdivisions

four, five, six, seven, eight, and nine, of the last preceding sec-

tion, shall be by petition verified by affidavit, setting forth the
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judgment, or order, the grounds to vacate or modify it, and
the defence to the action, if the party applying was defend-
ant. On such petition a summons shall issue and be served
as in the commencement of an action: Provided, Such
summons shall not issue in any case in which there is, upon
the minutes of the court, or among the files of the case, a
waiver of error by the party or his attorney, unless the court
or a judge thereof shall indorse upon the petition permission
to issue such summons.

Sect. 540. The proceedings to correct mistakes or omis-
sions of the’clerk, or irregularity in obtaining a judgment or
order, shall be by motion, upon reasonable notice to the ad-
verse party or his attorney in the action. The motion to
vacate a judgment because of its rendition before the action
regularly stood for trial, can be made only in the first three
days of the succeeding term.

Secr. 541. The court may first try and decide upon the
grounds to vacate or modify a judgment or order, before try-
ing or deciding upon the validity of the defence or cause of
action.

Secr. 542. A judgment shall not be vacated on motion or
petition, until it is adjudged that there is a valid defence to
the action in which the judgment is rendered ; or if the plain-
tiff seeks its vacation, that there is a valid cause of action;
and where a judgment is modified, all liens and sureties
obtained under it, shall be preserved to the modified judg-
ment. '

Sect. 543. The party seeking to vacate or modify a judg-
ment or order, may obtain an injunction suspending proceed-
ings on the whole or part thereof, which injunction may be
granted by the court, or any judge thereof, upon its being
rendered probable, by affidavit or by exhibition of the record,
that the party is entitled to have such judgment or order
vacated or modified.

Secr. 544. When the judgment was rendered before the
action stood for trial, the suspension may be granted as pro-
vided in the last section, although no valid defence to the
action is shown; and ‘the court shall make such orders con-
cerning the executions to be issued on the judgment, as shall
give to the defendants the same rights of delay he would
have had if the judgment had been rendered at the proper time.
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Secr. 545. Proceedings to vacate or modify a judgment Proceedings to
or order, for the causes mentioned in subdivisions four, five, iy, when com-
and seven of section five hundred and thirty-eight, must be
commenced within two years after the judgment was rendered
or order made, unless the party entitled thereto be an infant,
married woman, or person of unsound mind, and then within
two years after removal of such disability. Proceedings for
the causes mentioned in subdivisions three and six of the
same action, shall be within three years, and in subdivision
nine within one year after the defendant has notice of the
. judgment.

Seor. 546. The provisions of this title subsequent to sec-  Provisions sp-
tion five hundred and thirty-seven shall apply to the supreme preme court,
court, so far as the same may be applicable to the judgments
or final orders of such court.

Secr. 547. Cases pending in appellate courts on writs of  Cases pending
error or otherwise, when this code takes effect, shall be con- fnaljudgment.
ducted to final judgment, as if it had not been adopted, and
the liens of judgments and decrees rendered when it takes

effect shall be preserved.

TITLE XVII.

COSTS.

CHAPTER 1

Sect. 548. In cases in which the plaintiff is a non-resi- JJSurety for
dent of the county in which the action is to be brought, before grem T
commencing such action, the plaintiff must furnish a sufficient
surety for costs. The surety must be a resident of the county
where the action is to be brought, and approved by the clerk.

His obligation shall be complete, simply by indorsing the
summons, or signing his name on the complaint as security for
costs. He shall be bound for the payment [of] all costs, which
may be adjudged against the plaintiff in -the court, in which
the action is brought, or in any other to'which it may be
carried, and for costs of the plaintiff’s witnesses, whether the
plaintiff obtained judgment, or not. -

Secr. 549. An action in which security for costs is re- o he .

quired by the last section, and has not been given, shall be gy e ™

13
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dismissed on the motion and notice by the defendant at any
proper time before judgment, unless in a reasonable time to
be allowed by the court, such security for costs be given.

bor? Plaintiff Secr. 650. If the plaintiff in an action, after its com-
restlent. mencement, become a non-resident of the ceunty in which it

is brought, he shall give security for the costs in the manner
and under the restrictions provided in the two preceding sec-
tions. '

pDefenaantmay  SEcT. 561. In an action in which security for costs has

thonal security been given, the defendant may at any time before judg-
ment, after reasonable notice to the plaintiff, move the court
for additional security on the part of the plaintiff; and if, on
such motion, the court be satisfied that the surety has removed
from this territory, or is not sufficient, the action may be dis-
missed, ualess in a reasonable time to be fixed by the court,
sufficient surety be given by the plaintiff.

judfter final  SECT. 552. After final judgment has been rendered in an

costssecured. getion, in which security for costs has been given, as required
by this chapter, the court, on motion of the defendant, or any
other person having a right to such costs or any part thereof,
after ten days’ notice of such motion, may enter up judgment
in the name of the defendant or his legal representatives,
against the surety for costs, his executors or administrators,
for the amount of the costs adjudged against the plaintiff, or
so much thereof as may be unpaid. Execution may be,
issued on such judgment, as in other cases, for the use and
benefit of the person entitled to such costs.

| Jfany inform- Sect. 553. If any informer, under a penal statute, to

part of penalty, whom the penalty, or any part thereof, if recovered, is given,

shall dismiss suit. . . s
shall dismiss his suit or prosecution, or fail in the same, he
shall pay all costs accruing on such suit or prosecution, unless
he be an officer, whose duty it is to commence the same.

ginndefendants  Sper. 554, Where defendants disclaim having any title or

they shallrecover jnterest in land or other property, the subject-matter of the
action, they shall recover their costs unless for special reasons
the &urt decide otherwise.

heother coute, Sect. 555. Unless otherwise provided by statute, the costs

paid. of motions, continuances, amendments, and the like, shall be
taxed and paid, as the court in its discretion may direct.

Wherenototh--  Quor, 556. Where it is not otherwise provided by this

erwise provided,

aar e ® and other statutes, costs shall be allowed of course to the
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plaintiff upon a judgment in his favor, in actions for the
recovery of money only, or for the recovery of specific real or
personal property.

Secr. §57. If it’shall appear that a justice of the peace If action

broughtin wrong

arisdicti 1 urisdiction
has jurisdiction of an action, and the same has been brought Jyisdiction, =~

in any other court, the plaintiff shall not recover costs; and jeccrer. Costs
in all actions for libel, slander, malicious prosecution, assault, e
assault and battery, false imprisonment, criminal conversation,

or seduction, actions for nuisance, or against a justice of

the peace for misconduct in office, if the damages assessed

be under five dollars, the plaintiff shall not recover any

costs.

Secr. 568. Costs shall be allowed of course, to any de- Whencosts
fendant upon a judgment in his favor in the actions men- dsnt.
tioned in the last two sections.

SEect. 559. In other actions the court may award and tax o other ac.
costs, and apportion the same between the parties on the awardand tax
same or adverse sides, as in its discretion it may think right
and equitable.

SEcT. 560. Where several actions are brought on one bill v Phere soveral
of exchange, promissory note, or other obligation or instru- brought on one
ment in writing against several parties, who might have been &
joined as defendants in the same action, as allowed by section
thirty-five, no costs shall be recovered by the plaintiff in more
than one of such actions, if the parties proceeded against in
the other actions were, at the commencement of the previous
action, openly witbin the territory. '

Secr. 561. When a summons is issued to another county when sum.
than that in which the action or proceeding is pending, it may %}ﬁﬁgﬁgy’:
be returned by mail, and the sheriff shall be entitled to the what fees.
same fees, as if the summons had issued in the county of

which he is sheriff,
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TITLE XVIII.
ACTIONS AND PROCEEDINGS IN PARTICULAR CASES.

CHAPTER 1. Actions concerning Real Property.—II. Actions on Official
Securities. —III. Actions jfor the Partition of Real Property—1V.
Proceedings upon Mandamus.

CHAPTER 1.— AcTIONS CONCERNING REAL PROPERTY.

waattobe m  SECT. 562. In an action for the recovery of real property,

for pecovery of it shall be sufficient, if the plaintiff state in his petition, that
he has a real estate therein and is entitled to the possession
thereof, describing the same, as required by section one hun-
dred and twenty-thrce, and that the defendant unlawfully
keeps him out of the possession. It shall not be necessary to
state how the plaintiff’s estate or ownership issderived.

i shalibe — Skct. 663. It shall be sufficient, in such action, if the:de-
fendant in his answer deny, generally, the title alleged in the
petition, or that he withholds the possession, as the case may
be; but if he deny the title of the plaintiff, possession by the
defendant shall be taken as admitted. Where he does not
defend for the whole premises, the answer shall describe the
particular part for which defence is made.

L Imansctionby  SgCT. 564. In an action by a tenant in common of real

mon. property, against a co-tenant, the plaintiff must state in addi-
tion to what is required in the first section of this chapter,
that the defendant either denies the plaintiff’s right or did
some act amounting to such denial.

ﬁ‘g{ﬁi}g‘i Secr. 569. .In. an action fon: the recovery of real p}'operty,

ot eor. Where the plaintiff shows a right to recover at the time the

erty. action was commenced, but it appears that his right has ter-
minated during the pendency of the action, the verdict and
judgment must be according to the fact, and the plaintiff may
recover for withholding the property.

s ated party Skcr. 566. In an action for the recovery of real property,

trial, when.  the party against whom judgment is rendered, may, at any
time during the term at which the judgment is rendered, de-
mand another trial by notice on the journal, and thereupon
the judgment shall be vacated, and the action shall stand for

trial at the next term.
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Secr. 567. No further trial can be had in such action, ex- Nofurther
. trial except upon
cept upon appeal, unless for good cause shown, as in other appeal.
actions. '
Secr. 568. The parties in an action for the recovery of Parties may

il th i\
property may avail themselves, if entitled thereto, of the relief o statutos for

of the statutes in force for the relief of occupying claimants aimante.
of land.

Secr. 569. If a guardian, tenant for life or years, joint Ifguerdian or
tenant, or tenant in common, of real property, commit waste waste-
thereon, he is liable to pay three times the damages which
have resulted from such waste to the person who is entitled to
sue therefor.

Secr. 570. Judgment of forfeiture and conviction may be . Judgment of
rendered against the defendant, whenever the amount of {nviction ren-
damages so recovered is more than two thirds the value of ’
the interest such defendant has in the property wasted, and
when the action is brought by the person entitled to the
reversion.

Sect. 571. Any person whose duty it is to prevent waste, , Person deemed
and who "has not used reasonable care and diligence to pre- mjtted waste,
vent it, is deemed to have committed it.

Sect. 572. For wilful trespass, injuring any timber, tree, agioble dam-
or shrub on the land of another, or in the street or highway cses.
in front of another’s cultivated ground, yard, or town lot, or
on the public grounds of any town, or any land held by this
territory, for any purpose whatever, the trespasser shall pay
treble damages, at the suit of any person entitled to protect
or enjoy the property aforesaid.

Secr. 573. Nothing herein contained authorizes the re- janiot more than
covery of more than the just value of the timber taken from erable.
uncultivated woodland for the repair of a public highway or
bridge, upon the land in its immediate neighborhood.

Sect. 574. The owner of an estate in remainder or rever- Theownermay

- . . . . . . . . maintainaction,
sion, may maintain either of the aforesaid actions for injuries gven if there be

. . N . . . intervening es-
done to the inheritance, notwithstanding any intervening tat-
estate for life or years.

Sect. 575. An heir, whether a minor or of full age, may  Hermw, =~
maintain these actions for injuries done in the time of his ¥
ancestors, as well as in his own time, unless barred by the
statute of limitations.

Secr. 576. Where lands or tenements are sold by virtue | Whenlands =~
13*
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of execution, of an execution, the purchaser at such sale may maintain his
maintain action. action against any person, for either of the causes above
mentioned, occurring or existing after his purchase.

o Notintended  SgcT. 577. This provision is not intended to prevent the
interfere with . . N .
griieary hus- person wWho occupies the lands, in the mean time, from using

them in the ordinary course of husbandry, or from using

timber, for the purpose of making suitable repairs thereon.
darheuwsesupe-  Spcr, 578, But if, for this purpose, he employ timber

superior to that required for this occasion, he will be deemed

to have committed waste, and will be liable accordingly.

CHAPTER II.— AcTioNs oN OFFICIAL SECURIEIES.

When an Sect. 579. When an officer, executor, or administrator
officer forfeits his

bond howtobe within this territory, by misconduct or neglect of duty, for-
sgainst. feits his bond or renders his sureties, any person injured
thereby, or who is by law entitled to ‘the benefit of the secu-
rity, may bring an action thereon, in his own name, against
the officer, executor, or administrator and his sureties, to
recover the amount to which he may be entitled by reason of
the delinquency. The action may be instituted and pro-
ceeded in on a certified copy of the bond, which copy shall
be furnished by the person holding the original thereof.
Onejudgment  Spcr. 580. A judgment in favor of a party for one delin-

against security

does hot Preclade quency, does not preclude the same or another party from an

sume. action on the same security for another delinquency.

CHAPTER III.— AcTioNs FOR THE PARTITION OF REAL PROPERTY.

Actions for Sect. 5681. The provisions of the existing statutes relating
partition of real . .
property. to the partition of lands, tenements, and hereditaments, are

not affected by this code, and partition may be made under
the same, as heretofore, until the legislature shall otherwise
provide. The provisions of such statutes shall also apply to
actions for such partition brought under this act, so far as the
same can be so applied to the substance and subject-matter
of the action, without regard to its form.
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CHAPTER 1V.— PROCEEDINGS UPON MANDAMUS.

Srcr. 582. The writ of mandamus may be issued to any Wit of man-
inferior tribunal, corporation, boatd, or person, to compel the Fhom, andits
performance of an act, which the law specially enjoins as a
duty resulting from an office, trust, or station. But though it
may require an inferior tribunal to exercise its judgment, or
proceed to the discharge of any of its functions, it cannot
control judicial discretion.

Sect. 683. This writ may not be issued in any case, Not lsued
" where there is a plain and adequate remedy in the ordinary other remedy.
course of the law. It may issue on the information of the
party beneficially interested.

Secr. 584. The writ is either alternative or peremptory. Aernativeof
The alternative writ must state concisely the facts showing
the obligation of the defendant to perform the act, and his
omission to perform it, and command him, that immediately
upon the receipt of the writ, or at some other specified time,
he do the act required to be performed, or show cause before
the court whence the writ issued, at a specified time and
place, why he has not done so; and that he, then and there
return the writ, with his certificate of having done as he is
commanded. The peremptory writ must be in a .similar
form, except that the words requiring the defendant to show
cause why he has not done as commanded, must be omitted.

Skct. 585, When the right to require the performance of j Which issues
the act is clear, and it is apparent that no valid excuse can
be given for not performing it, a peremptory mandamus may
be allowed in the first instance. In all other cases the alter-
native writ must be first issued. -

Secr. 586. The motion for the writ must be made upon | Metion forwrit,
affidavit, and the court may require a notice of the applica-
tion to be given to the adverse party, or may grant an order
to show cause why it should not be allowed, or may grant the
writ without notice.

Sect. 687. The allowance of the writ must be indorsed ; Allowance

indorsed, served
thereon, signed by'a judge of the court granting it, and the gg‘:&“;g{
writ must be served personally upon the defendant. If the
defendant duly served neglect to return the same, he shall be

proceeded against, as for a contempt.
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Sect. 688. On the return day of the alternative writ, or
such further day, as the court may allow, the party, on whom
the writ shall have been served, may show cause .by answer
made, in the same manner as an answer to a petition in a
civil action.

Secr. 589. If no answer be made, a peremptory mandamus
must be allowed against the defendant. If an answer be
made containing new matter, the same shall not, in any
respect, conclude the plaintiff, who may, on the trial or other
proceeding, avail himself of any valid objection to its suffi-
ciency, or may countervail it by prdof, either in direct denial
or by way of avoidance.

Sect. 690. No other pleading or written allegation is
allowed, than the writ and answer. .These are the pleadings
in the case, and have the same effect and are to be construed,
and may be amended in the same manner as pleadings in a
civil action; and the issues thereby joined 'must be tried, and
the further proceedings thereon had in the same manner as in
a civil action.

Sect. 591. If judgment be given for the plaintiff, he shall
recover the damages which he shall have sustained, to be
ascertained by the court, or a jury, or by referees, in a civil
action, and costs; and a peremptory mandamus shall, also,
be granted to him, without delay.

Arccovery,bar  SgcT. 592. A recovery of damages by virtue of this chap-

to another ac-
tion.

If public offi-
cer, body or
board receiving
mandamus,
neglect duty.

ter, against a party who shall have made a return to a writ
of mandamus, is a bar to any other action against the same
party, for the making of such return.

Sect. §93. Whenever a peremptory mandamus is directed
to any public officer, body, or board, commanding the per-
formance of any public duty, specially enjoined by law, if it
appear to the court that such officer, or any member of such
body or board, has, without just excuse, refused or neglected
to perform the duty so enjoined, the court may impose a
fine not exceeding five hundred dollars, upon every such offi-
cer or member of such body or board. Such fine, when col-
lected, shall be paid into the treasury of the county, where
the duty ought to have been performed, for the use of com-
mon schools; and the payment thereof is a bar to an action
for any penalty incurred by such officer or member of such
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body or board, by reason of his refusal or neglect to perform
the duty so enjoined.

GENERAL PROVISIONS APPLICABLE TO THE
WHOLE CODE.

CHAPTER 1. Process.— II. Duties of Clerks. —II1. Duties of Sheriffs.—
IV. Miscellaneous Provisions.— V. Provisions respecting existing Actions.
— V1. Provisions as to the Operations of the Code.

CHAPTER I— Pnocnss.

Sect. 594. The style of all process shall be “The Territory St ofsl
of Dakota, county.” It shall be under the seal of court "8““ ‘and
from whence the same shall issue, shall be signed by the
clerk, and dated the day it issued.

» SEcT. 595. An order for the provisional remedy or any Ishenfiner
other process, in an action wherein the sheriff is a party or is operactsforhim.
interested, shall be directed to the coroner. If both these offi- I oth inter-
cers are interested, the process shall be directed to and exe-
cuted by a person appointed by the court or judge.

Skcr. 596. The court or judge, for good cause, may ap- Cours may ap-

. : point special
point a person to serve a particular process or order, who shall oficer. Fees

same as sheriff’s.
have the same power to execute it which the sheriff has.
The person may be appointed on the motion of the party ob-
taining the process or order, and the return must be verified
by affidavit. He shall be entitled to the fees allowed to the

sheriff for similar services.

CHAPTER II.— DuTies oF CLERKS.

Sect. 597. All writs and orders for provisional remedies, ot and
and process of every kind, shall be issued by the clerks of the ional remedies.
several courts. Before they shall be issued, a precipe shall
be filed with the clerk demanding the same; which pre-
cipe shall be for the direction of the clerk, and not material
to the papers in the case, after the 1ssumg of such writ or
process.

Sect. 698. It is the duty of the clerk of each of the courts ponant fle all

to file-together and carefully preserve, in his office, all papers
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delivered to him, for that purpose, in every action or special
proceeding.

et anooe . SEcT. 599.  He shall indorse upon every paper filed with

return. him the day of filing it; and upon every order for a provis-
ional remedy and upon every undertaking given under the
same, the day of its return to his office.

donter namesof  Sgcr. 600. He shall, upon the return of every summons

monedand day - gerved, enter upon the docket the name of the defendant or
defendants summoned, and the day of service upon each one.
The entry shall be evidence of the service of the summons, in
case of the loss thereof.

poergeeri  Secr. 601. He shall keep the records and books and
papers appertaining to the court, and record its proceedings.

glrtainruls SEcT. 602. The provisions of article eight, of title nine,

apply toother  prescribing the duties of clerks of the district court, shall, as
far as they are applicable, apply to the clerks of other courts
of record.

aamerpowers  Srer. 603. The clerk of each of the courts shall exercist
the powers and perform the duties conferred and imposed
upon him by other provisions of this code, by other statutes,
and by the common law. Inrthe performance of his duties

he shall be under the direction of his court.

CHAPTER III.—DUTIES OF SHERIFFS.

Shall indorse 3 3
timeofrmeipton  SECT. 604. The sheriff shall indorse upon every summons,

papers. order of arrest, or for the delivery of property, or of at-
tachment or injunction, the day and hour it was received by

Shall execute

him.
summons, &0. Sect. 605. He shall execute every summons, order, or
If he fails to do

s0. other process, and return the same as required by law ; and if
he fail to do so, unless he make it appear to the satisfaction
of the court, that he was prevented by inevitable accident
from so doing, he shall be amerced by the court in a sum not
exceeding one thousand dollars, and shall be liable to the
action of any person aggrieved by such failure.

aamerpowers  SECT. 606. The sheriff shall exercise the powers and per-
form the duties conferred and imposed upon him by other
provisions of this code, by other statutes, and by the common
law.
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CHAPTER 1V.—MISCELLANEOUS PROVISIONS.

Skcr. 607. Any duty enjoined by this code upon a minis- Duties moy be
terial officer, and any act permitted to be done by him may be deruty-
performed by his lawful deputy.

Secr. 608. Whenever an oath is required by this code, ,ARrration
the affirmation of a person coiscientiously scrupulous of tak- *
ing an oath, shall have the same effect.

Skcr. 609. The time within which an act is to be done, fime howcon-
as herein provided, shall be computed by excluding the first
day and including the last; if the last day may be Sunday, it
shall be excluded.

Secr. 610. Section three hundred and eighty-eight shall ,FiEht to & oy
not be coristrued to impair the right of a party to a jury, if ™™
he appear at the trial by himself or attorney, and demand the

same.
Secr. 611. The ministerial officer, whose duty it is to ,Qhee taking

take security in any undertaking provided for by this codef g afitent
shall have the right to require the person offered as surety, to
make an affidavit of his qualifications, which affidavit may be
made before such officer. The taking of such affidavit shall
not exempt the officer from any liability to which he might
otherwise be subject, for taking insufficient security.
Secr. 612. The surety in every undertaking provided for  Quslifications
by this code, must be a resident of this territory, and worth
double the sum to be secured, beyond the amount of his debts,
and have property liable to execution in this territory equal
to the sum to be secured. Where there are two or more
sureties in the same undertaking, they must in the aggregate
have the qualifications prescribed in this section.
Sect. 613. The judges of the supreme court shall, at the e

. . reme court may
first session of the supreme court, after this code shall take reyise their rules,

effect, and every two years thereafter, revise their general f:‘f;ﬁ:ﬁfﬁ’;&&.
rules, and make such amendments thereto as may be necessary
to carry into effect the provisions of this code; and they shall
make such further rules, consistent therewith, as they may
deem proper. 'I'he rules so made shall apply to the supreme

court and the district courts.,
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CHAPTER V.—ProvisioNs A8 To THE OPERATIONS OF THE CODE.

not eovensing  Sect. 614. Rights of civil action, given or secured by

this code. existing laws, shall be prosecuted in the manner provided by
this code. If a case ever arise in which an action for the
enforcement or protection of a right, or the redress or preven-
tion of a wrong, cannot be had under this code, the practice
heretofore in use may be adopted, so far as may be necessary
to prevent a failure of justice.

Skecr. 615.

ahenactions  Qgor 616,  Where, by statute, a civil action, legal or equi-

e o, table, is given, and the mode of proceeding therein is pre-

oode. scribed, this code shall not affect the proceedings under such
statute, until the legislature shall otherwise provide; but, in
all such cases, as far as it may be consistent with the statute
giving such action, and practicable under this code, the pro-
ceedings shall be conducted in conformity thereto. 'Where
the statute designates, by name or otherwise, the kind of
action, but does not prescribe the mode of proceeding therein,
such action shall be commenced and prosecuted in conformity
to this code; where the statute gives an action, but does not
designate the kind of action, or prescribe the mode of pro-
ceeding therein, such action shall be held to be the civil action
of this code, and proceeded in accordingly.

gioke effect, Secr. 617. This act shall take effect from and after its
passage.

Approved May —, 1862.
W. JAYNE, Governor.
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