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JUSTICES OF THE PEACE.

CHAPTER 49.

AN ACT DEFINING THE JURISDICTION AND PROCEDURE BE-
FORE JUSTICES OF THE PEACE, AND OF THE DUTIES OF
CONSTABLES IN CIVIL COURTS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

ARTICLE I.— OF THE JURISDICTION OF JUSTICES OF THE PFRACE.

SectioN 1. The jurisdiction of justices of the peace in
civil cases shall, unless otherwise directed by law, be limited
to the county wherein they may have been elected, and where
they shall reside.

Sect. 2. Justices of the peace within and coextensive
with their respective counties, shall have jurisdiction and au-
thority: 1. To administer an oath or affirmation authorized
or required by law to be administered. 2. To take the
acknowledgment of deeds, mortgages, and othér instruments
of writing. 3. To solemnize marriages. 4. To issue sub-
pena for witnesses and coerce their attendance in causes

‘or matters pending before them, or other cause or matter

wherein they may be required to take depositions. 5. To
try the action for forcible entry and detention, or detention
only, of real property. 6. To proceed against security for
costs and bail for the stay of execution on their dockets.
7. To issue attachments, and proceed against the goods and
effects of debtors in certain cases. 8. To issue executions on
judgments rendered by them. 9. To proceed against consta-
bles, failing to make return, making false return, or failing to
pay over money collected on execution issued by such justice.
10. To try the right of the claimant to property taken in exe-
cution or on attachment.

Secr. 8. Justices shall have jurisdiction in actions for
trespass on real estate, where the damages demanded for such
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trespass shall not exceed one hundred dollars, but a claim of
title to such real estate set up by the defendant, shgjl take
away or affect the jurisdiction hereby given.

Skcr. 4. Justices shall not have cognizance of any action: , Fave coeni-
1. To recover damages for an assault, or assault and battery ; *to=
or, 2. In any action for malicious prosecution; or, 3. In
actions against justices of the peace or other officers for mis-
conduct in office, except in cases provided for in this act; or,
4. In actions for slander, verbal or written ; or, 5. In actions
on contracts for real estate; or, 6. In actions in which the
title to real estate is sought to be recovered, or may be drawn
in question, except actions for trespass on real estate which
are provided for in this act.

ARTICLE IIL.— OF THE COMMENCEMENT OF SUITS, SERVICE, AND
ReTurRN OF PROCESS, AND PROCEEDINGS IN ARREST AND AT-

TACHMENT.
Skct. 5. Actions before justices of the peace are com- Actions com-

menced by sum-
menced by summons, or by the appearance and agreement of mons, when.
the parties without summons. . In the former the action is
deemed commenced upon delivery of the writ to the consta-
ble to be served; and he shall note thereon the time of re-
ceiving the same. In the latter case, the action is deemed
commenced at the time of docketing the case.

"SEct. 6. When a guardian to the suit is necessary, he g hengur
must be appointed by the justice as follows: 1. If the infant jae”
be plaintiff, the appointment must be made before the sum-
mons is issued, upon the application of the infant, if he be of
the age of fourteen years or upwards; if under that age,
upon the application of some friend. The consent in writing
of the guardian to be appointed, and to be responsible for
costs if he fail in the action, must be filed with the justice.

2. If the infant be defendant, the guardian must be appointed
before the trial. It is the right of the infant to nominate his
own guardian, if the infant be over fourteen years of age,
and the proposed guardian be present and consent in writing
to be appointed. Otherwise the justice may appoint any
suitable person who gives such consent.
Sect. 7. The style of the summons shall be: « The Ter-  Style aad con”

tents of sum-

ritory of Dakota, —— county;” it shall be dated the day it mons
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is issued, signed by the justice issuing the same, directed to
the comstable or sheriff of the proper county (except in case
a person be deputed to serve it, in which case it shall be
directed to such person), must contain the names of the de-
fendant or defendants, if known; if unknown, give a descrip-
tion of him or them, and command the officer or person
serving the same, to summon the defendant or defendants to
appear before such justice, at his office, in county, at a
time specified therein, and must describe the plaintiff’s cause
of action in such general terms as to apprise the defendant of
the nature of the claim against him, and there shall be in-
dorsed on the writ the amount for which the plaintiff will
take judgment if the defendant fail to appear. If the defend-
ant fail to appear, judgment shall not be rendered for a larger
amount and the costs. .

Skct. 8. The summons must be returnable not more than
twelve days from its date, and must be served at least three
days before the time of appearance, as follows: 1. By deliv-
ering a copy of the summons with the indorsement thereon
(certified by the constable or person serving the same to be a
true copy), to the defendant, or leaving the same at his usual
place of residence. 2. An acknowledgment on the back of
the summons, or the voluntary appearance of a defendant, is
equivalent to service.

SecT. 9. A summons against a corporation may be served
upon the president, mayor, chairman of the board of direc-
tors or trustees, or other chief officer; or, if its chief officer
be not found in the county, upon its cashier, treasurer, sec-
retary, clerk, or managing agent; or, if none of the aforesaid
officers can be found, by a copy left at the office or wvsunal
place of business of such corporation, with the person having
charge thereof. .

Sect. 10. When the defendant is an incorporated insur-
ance company, and the action is brought in a county in
which there is an agency thereof, the service may be upon the
chief officer of such agency.

SEct. 11. When tbe defendant is a foreign corporation,
having a managing agent in this territory, the service may be
upon such agent.

Sect. 12. When the defendant is a minor under the age
of fourteen years, the service must be upon him and upon his
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guardian or father; or if neither of these can be found, then
upon his mother or the person having the care or control of
the infant, or with whom he lives. If neither of these can be
found, or if the minor be more than fourteen years of age,
service on him alone shall be sufficient. The manner of ser-
vice may be the same as in the case of adults.

APPEARANCE.

Sect. 13. The parties are entitled to one hour in which to Of appearance.
appear, after the time mentioned in the summons for appear-
ances, but are not bound to remain longer than that time,
unless both parties have appeared, and the justice being pres-
ent, is engaged in the trial of another cause. In such case
the justice may postpone the time of appearance until the
close of such trial.

ATTACHMENT.

Seor. 14. The plaintiff shall bave an order of attachment , Phinifto
against the property of the defendant, in a civil action before ttachment,
a justice of the peace, for the recovery of money before or
after the commencement thereof, when there is filed in his
office an affidavit of the plaintiff, his agent or attorney, show-
ing the nature. of the plaintiff’s claim; that [it] is just; the
amount which the affiant believes the plaintiff ought to re-
cover ; and the existence of some one or more of the following
particulars: 1. That the defendant, or one of the several
defendants, is a foreign corporation, or is a non-resident of '
the territory; or, 2. Has absconded with intent to defraud-
his creditors; or, 3. Has left the county of his residence to
avoid the service of a summons; or, 4. So conceals him-
self, that a summons cannot be served upon him; or, §. .Is
about to remove his property, or a part thereof, out of the
county, with the intent to defraud his creditors; or, 6. Is
about to convert his property, or part thereof, into money, for
the purpose of placing it beyond the reach of creditors;
or, 7. Has property or rights in action which he conceals; or, .
8. Has assigned, removed, or disposed of, or about to. dispose:
of his property, or a part thereof, with intent to defraud his
creditors ; or, 9. Fraudulently contracted the debt, or incurred

28*
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the obligation, for which suit is about to be, or has been
brought. When the defendant is a foreign corporation, or a
non-resident of the territory, the attachment shall not be
granted, unless the claim is for debt or demand arising upon
contract, judgment, or decree.

amngdtogive  SECT. 1'5. When the ground of attachment is, that the de-

when. fendant is a foreign corporation, or a non-resident of the terri-
tory, the order of attachment may be issued without an
undertaking, but in all other cases the order of attachment
shall not be issued by the justice until there has been executed
in his office, by one or more sufficient sureties of the plaintiff,
to be approved by the justice, an undertaking not exceeding
double the amount of the plaintiff’s claim, to the effect, that
the plaintiff shall pay the defendant all damages which he
may sustain by reason of the attachment, if the order be
wrongfully obtained.

tarder of at- Sect. 16. The order of the attachment may be made to
effect,how.  accompany the summons, or at any time afterwards, before

judgment, it shall be addressed and delivered to any constable
of the proper county, and shall require him to attach the
‘goods, chattels, stocks, or interests in stocks, rights, credits,
moneys, and effects of the defendant in his county not exempt
by law from being applied fo the payment of the plaintiff’s
claim, or so much thereof as will satisfy, the plaintiff’s claim,
. to be stated in the order as in the affidavit, and the probable
costs of the action not exceeding fifty dollars.

JReturndayof  Sger. 17. The return day of the order of attachment,

ment. when issued at the commencement of the action, shall be the
same as that of the summons; when issued afterwards, it
shall be executed and returned forthwith.

g henthere  SECT. 18. When there are several orders of attachment

of sttachment.  against the same person, in the hands of the same officer,
they shall be executed in the same order in which they are
received by said officer: he shall go to the place where the
defendant’s property may be found, and there, in the pres-
ence of two credible persons, declare that by virtue of said
order, he attaches said property at the suit of said plaintiff;
and the officer, with two residents of the county, who shall
be first sworn or affirmed by the officer, shall make a true
inventory and appraisement of all property attached which
shall be signed by the officer and said residents and returned
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with the order; when the property can be come at, he shall
take the same into custody, and hold it subject to the order
of the justice.

Sgcr. 19.  The constable shall deliver the property attached , Sestable may
to the person in whose possession it is found, upon the execu- %> *ber-
tion by such person, in the presence of the constable, an
undertaking of the plaintiff, with one or more sufficient sure-
ties resident in the county, to the effect that the parties to
the same are bound, in double the appraised value thereof,
that the property or its appraised value in money shall be
forthcoming to answer the judgment of the court in the action;
but if it shall appear to the court that any part of said prop-
erty has been lost or destroyed by unavoidable accident,
the value thereof shall be remitted to the person or persons so
bound.

Secr. 20. Different attachments of the same property may One sppraise-

3 1 . for different at-
be made, and one inventory and appraisement shall be suffi- for different

cient. The lien of the attachments shall be in the order in Li¢z, in what
which they are served, and the subsequent attachments shall

be served on the property, as in the hands of the officer, and

subject to the prior attachments. The justice who issued

the attachment having the priority of lien, shall determine

all questions as to the priority of liens on the property at-

tached.

Secr. 21. If the order of the attachment is made to ac- Mordersccon-
company the summons, a copy thereof, and the summons, how served.
shall be served upon the defendant in the usual manner for
the service of a summons, if the same can be done within the
county; and when any property of the defendant has been [fewomothe
taken under the order of attachment, and it shall appear that {fien }7 publics-
the sammons issued on the actions has not been, and cannot
be served on the defendant in the county, in the manner pre-
scribed by law, the justice of the peace shall continue the
cause for a period not less than forty, nor more than sixty
days. Whereupon the plaintiff shall proceed for three con-
secutive weeks, to publish, in some newspaper printed in the
county, or if none be printed therein, then in some newspaper
of general circulation in said county, a notice stating the
names of the parties, the time when, by what justice of the
peace, and for what sum said order was issued, and shall

make proof of such publication to the justice; and thereupon
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said action shall be proceeded with, the same as if summons
had been duly served.

rabenproperty  SgEcT. 22. 'When the cause is continued as provided for in
Stock orperish- the preceding section, and it shall appear that any of the
property taken under the attachment is live-stock, or is of a
perishable nature, the justice may issue his order directing the
officer having the custody thereof, to dispose of the same as
upon execution; and the money realized therefrom shall be
_ paid over to the justice and applied as other money realized

from the sale of property attached is applied.
When makes Sect. 23. When the plaintiff, his agent or attorney, shall

oath in regard to

property of d i itl
property ofde- _make oath, in writing, that he has good reason to and does

come st wbat  believe that any person or corporation, to be named, and

served. within the county where the action is brought, has property
of the defendant (describing the same) in his possession, if
the officer cannot come at such property, he shall leave with
such garnishee a copy of the order of attachment, with a
written notice that he appear before the justice at the return
of the order of the attachment, and answer as provided in
section twenty-five.

How served. Sect. 24. The copy of the order and the notice shall be
served upon the garnishee as follows: if he be a person, they
shall be served upon him personally, or left at his usual place
of residence; if a corporation, they shall be left with the presi-
dent or other head of the same, or the secretary, cashier,or
managing agent thereof.

apormisheo hall Sect. 25. The garnishee shall appear before the justice, in
swer. accordance with the command of the notice, and shall an-
swer, under oath, all questions put to him touching the prop-
erty of every description, and credits of the defendant, in his
possession or under his control, and he shall disclose truly, the
amount owing by him to the defendant, whether due or not;
and in case of a corporation, any stock therein held by or for
the benefit of the defendant, at or after the service of the
notice. :
cponmuishee dis-  SgpoT. 26. A garnishee may pay the money owing to the
lisbility, how.  defendant by him, to the constable having the order of at-
tachment, or into the court. He shall be discharged from lia-
bility to the defendant for any monéy so paid, not exceeding
the plaintiff’s claim. He shall not be subjected to costs

beyond those caused by his resistance of the claim against



CHAP. XLIX.] JUSTICES OF THE PEACE. 333

him; and if he disclose the property in his hands, or the true
amount owing by him, and deliver or pay the same according
to the order of the court, he shall be allowed his costs.
Seer. 27. If the garnishee do not appear and answer, as , fgunbes
required by section twenty-five, the justice may proceed against

him by attachment, as for a contempt.
Secr. 28. If the garnishee appear and answer, and it is _Ifgarnishee
appear, and it is

discovered on his examination, that at or after the service of g:g;ggtl;eo has
the order of attachment and notice upon him, he was pos- defendant.
sessed of any property of the defendant, or was indebted to

him, the justice may order the delivery of such property and

the payment of the amount owing by the garnishee into the

court, or may permit the garnishee to retain the property or

the amount owing, upon the execution of an undertaking to

the plaintiff, by one or more sufficient sureties, to the effect

that the amount shall be paid or the property forthcoming, as

the court may direct.

Secr. 29. If the garnishee fail to appear and answer, or e seloeure I
if he appear and answer, and his disclosure is not satisfactory grmishes how
to the plaintiff; or if he fail to comply with the order of the #g®nst.
justice to deliver the property and pay the money owing into
court, or give the undertaking required in the preceding sec-
tion, the plaintiff may proceed against him in an action, in
his own name, as in other cases; and thereupon such proceed-
ings may be had as in other actions, and judgment may be
rendered in favor of the plaintiff, for the amount of the prop-
erty and credits of every kind of the defendant in the posses-
sion of the garnishee, and for what shall appear to be owing
by him to the defendant, and for the costs of the proceedings
against the garnishee. If the plaintiff proceed against the Platntif pay
garnishee by action, for the cause that his disclosure was un-
satisfactory, unless it appear in the action that such disclosure
was incomplete, the plaintiff shall pay the costs of such ac-
tion. The judgment in this action may be enforced as judg-
ments in other cases. When the claims of the plaintiff in
attachment are satisfied, the defendant in the attachment may,
on motion, be substituted as the plaintiff in the judgment.

Secr. 30. Final judgment shall not be rendered against Xiraljude-

ment against

1 i 1 i i rnishee
the garnishee until the action against the defendant in attach- fendered, when.
ment has been determined; and if, in such action, judgment ,;G%gment

be rendered for the defendant in attachment, the garnishee
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or Fiudement shall be discharged and recover costs. If the plaintiff shall
recover against the defendant in attachment, and the garni-
shee shall deliver up all property, moneys, and credits of the
defendant in possession, and pay all the moneys from him
due as the court may order, the garnishee shall be discharged,
and the costs of the proceedings against him shall be paid
out of the property and moneys so surrendered, or as the
court may think right and proper.
dohsqagmentor  Sger. 31, If judgment be rendered in the action for the
Sopmeptdis-  defendant, the attachment shall be discharged, and the prop-
erty attached or its proceeds shall be returned to him.
panadgmentfor  Sger. 32, If judgment be rendered for the plaintiff, it shall
Isfied. be satisfied as follows: so much of the property remaining
in the hands of the officer, after applying the moneys arising
from the sale of perishable property, if any, whether held by
legal or equitable right, as may be necessary to satisfy the
judgment, shall be sold by order of the justice, under the
same restrictions and regulations as if the same had been
levied on by execution; and the money arising therefrom,
with the amount which may be recovered from the garnishee,
shall be applied to satisfy the judgment and costs. If there
be not enough to satisfy the same, the judgment shall stand,
and execution may issue thereon for the residue, in all re-
spects as in other cases. Any surplus of the attached prop-
erty or its proceeds, shall be returned to the defendant.
Justice may Sect. 33. The justice may order the constable to repos-

order constable . . .
to repossess him- gess  himself, for the purpose of selling it, of any of the

self of property

Dot sold. attached property which may have passed out of his hands
without being sold or converted into money; and the con-
stable shall under such order have the same power to take
the property, as he would have under an order of attachment.

erty Sl Brop Sect. 34. If any of the property which has been attached,

O roed by other he claimed by any person other than the defendant, the
claimant may have the validity of such claim tried, and such
proceedings must be had thereon, with like effect, as in case
the property had been seized upon execution issued by the
justice and claimed by a third person.

T herosoverl  SEOT. 35. 'Where several attachments are executed on

procesds how sp- the same property, or the same persons are made garnishees,
the justice issuing the first order, served on the motion of any

of the plaintiffs, may determine the amounts and priorities of
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the several attachments, and the proceeds shall be applied
accordingly.

Secr. 36. The officer shall return upon every order of  Offcers re-
attachment what he had done under it. The return must
show the property attached, and the time it was attached.

When garnishees are served, their names, and the time each
was served, must be stated. The officer shall also return,
with the order, all undertakings given under it.

Sect. 87. An order of attachment binds the property , Order binding
attached from the time of service, and the garnishee shall serice:
stand liable to the plaintiff in attachment for all property,
moneys, and credits in his hands, or due from him to the
defendant, from the time he is served with a written notice,
mentioned in section. twenty-three; but when property is
attached in the hands of a consignee or other person having
a prior lien, his.lien thereon shall not be affected by the
attachment. ,

Secr. 38. If the defendant, or other person in his behalf, Attachment

. scharged before
“at any time before judgment, cause an undertaking to be jndgment, how.
executed to the plaintiff by one or more sureties resident in
the county, to be approved by the justice, in double' the
amount of the plaintiff’s claim, to be stated in his affidavit,
to the effect, that the defendant shall perform the judgment
of the justice, the attachment in. such action shall be dis-
. charged, and restitution made of any property taken under it,
or the proceeds thereof ; such undertaking shall also discharge
the liability of a garnishee in such action, for any property of
the defendant in his hands.
Seer. 39. If in any case where an order of attachment Ifitsppesr

at no property

has been issued by a justice of the peace, it shall appear gan be attached

from the return of the officer, and from the examination of thatdefendant
has interest in

the garnishee, that no property, moneys, rights, credits, or g estatein
effects of the defendant have been taken under the attach-
ment, but that the defendant is the owner of an interest in
real estate in the county, the justice before whom said action
is pending, shall, at the request of the plaintiff, forthwith
certify his proceedings to the district court, of the proper
county, and thereupon the clerk of said court shall' docket
said cause, and the action shall be proceeded with in said

court in all respects as if the same had originated therein.
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ARTICLE III.—BiLL. oF PARTICULARS.

Sect. 40. In all cases before a justice, the plaintiff, his
agent or attorney, shall file with such justice a bill of the
particulars of his demand ; and the defendant, if required by
the plaintiff, his agent or attorney, shall file a like bill of the
particulars he may claim, as a set-off; and the evidence on
the trial shall be confined to the items set forth in said bills.

Sect. 41. The bill of particulars must state, in a plain and
direct manner, the facts constituting the cause of action, or
the claim to be set off.

Sect. 42. The bill of particulars may be amended at any
time before the trial, or during the trial, or upon appeal, to
supply any deficiency, or omission in the items when, by such
amendments, substantial justice will be promoted. If the
amendment be made at the time of, or during the trial, and
it be made to appear, to the satisfaction of the justice, by
oath, that an adjournment is necessary to the adverse party,
in consequence of such amendment, an adjournment must be
granted. The justice may also, in his discretion, require, as a
condition of an amendment, the payment of costs to the
adverse party, to be fixed by the justice; but such payment
cannot be required, unless an adjournment is made necessary
by the amendment.

ARTICLE 1IV.— CHANGE OF THE PLACE oF TRiAL.

Secr. 43. If, on the return of process, or at any time
before trial shall have commenced, it shall be made satisfac-
torily to appear to the justice of the peace before whom any
cause is instituted, or is pending for trial, by the affidavit of
either of the parties in the case: 1. That such justice is a
material witness for either party; or, 2. If a jury be de-
manded by the adverse party, then that he cannot, as he verily
believes, have a fair and impartial trial in the precinct, or
place for which said justice may have been elected, on ac-
count of the bias or prejudice of the citizens thereof; the
place of trial may be changed.

Seor. 44. If the place of trial be changed on account of
the justice being a material witness in the cause, such cause
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may be transferred for trial before some other justice of
the peace in the same precinct. If the place of trial be
changed on account of the bias or prejudice of the citizens
of such precinct or place, the case shall be taken to some
justice in an adjoining precinct, in the same county.
Secr. 45. The justice granting such change, shall deliver Justice trans

or transmit the papers in the cause, together with a certified ﬁiﬁlfii:i%;c
transcript of the proceedings before him, to the justice to

whom such change may be granted, who shall proceed

‘therein, and have the same jurisdiction, powers, and duties, in

all respects whatever, as if such suit had been originally
instituted before him.

Sect. 46. - Before any such change shall- be allowed, the pays to be
¢osts, as specified in the next following section, shall be paid Change made.
by the party applying for such change.

Secr. 47.. When such change is at the instance of the Wi Pedd,
plaintiff, he shall be taxed with all the costs which have ac-
crued, and which shall accrue in the cause, until such tran-
seript and papers shall be delivered to the justice to whom
such cause is removed for trial; and when on the application
of the defendant, he shall be taxed for the costs which have
accrued for issuing subpcenas for witnesses, and service
thereof, witnesses’ fees, and costs of the justice for transfer-

ring the cause to the docket of the other justice.

ARTICLE V.— ADJOURNMENTS.

Sect. 48. TUpon the return day, if a jury be required, or adjonrn it
if the justice be actually engaged in other official business, Rowlong.
he may adjourn the trigl, without the consent of either party,
as follows: 1. Where a party is in attendance who is not a
resident of the county, the adjournment not to exceed forty-
eight hours. 2. In other cases not to exceed eight days,
unless by consent of the parties. If the trial be not ad-
journed, it must take place immediately upon the return of
the summons.

Secr. 49. The trial may be adjourned upon the applica-  Misladiumed
tion of either party, without the consent of the other, for a parties, when.
period not exceeding thirty days, as follows: the party ask-
ing the adjournment must, if required by his adversary,
prove, by his own oath, or otherwise, that he cannot, for want

29
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of material testimony which he expects to procure, safely
proceed to trial.

Sect. 50. An adjournment may be had either at the
return day, or at any subsequent time to which the cause may
stand adjourned, on the application of either party, for a
period longer than thirty days, but not to exceed ninety days
from the time of the return of the summons, upon compli-
ance with the provisions of the preceding section, and upon
proof, by the oath of the party or otherwise, to the satisfac-
tion of the justice, that such party cannot be ready for trial
before the time to which he desires an adjournment, for the '
want of material evidence, describing it; that the delay has
not been made necessary by any act or negligence on his part
since the action was commenced, and that he expects to proy
cure the evidence at the time stated by him.

ARTICLE VI.— WITNESS.

Sect. 51.  Any justice may issue subpeenas to compel the
attendance of witnesses to give evidence on any trial pend-
ing before himself, or for the purpose of taking depositions, or
to perpetuate testimony.

‘SEcT. 52. A subpeena may be served by a constable or
any other person, and shall be served by reading the same or
stating the contents thereof to the witness, or by leaving a
copy thereof at his usual place of residence.

Sect. 63. When not served by a constable, or some
person deputed for that purpose by a justice, no fees shall be
charged in the suit for serving it.

Secr. 54. If any witness, having been subpceenaed, attend
and be not examined by either party, the.costs of such wit-
ness shall be paid by the party ordering the subpcena, unless
the adverse party, by confessing the matter or otherwise, ren-
der unnecessary the examination of such witness.

Sect. 65. Whenever it shall appear to the satisfaction of
a justice, by proof made before him, that any person has
been duly served with a subpceena to appear and give testi-
mony before him, in any matter in which he has authority to
require such witness to appear and testify, that his testimony
is material, and that he refuses or neglects to attend as
such witness in conformity to such subpcena, the justice shall
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issue a warrant for the arrest of the delinquent for the
purpose of compelling his attendance, and punishing his dis-
obedience.

Sect. 56. When a person arrested is brought before the ; When witness
justice, or when a person in attendance refuses to testify as a juss to testify:
witness, and no valid excuse be shown, the justice may im-
pose a fine on him not exceeding five dollars. An entry of
such fine, stating the reason therefor, must be made by the
justice in his docket, and thereupon shall have the effect of a
judgment in favor of the Territory of Dakota against the
delinquent, and may be enforced against his person or prop-
erty. Said money so collected shall be paid into the county _Fines for sup-

treasury, for the support of common schools in said county. e
Skct. 57. Every person subpeenaed as aforesaid, and , Zorecmesect

neglecting to appear or refusing to testify, shall also be liable Fzboosble or

to the party in whose behalf he shall have been subpcenaed,

for all damages which such party shall sustain by reason of

such delinquency.

DEPOSITION.

Sect. 8. Depositions may be taken to be read in a cause , Depositions

A A . . . taken as before

pending before a justice of the peace,in like manner and district court.
subject to the same restrictions and rules of law as in cases

pending in the district court.

ARTICLE VIIL. —TuHrE TrIAL AND ITS INCIDENTS.

Secr. 59. At the time appointed for trial, if no jury shall , Jnodory
have been demanded by either party, the justice shall proceed fice t =y ac-
to try the action, shall hear the proofs, and determine the
cause according to law and the right.

Sgcr. 60. 'Where parties agree to enter, without process, , here perties
before a justice, any action of which such justice has cogni- "ithont process.
zance, such justice shall enter the same on his docket, and
proceed to trial, judgment, and execution, in all respects in
the same manner as if the summons had beerr issued, served,

and returned.



340

Either party
may demand
Jury of six men.

JUSTICES OF THE PEACE. {cHaP. XLIX.

JURY.

Sect. 61. In all civil actions, after the appearance of the
defendant, and before the court shall proceed to inquire into
the merits of the cause, either party may demand a jury to
try the action, which jury shall be composed of six good and
lawful men, having the qualifications of electors, unless the
parties shall agree on a less number. When a jury is de-
manded, the trial of a cause must be adjourned until a time
fixed for the return of the jury. If neither party desire an
adjournment, the time must be determined by the justice, and
must be on the same day, or within the next two days; the
jury must be immediately selected as herein provided.

Howjuryshall ~ SgcT. 62. The justice shall write in a panel the names of

be selected.

* ¥orm of sum-
mons for jury.

Constable
serve summons,
how.

Jurors neglect-
jug to attend.

twelve persons, citizens of the county, from which the de-
fendant, his agent or attorney, shall strike one, and so alter-
nately, until each shall have stricken three names, and the
remaining six shall constitute the jury to try such case; and
if either party neglect or refuse to aid in striking the jury
as aforesaid, the justice shall strike the same in behalf of such
party.

Sect. 63. The justice thereupon shall issue a summons for
the jury, in which the following form shall be observed in sub-
stance as near as practicable:

THE TERRITORY OF DAKOTA,
county.

To , constable of county :
You are hereby commanded to summon - to appear
before me at , in said county, on the day of .

A. D. , at o’clock in the noon, to serve as
jurors in a case pending before me, then and there to be
tried. And this they shall in nowise omit. And have you
then and there this writ with your doings thereon.

Given under my hand this day of , A. D.
, Justice of the Peace.

Sect. 64. The constable shall serve such summons by a
personal service thereof, and return the same indorsed with
the names of the persons summoned, at the time appointed
for the trial of the case. Jurors, for neglecting to attend when
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properly summoned, or refusing to serve when in attendance,
shall be liable to the like penalty, and be proceeded against
in the same manner, as witnesses who fail to attend or refuse

to testify.

Sect. 65. The constable shall be in attendance on the g Banel be not
court at and during the progress of the trial; and if from chal- fll same.
lenge or other cause the panel shall not be full, he may fill
the same in the same manner as is done by the sheriff in
the district court.

SEct. 66. When a jury shall be in attendance and the Jury to attend
cause shall be continued, the jurors must attend at the time
and place appointed for the trial without further notice.

Secr. 67. If either party object to the competency of a Ifcompetency
juror, the question thereon must be tried in a summary man- tioned.
ner by the justice, who may examine the juror or other witness
under oath.

Sect. 68. The justice shall administer an oath or affirma-  Jum totake
tion to the jury, well and truly to try the matter in difference to=
between the parties, and a true verdict to give according to
the evidence.

Sect. 69. After the jury shall have been sworn they shall Afterjuryis
sit together and hear proofs and allegations of the parties ; {pecther ntil
and after hearing the same, shall be kept together in some
convenient place, under the charge of a constable, until they
have agreed upon their verdict, or shall be-discharged by ‘the
justice.

Skcr. 70. When the jury shall have agreed upon their Deiver verdiot
verdict, they shall deliver it to the justice publicly, who shall fremd o»
enter it upon his docket. ,

Secr. 71. Whenever the justice shall be satisfied that a e lury
jury, sworn in any cause before him, cannot agree in the ver-
dict after having consulted upon it a reasonable time, he may
discharge them and continue the cause, and may, if required
by either party, proceed to strike another jury, as hereinbefore
provided. The cause shall be continued to such time as the
Justice thinks reasonable, unless the parties or their attorneys
agree on a longer or shorter time, or unless they may agree
that the justice may render judgment on the evidence already
before him. :

8rcr. 72. It shall be lawful for the justice before whom a praprerdict tme
cause has been tried, on motion, ard being satisfied that the msy be granted.

29*
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verdict was obtained by fraud, partiality, ‘or undue means, at
any time within four days after the entering of judgment,
to grant a new trial, and he shall set a time for the new trial,
of which the opposite party shall have at least three days’
notice.

Sect. 73. The opposite party shall also have a reasonable
notice of such motion for a new trial, if the same is not made
on the day of the former trial, and in the presence of such
party ; such notioe to be given by the applying party. If the
new trial shall be granted, or the jury be unable to agree,
the proceedings shall be in all respects as upon the return of
the summons. .

Secr. 74. If either the plaintiff or defendant, in their bill
of particulars, claim more than ten dollars, the case may be
appealed to the district court; but if neither party demand a
greater sum than ten, and the case is tried by jury, there shall
be no appeal.

Sect. 75. If, on appeal by the plaintiff, he shall not re-
cover a larger sum than twenty dollars, exclusive of interest
since the rendition of the judgment before the justice, he
shall be adjudged to pay all costs in the district court (includ-
ing a fee of five dollars to defendant’s attorney); and in case
the defendant shall demand a set-off greater than twenty dol-
lars, and he appeal and do not recover twenty dollars, he shall
in like manner pay all costs in the appellate court, including
a like fee to the plaintiff’s attorney.

Sect. 76. Upon the verdict being delivered to the justice,
and before judgment being rendered thereon, each juror shall
be entitled to receive fifty cents at the hands of the successful
party, which shall be taxed in the cost bill against the losing
party. When the jury shall be unable to agree upon a ver-
dict, the same compensation shall be paid them by the party
calling the jury, and the same shall be taxed in the cost bil
against the losing party. ' »

Sect. 77. In all cases which shall be tried by a jury before
a justice of the peace, either party shall have the right to ex-
cept to the opinion of the justice upon any question of law
arising during- the trial of the cause; and when either party
shall allege such exception, it shall be the duty of the justice
to sign and scal a bill containing such exception, if truly
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alleged, with the point decided, so that the same may be made
part of the record in the cause.

ARBITRATIONS.

Sect. 78. At any time before trial and judgment rendered, _(Cases, how

the plaintiff and defendant consenting thereto, may have the arbitration.
cause submitted to the arbitrament of [three] disinterested
men, who shall be chosen by the parties; and if the arbi-
trators be present, they shall hear and determine the cause
on oath qr affirmation, to be administered by the justice.
But if the persons chosen as arbitrators be not present, the
justice shall issue summons for them to attend at the time
and place appointed for the trial, which shall be served by any
constable or the parties, as they may agree. The fees of arbi-
trators shall be the same as that paid to jurors.

Sect. 79.. When the arbitrators shall convene and be  Aritmtors
qualified, they shall proceed to hear and determine the cause, mive, and their
and make out their award in writing, which shall be valid
when signed by any two of them, and return the same to the
justice, who shall thereupon enter such award. upon his
docket, and thereupon render judgment, and issue execution
as in other cases. '

Secr. 80. Every judgment rendered on such award, shall  Thefriude-
conclude the rights of the parties thereto, unless it shall be pnlese it appear
made to appear to the justice of the peace who rendered such
judgment, and within ten days after the rendition of the
same, or to the district court, on appeal, that such award was
obtained by fraud, corraption, or other undue means.

Sect. 81. Whenever satisfactory proof shall be adduced ,,JoF jndgment
before such justice, within the period aforesaid, that such
award was obtained by fraud, corruption, or other undue
means, it shall be competent for such justice to set aside such
award and his judgment thereon rendered, and thereupon pro-
ceed to such final trial and judgment, as if such award had
never been made.

Skcr. 82. But no appeal shall be allowed to the district  Noappeal o
court from a judgment of a justice of the peace rendered on when-
an award, unless the party praying such appeal shall file with
such justice an affidavit, therein stating that he or she does
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verily believe that such award was obtained by fraud, corrup-
tion, or other undue means.

Sect. 83. And if, on appeal from the judgment of a jus-
tice rendered on any such award, the district court shall be
satisfied that the award was obtained by fraud, corruption, or
other undue means, such court shall set aside the award, and
proceed to hear and determine the cause on the merits, as in
other cases of appeal.

Sect. 84. But if the court shall be of opinion that the
award was not obtained by fraud, corruption, or other undue
means, they shall render judgment thereon, for the costs of
suit, and award execution as in other cases.

TRIAL OF THE RIGHT OF PROPERTY LEVIED ON OR ATTACHED.

Sect. 85. When a constable shall levy on or attach prop-
erty, claimed by any person or persons, other than the party
against whom the execution or attachment issued, the claim-
ant or claimants shall give three days’ noticg, in writing, to
the plaintiff or his agent, or if not found within the county,
then such notice shall be served by leaving a copy thereof
at his usual place of abode in such county, of the time and
place of the trial of the right to such property, which trial
shall be had before some justice of the county, at least
one day prior to the time appointed for the sale of such
property.

Sect. 86. If on the trial, the justice shall be satisfied from
the proof, that the property or any part thereof, belongs to
the claimant or claimants, such justice-shall render judgment
against the party in whose favor such execution or attach-
ment issued for the costs, and issue execution therefor, and
shall, moreover, give a written order to the constable who
levied on, or who may be charged with the duty of selling
such property, directing him to restore the same, or so much
thereof, as may have been found to belong to such claimant
or claimants.

Sect. 87. But if the claimant or claimants fail to estab-
lish his or their right to such property or any part thereof, the
justice shall render judgment against such claimant or claim-
ants for the costs that have accrued on account of such trial,
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and issue execution therefor; and the constable shall not be
liable to the claimant or claimants for the property so taken.

ARTICLE VIII. — JUDGMENTS.

Skcr. 88. Judgment, that the action be dismissed without 4 uasmentel
prejudice to a new action, may be entered with costs, in the Iyl "hat
following cases: 1. When the plaintiff voluntarily dismisses
the action before it is finally submitted. 2. When he fails to
appear at the time specified in the summons, or upon adjourn-
ment, or within one hour thereafter.

Seot. 89. If the plaintiff fail to appear at the return day , Jfplsintfor

of the summons, and his bill of particulars be not filed and *Ppe
evidence before the justice, the action must be dismissed.
If the defendant fail to appear at the return day of the sum-
mons, and if either party fail to attend at the time to which
a trial has been adjourned, or fail to make the necessary bill
of particulars, or fail in the proof on his part, the cause may
proceed at the request of the adverse party, and judgment
must be given in conformity with the bills of particulars and
proofs.

Secr. 90. When judgment shall have been rendered ,Jteninde-

against a defendant in his absence, the same may be set 2ifent defendant
aside upon the following conditions: 1. That his motion be
made within ten days after such judgment was entered.
2. That he pay or confess judgment for the costs awarded
against him. 3. That he notify in writing the opposite party,
his agent, or attorney, or cause it to be done, of the opening
of such judgment and.of the time and place of trial at least
five days before time, if the party reside in the county, and
if he be not a resident of the county, by leaving a writ-
ten notice thereof at the office of the justice ten days before
the trial.

Sect. 91. Upon a verdict, the justice must immediately  Wheoiude
render judgment accordingly. When the trial is by the jus-
tice, judgment must be entered immediately after the close of
the trial, if the property of the defendant has been attached;
in other cases it must be entered either at the close of the
trial, or if the justice then desire further time to consider, on
or by the fourth day thereafter, both days inclusive.

Sect. 92. When the amount due to either party exceeds a7 hen amount
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thorizd judg-  the sum for which the justice is authorized to enter judgment,
such party may remit the excess, and judgment may be en-
tered for the residue. A defendant need not remit such
excess, and may withhold setting the same off, and a recovery
for the amount set off and allowed, or any part thereof, shall
not be a bar to his subsequent action for the amount with-
held.
oy temdant Secr. 93. If the defendant, any time before trial, offer, in
for specified sum. writing, to allow judgment to be taken against him for a
specified sum, the plaintiff may immediately have judgment
therefor with the costs then accrued. But if he do not accept
such offer before the trial, and fail to recover in the action a
sum equal to the offer, he cannot recover costs accrued after
the offer; but costs must be adjudged against him. But the
offer and failure to accept it, cannot be given in evidence, to
effect the recovery, otherwise than to costs as above provided.
SECT. 94. . »* * » L] L » * * *

ARTICLE IX.— APPEALS.

Appeals, in Sect. 95. In all cases not otherwise especially provided
what cases. :
for by law, either party may appeal from the final judgment
of any justice of the peace, to the district court of the county
where the judgment was rendered.
ingtocinabea..  SEcT. 96. The party appealing shall, within ten days from
taking. the rendition of judgment, enter into an undertaking to the ad-
verse party with at least one good and sufficient surety to be
approved by such justice, in a sum not less than fifty dollars
in any case, nor less than double the amount of judgment and
costs, conditioned: 1. That the appellant will prosecute his
appeal to effect and without unnecessary delay. 2. That if
judgment be adjudged against him on the appeal, he will
satisfy such judgment and costs. Such undertaking need
not be signed by the appellant.
Justietode-  SECT. 97. And the said justice shall make out a certified

liver record and . . . . .
rapersin the  {ranseript of his proceedings, include the undertaking taken

e to whom: for such appeal, and shall, on demand, deliver the same to the
appellant, or his-agent, who shall deliver the same to the clerk
of the court to which appeal may be taken, on or before the
second day of the term thereof, next following such appeal;

and such justice shall also deliver or transmit the bill or bill
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of particulars, the depositions and all other original papers, if
any used on the trial before him, to such clerk, on or before
the second day of such term; and all other proceedings be-
fore the justice of the peace, in that case, shall cease and be
stayed from the time of entering into such undertaking.

Sect. 98. The clerk on receiving such transcript and other  Clerk tofile
papers as aforesaid, shall file the same and docket the appeal.

Sect. 99. The plaintiff in the court below, shall be the , Partiessameas
plaintiff in the district court; and the parties shall proceed in
all respects in the same manner, as though the action had
been originally instituted in the said court.

Seer. 100. If the appellant shall fail to deliver the tran- Jfappellant
seript, and other papers, if any, to the clerk, and have his ap- paperstoclerk,
peal docketed as aforesaid, on or before the second day of the
term of the said court next after such appeal, the appellee
may, at the same term of said court, file a transcript of the
proceedings of such justice, and the said cause shall, on mo-
tion of the said appellee, be docketed; and the court is ,ooivimey .,
authorized and required, on his application, either to enter fimilsrte justice.
up a judgment in his favor, similar to that entered by the jus-
tice of the peace, and for all the costs that have accrued in
the court, and award execution thereon ; or such court may,
with the consent of such appellee, dlsmlss the appeal, at the
cost of the appellant, and remand the cause to the justice of
the peace, to be thereafter proceeded in as if no appeal had
been taken ; and if the plaintiff in the action before the jus-
tice shall appeal from any judgment rendered against such
plaintiff, and after having filed his transcript and caused such
appeal to be docketed according to the provisions of this act,
shall fail to file petition, or otherwise neglect to prosecute the
same, to final judgment, so that said plaintiff shall become
non-suited, it shall be the duty of said court to render judg-
ment against such appellant for the amount of the judgment
rendered against him by the justice, together with interest ac-
crued thereon and for costs of suit, and to award execution
therefor, as in other cases.

Secr. 101. If both parties'fail to enter such appeal within  If both par-
the time limited as aforesaid, the justice, on receiving a certi- sppeel
ficate from the clerk of the court, stating that the appeal was
not entered, or being entered, was dismissed as aforesaid,
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shall thereupon issue execution upon the judgment, in the
same manner as if such appeal had never been taken.

. Sect. 102. If any person, appealing from a judgment ren-
dered in his favor, shall not recover a greater sum than the
amount for which judgment was rendered, besides costs and
the interest accruing thereon, every such appellant shall pay
the costs of such appeal.

Sect. 103. 'When any appeal shall be dismissed, or when
judgment shall be entered in the district court against the
appellant, the surety in the undertaking shall be liable to the
appellee for the whole amount of the debt, costs, and dam-
ages, recovered against the appellant.

Sect. 104. When an appeal, taken to the district court,
shall there be quashed, by reason of irregularity in taking or
consummating the same, the cause for quashing shall be
stated in the order of the court, and a transcript of such
order shall be lodged with such justice, who shall thereupon
proceed to issue execution, in the same manner as if no ap-
peal had been taken. '

Sect. 105. In proceeding on appeal when the surety in
the undertaking shall be insufficient, or such undertaking may
be insufficient, in form or amount, it shall be lawful for the
court, on motion to order a change or renewal of such under-
taking, and direct the same to be certified to the justice, from
whose judgment the appeal was taken, or that it be recorded
in said court. :

Sect. 106. Appeals in the following cases shall not be
allowed: 1. On judgments rendered on confession. 2. In
jury ‘trials where neither party claim in their bill of par-
ticulars a sum exceeding twenty dollars. 3. In the action
for the forcible entry and detention, or forcible detention of
real property. 4. In trials of the right of property, under
the statutes, either levied upon by execution or attached.

Sect. 107. 'When the.term of office of a justice shall ex-
pire between the dates of judgment and the time limited for
appeal, such justice may take the uudertaking for appeal at
any time before he has delivered his docket to his successor,
and give the appealing party a transcript. After the delivery
of the docket, the undertaking shall be given to his successor,
and it shall be his duty to give the transcript and do and per-
form all things required of his predecessor.
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ARTICLE X.— OF THE ACTION FOR THE FORCIBLE ENTRY AND
DETENTION, OR FORCIBLE DETENTION ONLY OF PROPERTY.

Secr. 108. Any justice, within his proper county, shall o tice may
have power to inquire, in the manner hereinafter directed, as gty and deten-
well against those who make unlawful and forcible entry into
lands and tenements, and detain the same, as against those
who having a lawful and peaceable entry into lands or tene-
ments, unlawfully and by force hold the same;.and if it be
found upon such inquiry that an unlawful and forcible entry
has been made, and that the same lands or tenements are
held by force, or that the same, after a lawful entry are held
unlawfully, then said justice shall cause the party conplaining
to have restitution thereof.

Secr. 109. Proceedings under this article may be had in | Proceedings
all cases against tenants holding over their terms; in sales caes.
of real estate, on executions, orders, or other judicial process,
when the judgment debtor was in possession at the time of
the rendition of judgment or decree, by virtue of which such
sale was made; in sale by executors, administrators, guar-
dians, and on partition, where any of the parties to the peti-
tion were in possession at the commencement of the suit,
after such sales, so made on execution or otherwise, shall
have been examined by the proper court, and the same by
such court adjudged legal; and in cases where the defendant
is a settler or occupier of the lands or tenements, without
color of title, and to which the complainant has the right of
possession ; this section not to be construed as limiting the
provisions of the first section of this article.

Secr. 110. Judgments either before the justice or in the Judgmentnot
district court, under this article, shall not be a bar to any after ton. ’
action brought by either party.

Secr. 111. It shall be the duty of the party desiring to  Agm ho™
commence an action under this article, to notify the adverse
party to leave the premises, for the possession of which the
action is about to be brought, which notice shall be served at
least three days before commencing the action, by leaving a
written copy with the defendant, or at his usual place of abode,

if he cannot be found.
30
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Sect. 112. The summons shall not issue herein, until the
plaintiff shall have filed his complaint in writing with the
justice, which shall particularly describe the premises so
entered upon or detained, and shall set forth either an unlaw-
ful and forcible entry and detention, or an unlawful and for-
cible detention after a peaceable or lawful entry of the de-
scribed premises. The complaint shall be copied into and
made a part of the record.

Sect. 113. The summons shall be issued and directed;
shall state the cause of the complaint, and the time and place
of trial, [and] shall be served and returned as in other cases.
Such service shall be three days before the day of trial ap-
pointed by the justice.

Sect. 114. If the defendant does not appear in accordance
with the requisitions of the summons, and it shall have been
properly served, the justice shall try the cause as though he
was present.

Secr. 115. No continuance shall be granted for a longer
period than eight days, unless the defendant applying therefor
shall give an undertaking to the adverse party, with good
and sufficient surety to be approved by the justice, conditioned
for the payment of the rent that may accrue, if judgment be
rendered against the defendant.

Sect. 116. If the suit be not continued, place of trial
changed, or neither party demand a jury, upon the return day
of the summons, the justice shall try the cause ; and if] after
hearing the evidence, he shall conclude that the complaint
is not true, he shall enter judgment against the plaintiff
for costs; if he find the complaint true, he shall render a gen-
eral judgment against the defendant and in favor of the plain-
tiff for restitution of the premises and costs of suit ; if he find
the complaint true in part, he shall render a judgment for the
restitution of such part only, and the costs shall be taxed as
the justice shall deem just and equitable.

Secr. 117. If a jury be demanded by either party, the
proceedings, until the impanelling thereof, shall be in all re-
spects as in other cases. The jury shall be sworn or affirmed
to well and truly try and determine whether the complaint of
(naming the plaintiff) about to be laid before them, is true
according to the evidence. If the jury shall find the complaint
true, they shall render a general verdict of guilty against the



CHAP. XLIX.] JUSTICES OF THE PEACE. 351

defendant; if not true, then a general verdict of not guilty;
if true in part, then a verdict setting forth the facts they find
true.

Secr. 118. The justice shall enter the verdict upon his Justice enter
docket, and shall render such judgment in the action as if the derjudgment.
facts, authorizing the finding of such verdict, had been found
to be true by himself.

Secr. 119. Exceptions to the opinion of the justice, in paRepion
cases under this article, upon questions of law and evidence,
may be taken by either party, whether tried by a jury or
otherwise.

Secr. 120. When a judgment of restitution shall be en- aDase of judg-
tered by a justice, he shall, at the request of the plaintiff, his Hop—form of
agent or attorney, issue a writ of execution thereon, which

shall be in the.following form, as near as practicable:

Tae TERRITORY OF DAKOTA,%SS.
county,

To any constable of county :

Whereas, in a certain action for the forcible entry and de-
tention (or the forcible detention, as the case may be), of the
following described premises, to wit: , lately tried
before me, wherein was plaintiff and was defend-
ant , judgment was rendered on the day of )
A. D. , that the plaintiff have restitution of said premises,
and also that he recover costs in the sum of You,
therefore, are hereby commanded to cause the defendant to be
forthwith removed from said premises, and the said plaintiff to
have restitution of the same; also that you levy of the goods
and chattels of the said defendant, and make the costs afore-
said, and all accruing costs, and of this writ make legal
service and due return.

Witness my hand this

day of y A. D.
, Justice of the Peace.

Secr. 121. The offjcer shall, within ten days after receiv- el egecution of
ing the writ, execute the same by restoring the plaintiff to the
possession of the premises, and shall levy and collect the
costs, and make return as upon other executions. If the offi-
cer shall receive a notice from the justice that the proceedings
have been stayed by an allowance of a writ of error, he shall
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immediately delay all further proceedings upon the execu-
tion; and if the premises have been restored to the plaintiff,
he shall immediately place the defendant in the possession
thereof, and return the writ with his proceedings and costs
taxed thereon.

ARTICLE XI.— Or THE REPLEVIN OoF PrOPERTY.

Sect. 122. The petition in replevin must be sworn to, and
it must state: 1. A particular description of the property
claimed. 2. Its actual value, and where there are several
articles, the actual value of each.” 3. The facts constituting
the plaintiff’s right to the present possession thereof, and must
define the extent of his interest in the property, whether it be
full or qualified ownership. 4. That it was neither taken on
the order or judgment of a court against him, nor under an
execution or attachment against him or against the property.
But if it was taken by either of these modes, then it must
state the facts constituting an exemption from seizure by such
process. 8. The facts constituting the alleged cause of deten-
tion thereof according to his best belief. 6. The amount of
damages which the affiant believes the plaintiff ought to re-
cover for the detention thereof.

Sect. 123. He shall also execute a bond to the defendant,
with sureties to be approved by the justice of the peace, in a
penalty at least equal to twice the value of the property
sought, conditioned that he will appear at the time of the trial
of said cause, and prosecute his suit to judgment and retura
the property, if a return be awarded, and also pay all costs
and damages that may be adjudged against him. This bond
shall be filed with the justice of the peace, and is for use of
any person injured by thé proceeding, and a judgment for
money rendered against the plaintiff shall also go against the
sureties on the bond.

Sect. 124. The justice of the peace shall thereupon issue
a writ of replevin directed to the sheriff or constable to take
the property therein described and deliver the same to the
plaintiff. The ordinary original notice must also be served
[on] the defendant in the usual manner. '

Skct. 125. When any of the property is removed to another

snother county. county after the commencement of the action, counterparts
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of the writ of replevin may issue on the demand of the plain-
tiff to such other county, and may be executed upon such
goods found in such county, and further writs of replevin and
the necessary counterparts thereof may issue as often as may
be necessary.

Secr. 126. The sheriff or constable must forthwith execute 5% ho™ e
the writ by taking possession of the property therein men-
tioned, if it is found in the possession of the defendant, or of
his agent, or of any other person who obtained possession
thereof from the defendant, directly or indirectly after the writ
was placed in the sheriff’s or constable’s hands, for which
purpose he may break open any dwelling-house or other in-  ¥axbreakopen
closure, having first demanded entrance and exhibited his
authority, if required.

Sect. 127. When it appears by fthe affidavit that the iy pyhen property
property claimed has been disposed of or concealed, so that or concealed.
the writ cannot be executed, the justice of the peace may
compel the attendance of the defendant and examine him on
oath as to the situation of the property, and punish a wilful
obstruction or hinderance of the writ, and a disobedience
of the order of the court in this respect, as in case of con-
tempt.

Sect. 128. The sheriff or constable must return -the writ 0fthe return.
on or before the return day of the notice, and shall state fully
what he has done thereunder. If he has taken any property,
he shall describe particularly the same.

Secr. 129. The officer having taken the property, or any criiver probe
part thereof, shall forthwith deliver the same to the. plaintiff,
on the payment of his costs.

Seor. 130. If a third person claim the property, or any It third person
part thereof, the plaintiff may amend and bring him in as a° property.
co-defendant, or the defendant may obtain his substitution by
the proper mode, or the claimant may himself intervene by
the process of intervenor.

Sect. 131. The judgment shall determine which party is oidgment do
entitled to the possession of the property, and shall designate property, &e.
his right therein, and if such party have not the possession
thereof, shall also determine the value of the right of such

party, which right shall be absolute as to an adverse party
having no right in such property, and shall also award such
30"



351 JUSTICES OF THE PEACE. [cEAP. xLIX.

damages to either party as he may be entitled to, for illegal
detention of such property.

peatyentitled  Smer. 182, The party entitled thereto, may have execution

have execution  for the money found due him, or may, in his discretion, have
execution for the delivery of the property, and if the property
or any article thereof cannot be obtained on execution, he
may have execution for the value of such article.

ﬁ%ﬁf‘;"' . ‘SbEc':h 13?1.id V\.’:e? tllt] ap{)e.a?ﬂl‘)); hth: return o'fﬁthe officer,

exty has been y the affidavit of the plaintiff, that any specific property

orabyother which has been adjudged to belong to one party, has been
concealed or removed by the other, the justice of the peace
may require him to attend and be examined on oath, respect-
ing such matter, and may enforce his order in this respect as

in cases of contempt.

ARTICLE XII — EXECUTION.— RETURN. — STAY OF EXECUTION. —
NoTICE OF SALE. — DELIVERY. — UNDERTAKING.

P henandby  SECT. 134.  Execution for the enforcement of a judgment
may issue. before a justice of the peace (except where it has been taken
to the district court on error or appeal, or docketed therein, or
during the time it may be stayed, as provided by this act),
may issue by the justice before whom the judgment was
rendered, or by his successor in office, on the application of
the party entitled thereto, at any time within five years of
entry of the judgment, or the date of the last execution issued
thereon. \
JJusticstsms - SECT. 135. It shall be the duty of the justice if the case
out demand, be not appealed, taken up on error, docketed in the district
court, or bail has not been given for the stay of execution at
the expiration of ten days from the entry of the judgment, to
issue execution without a demand, and proceed to collect the
judgment, unless otherwise directed by the judgment creditor.
paenmey Seor. 136. Any person against whom judgment may be
cution, how.  rendered under the provisions of this act, except as hereinafter
excepted, may have stay of execution for the several periods
hereinafter mentioned, by entering into an undertaking with
the adverse party, within ten days after the rendition of
such judgment, with good and sufficient surety, resident of

the county, as the justice shall approve, conditioned for the
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payment of the amount of such judgment, interest, and costs,
and costs that may accrue; which undertaking shall be
entered on the docket of the justice, and be-signed by the
surety.

Sker. 137. . The stay of execution hereby authorized shall ~For bow long.

be graduated as follows, namely: 1. On any judgment for
five dollars and under, the stay shall be for sixty days, and on
all sums over fifty and under one hundred dollars, the stay
shall be for six months. 2. On any judgment excéeding five
and under fifty dollars, the stay shall be for ninety days. 3.
Where judgment is obtained against a surety, and he takes
a stay thereon, and he obtains judgment against the principal,
stay of execution must be allowed on the judgment against
the principal only so long, that the stay will expire one month
before that allowed to the surety on the judgment against
him.

Secr. 138. No stay of execution on judgments rendered jostey of exe

in the following cases shall be allowed. 1. On judgments
rendered against justices of the peace for refusing to pay over
money by them collected or received in their official capacity.
2. On any judgment rendered against a constable for failing
to make return, making a false return, or refusing to pay over
money collected in his official capacity. 3. On judgments
against bail for the stay of execution. 4. Where judgment is
rendered in favor of bail, who have been compelled by judg-
ment to pay over money on account of their principal. 5
On judgments obtained by constables or undertakings exe-
cuted to them for the delivery of property.

Secr. 139. If the execution issued before the undertaking , When exceu-
for stay, or that required in case of appeal be given, and such
undertaking be given afterward, and within the time allowed,
the justice shall recall the execution.

Secr. 140. Where any person who has become bail for  Whenbail
stay of execution, shall remove before the expiration of such other parts.
stay, into any other county or state, the justice shall, on
demand, issue execution against the goods and chattels of the
defendant, or other party against whom the original judgment
was rendered, to be proceeded with as in other cases. When  Whensurety |
any surety for the stay of execution shall become appre- psyjudgment.
hensive that, by delaying the execution until the expiration
of the full time of such stay, he or she may be compelled to
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pay the judgment, it shall be lawful for such surety to make
and file affidavit of that fact before the justice on whose
docket the judgment is entered ; whereupon such justice shall
issue execution against the judgment debtor, which shall be
proceeded in as in other cases : Provided, Such bail shall not
thereby be discharged from liability, but may be proceeded
against after the expiration of the term of stay, in the same
manner as if execution had not issued as aforesaid.

Secr. 141. If the judgment debtor shall, within ten days
after levying such execution, enter into a further undertaking
for the stay of execution, during so much of the first stay as
remains then unexpired, and shall pay costs of the execution
issued against him as aforesaid, it shall be the duty of the
justice to take such further undertaking, and recall the exe-
cution; and the person who last became surety shall first be
proceeded against, until it shall appear by the return of the
constable, that he or she has no goods whereon to levy,
before proceedings shall be instituted on the undertaking first
given. : :

Sect. 142. 'When any judgment shall be obtained against
any person who shall have entered himself bail on the docket
of any justice of the peace, agreeably to the provisions of
this act, the original judgment shall remain good and valid in
law, for the use of such bail; who, at any time thereafter,
may sue out execution on such judgment, against the goods
and chattels of the defendant, for the use of such bail, which
shall be so indorsed by the justice; and such bail shall also
be entitled to a transcript of such judgment, for his own use;
which shall have the same force and effect as transcripts in
other cases.

Secr. 143. At any time before the stay shall expire, if the
justice taking the surety, or his successor in office, shall
become satisfied that the surety is insufficient, it shall be his
duty to cause written notice thereof to be given to the
defendant, or if he be absent, that the same be left at his
residence, requiring him to give additional surety, on or by
the third day after the giving of such notice, such facts shall
be entered on the docket, and he shall immediately issue
execution ‘against the defendant for the collection of the
judgment. If within ten days after the issuing of such exe-
cution, surety to the satisfaction of the justice be given, the
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execution shall be recalled, and stayed until the expiration of
the original stay. '

Sect. 144. The execution must be directed to a constable , 0f the execu-
of the county, and subscribed by the justice by whom the
judgment was rendered, or by his successor in office, and
must bear date the day of its delivery to the officer to be
executed. It must intelligibly refey to the judgment, by
stating the names of the parties, and the name of the justice
before whom, and of the county where, and the time when
it was rendered, the amount of the judgment, and, if less than
the whole is dme, the true amount due thereon. It must re-
quire the constable substantially as follows : 1. It must direct
the officer to collect the amount of the judgment out of
the personal property of the debtor, and pay the same to
the party entitled thereto. 2. If it be a case where any of
the judgment debtors are certified on the docket as surety, it
shall command that the money be made of the personal prop-
erty of the principal debtor, and for want thereof, of the per-
sonal property of the surety. - In such cases the personal
property of the principal subject to execution within the
jurisdiction, shall be exhausted, before any property of the
bail shall be taken in execution. 3. It must in all cases direct
the officer to make return of the execution and the certifi-
cate thereon, showing the manner in which he has executed
the same, in thirty days from the time of his receipt thereof.

SEct. 145. Upon an execution on a judgment against ,pronsn exe
joint debtors, upon one or more of whom the summons was Joint debtors.
not served, the execution shall contain a diregtion to col-

‘lect the amount of the joint property of all the defendants,
or the separate property of the persons upon whom the sum-
mons was served, to be specified by name.

Secr. 146. *** Sger. 147, *** Sgcr. 148. *** Sgcr.
149, ***

Secr. 150. A constable is liable to the party in whose  When consta-
favor an execution issued to him for the amount thereof, in
the following case: when he suffers thirty days to elapse
without making a true return thereof to the justice, and paying
to him, or to the party entitled, the money collected thereon
by him.

Skcr. 151. When an execution shall be returned unsatis- ;o2 exeos
fied for the want of goods and chattels, the justice shall, un- "ssted.
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less otherwise directed by the party for whom the execution
issued, commence an action on the undertaking for the stay
of execution, and, so soon as judgment is obtained thereon,
shall issue execution, and if such execution be returned unsat-
isfied in whole or in part, for want of goods and chattels,
of the bail whereon to levy, then the plaintiff may demand
and have execution on the original judgment, for the amount
remaining due.

Sect. 152. Where bail is given for the stay of execution,
and the defendant against whom the judgment was rendered
shall die before the same is satisfied, the creditor may pro-
ceed against the surety in the undertaking in like manner
as if execution had been issued against the defendant, and
return not satisfied for want of goods and chattels whereon
to levy.

SALE ON EXECUTION.

Sect. 153. All property taken in execution under the pro-
visions of this act, shall be advertised for sale, at four of the
most public places within the precinct where such property
was seized, at least ten days previous to the time appointed for
such sale, which sale shall be held between the hours of ten
o’clock, A. M., and four o’clock, p. M., at the house or on the
premises. where such property was taken, or at one of the
most public places within the precinct.

Secr. 154. It shall not be lawful for any justice of the
peace who issued the execution, nor for the constable holding
the executian, to purchase, either directly or indirectly, any
property sold on such execution. And any justice or con-
stable who shall offend against the provisions of this section,
shall forfeit and pay, for every such offence, any sum not
exceeding one hundred dollars nor less than five dollars, to
be recovered by civil action in the name of the Territory of
Dakota, before any court having jurisdiction thereof, for the
use of common schools of the county where such offence was
committed ; and shall moreover be liable to the action of the
party injured thereby.

Secr. 155. When any cattle or other live-stock shall be
taken in execution, it shall be the duty of the justice who
issued the execution, or other justice charged with the duty
of collecting the judgment, whereon such execution issued,
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to allow the constable for keeping the same, a reasonable
compensation, to be taxed and collected as other costs in the
suit.

Sect. 156. When a constable shall levy on and sell any  Genetsbleto
goods and chattels, he shall make out and annex to his return *: &
to the execution, in virtue of which such sale was made, a true
inventory of all such property, and of each article thereof,
and the price at which the same was sold.

Sect. 167. Where a constable shall have levied on any  Whengoods
goods and chattels, which remain unsold for want of bidders,
or other just cause, it shall be his duty to return with the
execution, a schedule of all such goods and chattels. And
the justice shall, unless othefwise directed by the party for
whom such execution issued, or his agent immediately there-
after, issue an order, thereby commanding any constable to
whom the same may be directed or delivered, to expose such
property for sale; which sale, and the proceedings thereon,
shall be the same as if such property had been sold on the
original execution.

SEct. 158. Any constable having levied on goods and [feenstable |
chattels, of which he permits the party against whom the retsin possession.
execution issued to retain the possession, is hereby author-
ized to take such security for his own indemnity as he may
require, that such property shall be delivered at the time and
place appointed for the sale thereof.

Secr. 159. In all cases where any lands may have been 7' orop:
let, reserving rent in kind, and when the crops or emblements tsehed-
growing or grown thereon, shall be levied on or attached, by
virtue of any execution, attachment, or other process, against
the landlord or tenant, the interest of such landlord or tenant,
against whom said process did issue, shall not be affected
thereby. o

Sect. 160. In cases where the constable shall make it Yien consta-
appear to the satisfaction of the justice that he has been jrgiy tolew
deprived of an opportunity of levying an execution within *™**
the time prescribed by this act, or otherwise prevented from
making the whole of the money therein required to be made,
and shall make return to the justice who issued the same to
that effect, such justice is hereby authorized and required to

issue further process of execution, for the amount of balance
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remaining unsatisfied ; which shall be served and returned in
all respects as other executions are under this act.

ARTICLE XIII.— Or CONSTABLES AND THEIR DUTIES.

Sect. 161. All constables shall be ministerial officers in
justices’ courts, in their respective counties, in civil and crim-
inal cases, and civil and criminal process may be executed by
them throughout the county.

Sect. 162. It shall be the duty of every constable to serve
and execute all warrants, writs, precepts, executions, and
other process to him directed and delivered, and in all re-
spects whatever, to do and peérform all things pertaining to
the office of constable.

Secr. 163. In discharging their duties, constables may
call to their aid the power of the county, or such assistance
as may be necessary. It shall be the duty of every constable
to make due return of all process to him directed and deliv-
ered, at the proper office and on the proper return day
thereof ; or if the judgment be docketed in the district court,
appealed, or stayed, upon which he has an execution, on
notice, to return the execution, stating thereon such fact.

Sect. 164. It shall be the duty of every constable, on the
receipt of any writ or other process (subpenas excepted), to
note thereon the time of receiving the same; he shall also
state in his return on the same, the time and manner of exe-
cuting it.

Sect. 165. No constable shall make a return on any pro-
cess of “ not found,” as to any defendant, unless he shall have
been once at least to his usual place of residence of the de-
fendant, if such defendant have any in the county.

Secr. 166. It shall be the duty of every constable to ap-
prehend, on view or warrant, and bring to justice all felons
and disturbers and violators of the criminal laws of this ter-
ritory, to suppress all riots, affrays, and unlawful assemblies,
which may come to his knowledge, and generally to keep the
peace in his proper county. '

Secr. 167. In serving all process, either civil or criminal,
and in doing his duties generally, when not otherwise re-
stricted by law, the authority of a constable shall extend
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‘throughout the whole county in which he may be appointed ;
and in executing and serving process issued by a justice of
the peace, he shall have and exercise the same authority and
powers over goods aud chattels, and the persons of parties,
as is granted by law to a sheriff, under like process issued
from courts of record.

Sect. 168. When it shall become the duty of the consta-
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he shall deliver to the sheriff or jailer a certified copy of the
commitment, or other process, whereby he holds such person
in custody, and return the original to the justice who issued
the same; which copy shall be sufficient authority to the
sheriff or jailer to keep the prisoner in jail, until discharged by
due course of law.

Sect. 169. Constables shall pay over to the party entitled
thereto, all money received by them in their official capacity,
if demand be made by such party, his agent, or attorney, at
any time before he returns the writ upon which he has re-
ceived it; if not paid over by that time, he shall pay the
same to the justice when he returns the writ.

Sect. 170. Constables shall be liable to twenty per cent.
penalty upon the amount of damages for which judgment
may be entered against them, for failing to make return,
making false return, or failing to pay over money by them
collected or received in their official capacity, and such judg-
ment must include, in addition to the damages and costs, the
penalty herein provided.

ARTICLE XIV.— GENERAL PROVISIONS.

Secr. 171. The provisions of the act entitled “ An act to
establish a code of civil procedure,” approved May —, 1862,
which are in their nature applicable to the jurisdiction and
proceedings before justices, and in respect to which no special
provision is made by statute, are applicable to the proceed-
ings before justices of the peace.

Sect. 172. Every justice must keep a book, denominated
a docket, in which must be entered by him: 1. The title
of every action, in which the writ is served, or where the

.parties voluntarily appear. 2. The date of the writ, the
time of its return, and if an order to arrest the defendant

31
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or attach property was made, such fact must be stated, to-
gether with the affidavit upon which such order was made.
3. The filing of the bill of particulars of either party, and
nature thereof, and when not of too great length, the same
shall be entered at length on the docket. 4. Which of the
parties, if either of them appear at the trial. 5. Every
adjournment, stating on whose application, whether on oath
or consent, and to what time. 6. When trial by jury is
demanded, the demand must be stated, and by whom made,
the names of the jurors selected, and the time appointed for
the trial. 7. The name of the jurors who appear and of
those sworn, the names of all witnesses sworn, and at whose
request. 8. The exceptions to the ruling of the justice, on
questions of law, taken by either party. 9.° The verdict of
the jury, and when received; if the jury disagree and are dis-
charged, that fact must be stated. 10. The judgment of
the justice, specifying the items of costs included, and the
time when rendered. 11. The issuing of executiop and
orders to sell, when issued and to whom, the renewals thereof,
if any, when made, the return and when made, and a state-
ment of any money paid to the justice and by whom. 12.
The giving of a transcript, to be filed in the clerk’s office, and
when given. 13. If appeal be taken, the undertaking and
the time of entering into the same, and by which party taken.
14. The undertaking for stay of execution, and the time of
giving the same. 15. The satisfaction of the judgment, and
the time of satisfying the same.

gortiowlars, — SgCT. 173.  The several particulars in the last section spec-
entered. ified, must be entered under the title of the action to which

they relate, and at the time when they occurred (except that
bills of exceptions, in regard to the rulings on questions of
law or evidence, need not be entered until after the judgment,
unless required by the justice or one of the parties) ; such

o Eitreseri-  entries in a justice’s docket, or a transcript thereof, certified
by the justice or his successor in office, shall be evidence to
prove the facts stated therein.

inaaphabatieal Sect. 174. A justice must keep an alphabetical index to
his docket, in which must be entered the names of the parties
to each judgment, with reference to the page of the entry;
the names of the plaintiffs must be entered in the index in
the alphabetical order of the first letter of the family names;’
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he shall number the cases progressively upon his docket, and
shall correspondingly number the papers in each case; he
shall keep the entire papers in each action together, and in
packages of a proper and convenient size, and in the order in
which the cases are numbered on his docket.

- Secr. 175. It is the duty of every justice upon the expira- Deliver books
tion of his term of office, to deposit with his successor his successor.
official docket, as well his own, as those [of] his predecessor
which may be in his custody, together with all files and papers,
laws and statutes, pertaining to his office, there to be kept as
public records and property. If there be no successor elected ¥ 1f there te ro
and qualified, or if the office become vacant by death, re- ’
moval from the county, or otherwise, before his successor is
elected and qualified, the docket and papers in the possession
of such justice must be deposited with the nearest justice in
the county, there to be kept until a successor be chosen and
qualified, then to be delivered over to such successor on re-
quest. '

Sect. 176. A justice receiving by succession ot on deposit, ; Tustice receir-
any such docket, papers, and laws, shall, if requested, give a cir
receipt thereof to the person from whom he receives the same.

Becr. 177. The justice with whom the docket of another , Povers of jus-

. . N ices with whom
may be deposited, either during a vacancy, or as a successor, docket may be

is hereby authorized, while having such docket legally in his a0
possession, to issue execution on any judgment there entered,

and unsatisfied and not docketed in the district court, in the

same manner [and] with the same effect as the justice by

whom the judgment was rendered might have done; to take

. bail in appeals, or for stay of execution, to issue certified tran-

scripts of judgments on such docket, and proceed in all cases

in like manner as if the same had been originally had, or in-

stituted before him.

Secr. 178. In case of sickness or other disability or other g aae of disa
necessary absence of a justice, at the time appointed for trial, anothes Justice
another justice of the same county may, at his request, attend
in his behalf, and shall thereupon become vested with the
powers for the time being of the justice before whom the
summons was returnable. In that case the proper entry of
the proceeding before the attending justice, subscribed by
him, must be made in the docket of the justice, before whom

the writ was returnable. If the case be adjourned, the justice
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before whom the summons was returnable, must resume juris-
diction.

Sect. 179. The summons, execution, and every other
paper made or issued by a justice must be filled without a
blank to be filled by another ; otherwise it is void.

Sect. 180. A justice, at the request of a party, and on
being satisfied that it is expedient, may specially depute any
discreet person of suitable age, and not interested in the ac-
tion, to serve any process of said justice authorized by law.
Such deputation must be in writing on the process.

Sect. 181. The person so deputed has the authority of a
constable, in relation to the service, execution, and return of
such process, and is subject to the same obligation, but there
can be no fee of his services taxed in the bill of costs.

Sect. 182. A justice may punish, as for contempt, per-
sons guilty of the following acts, and no others: 1. Disor-
derly, contemptuous, or insolent behavior towards the justice,
tending to interrupt the due course of the trial, or other
judicial proceedings before him. 2. A breach of the peace,
boisterous conduct, or violent disturbance, tending to inter-
rupt the due course of a trial, or other judicial proceeding.
3. Wilful resistance in the presence of the justice, to the
execution of a lawful order, or process made or issued by
him.

Sect. 183. A warrant of arrest may be issued by such
justice, on which the person so guilty may be arrested, and
brought before the justice, when an opportunity to be heard
in his defence or excuse must be given. The justice may
thereupon discharge him, or may convict him for the offence
and adjudge a punishment by fine or iinprisonment, or both;
such fine not to exceed twenty dollars, and such imprison-
ment ten days, the money collected on such fine shall be for
the support of common schools in said county.

Sect. 184. The conviction, specifying particularly the
offence and judgment thereon, must be entered in his docket.
A warrant of commitment to the jail of the county, until the
fine be paid, or for the term of imprisonment, may then be
issued; such warrant must contain a transcript of the entry
in the docket, and the same must be executed by any con-
stable to whom it may be given, and by the jailer of the
county.
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Secr. 185. When a person intending to bring an action hen pereon
before a justice of the peace, is a non-resident of the county is non-resident.
in which he intends to commence such action, the justice
may, previous to his issuing process, require such person to
give security for the costs of such suit; which may be done
by depositing a sum of money, deemed by the justice to be
sufficient to discharge the costs that may accrue in the action,
or by giving an undertaking, with security approved by the:
justice, payable to the adverse party, for the payment of all
costs that may accrue in the action. If any plaintiff or oo they remove
plaintiffs, after commencing an action before a justice in the ment.
county in which he or they reside, afterwards remove out of
the county, the justice may require such plaintiff or plaintiffs
to deposit a sum of money, equal to the costs that have
accrued and that probably will accrue, or require in place
thereof, that such party give sufficient security for all costs
that have accrued, or which may accrue in the action, and in
default to do either, shall enter a non-suit against the plaintiff
or plaintiffs.

Sgcr. 186. That in all actions instituted before a justice , fnscticns
of the peace, founded npon any bond, sealed bill, promissory promisery note,
note, or other instrument of writing, for the payment of a
sum of money certain, of which the whole amount of money
promised therein is due, it shall be the duty of-the plaintiff,
his agent or attorney, to file a copy of said bond, sealed bill,
promissory note, or other written evidence of indebtedness
upon which said suit is brought, with such justice of the
peace, and upon the trial of the case the original of said
bond, sealed bill, promissory note, or other written evidence
of indebtedness shall be filed with such justice of the peace;
and if, upon the trial judgment shall be entered thereon, in
favor of the plaintiff, such bond, sealed bill, promissory note,
or instrument of writing, shall be retained by the justice so
rendering judgment, who shall indorse the sum for which
he shall-have entered judgment (provided the same shall in
nowise exceed one hundred dollars) and shall subscribe his
name thereto. And upon payment, or tender of the amount
of such payment, together with the cogt accruing thereon, or
securing the payment of the same by putting in bail for the
stay of execution, it shall not be lawful for the plaintiff to

institute any other suit or suits upon such bond, sealed bill,
31+
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promissory note, or other instrument of writing for the recovery
of any other sum or sums, the payment of which is secured by
the same bond, sealed bill, promissory note, or other written
evidence of indebtedness: Provided, That when an appeal
shall be taken from the judgment of such justice, it shall be
his duty to transmit any bond, sealed bill, promissory note, or
other' written evidence produced before him on trial to the
clerk of the district court, to which such cause shall have
been appealed, on or before the second day of the term of the
court next after taking such appeal: Provided, also, That
nothing herein contained shall be construed to lessen or in
anywise affect the right which any creditors now have to de-
mand from any justice of the peace, any joint and several
obligations for the purpose of prosecuting any party to said
obligations, other than the party against whom judgment may
have been rendered.

Secr. 187. It shall not be lawful for any justice of the
peace to purchase any judgment, upon any docket in his pos-
session ; and for so doing, and for every such offence, such
justice shall forfeit and pay a sum not more than fifty dollars,
nor less than ten dollars, to be recovered by an action before
any court having jurisdiction thereof, and when collected,
shall be paid into the treasury of the county where such
offence was committed. Said money so collected and paid
in shall be for the support of common schools in said county.

Secr. 188. Nothing in this act contained shall be so con-
strued as to authorize the arrest or imprisonment of any citi-
zen of this territory for debt; and nothing in this act shall
apply to property, real or personal, goods or chattels, rights or
credits, interests or estates, exempt by law from levy, seizure,
or sale under execution.

Secr. 190. This act to take effect and be in force from

‘and after its passage.

Approved May 13, 1862.
W. JAYNE, Governor.
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CHAPTER J50.

AN ACT DEFINING THE JURISDICTION OF JUSTICES OF THE
PEACE IN CRIMINAL CASES, AND OF THE PROCEEDINGS
THEREIN.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

Secrion 1. That justices of the peace in their respective  Havejurisdic-
counties have jurisdiction of, and must hear, try, and deter- criminal cases.
mine all public offences less than felony, in which the punish-
ment prescribed by law does not exceed a fine of one hundred
dollars or imprisonment thirty days, on information under
oath, without indictment or the intervention of a grand jury,
saving to the defendant the right of appeal to the district
court.

Sect. 2. Criminal actions for the commission of a public How con-
offence must be commenced before a justice of the peace by
an information, subscribed and sworn to, and filed with the
justice. :

Sect. 3. Such information must contain: 1. The name conormation
of the county and of the justice where the information is
filed. 2. The names of the parties, if the defendants be known,
and if not, then such name as may be given by the complain-
ant. 3. A statement of the acts constituting the offence, in
ordinary and concise language, and the time and place of
the commission of the offence as near as may be.

Sect. 4. The information may be substantidlly in the Fom ofinfor.
following form :

county,
THE TERRITORY OF DAKOTA, | Before Justice (here insert the
v name of the justice).

A B, defendant.

The defendant is accused of the crime (here name the
offence). For that the defendant on the —— day of )
A. D. 18—, at the (here name the city, village, or township)
in the county aforesaid (here state the act or omission con-
stituting the offence, as in an indictment).
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File same. Secr. 5. The justice must file such information, and mark
thereon the time of filing the same.

Maythenisue SECT. 6. Immediately upon the filing of such information,

warrant for ar- . . . . . . .

rest. the justice may, in his discretion, issue a warrant for the
arrest of the defendant, directed in the same manner as a
warrant of arrest upon a preliminary information, and may
be served in like manner.

How served. Sect. 7. The officer who receives the warrant must serve
the same by arresting the defendant, if in his power, and
bringing him, without unnecessary delay, before the justice
who issued the same.

Proceedings Sect. 8. When the defendant is brought before the justice,

& broagat before the charge against him must be distinctly read to him, and
tiee he shall be asked whether he is presented by his right name,
and be required to plead. If he object that he is wrongfully
named in the information, he must give his right name ; and
if he refuse to do so, or does not object to the name used in
the information, the justice shall make an entry thereof in his
docket, and he is thereafter precluded from making any such
objection.
Pleas of de- Sect. 9. The defendant may plead the same pleas as
fendant. '
upon an indictment ; his pleas may be either oral or written,
and must be entered on the docket of the justice.

Justicemust  SECT. 10. Upon a plea other than a plea of guilty, if the

try, except when. . . . . .
defendant do not demand a trial by jury, the justice must
proceed to try the issue unless a change of venue be apphed
for by the defendant.

1f change of Sect. 11. If a change of venue be applied for, an affidavit

Tt ust be filed stating that the justice is prejudiced against the
defendant, or is of near relation to the prosecutor upon the
charge, or the party injured or interested, or is a  material
witness for either party, or that the defendant cannot obtain
justice before him, as the affidavit verily believes.

Jungien sliowed, Sect. 12. If such affidavit be filed, the change of venue

transmit papers, must be allowed, and the justice must immediately transmit
all the original papers, and a transcript of all his docket
entries in the case, to the next nearest justice in the county,
against whom no such objection has been made, who shall
proceed to try the case, unless a jury trial be demanded.
No more than one change of venue in the same case shall be
allowed.
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Sect. 13. Before the justice has heard any testimony goncfendant may
upon the trial, the defendant may demand a jury, which in-
all cases shall be allowed.

Sect. 14. If a trial by jury be demanded, the justice shall oty la de-
direct any peace officer of the county, to make a list in madeup.
writing of the names of twelve inhabitants of the county,
baving the qualifications of jurors in the district court, from
which list the prosecutor and defendant may each strike out
three names. ,

SEect. 15. In“case the prosecutor or the defendant neglect Seme-
or refuse to strike out such names, the justice shall direct
some disinterested person to strike out the names for either or
both of the parties so neglecting or refusing ; and upon such
names being struck out, the justice must issue a venire di-
rected to any peace officer of the county, requiring him to
summon the six persons whose names remain upon the list,
to appear before such justice at the time and place named
therein, to make a jury for the trial of the cause.

Skcr. 16. The officer to whom such venire is delivered e i
must forthwith summons such jurors, and return the venire to make return.
the justice, within the time therein spe01ﬁed naming the
persons summoned and the manner of service.

Srct. 17. The names of the persons returned as jurors plopden fncom-
shall be called by the justice, and if upon any such call any of '
the persons so named do not appear, or are challenged, or set
aside for any cause, such further number must be summoned
as will make a jury of six, after all legal challenges have been
allowed.

Sect. 18. This same challenge may be taken by either Challenge,
party to any individual juror as on the trial of an indictment
for a misdemeanor, but no challenge to the panel is allowed.

Sect. 19. If the officer by whom the venire is received, Ifofeer domot
do not return it as required, he may be punished by the jus- Penalty-
tice as for a contempt, and the justice shall issue a new
venire for the summoning of the same jurors, upon which
the same proceeding shall be had as upon the one first
issued. .

Secr. 20. When six jurors appear and are accepted, they  Sixjurors con-
shall constitute the jury.

Sect. 21. The justice must thereupon administer to them  Take what
the following oath or affirmation: % You and each of you
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‘do swear) or you do solemuly affirm, as the case may be),

that ybu will well and truly try the issue, between the terri-
tory of Dakota and the defendant, and a true verdict give
according to the evidence.”

Sect. 22. After the jury are sworn they must sit together
and hear the proofs and allegations of the parties, which
must be delivered in public, after which they may either
decide in open court or retire for consideration.

Secr. 23. If they do not immediately agree upon a ver-
dict, they must retire with the sheriff of the county, or some
constable, if either such are in attendance upon the court, or
in their absence, with some person appointed by the justice
who shall be sworn to the following effect: « You do swear
that you will keep the jury together, in some private place,
without food or drink, unless otherwise ordered by the court;
that you will not permit any person to speak to them, nor
speak to them yourself, unless it be to ask them whether
they have agreed upon a verdict, and that you will return
them into court when they have so agreed.”

SkcT. 24. When the jury have agreed on their verdict,
they must deliver it publicly, to the justice, who shall enter it
on his docket. :

Secr. 25. The jury must be kept together after the case is
submitted to them, until they have agreed npon and rendered
their verdict, unless for good cause the justice sooner dis-
charge them. -

Sect. 26. If the jury be discharged as provided in the

last section, the justice may proceed again to the trial in the

same manner as upon the first trial, and so on till a verdict is
rendered.

Sect. 27. When the defendant pleads guilty, or is con-
victed, either by the justice or by a jury, the justice shall ren-
der judgmert thereon of fine or imprisonment, as the case
may require, being governed by the rules prescribed for the
district court, as far as the same are applicable, in rendering
such judgment.

Sect. 28. A judgment that the defendant pay a fine may
also direct that he be imprisoned until the fine is satisfied.

SecT. 29. When the defendant is acquitted, either by the
justice or by a jury, he must be immediately discharged.

Sect. 30. When the defendant is acquitted the justice
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shall, if he is satisfied that the prosecution was malicious or
without probable cause, tax the cost against the prosecuting
witness, and render judgment therefor.

Seer. 31.  Whenever a conviction is had upon a plea of  J=Ba
guilty or upon trial, the justice must make and sign with his Jutic
name of office a certificate of such conviction, in which it
shall be sufficient briefly to state the offence charged and the
conviction and judgment thereon, and if any fine has been
collected, the amount thereof.

Secr. 32. Within twenty days after such conviction, the Same:
justice must cause such certificate to be filed in the office
of the judge of probate of the county where the conviction
was had. :

Secr. 33. The judgment shall be executed by a peace Judgment
officer of the county where the conviction is had, by virtue of
the warrant under the hand of the justice, specifying the par-
ticulars of such judgment.

Secr. 34. If a fine be imposed and paid before commit- ; Disposal of
ment, it shall be received by the justice, and by him paid over scbeols.
to the county treasurer, within thirty days after the receipt
thereof, for the use of the schools in the county, as provided
by law.

Sect. 35. If the defendant be committed for not paying a Ifdefendant
fine, he may pay it to the sheriff of the county, but to no peyivgne.
other person, who must, in like manner, within thirty days
after the receipt thereof, pay it into the county treasury for
the use of the schools in the county, as provided by law.

Secr. 36. If the fine or any part thereof is paid to the PR Lot ool N
justice or sheriff, he must execute duplicate receipts therefor, duplicato receipts
one of which he must file without delay with the register of
deeds or recorder of deeds in and for the county.

- Sect. 37. Either party may appeal from the judgment to i er party
the district eourt of the county in which the trial was had —
the territory in the same manner as the defendant.

Secr. 38. Th(? justice,.renderit.lg a judgment against the Defendant o
defendant, must inform him of his right to an appeal there- tosppeal.
from, and make an entry on his docket of the giving such
information, and the defendant may thereupon take an appeal , Apresl, bow
by giving notice orally to the justice that he appeals, and the
justice must make an entry on his docket of the giving of

such notice.
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stgﬁcm‘:; not  SgcT. 39. The justice must, thereupon, enter an order on
bail begiven.  his docket, fixing the amount in which bail may be given by
the defendant, and the execution of the judgment against the
defendant shall not be stayed, unless bail in that amount be
put in by an undertaking substantially in the following

form:

THE TERRITORY OF DAKOTA,
county, 2
i or of under- A B having been convicted before C D, a justice of the
peace of said county, of the crime of (here designate it gen-
erally, as in the information), by a judgment rendered on the
day of , A.D. 18—, and having appealed from said
judgment to the district court of said county:

We, A B and E F (or I, E, F), or (we, E F and H G),
hereby undertake that the said A B will appear in the district
court of said county at the next term thereof, and abide the
judgment of said court, and not depart without leave of the
same, or that we will pay to the Territory of Dakota the sum

of dollars (the amount of bail fixed).
A— B—,
E F
Acknowledged before and accepted by me, at , in the
county of , this day of , A.D. 18—,

C

D——, Justice of the Peace.

o uniifeations  SgcT. 40, The bail must possess the qualifications required
in cases of appeal from the district to the supreme court of

‘the territory.
Bail takenby  SECT. 41. The bail may be taken by the justice who ren-

e dered the judgment, or by any magistrate in the county whe
has authority to admit to bail, or by the district court, or the
clerk thereof.

Material wit- Secr. 42. When an appeal is taken, the justice must cause

nesses give un- R . R . .
dertaking for ap- a]] material witnesses to enter into an undertaking, as in a

P case where a defendant is held to answer on a preliminary
examination, to appear and testify on the trial of the appeal
in the district court, at a term at which it is returnable, and
shall as soon as practicable, and at least ten days before the
first day of such term of the district court of the county, file
in the office of the clerk thereof, a certified copy of the entries
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on his docket, together with all the undertakings and papers
in the case.

Sect. 43. The cause, when thus appealed, shall stand for Whenappealed,
trial anew in the district court, in the same manner that it
should have been tried before the justice, and as nearly as
practicable, as an issue of fact upon an indictment, without
regard to technical errors, or defects, which have not preju-
diced the substantial rights of either party, and the court has
full power over the case, the justice of the peace, his docket
entries, and his return, to administer the justice of the case,
according to the law, and shall give judgment accordingly.

Sect. 44. No appeal from the judgment of a justice of the Nosppeal dis-
peace in a criminal case shall be dismissed.

Secr. 45. If any proceedings be necessary to carry the jotaniogs on
judgment upon the appeal into effect, they shall be had in the *Pres!
district court.

Sect. 46. Either party may appeal from the judgment of , Nay srpesl to
the district court, to the supreme court, in the same manner
as from a judgment in a prosecution by indictment, and the
defendant may be admitted to bail in like manner, and simi-
lar proceedings shall be had on the appeal in all respects, as
nearly as applicable.

Sgct. 47. The same proceedings shall be had to carry ; roceling in
into effect the judgment of the supreme court upon the appeal, Preme
as if it had been taken from a judgment prosecuted by indict-
ment. '

Scr. 48. This act to take effect from and after its pas- ,Toke effect,
sage.

Approved May 18, 1862.
W. JAYNE, Governor.
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CHAPTER J51.

AN ACT TO PROVIDE FOR TRIALS IN CERTAIN CASES BEFORE
JUSTICES OF THE PEACE.

Be it enacted by the Legislative Assembly of the Territory of -
Dakota :

ahentitleto  SECTION 1. If it appear, on the trial of any cause before
n puted, | . R
caso goes to dis- * 3 justice of the peace, from the evidence of either party, that
the title to lands is in question, which title shall be disputed
by the other party, the justice shall immediately make an
entry thereof in his docket, and cease all further proceedings
in the cause, and shall certify and return to the district court
of the county a transcript of all the entries made in his
docket relating to the case, together with all the process and
other papers relating to the suit, in the same manner and
within the same time as upon an appeal; and thereupon the
district court shall proceed in the cause to final judgment and
execution, the same as if the said suit had been originally
commenced therein, and the costs shall abide the event of the
suit.
Take effect, Sect. 2. This act to take effect from and after its passage.

mhen- Approved May 12, 1862.
W. JAYNE, Governor..

JURIES.

CHAPTER 52.
AN ACT RESPECTING JURORS.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

orlications  “SEeTION 1. All free white males residiﬁg in any of the
counties of this territory, having the qualifications of electors,
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