GENERAL LAWS

OF THE

TERRITORY OF DAKOTA.

CIVIL CODE.

AN ACT TO ESTABLISH A CIVIL CODE.
Be it enacted by the Legislative Assembly of the Territory of Dakota :
GENERAL DEFINITIONS AND DIVISIONS.

Sgcrion 1. Title of Code.
2. Definition of law.
3. Action of sovereign power.
4. Two kinds of law.
5, 6. Common law.
7. Two kinds of civil rights.
8. Rights, how modified.
9. Divisions of the Civil Code.

Section 1. This act shall be known as the CIVIL CODE OF g of Code.
THE TERRITORY OF DAKoOTA.
Sec. 2. Law is a rule of property and of conduct prescribed Desaition ot
by the sovereign power of the Territory. '
Sec. 3. The will of the sovereign power is expressed : vk
1. By statutes, which are the acts of the Legislature, or by
the ordinances of other and subordinate legislative bodies;
2. By the judgments of the tribunals enforcing those rules
which, though not enacted, form what is known as customary

or common law.
1
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Two kinds of Sec. 4. The common law is divided into ;
1. Public law, or the law of nations;
2. Domestic, or municipal law.

Oommon law. Sec. 5. The evidence of the common law is found in the de-
cisions of the tribunals.

1e. Sec. 6. In this Territory thereis no common law in any cese
where the law is declared by the CobEs.

Two kinds of Sec. T. All original civil rights are either:
e1vi] rights.

1. Rights of person; or,

2. Rights of property.

Rights, hew See. 8. Rights of property and of person may be waived,

surrendered or lost by neglect, in the cases provided by law.
Divisions ot tne  Sec. 9. This CoDE has four general divisions:
1. The first relates to Persons;
2. The second to Property ;
8. The third to Obligations ;
4. The fourth contains General Provisions relating to Per-
sons, Property and Obligations.

DIVISION FIRST.
PERSONS.

PART I. Persons.
II. Personal Rights.
III Personal Relations.

PART 1.

PERSONS.

B8scrion 10. Minor, what.
11. Adult, what.
12. Unborn child,
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Szcrior 13. Persons of unsound mind.
14. Custody of minors, etc.
15. Power of minors.
16. Coniracts ot minors.
17. When minor may disaffirm.
18. Cannot disaffirm contract for necessaries,
19. Nor certain obligations.
20. Contracts of persons without understanding.
21. Contracts of other insane persons.
22. Powers of persons whose incapacity has been adjudged.
23, 24. Wrongs.
5. Minors may enfurce their rights.
26. Indians.

Sec. 10. A minor is a person under the age of twenty-one pefnition ot s
minor.
years.

Sec. 11. All other persons are adults. pefinitioa of an
adult.

Sec. 12. A child conceived, but not born, is to be deemed an uUaborn cnita.
existing person, so far as may be necessary for its interests in
the event of its subsequent birth.

Sec. 13. Persons of unsound mind, within the meaning of Persons of ca-
. .5 . . . sotud mindg.
this Copx, are idiots, lunatics and imbeciles.

Sec. 14. The custody of minors and persons of unsound Custidy of mi-
mind is regulated by Part IIT of this Division. pors, ke.

Sec. 15. A minor cannot give a delegation of power. Powers of m3-

nors.

Sec. 16. A minor may make a conveyance or other contract contracts of
in the samc mauner as ary other person, subject only to his =
power of disaffirmance under the provisions of this Title, and
to the provisions of the Title on MARRIAGE.

Sec. 17. In all cases other than those specified by sections Waen mizar
18 and 19, the contract of a minor may, upon restoring the con- ’
sideration to the party from whom it was received, be disaffirm-
ed by the minor himself, either before his majority, or within
s reasonable time afterwards, or, in case of his death within
that period, by bis heirs or personal representatives.

Sec. 18. A minor, or a person of unsound mind of whatever cannot disat-

: . . firm contract
degree, cannot disaffirm a contract, otherwise valid, to pay the sor necessories.
reasonable value of things necessary for his support, or for that
of his family, entered into by him when not ander the care of

s parent or guardian able to provide for him,



4

Nor certain
ebligations.

Contracts of
persons without
understanding,

Contracts of
other insane
persons.

Pawers of prr-
sons whoese in-
capacity has

beon adjudged.

Wrengs.

Minors may en-
force their
rights.

Indians.

CIVIL CODE.

Sec. 19. A minor cannot disaffirm an obligation, otherwise
valid, entered into by him under the express authority or direc-
tion of a statute.

Sec. 20. A person entirely without understanding has no
power to contract, except in the case mentioned in section 18,
unless expressly authorized by statute.

Sec. 21. A person of unsound mind, but not entirely without
understanding, may make a conveyance or other contract, be-
fore his incapacity has been judicially determined, subject to
rcscission, as provided in the chapter on RESCISSION.

Sec. 22. After hisincapacity has been judicially determined,
a person of unsvund mind can make no conveyance or other

contract, nor delegate any power, nor waive any right, until
his restoration to capacity is judicially determined. But if

actually restored to capacity, he may make a will, though his
restoration is not thus determined.

Sce. 23. A minor,or a person of unsound mind, of whatever
degree, is liable for a wrong done by him, in like manner with
any other person.

Sec. 24. A minor, or person of unsound mind, cannot be
subjected to exemplary damages, unless at the time of the act
he was capable of knowing that it was wrongful.

Sec. 25. A mioor may enforce his rights by civil action, or
other legal proceedings, in the same maaner as a person of full
age, except that a guardian must be appointed to conduct the
same.

Sec. 26. Indians resident within this Territory have the
same rights and duties as other persons; except that:

1. They cannot vote or hold office ; and that,

2. They cannot grant, lease, or incumber Indian lands, ex-
cept in the cases provided by special laws.

PART II.

PERSONAL RIGHTS.

Secrion 27. General personal rights.
28. Defamation, what.
29. Libel, what.
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Secrion 30. Slander, what.
31. What communications are privileged.
32. Protection to personal relations
33. Right to use force.

Sec. 27. Besides the personal rights mentioned or recog- General persen-
niged in the PoriTicaL CoDE, every person has, subject to the
qualifications and restrictions provided by law, the right of
protection from bodily restraint or harm, from personal insult,

from defamation, and from injury to his personal rclations.

Sec. 28. Defamation is effected by : ot asion,
1. Libel ; or,
2. Slander.

Sec. 29. Libel is a false and unprivileged publication by Livei, what.
writing, printing, picture, effigy or other fixed representation
to the eye, which exposes any person to hatred, contempt, rid-
icule or obloquy, or which causes him to be shunned or avoided
or which has a tendency to injire him in his occupation.

Sec. 30. Slander is a false and unprivileged publication, stsader, what.
other than libel, which:

1. Charges any person with crime, or with having been in-
dicted, convicted or punished for crime;

2. Imputes in him the present existence of an infectious,
contagious or loathsome disease ;

3. Tends directly to injure him in respect to his office, pro-
fession, trade or business, either by imputing to him general
disqualification in those respects which the office or other occu-
pation peculiarly requires, or by imputing something with ref-
erence to his office, profession, trade or business that has a
natural tendency to lessen its profit;

4. Imputes to him impotence or a want of chastity; or,

5. Which, by natural conseqnence, causes actual damage.

Sec. 31. A privileged publication is one made: What cemmuni-
. . cations rro
1. In the proper discharge of an official duty ; priviteg.d.

2. In testifying as a witness, in any proceeding authorized
by law, to a matter pertinent and material, orin reply toa
question allowed by the tribunal;

3. In a communication, without malice, to a person inter-
ested therein, by one who was also interested, or who stood in
such a relation to the former as to afford a reasonable ground
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for supposing his motive innocent, or who was requested by
him to give the information ; or,

4. By a fair and true report in a newspaper, without mal-
ice, of a judicial, legislative or other public official proceeding,
or of anything said in the course thereof.

Sec. 82. The rights of personal relation forbid :

1. The abduction of a husband from Lis wife, or of a parent
from bhis child ;

2. The abduction or enticement of a wife from her husband,
of a child trom a parent, or from a guardian entitled to its cus-
tody, or of a servant from his master;

3. The seduction of a wife, duughter, orphan sister, or ser-
vant ; and,

4. Any injury to a servant, which affects his ability to
gerve his master.

Ssc. 33. Any necessary force may be used to protect from
wrongful injury the person or property of ouesclf, or of a wif
husband, child, parent or other relative to the third degree, 8
ward, servant or master.

PART III.
PERSONAL RELATIONS,

TitLe I. Marriage.
IT1. Parent and Child.
IIT. Guardian and Ward.
IV. Master and Servant.

TITLE I.
MARRIAGE.

Cunarter 1. The Contract of Marriage.
I1. Divorce.
I1I. Husband and wife.

CHAPTER 1.

THE CONTRACT OF MARIIAGE,
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Axvices 1. Validity.
II. Authentication,

ARTICLE L

VALIDITY.

8zcrion 34. Definition of marriage.
35. Consent, how proved.
36. Persons capable of marriage.
37. Consent must be given to a present marriage.
38. Certain marriages incestuous.

39. Certain marriages, when to be deemed void.
40. Polygamy ferbidden.

41. Conjugsal rights, &c., not restored by pardon.
42. Marriages of Indians

43. Certain parts of Code not applicable.
44. Promise of marriage.

Sec. 34. Marriage is a personal relation, arising out of a Dennition of
. e . . arriage.
eivil contract, to which the consent of parties capable of mak-
ing it is alone necessary.

Sec. 35. Consent to a marriange may be manifested in any consent, now
o uved.
form, and may be proved like any o her fact. ’

Sec. 36. Any unmarried male of the age of fourteen years persans caps-
. . ble vf ir arriage.
or upwards, and any unmarricd female of the age of thirteen
years or upwards, and not otherwise disqnalified, is capable of
consenting to marriage ; subject however, to the provisions of
section 54 of this Code.

Sec. 37. The consent to a marriage must be to one com- Gensent must
mencing instantly, and not toan agreement to marry afters Preseat mac

riage
wards.

Sec. 38. Marriages between parents and ehildren, ances- ¢ rtan mar-
riages incestu-
tors and descendants of every degree, and between brothers ous.
and sisters of the half ns well as of the whole blood, are incestu-
ous, and void from the beginning; whether the relationship is

legitimate or illegitimate.

Sec. 89. If either party to a marriage is incapable of con- certain mar.
. . . riages when to
sent for want of age or understanding, oris incapable from ve dcemed veid.
physical causes, of entering into the marriage state, or if the

consent of either is obtained by fraad or force, the marriage is
1*
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void from the time its nullity is adjudged by a competent tri-

bunal.

Polygamy tor-  Sec. 40. A subsequent marriage contracted by any person
durieg the life of a former husband or wife of such person,
with any person other than such fo-mer husband or wife, is
illegal and void from the beginning, unless;

1. The former had been annulled or dissolved for some cause
other than the adultery of such person ; or,

2. Unless such former husband or wife had been-finally sen-
tenced to imprisonment for life ; or,

3. Unless such former husband or wife was absent, and not
knewn to such person to be living, for the space of five suc-
cessive years immediately preceding such subsequent marriage;
in which case the subsequent marriageis void only from the
time its nullity is adjudged by a competent tribunal.

e Sec. 41. No pardon granted after the approval of this act,
ed by pardon. . . . . .
to any person sentenced to imprisonment for life in this Ter-
ritory, restores such person to the rights of any previous mar-

riage, or to the guardianship of any issue of such marriage.

Sociung Sec. 42. Indians contracting marriage according to the In-
dian custom, and cohabiting as husband and wife, are lawfully
married.

Certainpartsof  Rec, 43, The provisions of other portions of this Code in

plicable. relation to contracts and the capacity of persons to enter into
them, have no application to the contract of marriage.

e ot Sec. 44. A promise of marriage is subject to the same rules

as contracts in general, except that neither party is bound by a
promise made in ignorance of the other’s want of personal
chastity, and that either is released therefrom by unchaste con-
duct on the part of the other.

ARTICLE II.

AUTHENTICATION.

Secrion 45. Mode of authenticating marriages.
46. Form of marriage.
47, 48. Duties of the officer before whom a marriage is

solemnized,
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8xcrion 49. Certificate to be given to either contracting party,
if desired,
50. The certificate,
51. The entry thereof.
52. Authentication of the certifieate,
53. Certificate, entry, &c., evidence,

Sec. 45. For the purpose of authentication, according to
the provisons of this article, a marriage must be solemnized in
this Territery, in the manner herein prescribed, by one or more
of the foliowing persons, namely: Ministers of the gospel or
priests of auy denomination; mayors, recorders or aldermen
of cities ; judges of the county courts or justices of the peace;
and, in case of Indians, also the peacemakers acting within
their respective jurisdictions.

Sec. 46. No particular formis required upon a marriage,
but the parties must solemnly declare, in the presence of the
person solemnizing the marriage, and of at least one witness,
that they take each other as husband and wife.

Sec. 47. The person solemnizing a marriage must ascer-
tain, to his satisfaction :

1. The identity of the parties ;

2. Their real and full names, and places of residence;

8. That they are of sufficient age to be capable of contract-
ing marriage ; and,

4. The name and place of residence of the witness, or of two
witnesses, if more than one is present.

Sec. 48. The person solemnizing a marriage must enter the
facts ascertained by him pursuant to the last section, and the
date of the solemnization, in a book to be kept by him for that
purpose.

Sec. 49. The person solemnizing a marriage must furnish
to either party, onrequest, a certificate thereof, signed by him,
specifying :

1. The names and places of residence of the parties married ;

2. That they were known to him, or were satisfactorily
proved, by the oath of a person known to him, to be the per-
sons described in such certificate;

3. That he had ascertained that they were of sufficient age
to contract marriage ;

Modeof authen-
ticating mar-
riages.

Form of
marriage.

Duties of the
officers before
whom a mar-
riage is solemp-
ised,
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party, ifdesired.
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4. The name and place of residence of the attesting witness
or of two witnesses ;

5. The time and place of such marriage ; and,

6. That, after due inquiry made, there appeared tobeno
lawful impediment to sach marriage.

Sec. 50. The certificate mentioned in the last section may,
within six months after the marriage, be filed with the clerk of
the city or town where the marriage was solemnized, or where
either of the parties reside, or the register of deeds of such
county and when thus filed, must be entered in a book to be
provided by such officer, in the alphabetical order of the
name of each party, and in the order of time in whieh it is
filed.

Sec. 51. The entry required by the last section must
specify :

1. The name and place of residence of each party;

2. The time and place of marriage ;

3. The name and official station of the person signing the
certificate ; and,

4. The time when the certificate was filed.

Sec. 52. If a certificate of marriage is signed by a minister
or priest, there must be indorsed or annexed, before filing, s
certificate of a magistrate residing in the same county with the
clerk, that the person by whom it is signed is personally knowa
to such magistrate, and has acknowledged the execution of the
certificate in his presence; or, that the execntion of the cer-
tificate, by a minister ar priest of some religious dencmination
has been proved to the magistrate, by the oath of a person
known to him, and who saw the certificate executed.

Scc. 53. A certificate of marriage, or the entry thereof
made as above directed, or a copy of the certificate or entry,
duly certified, is presumptive evidence of the fact of the mar-
riage.

CHAPTER 11.

DIVORCE.

Articix 1. Nullity.
11. Dissolution,
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ArTicLe IT1. Separation.
1V. General Provisions.

ARTICLE I.

NULLITY.

SkcrioN 51. Cases where marriages may be annulled.
55. Application for a decision of nullity.

56. Children of annulled marriage,
57. Custody of children.
53, Etlect of judgment of nullity.

Sec. 54. A marriage may be annulled for any of the fol-
lowing causes, existing at the time of the marriage:

1. That the party seeking to have the marriage annulled
was under the age of legal consent; unless after attaining the
age of consent, such party for any time freely cohabited with
the other as husband or wife ;

2. That the former husband or wife of either party was liv-
ing, and the marriage with such former husband or wife was
then in force;

8. That the wife was under the age of fourteen years, and
that the marriage was without the consent of the person having
the legal charge of her person, and was a punishable offense on
the part of the hushand, and has not been followed by cohabi-
tation, nor ratified by any mutual assent of tke parties since
the wife attained the age of fourteen years;

4, That cither party was of unsound mind ; unless such party,
after coming to reason, freely cohabited with the other as bus-
band or wife;

5. That the consent of cither party was obtained by fraud,
unless such party afterwards, with full knowledge of the facts
constituting the fraud, freely cohabited with the other as hus-
band or wife;

6. That the consent of either party was obtaired by force,
unless such party afterwards freely cohabited with the other
as husband or wife; or,

7. That either party was, at the time of marriage, physically
incapable of entering into the married state; and such incas
pacity continues, and appears to be incurable.

Cases where
marriages may
be annulled.
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Sec. 55. Within the time limited by law for the commence-
meni of actions, application to annul a marriage may be made:

1. If for the cause thac a former husband or wife was living ;
by either party during the life of the other, or by such former
husband or wife;

2. If for the cause of idiocy ; by any relative of the idiot, in-
terested to avoid the marriage, during the life of either party ;

3. If for the cause of insanity other than idiocy; by any
relative of the insane party interested to aveid the marriage,
and at any time during such insarity, or after the death of the
insane party in that condition, and during the life of the other
party; or by the insane party after the restoration of reason;

4. If for the cause of fraud or force; by the injured party,
or the parent or guardian of such party, or a relative of such
party interested to avoid the marriage, during the life'of either
party;

5. If no application has been made by the party or a rela-
tive, application may be wade in any of the foregoing cases, at
any time during the life of both parties, by a guardian of the
insane or injured party, appointed by the court for the pur-
pose ;

6. If for the cause of physical incapacity; application can
only be made by the injured party against the incapacitated
party, and in all cases must be made within two years from the
time of contracting the marriage ;

7. If for the cause specified in subdivision 3 of section 54, by
the wife only.

Sec. 56. Where a marriage is annulled on the ground that
a former husband or wife was living, and it is adjudged that
the subsequent marriage was contracted in good faith, and with
the full belief of the parties that che former husband or wife was
dead, or where a marriage is annulled on the ground of insan-
ity, children begotten before the judgment must be specified in
the judgment, and are entitled to succeed in the same manner
as legitimate children to the estate of the parent, who, at the
time of the marriage, was competent to contract.

Sec. 57. The court must award the custody of the children
of a marriage annulled on the ground of fraud or force, to the
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innocent parent, and may also provide for their education and
maintenance out of the property of the guilty party.

Sec. 58. A judgment of nullity of marriage rendered during xffect of jud-

R 3 . ¢ . . > ment of puliaty
the life of the parties, is conclusive evidence of nullity ; but if
rendered after the death of either party to the marriage, it is
conclusive only as against the parties to the action, and those

claiming under them.

ARTICLE II.

DISSOLUTION.

SectioNn 59. Marriage, how dissolved.
60. Divorce for adultery.
61, Cases in which divorce for adultery is denied.
62, 63. Legitimacy of issue.
64. When re-marriage is forbidden.

Sec. 59. Marriage is dissolved : Marriage how
. . . 1380lved.
1. By the death or sentence to imprisonment for life of eith-
er of the parties; or

2. By the judgment of a competent tribunal.

Sec. 60. The dissolution of a marriage may be adjudged, Diveree tor
whenever adultery has been committed by husband or wife, in
any of the following cases:

1. Where both husband and wife were actual inhabitants of this
Territory at the time of the comamission of the adultery ;

2. Where the marriage took place within the Territory ;

8. Where the injured party, at the time of the commission of
adultery, and at the commencement of the action, was an actual
inhabitant of this Territory ;

4. Where the adultery was committed in this Territory, and
the injured party, at the commencement of the action, was an
actual inhabitant of this Territory.

Sec. 61. Although the fact of adultery is established, & casesin whica

divorce for

judgment of divorce may be denied : adultery ia
1. Where the application for divorce was not made within

five years after the discovery by the applicant of the adultery

charged ;

2. Where the adultery appears to have been committed by
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the procurement, or with the connivance of the party asking
the divorce;

8. Where the injured party has expressly forgiven the adal-
tery charged, or has voluntarily cohabited with the guiity party
as husband or wife, with full knowledge of the fact; and has
ever since been treated by the latter garty with conjugal kind-
ness ; or,

4. Where it appears that the applicant has also been guilty
of adultery, without the procurement or connivance of the oth-
er party.

Sec. 62. When a divorce is granted for the adultery of
the husband, the legitimacy of children of the marriage, begot-
ten of the wife before the commencement of the action, is not
affected.

Sec. 63. When a divorce is granted for the adultery of the
wife, the legitimacy of children begotten of her before the com-
mission of the adultery is not affected; but.the legitimacy of
other children of the wife may be determined by the court, upon
the evidence in the case. In every such case all children, be-
gotten before the commencement of the action, are to be pre-
sumed legitimate until the contrary is shown.

Sec. 64. When a divorce is granted for adultery, the inno-
cent party may marry again during the life of the other; but
the guilty party cannot marry any person except the innocent
party, until the death of the other.

ARTICLE III.

BEPABRATION.

Szcriox 05. When separation may be adjudged.
66. Causes for separation.
67. When denied.
68. Relief may be adjudged in some easos where separa-
tion is denied.
69 Judgment of separation, when revoked.

Sec. 65. A separation of husband and wife from bed and
board, for life or for a limited time, may be adjudged for the
causes mentioned in the next section:
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1. When the husband and wife are both actual inhabitants
of this Territory;

2. When the marriage took place within this Territory, and
the applicantis an actual inhabitant at the time of the appli-
cation ; or,

3. When the marriage did not take place within this Terri-
tory, but the parties have since been actual inhabitants of this
Territory for at least one year, and the applicant is an actual
inhabitant at the time of the application.

Sec. 66. A separation of husband and wife may be ad- Ciuseste
judged for any of the following causes :

1. Crael treatment of one party by the other;

2. Conduct ou the part of one towards the other, rendering
cobabitation unsafe or improper ; or,

8. Abandonment, accompanied by refusal to fulfill the obli-
gations of husband or wife, as they are prescribed by the chap-
ter on HusBaND and WIFE.

Sec. 67. Notwithstanding the existence of a cause for sepa. When deatea.
ration as declared in section 66, a judgment of separation may
be denied, when it appears that the applicant has been guilty
of a cause of divorce.

Sec. 68. Though judgment of separation be denied, the Rellet maynve
. A ) . . adjudged in
court may, in an action for divorce, provide for the mainte- sgmecases

nance of the wife and her children, or any of them by the hus. *°® i# denicd.
band, or out of his property.

Sec. 69. A judgment for separation, whether for life, or for Judsmentor

separatlon,
o limited period, may be at any time revoked, under such reg- Whenreveket
ulations as the court may impose, upon the joint application of

the parties, with satisfactory evidence of their reconciliation.

ARTICLE IV.
GENERAL PROVISIONS.

Seerion 70. Residence of wife.
71. Expense of action.
72. Orders respecting custody of children.
73. Support of wife and children on divorce or separation
granted to wife.
74. Security for maintenance and alimony.
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Sec. 70. A wife who resides in this Territory at the time of
applying for a divorce, under article 1I or III, is to be deemed
an actual inhabitant, though her husband resides elsewhere.

Sec. 71. While an action for divorce is pending, the court
may, in its discretion, require the hushand to pay any money
necessary to enable the wife to support herself or her children,
or to prosecute or defend the action.

Sec. 72. In an action for divorce, the court may, before or
after judgment, give such direction for the custody, care and
education of the children of the marriage, as may seem neces-
sary or proper, and may at any time vacate or modify the
same.

Sec. 73. Wherea divorce is granted for an offense of the
husband, the court may compel him to provide for the mainte-
nance of the children of the marriage, and to make such suit-
able allowance to the wife, for her support, during her life, or
for a shorter period, as the court may deem just, having re-
gard to the circumstances of the parties respectively ; and the
court may from time to time modify its ordors in these re-
spects.

Sec. T4. The court may require the husband to give reason-
able security for providing maintenance, or making any pay-
ments required under the provisions of this chapter, and may
enforce the same by the appointment of a receiver, or by any
other remedy applicable to the case.

CHAPTER III
HUSBAND AND WIFE.

8kcrion 75. Mutual obligations of husband and wife.
76. Rights of husband as head of the family.
77. Duties ot husband to wife as to support.
78. In other respects their interests separate.
79. Husband and wife may make contracts,
80. How far may impair their legal relation.
81. Consideration.
82, May be joint tenants, etc.
83. Neither answerable for the acts of the other.
84. Support of wife.
85. Abandonment of husband by the wife.
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See. 75. Husband and wife eontract towards each other Mutoal obliga.

tions of hus-

obligations of mutual respect, fidelity and support. band and wife.
Sec. 76. The hushand is the head of the family. He may Rishts ot bus.

. band as head of
choose any reasonable place or mode of living, and the wife th¢ fxmily:

must conform thereto.

Sec. T7. The husband must support himself and his wife Dutleset =
out of his property or by his labor. If he is unable to do so, ** ' *"PPo'*-

she must assist him so far as she is able.

. . . . In oth
Sec. 78. Except as mentioned in section 77, neither hus- ;E:E:::::'u'ﬁ'
band nor wife has any interest in the property of the other, scparate

but neither can be exetuded from the other’s dwelling.
Sec. 79. Either husband or wife may enter into any en- miremay ma

wife may make
gagement or transaction wi'h the other, or with any other per- """
%on, respecting property, which either might if unmarried ;
subject, in transactions between themselves, to the general
rules which control the actions of persous oeccupying confi-

dential relations with each other, as defined by the Title on
Trusts,

Sec. 80. A husband and wife cannot by any contract with fipair iness
. . legal relations.
each other alter their legal relation, except that they may
agree to an immediate separation, and may make provision for

the support of either of them and of their children duringsuch
separation.

. . . ] o,
Sec. 81. The mutual consent of the parties is a sufficient **™" ™"

consideration for such an agreement as is mentioned in the last
section,

Sec. 82, A husband and wife may hold real or personal leaunts, ete:
property together, jointly er in common.

[ L . N ‘ o

Sec. 83. Neither husband ner wife, as such, is answerable .}ﬁit;ﬁrriﬁ’e':::-
of the er.
for the acts of the other. e

Sec. 84. If the husband neglects to make adequate pro- Sipport of
vision for-the support of his wife, any other person may, in
good faith, supply her with articles necessary for her support,
ad recover the reasonable value thereof from the husband.

Sec. 85. If the wife abandons the husband he is not liable :::&m"';"‘ of

for her support until she offers to return, unless she was justi- the wite.
fed, by his misconduct, in abandoning him.
2
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TITLE II.
PARENT AND CHILD.
Cuarter I. By birth.
1I. By adoption.
CHAPTER 1.
CHILDREN BY BIRTH,
Lecriox 86, Legitimacy of children born in wedlock.
87. Legitimacy of children born out of wedloclk.
88. Who may dixpute the legitimacy of a child.
&Y. Obligation of parents for the support and education
of their children.
00. Custody of legitimate child.
91, Custody of an illegitimate child.
92, Allowance to parent,
93. Parent cannot control the property of child,
04. Remedy for parental abuse.
05. When parental authority ceases.
06. Remedy when a parent dies without providing for
the support of his child.
97. Reciprocal duties of parents and children in main-
taining each other,
98. When a parent is liable for necessarics supplied to
a child.
99. When a parent is not liable for support furnished
his child,
100, ITusband not bound for the support of his wife's
childien by a former marriage.
101. Compensation and support of adult child.
102. Parent may relinquish services and custody of child.
103. Wages of minors.
104. Right of parent to determine the residence of child.
105. Parent not liable for acts of child,
106. Wife in certain cases mey obtain custody of minor
children,
Legitimaey of Sec. 86. All children born in wedlock are presumed to be

eLildren bora o0
in wedlock, ]cgmmate.
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Sec. 87. All children of a woman who has been married, B¥itimacy of
born within ten months after the dissolution of the marriage, °%t°f ~edvek.
are presumed to be legitimate. But if during such period she
marries again, and afterwards has a child, it is presumed to be

her legitimate offspring by the second husband.
Sec. 88. The presumption of legitimacy can be disputed only Wno mar

. dispute the
by the husband or wife, or the descendant of one or both of lwitimacyofa
them. Illegitimacy, in such case, may be proved like any oth-

er fact.

Sec. 89. The parent entitled to the custody of a child must Oriestion et |
give him support and education suitable to his circumstances. ;5P a0,
If the support and cducation which the father of a legitimate ‘¢ e
child is able to give are inadequate, the mother must assist him
to the extent of her ability.

Sec. 90. The father of a legitimate unmarried minor is en- Cunt dy of .
titled to its custody, scrvices and earnings; but he cannot
transfer such custody or services to any other person, except
the mother, without her written conscut, if she is living and
capable of comsent. If the futher is dead, or is unable, or re-
fuses to take the same, or has abandoned Lis family, the mother
13 entitled thereto.

Sec. 91. The mother of an illegitimate unmarried minor is Curtody of an

irgitimate
entitled to its custody, services and carnings. ckilds
Sec. 92. The district court may dircct an allowance to be ancwance to
. . . pareut,
made to a parent of a child, out of its property, for its past or
future support and education, on such conditions as may be
proper, whenever such direction is for its benefit.

Sec. 93. The parent, as such, has no control over the prop FParent cannos

erty of the child. Z,::;;,ﬂ,'“:
Sec. 94. The abuse of parental authority is the subject of remedytor
Judicial cognizance in a civil action brought by the child. or by parentsl abuse.
its relative within the third degree, or by the supervisor of the
town where the child resides; and when the abuse is establish-
ed, the child may be free from the dominion of the parent, the
parent punished, and the duty of support and education cn-

forced.
Sec. 95. The authority of a parent ceases:
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1. Upon the appointment by a court of a guardian of the per-
son of the child;

2. Upon the marriage of the child; or,

8. Upon its attaining majority.

Sec. 96. If a parent chargeable with the support of a child
dies, leaving it chargeable to the town, and leaving an estate
sufficient for its support, the supervisor of the town may claim
provision for its support from the parent’s estate by civil action,
and for this purpose may have the same remedics as any credi-
tor against that eatate, and against she beirs, devisees and next
of kin of the parent.

See. 97. It is the duty of the father, the mother, and the chil-
dren, of"any poor person who is unable to maintain himself by
work, to maintain such person to the extent of their ability.—
The promise of an adult child to pay for necessaries previously
furnished to such parent is binding.

Sec. 98. If-a parent neglects to provide articles necessary
for his child who i8 under his charge, according to his circom-
stances, a third person may in good faith supply such neces-
saries, and recover the reasonable value thercof from the par-
ent.

Sec. 99, A parent is not bound to compensate the other pa-
rent or a relative for the vwoluntary support of his ¢hild withous
an agreement for compensation, nor to compensate a stranger
for the support of a child who has abandoned the parent with-
out just cause.

Sec. 100. A husband is not hound to- maintain his wife’s
children by a former husband; but if he reccives them into his
family and supports them, it is presumed that he does s0 as a
parent, and where such is the case, they are not liable to him
for their support, nor he te them for their services.

Sec. 101. Where a child, after attaining majority, continues
to serve and to be supported by the parent, neither party is en-
titlcd to compensation, in the absence of an agreement there-
for.

See. 102. The parent, whether solvent or insolvent, may re-
linquish to the child the right of controlling him and receiving
his earnings. Abandonment by the parent is presumptive evis
dence of such relinquishment.
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Sec. 103. The wages of a minor employed in service may be Wases ot
paid to him, unless, within thirty days after the commencement
of the service, the parent or guardian entitied thereto gives the
employer notice that he claims such wages.

Sec. 104. A parent entitled to the custody of a child has a Risbt of pareas

right to change his residence, subject to the power of the district tbe residence

of child.
court to restrain a removal which would prejudice the rightsor
welfare of the child.

Sec. 105. Neither parent nor child is answerable, as such, Farentnot

for the act of the other. of chiid.
Sec. 106. When a husband and wife live in a state of separ- cues may oor.

CRBA8 MAY 0b-
. ) < tain custod
stion, without being divorced, any court or oficer of competent o minor cbi

of minor chil-

jurisdiction, upon application of the wife, if she is an inhabitant dren-

of this Territory, may grant the proper writ to inqrire into the

custody of any minor unmarried child of the marriage, and may

avard the custody of the child to either party for such time,

and under such regulations, as the case may require. The de-

cision of the tribunal is to be guided by the rules prescribed in

section 127.

CHAPTER II

ADOPTION.

Bzction 107. Child may be adeopted.
108. Who may adopt.
109. Consent of wife necessary,
110, Consent of child's parents.
111 Consent of child,
112. Proceedings on adoption.
113. Judge’s order.
114. Effect of adoption.
115. Effect on former relations of child.
116. Adoption of illegitimate child,

Sec. 107. Any minor child may be adopted by any adult Child meyve

. . d R opted.
person, in the cases, and subject to the rules, prescribed in
this chapter.

Sec. 108. The person adopting & child must be at least Ageot person
twenty years older than the person adopted. |

Sec. 109. A married man, not lawfully separated from his Consent of wife
vife, cannot adopt a child without the consent of his wife. -
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Sce. 110. A legitimate child cannot be adopted without the
consent of its parents, if Jiving, nor an illegitimate child with-
out the consent of its mother, if living, except that consent is
not necessary from a father or mother deprived of civil rights,
or adjudged guilty of adultery, or of cruelty, and for either
cause divorced, or adjudged to be an habitual drunkard, or
who has been judicially deprived of the custody of the child,
on account of cruelty or neglect.

Sce. 111. The consent of a child, if over the age of twelve
yecars, is necessary to its adoption.

See. 112, The person adopting a chil); and the child
adepted, and the other persons whose consent is necessary,
must appear before the probate julge of the county where the
person adopting resides, and the necessary consent must there-
upon be signed, and an agreement be exccuted by the person
adopting, to the effect that the child shall be adopted, and
treated in all respects as his own lawful child should be treated.

See. 113. The probate judge must examine all persons
appearing before him pursuant to the last scetion, each sepa-
rately, and if satisfied that the interests of the child will be
promoted by the adoption, he must make an order declaring
that the child shall theneeforth be regurded and treated in all
repocts as the child of the person adopting.

Sce. 114 A chilly when adopted, takes the name of the
person adopting, and the two theneeforth sustain towards each
other the legal relatim of parent and child, and have all the
rights, and are subjeet to all the duties, of that relation.

Sec. 115. The parents of an adopted child are, from the
time of the adoption, relieved of all parental duties towards and
of all respousibility for the child so adopted, and have no right
over it.

Sec. 116. The father of an illegitimate child, by publicly
acknowledging it as his own, recciving it as such, with the con-
sent of his wife, if he is married, into his family, and other-
wise treating it as if it were a legitimate child, thereby adopts
it as such : and such child is thereupon decmed for all purpo-
ses legitimate from the time of its birth. The foregoing pro-
visions of this chapter do notapply to such an adoption.
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TITLE III.

GUARDIAN AND WARD.

. 4ctioN 117. Guardian, what.
I18. Ward, what.
119. Kinds of guardians,
120. General guardian, what.
121. Special guardian, what.
122, Appointment by parent.
123. No person guardian of estute without appointment.
124, 125. Appointment by court,
126. Jurvisdiction,
127, Rules for awarding custody of minor.
128 Powers of guardian appointed hy court.
129, Duties of guardian of the person,
130. Duties of guardian of estate.
131. Relation confidential,
132, Guardian under direction of court,
133. Death of a joint guardian.
134. Removal of guardian,
135. Guardian appointed by parent, how superseded.
136. Guardian appointed by court, how superseded.
137. Release by ward.
138, Guardian’s discharge,
139. Insane persons.

Sec. 117. A guardisn is a person appointed to take care of Guardisn, what.
the person or property of another.

Sec. 118. The person over whom, or over whose property, Ward, what.
8 guardian is appointed, is called his ward.

1 1 . inds of

Sec. 119. Guardians are either: Kinds of

1. General; or,

2. Special.

Sec. 120. A general guardian is a guardian of %he person, Genora gnar-
orofall the property of the ward within this Territory, or of

both,
Sec. 121. Every other is a special guardian. Shecial uar-

Sec. 122. A guardian of the person of a child born, or like- Arpointment br
lyto be born, may be appointed, by will, or by deed, to take
tfect upon the death of the parent appointing:

L. If the child is legitimate, by the father, with the written
2%
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consent of the mother; or by either parent, if the other is
dead, or incapable of corsent ;
2. If the child is illegitimate, by the mother.

Sec. 123. No person, whether a parcmt or otherwise, has
any power as guardian of property, except by appointment as
hereinafter provided.

Sec. 124. A guardian of the person or property, or both,
of a person residing in this Territory, who is a minor, or of un-
sound mind, may be appointed in all cases by the district court,
when there is no such guardian, and by a judge of probate in
the cases provided by law.

Sec. 125. A guardian of the property within this Territory
of a person not residing therein, who is a minor, or of un-
gound mind, may be appointed by the district court.

Sec. 126. In all cases, the court first making the appoint-
ment of a guardian hes exclusive jurisdiction to appointand
control him, exceptin case of a removal pursuant to section
134.

Sec. 127. In awarding the custody of a minor, or in ap-
pointing a general guardian, the court or officer is to be
guided by the following considerations:

1. By what appears to be for the best interest of the child,
in respect to its temporal and its mental and moral welfare;
and if the child is of a sufficient age to form an intelligent
preference, the court may consider that preference in deter-
mining the question;

2. As between parents adversely claiming the custody or
guardianship, neither parentis entitled to it as of right, but,
other things being equal,if the child is of tender years, it
should be given to the mother; if it is of an age to require ed-
ucation and preparation for labor or business, then to the
father;

8. Of two persons equally eligible in other respects, prefer-
ence is to be given as follows:

(1.) To a relative ;

(2.) To one who was indicated by the wishes of a de-
ceased parert;

(3.) To one who already stands in the position of a
trustee of a fund to be applied to the child’s support.
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Sec. 128. A guardian appointed by a court has power over Powers of

the person and property of the ward, unless otherwise order- #pointed oy
ed.

Sec. 129. A guardian ef the person is charged with the cus- Duties of
tody of the ward, and must look to his support, health and ed- taeperees.
ucation. He may fix the residence of the ward at any place

vithin the Territory, but not elsewhere, without permission of
the court.

Sec. 130. A guardian of the property must keep safely the Daties ot
property of his ward. He maust not suffer any sale, waste or de- e
struction of the real property, but must maintain the inheri-
tance, its buildings and appurtenances, out of the moneys of
the estate, and deliver the same to the ward at the close of his
guardianship, in as good condition as he received them, inevi-

table decay and injury only excepted.

Sec. 131, The relation of gaardian and ward is confidential, Reistion
and is subject to the provisions of the Title on TaUST.
Sec. 132. In the management and disposition of the person Guardiaa uder

direction ot

or property committed to him, a guardian may be regulated and v+
controlled by the court.

Sec. 133. On the death of one of two or more joint guar- Deathots jeint
: . . . guardian.
dians, the power continues to the surviver, until & further ap-
pointment is made hy the court.

Sec. 134. A guardian may be removed by the district or pro- Removal ot
bate court for any of the following causes :

1. For abuee of his trust}

2. For continued failure to perform its daties ;

3. For incapacity to perform its daties;

4. For gross immorality ;

5. For having an interest adverse to the faithful perform-
ance of his daties;

6. For removal from the Territory;

7. In the case of a guardian of the property, for insolvency ;
ory

8. When it is no longer proper that the ward should be un-
der guardianship.

Bec. 135. The power of a guardian appointed by a parent is Gn;:d':::\d o
superseded:

ent; how
Puperneded.
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1. By his removal, as provided by section 134;

2. In the case of a female ward, by her marriage; or,

3. By the ward’s attaining majority.

Sec, 136. The power of a guardian appointed by a court is
superseded only :

1. By the order of the court; or,

2. If the appointment was made solely because of the ward’s
minority, by his attaining majority.

Sec. 137. After a ward has come to his majority, he may
scttle accounts with his guardian, and give him a rclease, which
is valid if obtained fairly and without undue influence.

Sec. 138. A guardian appointed by a court is not entitled
to his discharge until ene year afier the ward's majority.

Sec. 139. A person of unsound mind may be placed in an
asylum for such persons, upon the order of the probate judge of
the county in which he resides, as follows:

1. The judge must be satisfied, by the oath of two reputable
physicians, that such person is of unsound mind, and unfit to
be at large;

2. Before granting the order, the judge must examine the
person himself, or if that is impracticable, cause him to be ex-
amined by an impartial person ;

8. After the order is granted, the person alledged to be of
unsound mind, his or her husband or wife, or rclative to the
third degree, may demand aninvestigation befure a jury, which
must be conducted in all respects as under an inquisition of lu-
nacy.

TITLE 1IV.

MASTER AND SERVANT.

SEctroN 140, Who may bind themselves as appreutices,
141, Who to copsent to such binding,
142, Parent or guardian, when liable for breach of inden-
ture. ’
143. Pauper children may be bound to service,
144. Special provision as to Indian children.
145. Age of infants to be inserted in indentures,
146. Pecuniary consideration to be inserted.
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Section 147. Special agreement to be inserted in certain cases,

148, Certain indentures, where to be filed.

149, 150. Indentures by foreigners, being minors.

151. How assigned.

152. Indentures, when invalid.

153. County overseers to be guardians of servants,

154. Penalty on apprentices absenting themselves from
servicc.

133. No servant or apprentice bound by any restriction
as to time and place where he shall work when free,

156, 157. When the execcutor or administrator of a deceas-
ed master may assign a contract of service,

158. Assignment by court.

See. 140. Mule minors, and unmarried females under the
age of eighteen years, with the consent of the persons or offi-
cers hereinafter mentioned, may bind themselves, by a writing
called an indenture, as fully as if they were of age, to serve as
clerks, apprentices or servants, in a particular calling, until
majority (except in the case of females, who cannot bind them-
selves further than until the age of eigliteen), or for any shorter

time.

See. 141. Conscnt to an indenture of apprenticcship must
be given by certificate at the end thereof, or indorsed thereon,
gigned :

1. By the futher and mother of the apprentice;

2. If the father lacks capacity to consent, or has abandoned
or neglected to provide for the family, or isdead, and no testa-
mentary guardian ot exccutor has been appointed by him, with
power under the will to bring up the child to a calling, and a
certificate of such fact is indorsed on the indenture by a justice
of the peace of the county, then by the mother;

3. If the father is dead, and such guardian or executor has
been appointed by him, then by such guardian or executor ;

4. If the mother is desd, or lacks capacity to consent, then
by the father;

5. If there is no parent of capacity to consent, and no such
executor, then by the guardian; or,

6. If there is no such parent, executor or guardian, then by
the officers of the poor of the town or county, or by any two
justices of the peace of the county, or by the probate judge.

27
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Parent or Sec. 142. A parent, executor or guardian, consenting to an
suardian, whea . . .
hiablefor breach jndenture, is not liable for a breach thereof by the apprentice,
of indenture. . . . .
unless the indenture or consent expresses an intention to bind

him therefor.

Teuper shildren  Sac. 143. Any child who is chargeable, or whose parents
w service. are chargeable, to a county, town, or city poor house, or who
is in such poor house, may be bound to service until attaining
twenty-one years, or if a female, until attaining eighteen years,
by the officers of the poor of such county, town or city, as ef-
fectually as by the child himself with the parents’ consent; but
such binding, by the officers of a county or city, must be with
the consent, in writing, of two justices of the peace of the county,

or of the mayor, recorder and alderman of the city, or any two

of them.
Special Sec. 144. No child of an Indian woman can be bound, under
provisions as . o . . .
o Indian this Title, except in the presence, and with the consent of a jus-

tice of the peace; and his certificate of consent must be filed
with the probate judge of the county, where the indenture is
executed.

Ageotintants  Sec, 145. In every indenture of apprenticeship the age of

e inserted in . .

lndentures.  the apprentice must be stated, and such statement is presump-
tive evidence thereof; and before an officer executes an inden-
ture, or consents thereto, he must inform himself of the age of

the apprentice.

Pecumiary Sec. 146. If there is any pecuniary consideration for an in-

veinserted.  denture of apprenticeship on either part, it must be stated
therein.

Ppesial Sec. 147. The indenture of an apprentice, executed by

r ttod . .
ineertodin officers of the poor, must bind the master to cause him to be

sertain casos, . .. . .
taught reading, writing and the general rules of arithmetic,
and to give him anew bible at the expiration of his term of

service.

Certaintnden-  Sec. 148. Every officer executing an indenture of appren-

tures, where

1o bo deposited. ticeship must file a counterpart thereof with the probate judge
of the county in which he is an officer.

Indentures by Sec. 149. An immigrant minor may bind himself to ser-
veiogminors-  vice, until he attains majority, or for a shorter term, in such

manner a8 may be prescribed by the law of the country in
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which the contract is made.
purpose of enabling him to pay his passage to this country,

it may be for the term of one year, although such term extends

CODE.

If the indenture is made for the

beyond his majority; but in no case for a longer term.
Sec. 150. Every indenture ander section 149 must be ac- %

knowledged by the minor on & private examination befors a

mayor, recorder, or alderman of a city, or a justice of the peace

aud a certificate of the acknowledgment must be indorsed upon
the indenture.
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Sec. 151. The master, under an indenture specified in sec- How assignee.

tion 149, may assign it, by writing indorsed thereon, and with
the approval, also indorsed, of a magistrate mentioned in sec-

tion 150.

Sec. 152. No .indenture or contract for the service of an Indentures,
apprentice is binding upon him, unless made as hereinbefore

prescribed.

Sec. 153. The counsy overseer of the poor, and the over-
seers of the poor of cities and towns, must see that every ap-
prentice or other servant in their respective counties, cities or
towns, is properly treated, and thatthe terms of the contract
sre fulfilled in bhis favor; and it is their duty to redress any
grievance of such persons in the manner prescribed by law.

Sec. 154. If an apprentice, for whose instruction the mas-
ter receives no pecuniary compensation, willfully absents him-
self from service without leave, he may be compelled to serve
double the time of such absence, unless he makes satisfaction
for the injury; but such additional term of service cannot ex-
tend more than three years beyond the original term.

Sec. 155. No person may accept from an apprentice or ser-
vant, an agreement, oath or promise not to exercise his voca-
tion in any particular place; nor may any person exact from
au apprentice or servant, any consideration for exercising his
vocation in any place after his term of service has expired.

Sec. 156. Any consideration exacted contrary to the last
section, may be recovered back withinterest, and every person
sccepting such agreement or exacting such consideration, is
liable to the apprentice or servant in a penalty of one hundred

dollars.

when invalid.

County
superintendents
and overseers
to be guardiane
of servaunts,

Penalty en
apprentiees
absenting
themselives
from service.

No servant ot
apprentice
bound by any
restriction as
to time and
place where he
shall Work
when free.

Penalty.



30 CIVIL CODE.

When the Sec. 157. The executors or administrators of the master of

sxecutor or

sdministrater  gny apprentice bound by officers of the poor, ma.y assign the
mastermay  indenture, with the written corsent of the apprentice, acknowl-

458igN & @0~ .
tract of service. edged beforea justice of the peace.

soslgomeat by Qec. 158. If an apprentice rcfuses consent to an assignment
under the last section, the probate or district court may au-
thorize such assignment without his consent, upon application
after fourteen days’ notice tp the apprentice, or to his parents
or guardian, if he has any in the county.

DIVISION SECOND.
PROPERTY.

PART I. Property in General.
II. Real, or Immovable Property.
II1. Personal, or Movable Property-.
IV. Acquisition of Property.

PART I.

PROPERTY IN GENERAL.

TrrLe I. Nature of Property.
II. Ownership.
III. General Definitions.

TITLE I.

NATURE OF PROPERTY,
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Skeriovy 159, Property, what.
160. In what property may exist,
161. Wild animals,
162, Real and personal.
163. Real property.
164. Land.
165. Fixtures.
166. Appurtenances,
167. Personal property.

See. 159. The ownership of a thingis the right of one or Property, what.
more persons to possess and use it to the exclusion of others.
In this Code, the thing, of which there may be ownership, is
called property.
Sec. 160. There may be ownership of all inanimate things 1o n mhat proper-
which are capable of appropriation, or of manual delivery ; of '
all domestic animals; of all obligations; of such products of
labor or skill, as the composition of an author, the good will
of a business, trade-marks and signs, and of rights created or
granted by statute.
Sec. 161. Animals wild by nature are the subjects of own- W.d saimsts,
ership while living, only when on the land of the person claim-
ing them, or when tamed, or taken and held in possession, or
disabled and immediately pursued.
Sec. 162. Property is either: ' Real st
1. Real or immovable; or,
2. Personal or movable;

Sec. 163. Real or immovable property consists of :
1. Land;
2. That which is affixed to land; and,
3. That which is incidental or appurtenant to land.
Sec. 164. Land is the solid material of the earth, whatever ¢*
may be the ingredients of which it is composed, whether soil,
rock, or other substance.

Sec. 165. A thing is deemed to be affixed toland when it is Fixtures.
sttached to it by roots, as in the case of trees, vinesor shrubs ;
or imbedded in it, as in the case of walls; or permanently rest-
ing upon it, as in the case of buildings; or permanently attach-
ed to what is thus permanent, as by means of nails, bolts of
screws,

Boal property.
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Sec. 166. A thing is deemed to be incidental or appurten-
ant to land, when it is by right used with the land for its bene-
fit; as in the case of a way, or watercourse, or of a passage for
light, air or heat from or across the land of another.

Sec. 167. Every kind of property that is not real is per-
sonal.

TITLE II.

OWNERSHIP.

CaarrEr I. Owness.
1I. Modifications of ownership.
III. Rights of owners.
1V. Termination of ownership.

CHAPTER I
OWNERS,

S8xcrion 168. Owner.
169. Property of the state.
170. Who may own_ property.

Sec. 168. All property has an owner, whether that owner is
the state, and the property public, or the: owner an individual,
and the property private. The state may also hold property
as a private proprietor.

Sec. 169. The state is the owner of all land, below high wa-
ter mark, bordering upon tide water; of all land below the wa-
ter of a lake or stream which constitutes an exterior boundsry
of the state ; of all property lawfully appropriated by it to its
own use ; of all property dedicated to the state, and .of all pro-
perty of which there is no other owner.

Sec. 170. Any person, whether citizen or alien, may take
and hold property, real or personal.
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CHAPTER 1I.

MODIFICATIONS OF OWNERSHIP.

ArticLe 1. Interests in property.
1I. Conditions of ownership.
1I1. Restraints upon alienation.
IV. Accumulations,

ARTICLE 1.

INTERESTS IN PROPERTY.

Secriox 171. Ownership, absolute or qualified.
172. When absolute.
173. When qualified.
' 174. Several ownership, what.
175. Ownership of several persons.
176. Joint interest, what.
177. Partnership interest, what.
178. Interest in common, what.
179. What interests are in commen.
180. Interests as to time.
181. Present interest, what.
182. Future interest, what.
183. Perpetual interest, what.
184. Limited interest, what.
185. Kinds of future interests.
186. Vested interests.
187. Contingent interests.
188. Two or more future interests.
189. Certain future interests not to be void.
190. Posthumous children.
191, 192. Qualities of expectant estates.
193, 194. Interests in real property.
195. What future interests are recognized.

Sec. 171. The ownership of property is either: Ownership,
1. Absolute ; or, Qualitios,””

2. Qualified.

Sec. 172. The ownership of property is absolute, when a gy ssotate
fingle person has the absolute dominion over it, and may use
It or dispose of it according to his pleasure, subject only to gen-

eral laws,
3
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wren quatiteds  Sec. 173. The ownership of property is qualified :
1. When it is shared with one or trore persons ;
2. When the time of enjoyment is deferred or limited; or,
3. When the ust is restricted.

Several owner Sec. 174. The ownership of property by a single person is
vhip, what. . .
designated as a sole or several ownership.

ornrmipot iec. 175. The ownership of property by several persons is
either :

1. Of joint interests;
2. Of partnership interests’; or,
3. Of interests in common.

dont interest,  Sec. 176, A joint interest is one owned by several persons
o in equal shares, by a title created by a single will or transfer
which confers a right of survivorship.

Partnership Sec. 177. A partnership interest is one owned by several

interest, what.

persons, in partnership, for partnership purposes.

Iuterest in com: Sec. 178. An interest in common is one owned by several
persons, not in joint ownership or partnership.

Whatinterests — Sec. 179. Every interest treated in favor of several persons
in their own right, including liusband and wife, is an interest
in common, unless acquired by them in partnership, for part-
nership purposes, or unless declared in its creation, ‘expressly
or by necessary implication, tobe a joint interest, with a right
of survivorship.

interests as to Sec. 180. In respect to the time of enjoyment, an interest

e in property is either:

1. DPresent ox Tuture; and,
2. Perpetual or limited.

Present inter: Sec. 181. A present interest entitles the owner tothe imme-
t, what, . .
* diate possession of the property.

Future interest, Sec. 182. A future interest entitles the owner to the posses-
what. . .
sion of the property only at a future period.

Perpetusl Sec. 183. A perpetual interest has a duration equal to that
ieresh ¥R of the property.

Limited inter- Sec. 184. A limited interest has a duration less than that of
the property.

Sec. 185. A future interest iseither:
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1. Vested; or, ﬁlilI:::::;t!l:tnro
2. Contingent.

Sec. 186. A future interest is vested, when there is a person Yostedinterast,
in being, who would have a right, defeasible or indefeasible, to
the immediate possession of the property, upon the ceasing of
the intermediate or precedent intetest.

Sec. 187. A futare interest is contingent, whilst the person Contingent
. . . . .. intcerest, whate
in whom, or che event upon which, it is limited to take effcct,
remains uncertain,

Sec. 188. Two or more future interests may be created to Two or more
take effect in the alternative, so that if the first in order fails
to vest, the next inm succession skall be substituted for it, and
teke effect accordingly.

Sec. 189. A future interest is not void merely because of Crrtain tatnre

the hoprobability of the contingency on which it is limited to to by vest.
take effect.

Sec. 190. When a future interest is limited to successors, Posthumons
heirs, issue or children, posthumous children are entitled to
take in the same manner as if living at the death of their
parent.

Sec. 191. Future interests pass by succession, will and Quatities of
s futire thiesogts
transfer, in the same manner as present interests,

Sec. 192. A mere possibility, such as the expectancy of an Mrre possi-
heir-apparent, is not to be deemed an interest of any kind.

Sec. 193. In respect to real or immovable property, the in- Interestsin
terests mentioned in this chapter are denominated estates, and
are specially named and classified in Part II of this Division.

Sec. 194. The names and classification of interests in real *-
property have only such application to interests in personal
property as is in this Division of the Code expressly provided.

Sec. 195. No future intercst in property is recognized by [ivreets ure

interests are

thelaw, except such as is defined in this Division of the Code. "*****"

ARTICLE IIL

CONDITIONS OF OWNERSHIP.
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Secriox 196. Fixing the time of enjoyment.
197. Conditions.
198. Certain conditions precedent, void.
199. Conditions restraining marriage, void.
200, Conditions restraining alienation, void.

Fixingthe time  SeC. 196. The time when the enjoyment of property is to
of enjoyment, . . .
begin or end may be determined by computation, or be made to
depend on events. In the latter case, the enjoyment is said to
be upon condition.

Conditions. Sec. 197.. Conditions are precedent or subsequent. The

former fix the beginning, the latter the ending of. the right.
Cortain condie | Sec. 198. If a condition precedent requires the perform-
1908 preceuell . . o . . -
void. © ance of an act wrong of itself, the instrument containing it is

so far void, and the right cannot exisf; If it requires the per-
formance of an act not wrong of itself, but otherwise unlawful,
the instrument takes effect and the condition is void.

Conditions Sec. 199. Conditions imposing restraints upon marriage,

restraining mare . . . .

riuge, voide except upon the marriage of a minor, or of the widow of the
person by whom the. condition is imposed, are void; but this
does not affect limitations where the intent was, not to forbid

marriage, but only to give the use until marriage.

Conditions Sec. 200. Conditions restraining alienation, when repug-
restraining

ulienation, void. nant to the interest created, are void.

ARTICLE III.

RESTRAINTS UPON ALIENATION.

Secrioy 201. Ilow long it may be suspended,
202. Future interests void, which suspended power of
alienation,
203. Restriction on qualification of enjoyment.

How long it Sec. 201. The absolute power of alienation capnot be sus-

pended.”"*”  pended by any limitation or condition whatever, for a longer
period than during the continuance of not more than two lives
in being at the creation of the limitation or condition, except
in the single ¢ase mentioned in section 229.
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Sec. 202, Every future interest is void in its creation which,
by any possibility, may suspend the absolute power of alien-
ation for a longer period thanis prescribed in this chapter.
Such power of alienation is suspended whenthere are no per-
sons in being by whom an absolute interestin possession can
be conveyed.

Sec. 203. The restrictions upon the power to affix qualifi-
cations to the of enjoyment shall be such only as are provided
by the laws of this Territory.

ARTICLE TV.

ACCUMULATIONS.

Szcrron 204. Dispositions of income.
205. Accumulations, when void,
206. Accumulation of income,
“207. Other directions, when void in part.
208. Application of income to support, &c., of minor.

37
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Sec. 204. Dispositions of the income of property to accrue pisporitions

and to be received at any time subsequent to the execution of
the instrument creating such disposition, are governed by-the
Toles prescribed in this Title in relation to future interests.

Sec. 205. All directions for the accumulation of the income
of property, except such as are allowed by this Title, are veid.

Sec. 206. An accumulation of the income of property, for
the benefit of one or more persons, may be directed by any
will or transfer in writing, sufficient to pass the property out
of which the fund is to arise, as follows:

1. If such ac:umulation is directed to commence on the cre-
ation of the interest out of which the income is to arise, it
must be made for the benefit of one or more minors then in be-
ing, and terminate at the expiration of their minority ; or,

2. Ifsuch accumulation is directed to commence at any time
subsequent to the creation of the interest out of which the in-
come is to arise, it must commence within the time in this title
permitted for the vesting of future interests, and during the
minority of the beneficiaries, and terminate at the expiration of
such minority.

ot income.

Accumnlations,
when void.

Accumulation
of income.
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il by Sec. 207. If, in either of the cases mentioned in- the last
voirin part.  gection, the direction for an accumulation is for alonger term
than during the minority of'the beneficiaries, the direction
only, whether separable or not from other provisions of the in-

strument, is void-as respects the time beyond such minority.
Application ot Sec. 208. When a minor, for whose benefit an accumulation

nceme to sup= . R . .
pat-de, vt has been directed, is destitute of other sufficient means of sup-
port and education, the district court, upon application, may

direct a suitable sum to be applied thercto, out of the fund,

CHAPTER IIIL

RIGIHFTS OF OWXNERS.

Skcriox 209. Increase of property.
210. In certain cascs who entitled to income of property.

Inerease ot Sec.. 20 The owner of a thing owns also all its products
and accessions.

Incertain Sec. 210. When in consequence of a valid limitation of afu-
oo b0 income ture interest, there is a suspension of the power of alienativn or
of the ownership, during the continuation of which the income
is undisposed of, and no valid direction for itg accumulation is
given, such income belongs to the persons presumptively en-

titled to the next eventual interest.

CH:\.PTER I"v >

TERMINATION OF OWNERSHIP.

Secrron 211, 212, Future interests, when defeated.
213, 214. Future interests, when not defeated.

52333:;.’-::12‘:;}" Sec. 211. A future interest, depending on the contingcncy
of the death.of any person without successors, Leirs, issue, or
children, is defeated by the birth of a posthumous child of such
person, capable of taking by succession.

1d. Sec. 212, A future interest. may be defeated in any manner,
or by any act or means, which the party creating such icterest
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provided for or authorized in the creation thereof ; nor is a fu-
ture interest, thus liable to be.defeated, to be on that ground
adjudged void in its creation.

Sec. 213. No future interest can be defeated or barred by Futureinter-
any alienation or other act of the owner of the intermediate or detcateu.
precedent interest, nor by any destruction of sueh precedent
interest Wy forfeiture, surrender, merger or otherwise, except
ag provided by the next section, or where a forfeiture is imposed

by statute as a penalty for the violation thereof.

Sec. 214. No future interest, valid in its creation, i3 defeat- **
ed by the determination of the precedent interest before the
happening of the contingency on which the future interest is
limited to take effect ; but should such contingency afterwards
bappen, the future interest takes effect in the same manner and
to the same extent as if the precedent interest had: continued to
the same period..

TITLE IIIL

GENERAL DEFINITIONS.

Secriox 215. Income, what,
216. Time of creation, what.

See. 215. "Bhe income of property, as the term is used in rneome, wiat.
this Rart of the Code, includes the rents and profits of real
Property, the interest of money, dividends upon stock, and other
produce of personal property.

Sec. 216. The delivery of the grant, where a limitation, Time of crea-
condition, or future interest.is created by grant, and the death =
of the testator, where it is created by will, is to be deemed the
time of the creation of. the. limitation, condition, or intercst

within the meaning of this Part of the Code.
3*
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PART II.

REAL OR IMMOVABLE PROPERTY.

TrrLe J. General Provisions.
II. Estates in Real Property.
ITI. Rights and Obligations of Owners.

IV. Uses and Trusts.
V. Powers.

TITLE L

GENERAL PROVISIONS,

Sec. 217. Real property within this Territory is governed
by the law of this Territory.

TITLE II.

ESTATES IN REAL PROPERTY.

Cuarter 1. Estates in General.
II. Termination of Estates.

III. Servitudes.

CHAPTER I.

ESTATES IN GENERAL.

SectioN 218. Enumeration of estates.
219. What estate a fee simple.
290. Estates tail abolished ; their nature declared.
221. Certain remainders valid.
299, Freeholds; chattels real; chattel interests.
923, Estates for life of a third person, when a freehold, &c.
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Secrion 224 Future estates, what.
225. Reversions.
226. Remainders.
227. Limitations of chattels real.
228. Suspension by trust.
229. Contingent remainder in fee.
230. Remainders, future and contingent estates, how
created.
231, Limitation of successive estates tor life.
232, 233. Remainder upon estates for life of third person.
234. Contingent remainder on a term of years.
235. Remainder of estates for lite.
236. Remainder upon a contingency.
237. Heirs of a tenant for life, when to take as parchasers.
238. Construetion of certain remainders.
239. Effect of power of appointment.

Sec. 218. Estates in real property, in respect to the duration Eawmerations
of their enjoyment, are either:

1. Estates of inheritance, or perpetual estates;
2. Estates for life;

3. Estates for years; or,

4. Estates at will.

Sec. 219. Every estate of inheritance, notwithstanding the wnat estatea
.o . ’ . fee simple,
abolition of tenures, continues to be called a fee simple, or
fee; and every such estate, when not defeasible or coanditional,
i8 called a fee simple absolute, or an absolute fee.

Sec. 220. Estates tail are abolished ; and every estate is a Bstates tail
abo H

fee simple ; and if no valid remainder is limited thereon, is a fee their nature
simple absolute.

Sec. 221. Where a remainder in fee is limited upon any Gortainremsio-

estate, which would by the law mentioned in the last section be
adjudged a fee tail, such remainder is valid as a contingent
limitation upon a fee, and vests in possession, on the death of

the first taker, without issue living at the time of his death.
Sec. 222. Estates of inheritance and for life, are called Freeholds;

chattels real;

estates of freehold; estates for years are chattels real; and chattels

estates at will are chattel interests, but are not liable as such
to sale on execution.

Sec. 228. An estate during the life of a third person, wheth- Bstates for |

person, when &

er limited to heira or otherwise, is a freehold only during the Reencia, &c.
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life of the grantee or devisee. After his death it is a chattel
real.

Sec. 224. A future estate may be limited by the act of the
party to commence in possession at a future day, either with-
out the intervention of a precedent estate, or on the termina-
tion, by lapse of time, or otherwise, of a precedent estate, creas
ted at the same time.

Sec. 225. A reversion is the residue of an estate left, by
operation of law, in the grantor, or his successors, or in the
successors of a testator, commencing in possession on the de-
termination of a particular estate granted or devised.

Sec. 226. When a future estate, other than a reversion, is
dependent on a precedent estate, it may be called a remainder,
and may be created and transferred by that name.

Sec. 227. The provisions of Title I of Part I of this Divis-
ion, relative to future estates, apply to limitations of chattels
real, as well as of freehold estates, so that the absolute owner-
ship of a term of years cannot be suspended for a longer period
than the absolute power of alienation can be suspended in re-
spect to a fee.

Sec. 228. The suspension of all power to alienate the sub-
ject of a trust, other than a power to exchange it for other
property, to be held upon the same trust, or to sell it and rein-
vest the proceeds to be held upon the same trust, is a suspen-

sion of the power of alienation, within the meaning of section
201.

Sec. 229. A contingent remainder in fee may be created
on a prior remainder in.fee, to take effect in the event that the
persons to whom the first remainder is limited.die under the
age of twenty-one years, or upon any.other contingency by
which the estate of such persons may be determined, before
they attain majority.

Sec. 230. Subject to the rules of this Title, and of Part I
of this Division, a freehold estate, as well as a chattel real,
may be created to commence at a future day; an estate for
life may be created in a term of years, and a remainder limited .
thereon ; a remainder of afrechold or chattel real, either con-
fingent or vested, may be. created, expectant on the determi-
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nation of a term of years; and a fee may be limited on a fee,
upon a contingency, which, if it should occur, must happen
within the period preseribed in this Title.

Sec. £37. Successive estates for life cannot be limited, ex- Limitations of
cept to persons in being at the creation thereof ; and where a *states for lite.
remainder is }imited on more than two successive estates for
life, all the life estates subsequent to those of the two persons
first entitled thereto are void, and upon the death of those per-
sons the remainder, if valid in its creation. takes effect in the

same manner as if no other life estates had been created.

Sec. 232. No remainder can be created upon an estate for remainder npon
the life of any other person than the grantce or devisce of oftnird person.
such estate, unless such remainder isin fee ; nor'can a remain-
der be created upen such an estate in a term for years, unless
tis for the whole residue of such term.

Sec. 233. When a remainder is created upon an estate for 14.
the life of any other person than the grantee or devisee there-
of, and more than two persons are namcd as the persons during
whose lives the life estate shall continue, the remainder, if val-
W in its creation, takes effect upon the death of the two persons
first named, in the same manner as if no other lives had been
introduced.

Sec. 234. A contingent remainder cannot be created on a Contingent
. . remalnder on a

term of years, unless the nature of the contingency on which term of years.
it is limited is such, that the remainder must vest in interest
during the continuance of not more than two lives in being at
the creation of such remainder, or upon the termination thereof.

See. 235 No- estate for life can be limited as a remainder Remsinder of

8 1u

on a term. of years, except to a person in being at the creation lite.
of such estate.

Sec. 236. A remainder may be limited on a econtingency Rewainder

. . . . . upon a centjn-
which, in case it should happen, will operate to abridge or de- sensy.
termine the precodent estate ; and every such remainder is to

be-deemed a eonditional limitation.

Sec. 237. When a remainder is limited to the heirs, or heirs Hetrs ora
. . tenant for life,
of the body, of a person to whom a life estate in the same when Lo Lako 28
. . rehasers.
property is given, the persons who, on the termination of the
life estate, are the successors or heirs of the body of the owner
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for life, are entitled to take by virtue of the remainder so limi-
ted to them, and not as mere successors of the owner for life.

Construction Sec. 288. When a remainder, on an estate for life or for
mainders. years, is not limited on a contingency defeatirg or avoiding
such precedent estate, it is to be deemed intended to take effect
only on the death of the first taker, or the expiration, by lapse
of time, of such term of years.
Effectstpower  See, 239, A general or special power of appointment does
of appointments R . .
not prevent the vesting of a future estate limited to take effect

in case such power is not executed.

CHAPTER II.

TERNINATION OF ESTATES.

SectidN 240. Tenancy at will may be terminated by notice.
241. Form and service of notice.
242. Effect of notice.
243. Re-entry, when and how to be made.
244. Notice not necessary before action.

Temancyatwil  Bec. 240. A tenancy or other estate at will, however crea-
nated by aotice. ted, may be terminated by the landlord’s giving notice to the
tenant, in the manner prescribed by the next section, to re-
move from the premises within a period specified in the notice.

of not less than one month,

rormandser-  Sec. 241. The notice prescribed by the last section must be
vice of noticie , o . .
in writing, and must be served by delivering the same to the
tenant, or to some person of discretion residing on the premises,
or if neither can, with reasonable diligence, be found, the no-
tice may be served by affixing it on a conspicuous part of the
premises, where it may be conveniently read.

Effect otnotice.  5¢C. 242. After the notice prescribed by sections 240 and
241 has been served in the manner therein directed, and the
period specified by such notice has expired, but not before, the
landlord may re-enter, or proceed according to law to recover
possession.

Re-emtry, when  5€C. 243. Whenever the right of re-entry is given to a grant-

and bew to be . .
made. or or lessor in any grant or lease, or otherwise,such re-entry

may be made at any time after the right has accrued, upon fif-
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teen days’ previous written notice of intention to re-enter,
served in the mode prescribed by section 241.

Sec. 244. An action for the possession of real Property Netice not
leased or granted, with a right of re-entry, may be maintained fore action.

at any time after the right to re-enter has accrued, without the
notice prescribed in section 243.

CHAPTER III.

SERVITUDES.

Section 245. Servitudes attached to land.
246, Servitudes not attached to land.
247. Designation of estates.
248. By whom granted.
249. By whom held.
250. Extent of servitudes.
251. Apportioning easements.
252. Rights of ewner of future estate.
253, Actions by owner and occupant of dominant tene-
ment.
254. Actions by owner of servient tenement.
255. How extinguished,

Sec. 245. The following land burdens, or servitudes upoR servitudes
land may be attached to other land as incidents or appurten- tand,
ances, and are then called easements :

1. The right of pasture ;

2. Theright of fishing ;

3. The right of taking game ;

4. The right of way;

5. The right of taking water, wood, minerals and other
things;

6. The right of transacting business upon land;

T, The right of conducting lawful sports upon land;

8. The right of receiving air, light or heat from or over, or
lischarging the same upon or over, land;

9. The right of receiving water from or discharging the samo
upon land ;

10. The right of flooding land ;
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11. The right of ‘having water flow without diminution er
disturbance of any kind;

12. The right of using a wall as a party wall;

13. The right of recciving more than natural support from
adjacent Yand or things affixed thereto;

14. The right of having the whele of a division fence main-
tained by a co-terminous owner;

15. The right of having public conveyances stopped, or of
stopping the same, on land;

16. The right of a seat in church:

17. The right of buriil.

Bervitudes mot Sec. 246. The following land burdens, or servitudes upon
Laud. land, may be granted, and held, though not attached to lund:
1. The right of fishing and taking game ;
2. The right of a seat in church ;
3. The right of burial ;
4. The right of taking rents and tolls;
5. The right of way.

Designation of Sec. 247. The lard to which an easement is attached is call-
eéstates. . .
ed the dominant tenement ; the land upon which a burden or
servitude is laid is called the servient tenement.

By whom Sec. 248. A servitude can be created only by one who has a
ran . . .
vested estate in the servient tenement.

nywhomneld.  Sec. 249. A servitude thereon cannot be held by the owner
of the servient tenement.

Fxtent of Sec. 250. The extent of a servitude is determined by the
nevHUEt terms of the grant, or the nature of the enjoyment by which it
was acquired.

Avpartioning Sec. 261. In case of partition of the dominant tenement, the
burden must be apportioned, according to the division of the
dominant tecnement, but not in such a way as to increase the
burden upon the servient tenement.

Rights of owner Sec. 252. The owner of a future estate in a dominant ten-
estate. ement may use easements attached thereto, for the purpose of
viewing waste, demanding rent, or removing an obstruction to
the enjoyment of such easements, although such tenement is

occupied by a tenant.
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Sec. 253. The owner of any estate in a dominant tenement, Actlons by

owner and

or the occupant of such tenement, may maintain an action for Jcupmt of

dominant

the enforcement of an easement attached thereto. tenement.
Sec. 254. The owner in ‘fee of ‘& gérvient tenement, may Astions vy

owner ct
maintain an action for the possession of the land, against any ferviens
one unlawfully possessed thereof, though a servitude exists there-
on in faver of the public.

Sec. 255. A servitude is extingnished: Eatinction of

servitudes.

1. By the vesting of the right to the servitude and the right
to the servient tenement in the same person;

2. By the destruction of the servient tenement;

3. By the performance of any act upon either tenement, by
the owner of the servitade, or with his assent, which is incom-
patible with its natare or exercise; or,

4. When the servitude was acquired by enjoyment, by disuse

thereof by the owner of the servitude for the period prescribed
for acquiring title by enjoyment.

TITLE IIL

RIGHTS AND OBLIGATIONS OF OWNERS.

Cuaprter I. Rights of owners.
1I. Obligations of owners.

CHAPTER 1.

RIGHTS OF OWNERS.

Articte I. Incidents of ownership,
31, Boundaries,

ARTICLE L

INCIDENTS OF OWNERSHIP.

Secriox 256. Water.
257. Rights of tenant for life.
258, 259. Rights of tenant for years, &c.
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Secrion 260, Rights of grantees of rents and reversion.
261, Rights of lessees and their assignees, &c.
262, Application of last two sections.
263. Remedy on leases for life,
264, Rent dependent on life,
265. Remedy of reversioners, &c.

Sec. 256. The owner of the land owns water standing there-
on, or flowing over or under its surface, but not forming a def-
inite stream. Water running in a definite stream, formed by
pature over or under the surface, may be used by him as long
as it remains there ; but he may not prevent the natural flow of
the stream, or of the natural spring from which it commences
its definite course, nor pursue, nor pollute the same.

Sec. 25T7. The owner of a life estate may use the landin the
same manner as the owner of a fee simple, except that he must
do no act to the injury of the inheritance.

Sec. 258. A tenant for years or at will, unlesshe isa wrong-
doer by holding over, may occupy the building, take the annual
products of the soil, work mines and quarries open at the com-
mencement of his tenancy, and cultivate and harvest the crops
growing at the end of his tenancy.

Sec. 259. A tenant for years or at will has no other rights
to the property than such as are given to him by the agreement
or instrument by which his tenancy is acquired, or by the last
section.

See. 260. A person to whom any real property is transferr-
ed or devised, upon which rent has been reserved, or to whom
any such rent is transferred, is entitled to the same remedies
for recovery of rent, for non-performance of any of the terms
of the lease, or for any waste or cause of forfeiture, as his gran-
tor or devisor might have had.

Sec. 261. Whatever remedies the lessee of any real property
may have against his immediate lessor, for the breach of any
agreement in the lease, he may have against the assigns of the
lessor, and the assigns of thelessee may have against the lessor
and his assigns, except upon covenants against incumbrances
or relating to the title or possession of the premises.

Sec. 262. The provisions of the last two sections apply to
all grants reserving rent, except grants in fee executed before
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the ninth day of April, 1805, or after the fourteenth day of
April, 1860, the rents reserved by which have been transferred
since the latter date.

Sec. 263. Rent dug upon a. lease for life may be recovered Remedy on
. - eases for Life,
in the same manner as upon a lease for years.

Sec. 264. Rent dependent on the life of a person may be re- Reat dependent
covered after, as well as before, his death. '

Sec. 265. A person having an estate in fce, in remainder or remedies of
reversion, may maintain an action for any injury done to the e, oner®
inheritance, mnotwithstanding an intervening estate for life or
years, and although, after its commission, his estate is trans-
ferred, and he has no interest in the propertyat the commence-

ment of the action.

ARTICLE II.

BOUNDARIES.

8ection 266. Rights of owner.
267. Boundaries by water.
263. Boundaries by ways.
269. Lateral and subjacent support.
270, Trees whose trunks are wholly on land of one..

271, Line trees.

Sec. 266. The owner of land in fee has the right to the sur- rignts of

face, and to everything permancntly situated beneath or above *
it.

Sec. 267. When land borders upon water which constitutes Boundaries by
an exterior boundary of the Territory, the owner of the upland
takes to high-water mark ; when it borders upon & navigable
lake where there is no tide, the owner takes to the edge of the
lake at low-water mark ; when it borders upon any o'her wat-

er, the owner takes to the middle of the lake or stream.

~ Sec. 268. An owner of land, bounded by a road or street, B undaries
8 presumed to own to the centre of the way, but the contrary =
may be shown.

Sec. 269. Each coterminous owner is entitled to the lateral Lateral ana

subjacent sup-

and subjacent support which his land by nature receives from pert.

the land of the other.
4
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Trows whose Sec. 270. Trees whose trunks stand wholly upon the land of

vholly uu land one owner, belong exclusively to him, although their reots
grow into the land of another.

Line trees. Sec. 271. Trees whose trunks stand partly on the land of
two or more coterminous owners, belong to them in common.

CHAPTER II.

OBLIGATIONS OF OWNERS.

Reetion 272. Duties of tenant for life.
273, Monuments and fences.

Doties of temnt  Sec. 272, The owner of a life estate must keep the buildings
and fences in repair from ordinary waste, and must pay the
taxes and other annual charges, and a just proportion of extra-
ordinary asscssments bencfiting the whole inheritance.

Monunents SeCf. 273 Cotcrminous owners are mutually bornd equally
to maintain :

1. The boundaries and montiments between theiu,

2. The fences between them; unless one of them chooses to
let his land lie open as a public common, in which case, if he
afterwards incloses it, he must refund to the other a just pro-
portion of the value, at that time, of any division fence made by
tie latter.

TITLE 1IV.

USES AND TRUSTS.

SxcrioN 274. What uses and trusts may exist,
75. Executed uses vxisting,.
276. Right to possession of land creates legal ownership.
277. Certain trusts unaffected.
78. Trustees of estate for use of another take no interest,
279. Preceding sections qualified.
280. Trust must be in writing.
281. Transfer to one for money paid by another,
482. Rights of creditors.
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Section 283, Section 281 qualified.
2%4. Purchasers protected.
£85. For what purposes express trusts may he created.
286, Certain devises in trust to be deemed powers.
287. Profits of land liable to creditors in certain cases,
288. Other express trusts to be powers in trust.
289. Creation of ceriain powers not prohibited,
290. And land, &c., to descend to persons entitled.
291. Trustees of express trusts to have whole estute,
292. Author of trust may devise. &c.
293. Title of grantor of trust property.
294. Interests remaining in grantor of express trust.
295, 296. Powers over trust of party interested.
297. Effect of omitting trust in conveyance.
298. Cettain sales, &c., by trustees, void,
299. When estate of trustee to cease.

Sec. 274. Uses and trusts, in relation to real property, nre what uses and
those only which are specified in this Title. Irusts may

exist.
Sec. 275. Every estate which is now held as a use, executed exccuted uses

exist
under any former statate of this Territory, is confirmed as a st
legal estate.

Sec. 276. Every person who, by virtue of any transfer or rignt to
devise, is entitled to the actual possession of real property, and P ereates
the receipt of the rents and profits thereof, is to be deemed to tesstormership
have a legal estate therein, of the same quality and duration,

and subject to the same conditions, as his beneficial interest.

Sec. 277. The last section does.not divdst the estate of any certatn trnsts
trustee in a trust heretofore existing, where the title of such ““*™***
trultee is not merely nominal, but is connected with some pow-
er of actual disposition or management in relation to the real
property which is the subject of the trust.

Sec..278. Every disposition of real property, whether by Trasteesor |
transfer or will, must be made directly to the person in whom gf another vaxe
the right to the possession and profits is intended to be vested,
and not to any other, to the use of or in trust for such person;
and if made to any person, to the use of or in trust for another,
no estate or intercst vests in the trustee; but he must execute
a release of the property to the beneficiary on demand, the lat-
ter paying the expense thereof.

See. 279. The preceding sections of this Title do not extend Preacding

to -trusts arising.or resulting by implication of law, nor prevent auaiinca.
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or affect the creation of such express trusts as are hereinafter
authorized and defined.

Sec. 280. No trust in relation to real property is valid, un-

less created or declared :
1. By a written instrument, subscribed by the trustee, or by

his agent thereto authorized by writing ;

2. By the instrument under which the trustee claims the
estate affected; or,

3. By operation of law.

Sec. 281. Where a transfer of real property is made to one
person, and the consideration thercforis paid by or for anoth-
er, no use or trust resultsin favor of the person by or for whom
guch payment is made; but the title vests in the grantee, sub-
Ject only to the provisions of the next two scctions.

Sce. 282, Lvery such transfer asis describedin the last
scction is presumed to be fraudulent as against the creditors,
at that time, of the person paying the consideration; and
where a fraudulent intentis not disproved, a trust rcsults in
favor of such creditors, to the extent necessary to satisfy their
juist demands.

Sec. 283. Section 281 does not apply :

1. To cases where the grantee took the grant as an absolute
transfer in his own name, without the consent or knowledge of
the person paying the consideration; nor,

2. To cases where the grantee, in violation of a trust, par-
chased the real property so transferred, with property belong-
ing to another person.

Sec. 284, No implied or resulting trust can prejudice the
rights of a purchaser or incumbrancer of real property, for
value and without notice of the trust.

See. 285. Express trusts may be created for any of the fol-
lowing purposes :

1. To sell real property for the benefit of creditors ;

2. To sell, mortgage or lease real property, for the benefit
of annuitants or other legatees, or for the purpose of satisfy-
ing any charge thereon;

8. To receive the rents and profits of real property, and pay
them to or apply them to the use of any person, whether ascer-
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tained at the time of the creation of the trust or not, for him-

self or for his fumily during the life of such person, or for any
shorter term, subject to the rules of Title II of this Part; or,

4. Toreceive the rents and profits of real property, and to
accumulate the same for the purposes and within the limits
prescribed by the same Title.

Sec. 286. A devise of real property to exccutors or other c.rtain devises
trustees, to be sold or mortgaged, where the trustecs are not Secuind powers.
also empowered to receive the rents and profits, vests no es-
tate in them ; but the trust is valid as a power in trust.

Sec. 287. Where a trust is created to rcccive the rents and profits of 13na
profits of real property, and no valid direction for accumulation }cln’.:kll‘;lu:xr.:lu
is given, the surplus of such rents and profits, beyond the sum
that may be necessary for the edusation and support of the
person for whose bencfit the trust is created, is liable to the
claims of the creditors of such person,in the same manner as
personal property which cannot be reached by execution.

Sec. 288. Wherean express trust in relation to real prop- other express
erty is created for any purpose not enumcrated in the preced- piwers in trust.
ing sections, such trust vests no estate in the trustecs; but the
‘trust, if directing or authorizing the performance of any act
which may be lawfully performed under a power, is vulid as a
powerin trust, suhject to the provisions in relation to such
powers, contained in Title V of this Part.

Sec. 289. Nothing in this Title prevents the creation of a creation ot
certain powers

power in trust, for any of the purposes for which an express wotpromiivea.
trust may be created.

Sec. 290. In every case where a trust is valid as a powerin anatuna. &c.,
B . . to descend to
trust, the real property to which the trust rclates, remains in, pirsous
. . . entitled,
or passes by succession to, the persons otherwise enti.led, sub-

ject to the execution of the trust as a power in trust.

See. 291. Except as hereinafter otherwise provided, every g uatves of
express trust in real property, valid as such, in its creation, {3'iive wiote
vests the whole estate in the trustees, subject only to the exccu- “"***
tion of the trust. 'I'he beneficiaries take no estate or intercst
in the property, but may enforce the performance of the trust.

See. 292. Notwithstanding anything contained in the last sutnor of

trust may

Bection, the author of a trust may, in- its creation, prescribe to dcvise, &o.



Title of grantor
of trust
piuperty.

Interosts
remaining fn
Kranter of
expiess trust,

Powers over
trust of party
lulvrested,

1d.

EYeet of
omnituryg truat
1L Cconveyance.

Certain sales,
X ¢.. by trustees
vuid,

When estate of
trustee to c &30,

CIVIL CODE.

whom the real property to which the trust relates shall belong,
in the event of the failure or termination of the trust, and may
transfer or devis2 such property, subject to the execution of
the trust.

Sec. 293. The grantee or devisee of real property subject to
a trust acquires a legal estate in the property, as against all
persons except the trustees and those lawfully claiming under
them.

Sec. 204. Where an express trust is created in relation to
real property, every cstate not embraced in the trust, and not
otherwise disposed of, is left in the author of the trust, or his
SuCCessors.

Sec. 295. The beneficiary of a trust for the receipt of the
rents and profits of real property cannot transfer, or ia any
manner dispose of, his interest in such trust.

Sec. 206. The beneficiary of a trust for the payment of an
annuity out of the rents and profits of real property, or of a
sum in gross, can dispose of his interest in such trust.

Sec. 207. Where an express trust is created in relation to
real property, but is not contained or declared in the grant to
the trustee, such grant mauast be deemed absolute, in favor of
the subscquent creditors of the trustees, not having notice of
the trust, and mn favor of purchasers from such trustees, with-
out notice,and for a valuable cousideration.

Sce. 208. Where a trust in relation to real property is ex-
pressed in the instrument creating the estate, every transfer

or other act of the trustees, in contravention of the trust, i3
absolutely void.

Sec. 209. When the purpose for which an express trust was
created ceases, the c-tate of the trustee also ceases.

TITLE V.

POWERS.

Szcrron 300, What powers exist
301. Application of this title,
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Sxcrion 302 Definition of a power.
303. Terms “author of a power”” and “ holder of a power.”
defined.
304. Division of pawer.
305. Definition of general powers,
306. Definition of special powers.
307. Beaeficial powers,
308. Powers in trust,
309, General powers, when in trust.
310. Special powers, when in trust.
311. Who may create power.
312. To whom power may be given.
313. How created.
314. Reservation of powers in conveyances.
315. When power irrevocable.
316. When power a lien.
317. Power of sale in mortgage.
318. Beneficial powers, &c., transferred by insolvent as-
signments.
319. Who to execute powers.
320, 321, Married women,
322, How executed,
323. Execulion by survivors.
324. Execution of power to dispose by devise.
325. Execution of power to dispose Ly grant,
326, 327. Directions by anthor, when disregarded,
32%. Nominal conditions.
329, When directiors of auther to be observed,
330, 331. Censent of third person to execution of power.
352. Omission to recite power.
32. Instruments deemed conveyances,
334, Certain dispositions not void.
335. Computation of term of suspension.
336. What estate may be given.
337. Married women, their authority.
338. Defective execution.
339. Fraud.
340. General and beneficial powers to married women.
341. Estate of owner for life, &e., when changed into a fee,
242, 343. Certain powers create a fee.
344, Effect of power to devise-inheritance in certain cases,
345. Rower to dispose of fee.
346. Power to revoke.
347. Special and beneficial powers, who may take.
348. Construction of leasing powers.
349, Power to make leases by owner for life.
350, Release of such power.

4%
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SectioN 351. Mortgages by party having power to lease, &c.
352. Effect thercof.
333. Special and beneficial powers liable to creditors,
354. Future beneficiai powers,
355. Trust powers imperative.
356, Effect of right of selection.
357, 358, Construction of certain powers.
359, 360, When court to execute power.
301, Execution of trust po-ver when compelled by credi-
tors, &ec.
362, Defective execution.
363. Application of certain sections.

Sec. 300. Powers, in ‘relation to real property, are those
only which are specified in this Title.

Sce. 801. The provisions of this Title do not extend to a
simple power of attorney’ to convey real property in the name
of the owner and for his ben«fit.

Secc. 802, A power, as the term is used in this Title, is an
authority to do some act in relation to real property, or to the
creation or revocation of an estate therein, or a charge thereon,
which the owner granting or reserving such power might him-

self perform for any purpose.

Sce. 803. The author of a power, as the term is used in this
Title, is the person by whom a power.is created, whether Ly
grant or devise ; and the holder of a power is the personin
whom a power is -vested, whether by grant, devise or reserva-

‘tion.

Sece. 504. Powers are general or special, and beneficial or in
trust.

Sce. 305. A power is general, when it authorizes the aliena-
tion or incumbrance of a fce in the property embraced therein,
by grant, will or charge, or any of them, in favor of any person
whatever.

Sce. 306. A power is special :

1. Whena person or class of persons is designated, to whom
the disposition of property under the power is to be made;
or,

2. Wher it authorizes the alienation or incumbrance, by
means of a grant, will, or charge, of only an estate less than a

fee.



CIVIL CODE. 57

Sec. 307. A power is beneficial when no person other than Beneficial
its holer has, by the terms of its creation, any interest in its '
execution.

Sec. 308. A power is in trust, when any person or class of Powers in
persons, other thanits holder, has, by the terms of its creation, trast
anintere:t in its execution.

Sec. 3(9. A general power is in trust, when any person or generaipowers,
class of pesons, other than its holder, is designated as entitled when in trast:
to the procreds of the disposition or charge authorized by the
power, or tc any portion of the proceeds or other benefits to re-
sult from its execution.

Sec. 310. A special power is in trust: Bpeelal pewers,
1. When tare disposition or charge which it authorizes is
limited to be nmade to any person or class of persons, other than
the holder of the power; or,
2. When any person or class of persons, other than the hol-
der, is designated as entitled to any benefit from the disposi-
tion or charge authorized by the power.

Sec. 311. No person is capable of creating a power, who is wno may create
. . . puwer,
not at the same time capable of granting some estate in the
property to which the power relates.

Sec. 312. A power may be vested in any person. T o o er
Sec. 313. A power may be created only: How to be

. createds
1. By a suitable clause, contained in a grant of some estate

in the real property to which the power relates, or in an agree-
ment to execute such a grant; or,
2. By a devise contained in a will.

Sec. 814. The grantor in any conveyance may reserve to Roservation of
himself any power, beneficial or in trust, which he might law-. conveyance.
fuly grant to another ; and every power thus reserved is sub-
ject to the provisions of this Title, in the same manner as if

granted to another.

Sec. 315. Every power, beneficial or in ‘trust, is irrevocable, wnen powers
irrevocable.
unless an authority to revoke it is given or reserved in the in-
strument creating the power.

Sec. 316. A power is a lien upon the real property which Whon power
it embraces, from the time the instrument in which it is con-
tained takes effect; except that against creditors, purchasers
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and incumbrancers, in good faith and without notice, from any
person having an estate in such real property, the power is a
lien only from the time the instrument in which it is contained
is duly recorded.

Power of sate Sec. 817. Where a power to sell real property is given to a

in mortgage. . . . .
mortgagee or other incumbrancer, in an instrument intended
to secure the payment of money, the power is to be deemed a
part of the security, and vests in and may be executed by any
person, who, by assignment or otherwise, becomes entitled to
the money so secured to be paid.

Beaofialal Sec. 318. Every beneficial power, and the interest of every
powers, &c.,

transterred by person entitled to compel the execution of a trust power, pass-

insolvent as- . :

signments, &- g to the assignees, pursuant to statute, of the esiate of 2 non-
resident, absconding, insolvent or imprisoned debtor, or of =
person of unsound mind, in whom such a power or interest is

vested.

Whoto oxecute See. 319. A power cannot be executed by any person not
capable of disposing of real property.

Married women.  See, 320. A married woman may execute a power during
her marriage, without the concurrence of her hustand, unless
otherwise prescribed by the terms of the power.

. Sec. 821. No power can be executed by a married woman
before she attains her majority, nor without being acknowledged
by her in the manner prescribed by the chapter on REcorDING
TRANSFERS.

Row cxecuteds  €C. 822. A power can be executed only by a written in-
strument which would be sufficient to pass the estate or interest
intended to pass under the power, if the person executing the
power was the actual owner.

Funcution by Sec. 3238. Where a power is vested in several persons, all
survivors, &c. . . . . .
must unite in its.execution; but in case any one or more of
them is dead, the power may be executed by the survivor or
survivors, unless otherwise prescribed.by the terms of the
power.

sxecution of Sec. 324. Where a power to dispose of real property is con-

power to dis- . . e . . .
poseby devise. fined to a disposition by devise ar will, the instrument of exe-
cution must be a will duly executed according to the provisions

of the Title on WILLS.
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Sec. 325. Where a power is confined to a disposition by
grant, it cannot be executed by will, even though the disposi-
tion is not intended to take effect until after the death of the
person executing the power.

Sec. 826. Where the author of a power has directed or an-
thorized it to be executed by an instrument which would not
be sufficient in law to pass the estate, the power is not void,
but its execution is to be governed by the rules before pre-
scribed in this Title.

Sec. 827. Where the author of a power has directed any for-
malities to be observed in its execution, in addition to those
which would be sufficient to pass the estate, the observance of
such additional formalities is not necessary to a valid execution
of the power.

Sec. 328. Where the conditions annexcd to a power are
merely nominal, and evince no intention of actual benefit to the
party to whom, or in whose favor, they are to be performed,
they may be wholly disregarded in the execution of the power.

Sec. 320. With the exceptionscontained in the preceding
sections, the intentions of the author of a power as to the mode,
time and conditions of its execution must be obscrved, subject
to the power of the district court to supply a defective execu-
tien in the cases provided in sections 338 and 362,

See. 330. When the consent of a third-person to the execu-
tion of a power is requisite, such consent must be expressed in
the instrament by which the power is exocuted, or be certified
in writing thereon. In the first case the instrument of execu-
tion, in the second, the certificate, must be subseribed by the
party whose consent is required ; and to entitle the instrument
to be recorded, such signature must be duly proved or ac-
knowledged, accordingto the chapter on REcORDING TRANS-
FERS,

Sec. 331. Where the consent of several persons to the exe-
cution of & power is requisite, all must consent thereto; but,
in case any one or more of them isdead, the consent of the
survivors is sufficient, unless otherwise prescribed by the terms
of the power.

Sec. 332. Every instrument executed by the holder of a
power, counveying an estate or creating a charge which such
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holder would have no right to convey or create except by vir-
tue of his power, is to be deemed a valid execation of the pow-
er, even though not recited or referred to therein.

Bec. 333. Every instrument except a will, in execution of a
power, even though the power is one of revocation only, iz to
be deemed a conveyance within the meaning of the chapter on
RecorpING TRANSFERS.

Sec. 33%4. A disposition or charge, by virtue of a power,
more extensive than was sguthorized thereby, ‘is not therefore
void ; but every estate orinterest so created, o faras it is
embraced by the terms of the power, is valid.

Sec. 335. The period during which the absolute right of
alienation may be suspended by an instrument in execution of
a power, must be computed, not from the date of the instru-
ment, but from the time of the creation of the power.

Sec. 836. No estate or interest can be given or limited to
any person, by an instrument in execution of a power, which
could not have been given or limited at the time of the crea-
tion of the power.

Sec. 337. When a married woman, entitled to an estate in
fee, is authorized by a power to dispose of such estate during
her marriage, she may, by wvirtue of such power, create any
estate which she might ercate if unmarried.

See. 838. Purchasers for a valuable consideration, claiming
under a defective exccution of a power, are entitled to the
same rclief assimilar purchasers claiming under a defective
conveyance from an actual owner.

Sec. 339. Instruments in execution of a power are affected
by fraud in the same manner as like instruments executed by
owners or trustecs.

Sec. 8140. A general and beneficial power is valid, which
gives to a married woman power to dispose, during her mar-
riage, and without the concurrence of her husband, of a present
or future estate in real property conveyed or devised to her in
fee.

Sec. 8341. Where an absolute power of disposition, not ac-
companied by any trust, is given to the owper of a particular
estate for life or years, such estate is changed into a fee, abso-
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lute in favor:of creditors,. purchasers, and incumbrancers, but
subject to any future estates limited thereon, in case the power
should net be executed, or the property should not be sold for
the satisfaction of debts.

Sec. 342. Where an absolute power of disposition, not ac-
companied by any trust, is given to any person to whom no
particular estate is limited, such person also takes a fee, sub-
ject to any future estate that may be limited thereon, but ab-
solute in favor of creditors, purchasers, and incumbrancers.

Sec. 343. In. all cases where an absolute power of disposi-
ton is given, not accompanied by any trust, and no remainder
is limited on the estate of the holder of the power, he is en-
titled to an absolute fee.

Sec. 344. Where a general and bencficial power to devise
the inheritance is given to the owner of an estate for life or for
years, he is deemed to possess an absolute power of disposition,
within the meaning of the last three sections.

Sec. 345. Every power of disposition is decemed absolute,
by means of which the holder is enabled in his lifetime to dis-
pose of the entire fee, in possession or in expectancy, for his
ofn benefit.

Sec. 346. Where the-grantor in-any conveyance reserves to
himself, for his own benefit, an absolute power of revocation,
such grantor is still to be deemed the absolute owner of the es-
tate conveyed, so far as the rights of creditors and . purchasers
are concerned.

Sec. 347. A special and beneficial power is valid, which is
granted :

1. To a married woman, to dispose, during the marriage, of
any estate less than a fee, belonging to her, in the property to
which the power relates; or,

2. To the owacr of a life estate in the property embraced
in the power, to make leases for not more than twenty-one
years, commencing in possession during his life.

Sec. 348. A special and beneficial power to make leases for
not more than twenty-one years given to the owner of a life
estate, is void only as to the time beyond twenty-one .years,
and authorizes leases for that term or less.
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Sce. 349. The power of the owner ofa life estate to make
leases is not transferable as a separate interest, but is annexed
to his estate, and will pass, unless specially excepted, by any
grant of such estate. If specially excepted in any such grant,
it is extinguished.

Sec. 350. The power of the owner of a life estate to make
leases may be released by him to any person entitled to a fu-
ture estate in the property, and is thereupon extinguished.

Sec. 351. A mortgage, executed by the owner of a life es-
tate having a power to make leases, or by a married woman, by
virtue of any beuncficial power, does not extinguish or suspend
the power; but the power is bound by the mortgage in the
same manner as the real property embraced therein.

Sec. 352. The effects on the power, of a lien by mortgage
such as is mentioned in the last section, are:

1. That the mortgagee is entitled to an execution of the pows
er, 8o far as thie satisfaction of his lien may require it; and,

2. Thatany subscquent estate created by the owner, in ex-
ecution of the power, becomes subject to the mortgage in the
same manner as if in terms embraced therein.

Sec. 353. Every special and bencficial power is liable to the
claims of creditors, in the same manner as other interests that
cannot be reached by execution, and the execution of the pow-
er may be adjudged for thebenefit of the creditors entitled.

Sec. 354. No beneficial power, general or special, not al-
ready specified and defined in this Title, can hereafter be
created.

Sec. 355. Every trust power, unless its exccution i8 made
expressly to depend on the’ will of the trustee, is imperative,
and imposes a duty on the trustee, the performance of. which
may be compelled for the benbfit of the parties interested.

Sec. 856. A trust power does not cease to be imperative,
where the trustee has the right to select any, and exclude oth-
ers, of the persons designated as the bencficiaries of the trust.

Sec. 357.. Where a disposition under a power is directed to
be.made to, among, or between several persons, without any
specificatiun of the share or sum to be allotted to each, all ‘ue
persons designated aze. entitled in equal propor
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Sec. 358. Where the terms of a power import that the estate
or fund is to be distributed among several persons designated,
in such mannerwr proportions as the trustee of the power may
think proper, the trustee may allot the whole to any one or
more of such persons in exclusion of the others.

Sec. 859. If the trustee of a power, with the right of selec-
tion, dies leaving the power unexecuted, its execution must be

adjudged for the benefit, equally, of all the persons designated
as objects of the trust.

Sec. 860. Where a power in trust is created by will, and the
testator has omitted to designate, expressly or by necessary im-

plication, by whom the power is to be executed, its execution de-
volves on the district court.

Sec. 861. The cxecution, in whole or in part, of any trust
power, may be adjudged for the benefit of the creditors or as-
signees of any person entitled, as one of the beneficiaries of the
trust, to compel its execution, when his interest is transferable.

Sec. 862. Where the execution of a power in trust is defect:
ive, in whole or in part, under the provisions of this Title, its
proper execution may be adjudged in favor of the persons des-
ignated as the objects of the trust.

Sec. 363. The provisions of the Title on TrUST, saving the
rights of other persons from prejudice by the misconduct of
trustees, and suthorizing the court to remove and appoint trus®
tees; the provisions of the Title on SuccessioN, devolving ex~
press trusts upon the court, on the death of the trustee ; and the
provisions of section 299, in the Title on Uses axp TrusTs,

apply equally to powers in trust, and the trustees of such pow-
ers.

PART III.

PERSONAL OR MOVABLE PROPERTY.

Tiree 1. Personal Property in General.
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TiTLE II. Particular Kinds of Personal Pro-
perty.

TITLE 1.
PERSONAL PROPERTY IN GENERAL.

Section 364. By what law governed.
365. Future interests in perishable property, how pro-

tected.

By what law Sec. 364. If there is no law to the contrary in the place
govermes where personal property is situated, it is deemed to follow the
person of its owner, and is governed by the law of his domicile.

Pature intor- Sec. 365. Where one has the present and another the fa-

oo proeii- ture interest in a thing personal, and the thing is perishable,

how protected: ¢he latter may require it to be sold, and the procceds invested,
for the benefit of both parties, according to their respective in-
terests ; except in case of a thing specially appropriated to a
particular use.

TITLE II.
PARTICULAR KINDS OF PERSONAL PROPERTY.

CHAPTER I. Things in action,
II. Shipping.
JI1. Corporations.
IV. Products of the mind.
V. Other kinds of personal property,

CHAPTER 1.

THINGS IN ACTION.

Szcrion 366. Things in action defined.
367, Transfer and survivorship.
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Sec. 366: A thing-in aotion-ia a right to.recover something Thinetin action
by a judicial proceeding. '
Sec. 367. A thing in action, arising.out of ‘the violation of Transter sa
. . . survivorship.
a right of property; or out of an obligation, may be transferred
by the owner. Upon the death of the owner it passes to his
personal representatives, except where, in. the cases provided
bylaw, it passes to his devisees.or successor in office.

CHAPTER 1L
SHIPPING.

ArTIicLE It General provisions.
II. Rules of navigation.

ARTICLE I.
GENERAL PROVISIONS..

Srcrion 368. Definition of a ship.
3069. Appurtenances and equipments.
370. Foreign and domestic navigation.
371. Foreign and domestic ships distingnished.
372. Several owners.
73. Owner for voyage.
374. Registry, &c.

Sec. 368. A ship is any boat, vessel or strueture fitted for ..o ora
navigation. Every kind of ship is included in the term ¢ ship- *4
ping,” and the following provisions relating to ships or ship-
ping, apply to all boats, or structures fitted for navigation, and
to the business thereof.

Sec. 369. All things, belonging to the owners, which are on , . ienances
board a ship, and are connected with its proper use, for the ob- Luia'?
jects of the voyage and adventure in which the ship is engaged,
are deemed its appurtenances.

Sec. 370. Ships are engaged either in foreign or domestic py;eign ang
Navigation. Ships are engaged in foreign navigation, when §ovisatios.

Passing to or from a foreign country ; and in domestic naviga-
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tion when passing from place to place within the United
States.

See. 371. A ship ina portof the state or territory to which it
belongs i3 called a domestic ship; in another port it is called a
foreign ship. -

Sec. 872. If a ship belongs to several persons, not partners,
and they differ as to its usc or repair, the controversy may be de-
termined by any court of competent jurisdiction.

Sec. 373. If the owner of a ship commits its possession anl
navigation to arother, that other and not the owner, is respon-
sible for its repairs and supplies.

Sec. 374 The registry, enrollment, and license of ships, are
regulated by acts of Congress.

ARTICLE II.

RULES OF NAVIGATION.

Secrroxn 375, Collisions.
1. Rules as to ships meeting each other.
2. The rule for suiling vessels.
3, 4. Rules for steamers in narrow channels.
5. Rules for steam vessels on different courses.
6. Meeting of steamers.
6. Collision from breach of rules.
7. Breachies of such rules to imply willfal defau't,
8. Loss, how apportioned.

Sec. 875. In the case of ships meeting, the following rules
must be observed in addition to those prescribed by any statutes
of this Territory, which relate to navigation :

1. Whenever any ship, proceeding in one direction, meets
another ship, proceeding in another direction, so that if both
ships were to continue their respective courses they would pass
80 near as to involve the 1isk of a collision, the helms of both
ships must be put to port so as to pass on the port side of each
other, except where the circumstances of the case are such a3
to render a departure from the rule necessary in order to avoid
immediate danger, and subject also to a due regard to the dan-

gers of navigation;
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2. A steamer when passing another steamer in such channel,
must always leave the other upor the larboard side;
8. When steamers must thevitably or nccessarily cross so Ruls for steam

vessels on

near that, by continuing their respective courses, there would htrent
Cullrses.

be a risk of collision, each vessel must put her helm to port, so
as always to pass on the larboardside of each other.

Sce. 876. If it appears that a collision was occasioned by ¢ coili-sion

cristes from

failure to observe any rule of the foregoing scction, the owner i ot the

above rules
oW r nat to be

of the ship by which such rule is infringed cannot recover Wil o
compensation for damages sustained by the ship in such collis- """
ion, unless it appears that the circumstances of the case made

a departure from the rule necessary.

Sec. 877. Damage to person or property arising from the Breahes of

failare of a ship to observe any rule of section 375, must be j;’z';‘j:lglr;‘l"li"”"‘?
deemed to have becn occasioned by the willful default of the
person in charge of the deck of such ship at the time, unless it
appears that the circumstances of the case made a departure

from the rule neccssary.
Sec. 378. Losses caused by collision are to be borne as fol- Loss. how

appurtivued,
lows:

1. If either party was exclusively in fault he must bear his
own loss, and compensute the other for any loss he has sus-
tained ;

2. If neither was in fault, the loss must be borne by him on
whom it falls;

3. If both were in fault the loss is to be equally divided, un-
less it appears that there was a great disparity in fault, in
which case the loss must be equitably apportioned ; or,

4. If it cannot be ascertained where the fault lies, the loss

must be equally divided.

CHOAPTER IIIL

CORPORATIONS.

ArTicLe 1. The creation of corporations.
I1. Corporate stock,
111, Corporate powers.
IV. Dissolution of corporations.
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ARTICLE I.

THE CREATION OF CORPORATIONS.

Secrion 379. Corporations defined.
38R0, How created.
381. Reservation of pgwer to repeal.
382. Deulers with a corporation cannot question its cor-
porate existence,
383, Name. ;
324, Distinction of corporations.
385, Public corporations defined.
380. Private corporations.
387, Charters.
383, 3¥9. Acceptance of charter.
SU0. Number of corporators.
391. Purposes for which corporations may be formed.
392, Charter to be..prepared.
02, Charter of road company.
394 Subscription and acknowledgment.
395. Banking and insurance companies,
396, 397.. Petition,
398. Procecdings on petition.
399, Corporation, when formed,
400. Who are corporators,

Curperations Sec. 879. A corporation is a creature of the law, having cer-
tain powers ard duties of a natural person. Being created by
the law it may continue for any length of time which the law
prescribes.

How created. Sec. 380. A corporation can only be created by authority of

a statute. But the statute may be special for a particular cor-
poration, or general for a number of corporations.

reservationot  Sec. 381. Every grant of corporate power is subject to al-

powel to

repeal. teration, suspension or repeal, in the discretion of the legisla-
ture.
Deaterswitha  Sec. 882, One who assumes an obligation to an ostensible

corporatien . . . .
et wuestion COTporation, as such, cannot resist the obligation on the ground
1ls curporate

existeue. that there was in fact no such corporation, until that fact has
been adjudged in a direct proceeding for the purpose. ‘

Nume. Sec. 3383. Every corporation must have a corporate name,
which it has no power to change unless expressly authorized by
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law; but the name is .o be deemed so far matter of description,
that 2 mistake in the name, in any instrument, may be disre-
garded, if a sufficient descriptibn remains by which to ascertain
the corporation interded.
Sec. 384. Corporations are either : * Distinetion of
. corpurations.
1. Public; or,

9. Private.

Sec. 885. A public corporation is one that has for its object ruviic corpara-

. . tions defiued,
the government of a portion of the Territory. Such corpora-
tions are regulated by local statutes, or by general laws.

Sec. 386. Private corporations are of three kinds : Private cor-

1. Corporations for religion;
2. Corporations for benevolence ;
3. Corporations. for profit.

Sec. 387. .The instrument by which a. corporation is consti- Cbarters.
tuted is called its charter, whether that be a statute, as in case
of aspecial charter; or the dosument prescribed by a :-general
statute, for the constitution of the corporation.

Sec. 388. In order to comstitute a private corporation, there Accptance of
must not omly be a statutory grant of corporate authority, but harter:
an acceptance of that grant by a majority of the corporators,
or their agents. The aeceptance cannot be.conditional or qual-
ified.

Sec. 389. Except when otherwise expressly provided, the' 1.
acceptance of a grant of corporate authority may be proved like
any other fact.

Sec. 390. Private corporations may be formed by the volun- Number o
. . corporators.
tary association of three or'more persons, for the purposes and

in the manner mentioned in the following sections of this ar-
ticle.

See. 391. The purposes for which the private corporations purpeses for

N . : hich corpo-
mentioned in the last section may be formed are: Tatione may
: H be formed
1. The support of public worship;

2. The support of any benevolent, charitable, educational or
missionary undertaking ;

3. The support of any literary or scientific ‘undertaking;
the maintenance of a library; or thepromotion of peinting,
music or other fine arts;
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4. The encouragement of agriculture and horticulture;

5. TLe maintenance of public parks, and of facilities for skat-
ing and other innocent sports;

6. The maintenance of a club for social enjoyment ;

7. The waiutenance of a public or private cemetery ;

8. The prevention and punishment of theft or willful injuries
to preperty, and insurance against such risks;

9. The insurance of human life, and dealing in anunuities;.

10. The insurance of human beings against sickness or per-
sonal injury ;

11. The insurance of the lives of domestic animals;

12. The insurance of property against marine risks;

13. The insurance of property against loss or injury by fire,
or by any risk of inland transportation ;

14. The transaction of a hanking business

15. The construetion and maiutenance of a railway andof a
telegraph line in connection therewith;

16. Tie construction and maintenance of any other specics
of roads, and of bridzes in conuection therewith;

17, The construction an:d maintenancee of a bridge;

18, Tho construction and maintenance of a telegraph line;

19, The establishment and maintenance of a line of stages;

20. ”'ho extablishinent and maintenanee of a ferry;
wtion of vesscls, aund carriage of

210 The Luilding and navign

TEONS u.ui property thereon

—
~

22, The supply of water to the public;

ke

2 The manufacture and supply of gas, or the supply of
lizlit or heat to the public by any other means;

24. The transaction of any wanufacturing, mining, mechan-
zml or chemical business;

25. The transaction of a printing and publishing busines

26, The establishment andmaintenanee of an hotel

27. The ercction of baildings, and the accumulation and loan
; funda for the purchase of real property; or,

28. The improvement of the breed of dowmestic animals, by
umportation, sale or otherwise.

e

Sec. 392, A charter must be prepared, setting forth :
1. The name of the corporation;
2. The purpose for which it is formed ;
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3. The place or places where its business is to be transact-
ed; '

4. The term for which it is to exist ;

5. The number of its directors or trustces, and the names
and residences of those who are appointed for the first yeur;
and,

6. The amouant of its capital stock, if any; and number of
shares into which it is divided.

Chntoer of
road company.

Sec. 303. The charter of a road company must also state:

1. The kind of road intended to be constructed;

2. The places from and to which the road is intended to be
run ; _

3. The counties through which it is intended to be run;
and,

4. The estimated length of the road.

Sec. 394. The charter of an intended corporation must be Sihecriv'nn
subseribed by three or more persons, two of wiliom at least must "™
be citizens of this Territory, and must be acknowledged hy
them before a commissioner of deeds, or any cflicer authorized
to take acknowledgments.

Sec. 305. The charter of a corporation designed to carry on Buiine and

lasuralioe coli-

tke business of banking or insurance must be presented to the vamcs.
auditor of the Territory, who must indorse hLis approval there-
on, but may, as a condition thereof, require the name of the
corporation to be changed, if it is, in his judgment, likely to
mislead the public.

Sec. 306. A petition must be presented with the charter of Peution.:
an intended corporation, to the county commissioncrs of the
county in which its principal place of business is to be situated,
asking that the charter be examined, approved and filed, and
an order of incorporation granted.

Sec. 397. A petition for incorporation must declare tle 1a
truth of the statement of the charter, and must be subscrihed
by all the persons who subscribed the charter, and verified by
their oaths.

See. 398. Upon the presentation of a petition for incorpo- rrocecdings on
ration, the county commissioners must inquire into the facts; '~
and if satisfied that the matters stated in the petition are true,

(g
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and that the proceedings have been had in conformity with the
law, an order must be made by the commissioners declaring that
the charter is approved, and that upon the-filing of the order,
charter and petition, the subscribers of the charter shall-be a
corporation, for the purposes, and -upon-the terms: therein
stated.

Sec. 399. Upon the filing of the order, chartet, and petition,
mentioned in the last section, with the register of deeds of the
county in which the order was made, and of a duplicate thereof
with the Territorial Auditor, the subscribers of the charter are
a corporation for the purposes and upon the terms therein
stated.

Sec. 400. Except when otherwise provided, a person be-
comes a corporator in a private corporation, upon the issue of
stock to him and his acceptance thereof.

ARTICLE .
CORPORATE STOCK.

SectioN 401. Subscriptions for stock.
402, Remedies for non-payment of subscription.
403. Issue of stock.
404. Transfers of stock.
405, Over-issue of stock.
406. Purchase of stock by the corporation.
407. Dividend.

Sec. 401. A subscription to the stock of a corporation about
to be formed, is to be held for the benefit of the corporation,
when it is formed, and may ‘be enforced by it.

Sec. 402. When a corporation is authorized by its charter,
or by tke terms of subscription, to forfeit stock for non-pay-
ment, it may either forfeit the stock, or recover the amount of
the subscription, but cannot do both. "

Sec. 408. Stock is issued by placing it in the name of the
stockholder upon the books of the corporation ; unless the issue
of a certificate is required by the charter or by-laws, in which
case the stock is issued' by the execution and delivery of the
certificate.
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Sec, 404. A certificate of stock may be transferred like any rransters ot
other personal property; and a transfer on the books of the
corporation is not necessary between the parties to the trans-
fer; but a certificate is not a negotiable instrument, and a
transfer does not confer greater rights against the corporation
than the former holder of the stock possessed.

Sec. 405. A corporation whose capital is limited by its char- overisses of
ter, either in amount or in number of shares, cannot issue valid
certificates in excess of the limit thus prescribed.

Sec. 406. Unless ofherwise provided, a corpordtion muy Purchase ot

. stook by the
purchase, hold and transfer shares of its own stock. corporation.

Sec. 407. A dividend belongs to the person in whose name Dividend.
the stock stands upon the books of the corporation on the day
when it ‘becomes paydble.

ARTICLE IIIL
CORPORATE POWERS.

Secrion 408. General powers,
409, 410. By-laws and other powers.
411. Mode of acting.
412. Meetings and agencies.
413. Meetings of public corporations.
414. Mode of exercising power.
415. General restriction.
416. Exercise of banking powers prohibited,
417. Liability of stockholders.
418. Quorum.
419. Powers of foreign corporations.
420. Their liabilities,
421, Power of colleges, &c., to take property.
422, Power of cities, &c, to take property.
423. Power of school officers to take property.

Sec. 408. Ewery corporation, by virtue of its existence as Gemeral powers.
such, has the following powers, uiiless otherwise ‘specially pro-
vided :

1. To have succession by its corporate name, for the period
lmited by its charter:; and' when no period is limited, perpetu-

slly; subject to the power of the legislature as hereinbefore
declared;
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2. To maintain and defend judicial proceedings;

8. To make and use a common seal, and altcr the same at
pleasure;

4. To hold, purchase and transfer such real and personal
property asthe purposes of the corporation require, not exceed-
ing the amount limited by its charter;

5. To appoint and remove such surbordinate officers anl
agents, as the business of the corporation requires, and to allow

them a suitable compensation;

6. To make by-laws, not inconsistent with the law of
the land, for the management of its property, the regulation of
its affairs, and transfer of its stock;

7. To admit and remove members ; and,

8. To enter into any obligation essential to the transaction of

its ordinary affairs.

Sec. 409, The by-laws of a corporation are the regulations
subordinate to the charter, prescribed for the government of
its officers. They must be made by the corporators in gencral
meeting, unless the charter prescribes another body or a differ-

ent mode.

Sec. 410. The powers and duties of eorporation, the time,
place and manner of exercising the corporate povers, the means
by which persons may become members or lose mcmbershi.p, the
kind and number of officers, and the manner of their appoint-
ment or removal, are prescribed by this Code, or Ly the stat-
utes relating to the corporations respectivcly, or the by-laws
made in pursuance of law.

Sec. 411. A corporation may act:

1. By writing, under the corporate secal;

2. By writing, signed by an authorized agent;

8. By resolution of the corporators, directors, or other man-
aging body; or,

4. By an authorized agent.

Sec. 412. Unless otherwise expressly authorized by its char-
ter, the meetings of the corporators, directors or other manag-
ing body of. a.corporation, must be held within the jurisdiction
of the state or Territory by whose authority the corporation Was
created. It may, however, also have agencies elsewhere.
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Sec. 413. The meetings of a public corporation, or of its of-
ficers, must be held within the linits of its own jurisdiction.

Scc. 414. Where the law expressly confers power upon a
corporation to dv an act in a certain mode, ita power is con-
fined to the wmode prescribed.

Sec. 415. Besides the powers and duties specified in this
chapter, and such others as are expressly conferred by statute,
or mry be nccessary to the exercise of the powers so conferred,
a corporation has no other power.

Sce. 416. No corporation, unless it is expressly incorporated
for bauking purposes, possesses the power of discounting bills,
notes or other evidences of debt, of receiving deposizs, of buying
goid and silver bullion or foreign coins, of buying and selling
bills of exchange, or of issuing bills, notes or other evidences
of debt, upon loan or for circulation as money.

Sec. 417. When the whole capital of a corporation is not
paid in, and the capital paid is insufficient to satisfy the claims
of its creditors, each stockhold.r is bound to pay, on each
ghare Leld by him, the sum necessary to complete the amount
of such share asfixed by the charter, or such proportion of
that sum as is required to satisfy the debts of the corporation.

Sec. 418. When the corporate powers of a corporation are
direeted by its charter to be exercised by any particular body,
or number of persons, a majority of such body, or persons, if
not otherwise provided by the charter, i3 a sufficient number to
form a board for the transaction of business. Such board
must be convened in the mode preseribed by the charter or by-
laws, or by notics toall the members thercof within the Terri-
try; and every decision of a majority of the persons thus du-
ly assembled as a board, is as valid as if made by all.

See. 419. A foreizn corporation can perform no act in this
Territory, which is forbidden by the laws or is contrary to the
policy of the Territory.

See. 420. Every act of a foreign corporation done in this
Territory is subject to its laws, and the corporation itself may
be sued in the manner preseribed by the Cope oF CIviL Pro-
CEDURE.
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Tower af Sec. 421. Any corporation, being a college or otheriterary
colleges, &c,, « . . . .

(o take institution of this Territory, may take and hold property, both
property.

real and personal, subject to such conditions and visitations as
may be prescribed by the donor, and agreed to by she corpo-
ration, in trust for any of the following purposes:

1. To establish and maintain an observatory ;

2. To found and maintain professorships and scholarships;

8. To provide and keep in repair a place for the burial of
the dead ; or,

4. For any other specific purpose comprehended in the gen-
eral objects authorized by its charter.

Power of cities  Sec. 422. The corporation of any city or village of this Ter-
property. ritory may take and hold property, both real and personal,
subject to such conditions as may be prescribed by the donor,
and agreed to by the corporation, in trust for any purpose of
education, or for the diffusion of knowledge, or for the relief of
distress, or for fire-engine houses, reservoirs, or public docks,
or for parks, gardens, or other grourds for health and recre-
ation, or for ornament or military exeroise.and.parade, within

or near such incorporated eity or village.

Do Ol rcers Sec. 423. The school commissioners of any town, and the
Lropery. trustees of any school district, may take and hold property,

both real and personal, in trust for the benefit of the schools
of the town or district, and for such purposes are to be deemed
corporations.

ARTICLE IV.
DISSOLUTION OF CORPORATIONS.

SectioN 424. How dissolved..
425. Forfeiture for non-user.
426, Trustees in case of dissolution.
427. Their powers.
428, Ravival.

How dissoived.  Sec. 424. A corporation is dissolved :
1. By the expiration of the time limited by its charter; 0T
2. By a judgment of dissolution, in the manner provided by
the CopE oF C1viL PROCEDURE, or by statute.
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Sec. 425. If any corporation hereafter created is not or-
ganized, and engaged in the transaction of business, within one
year from the date of its incorporation, its dissolution may be
adjudged ; unless a different time within which its business
must be commenced, is fixed by law.

Sec. 426. Upon the dissolution of any corporation, unless
other persons are appointed by the legislature, or by some
court of.competent authority, its directors, trpstees or mana-
gers, at. the time of its dissolution, become the trustees of the
creditors . and stockholders of the corporation dissolved, and
liave pow r to settle its affairs, collect and pay debts, and di-
vide among the stockholders the property that remains after
the payment of debts and necessary expenses; and for this
purpose may maintain or defend any judicial proceeding.

Sec. 427. The trustees mentioned in the last section are
jointly aud severally responsible te the creditors and stock-

holders of the corporation, to the extent of its property in
their hands.

Sec. 428. A corporation once dissolved can be revived only
by the same power by which it could be created.

CHAPTER 1V.

PRODUCTS OF THE MIND.

Section 429. Iow far the subject of ownership.
430. Joint authorship,
431. Transfer.
432. Effect of publication.
433. Subsequent inventor, author, &ec.
434 Private writings,

Sec. 429. The author of any product of the mind, whether
itisan invention, or & composition in letters or art, or a de-
sign, with or without delineation, or other graphical represen-
tation, has an exclusive ownership therein, and in the represen-
tation or expression thereof, which continues so loug as the
product, and the representations or cxpressions thereof made
by him, remain in his possession.
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Sec. 430. Unless otherwise agreed, a product of the minl,
in the production of which several persons are joiutly concerned,
i3 owned by them as follows:

1. If the product is single, in cqual proportions; or,

2. If it is not single, in proportion to the contribution of
each.

Sce. 431. The owner of any product of the mind, or of any
representation or expression thereof, may transfer his proper-
ty in the same.

Sec. 432. If the owner of a product of the mind inten-
tionally makes it public, a copy or reproduction may be made
public by any person, without responsibility tothe owner, so
far as the law of this Territory is concerned.

Sec. 433. If the owner of a product of the mind Jloes not
make it public, any other person subsequently and originally
producing the same thing, has the same right therein as the
prior author, which is exclusive to the same extent, against all
persons except the prior author, or those claiming under bim.

.

Sec. 434. Letters, and other private communications in
writing, belong to the person to whom they are adlrgssed and
delivered ; but they cannot be published against the will of
the writer, except by authority of law.

CHAPTER V.
OTHER KINDS OF PERSONAL PROPERTY.

SectioN 435. Trade marks and signs.
4306, 437. Good will of business.
438. Title deeds.

Sec. 435. One who produces or dealsin a particular thing,
or conducts a particular business, may appropriate to his ex-
ciusive use, as a trade-mark, any form, symbol or name, which
has not been so appropriated by another, to designate the ori-
gin or ownership thereof ; but he cannot exclusively appropri-
ate any designation or part of a designation, which relates ouly
to the name, quality or description of the thinz or business.
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Sec. 436. The good will of a business is the expectation of G.od win ot

bus iS o
continued public patronage, but it does not include a right to seinens

use the name of any person from whom it was acquired.

Sec. 437. The good-will of a business is property, transfer- 1a.
able like any other.

Sec. 433. Instruments essential to the title of real proper- Titie deeis.
ty, and which are not kept in a public office as a record pursu-
ant to law, belong to the person in whom, for the time being,
such title may be vested, and pass with the title.

PART IV.

ACQUISITION OF PROPERTY.

TiTLE I. Modes in which property may be acquired.
II. Occupancy.
III. Accession.
IV. Transfer.
V. Will. -
VI. Succession.

TITLE I

MODES IN WHICH PROPERTY MAY BE ACQUIRED.

See. 439. Property is acquired by
1. O:zcupancy;

9. Accession;

3. Transfer;

4. Will; or,

5. Succession.
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TITLE II.

OCCUPANCY.

Simple occupancy.

441. Prescription.

Simple oecu- Sec. 440. Occupancy for any period confers a title sufficient
against all except the Territory and those who have title by
prescription, accession, transfer, will or succession.

pancy.

Proscription. Sec. 441. Occupancy for the period prescribed by the Cope
oF CIVIL PROCEDURE, or any law of this Territory as sufficient
to bar an action for the recovery of the property, confers a
title thereto, denominated a title by prescription, which is

sufficient against all.

TITLE IIIL

ACCESSION,

CuarTER I. To real property.

Skcrion 442,
443.
444,
445.
446.
447.
448.

Pistaree, Sec. 442. When a person affixes his property to the land of
another, without an agreement permitting him to remove it,
the thing affixed belongs to the owner of the land, unless he

. To personal property.

CHAPTER 1.

ACCESSION TO REAL PROPERTY.

Fixtuezes. .

Alluvion.

Sudden removal of bank.

Islands, in navigable streams.

In unnavigable streams.

Islands formed by division of stream.
Abandoned bed of stream.

chooses to require the former to remove it.
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Sec. 443. Where, from natural causes, land forms by im- auarien.
perceptible degrees upon the bank of a river or stream, navi-
gable or not navigable, either by accumulation of materizl, or
by the recession of the stream, such land belongs to the owner
of the bank, subject to any existing right of way over the bank.

Sec. 444. If a river or stream, navigable or not navigable, Szdden removal
carries away, by sudden violence, a considerable and distin-
guishable part of a bank, and bears it to the opposite bank, or
to another part of the same bank, the owner of the part carried
away may reclaim it, within a year after the owner of the lang
to which it has been united takes possession thereof.

Sec. 415, Islands, and accumulations of land, formed in the Isiands in

beds of streams which are navigable, belong to the Territory, streams
if there is no title or prescription to the contrary.

See. 446, An island, or an accumulation. of land, formed in Iflands in
astream which is not navigable, belongs to the owner of the **¥'&"'*
shore on that side where the island or accumulation is formed,
or, if not formed on one side only, tothe owners of the shore
on the two sides, divided by an imaginary line drawn through

the middle of the river.

Sec. 417. If a stream, navigable or not navigable, in form- Istands formed
M M . . . b v
Ingitself a new arm, divides itself and surrounds land belong- streaws.
ng to the owner of the shore, and thereby fornis an island, the

island belongs to such owner.

Sec. 448. If a stream, navigable or not navigable, forms a Avancened
. . . bed of stream.
Rew course, abandoning its ancient bed, the owners of the land
newly occupied take, by way of idemnity, the ancient bed aban-

doned, each in proportion to the land of which he has been de-
prived,

CIIAPTER II.

ACCESSION TO PERSONAL PROPERTY.

Seetion 449, Accession by uniting several things.
450, 451. Principal part, what.
452, Uniting materials and workmanship,
453. Inseparable materials,
454, Materials of several owners,

6
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Secrion 455. Willful trespassers.
466. Owner may elect between the thing and its value.
457. Wrongdoer liable in damages.

Sec. 449. When things belonging to different owners have
been united eo as to form a single thing, and cannot be sepa-
rated without injury, the whole belongs to the owner of the
thing which forms the principal part, who must, however, reim-
burse the value of the residue to the other owner, or surrender
the whole to him.

Sec. 450. That part is to be deemed the principal, to which
the other has been united only for the use, ornament or com-
pletion of the former, unless the latter is the more valuable,
and has been united without the knowledge of its owner, who
may, in the latter case, require it to be separated and returned
to him, although'some injury should result to the thing to which
it has been united.

Sec. 451. If neither part can be considered the principal,
within the rule prescribed by the last section, the more valua-
ble, or, if the values are nearly equal, the more considerable in
bulk, is to be deemed the principal part.

Sec. 452. If one makes a thing from materials belonging
to another, the latter may claim the thing on reimbursing the
value of the workmanship, unless the value of the workman-
ship exceeds the value of the materials, in which ease the thing
belongs to the maker, on reimbursing the value of the mate-
rials.

Sec. 463. Where one has unade use of materials which in
part belong to him and in part to another, in order to form a
thing of a new description, without having destroyed any of
the materials, but in such a way that they cannot be separated
without inconvenience, the thing formed is common to both
proprietors ; in proportion, as respects the one, of the materi-
als belonging to him, and as respects the other, of the materi-
als belonging to him and the price of his workmanship.

Sec. 454. When a thing has been formed by the admixture
of several materials of different owners, ard necither can be con-
sidered the principal substance, an owner, without whose con-
sent the admixture was made, may require a separation, if the
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materials canbe separated without inconvenience. If they
cannot be thus separated, the owners acquire the thing in com-
mon, in proportion to the quantity, quality, and value of their
materials ; but if the materials of one were far superior to those
of the others, both in quantity and value, he may claim the
thing on reimbursing to the others the value of their materials.

Sec. 455. The foregoing sections of this article are not ap- Wilitl res
plicable to cases in which one willfully uses the materials of
another without his consent; but, in such cases, the product
belongs to the owner of the material, ifits identity can be
traced,

Sec. 456. Iu all cases where one, whose material has been Owuer mey
elect between

used without his knowledge, in order to form a product of a fhe thing and

different description, can claim an interest in such product, he
has an option to demand either restitution of his material, in
kind, in the same quantity, weight, measure, and quality, or
the value thereof; or where he is entitled to the product, the
value thereof'in place of the product.

Sec. 457. One who wrongfully employs materisls belonging Wrongdoes

iable in

to another, is liable to him in damages, as well as urder the dsma.es.
foregoing provisions of this chapter.

TITLE 1V.
TRANSFER.

Craprer I. Transfer in general.
II. Transfer of real property.
III. Transfer of personal property.
1V. Recording transfers.
V. Unlawful transfers.

CHAPTER L

TRANSFER IN GENERAL.

ARrticrLk 1. Definition of transfer.
11. What may be transferred,
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ArticLe ITI, Mode of transfer.
1V, Interpretation of grants,
V. Effect of transfer.

ARTICLE L

DEFINITION OF TRANSFER.

Secriox 458. Transfer, what,
459, Transfer a contract,

Transter, what.  Sec. 458. Transfer is an act of the parties, or of the law,
by which the title to property is conveyed from one living per-
son to another.

Transter a Sec. 459. A voluntary transfer is an executed contract, sub-
coutract. . . .
ject to all rules of law-concerning contracts in general ; except
that a consideration is not neeessary to its validity.

ARTICLE II.

WIHAT MAY BE TRANSFERRED.

SectioN 460. What may be transferred,
401. Possibility.
462, Right of entry.

wistmr b Sec. 460. Property of any kind may be transferred, except
rausferro as otherwise provided by this article.

Possibulity. Se:. 461. A mere possibility, not coupled with an interest,
cannot be transferred. ’ |
Right of Sec. 462. A mere right of re-entry, or of repossession for

breach of a condition subsequent, cannot be transferred to
any one except the owner of the property affected thereby.

ARTICLE III

MODE OF TRANSFER.

Secrion 463. When.oral.
464, Grant, what,
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Sectiox 465. Delivery necessary,
466. Date,
467. Delivery to grantee is necessarily absolute.
468, Delivery in escrow.
469. Surrendering or canceling grant.
470. Constructive delivery.
471. When voluntary settlement takes effect.

Sec. 463. A transfer may be made without writing, in ev-
ery case in which a writing is not expressly required by stat-
ute.

Sec. 464. A transfer in writingis called a grant.

Sec. 465. A grant takes effect, so as to vest the interest

intended to be transferred, only upon its delivery by the gran-
tor. '

Sec. 466. A grant duly executed is presamed to have been
delivered at its date.

Sec. 467. A grant cannot be delivered to the grantee con-
ditionally. #Delivery to him or to his agent as such is neces-
sarily absolute, and the instrument takes effect thereupon, dis-
‘¢harged of any comdition en which the delivery was made.

Sec. 468. A grant may be deposited by the grantor with a
‘third person, to be delivered en performance of a condition,
and, on delivery by the depesitary, it will take effect.

Sec. 469. Redelivering a grant of real property to the
grantor, or concealing it, does not operate to transfer the title.

Sec. 470. Though a grant be not actually delivered into the
Possession of the grantee, it is yet to be deemed constructively
delivered in the following cases:

1. Where the instrument is, by the agrecement of the parties
at the time of execution, understood to be delivered, and under
such circumstances that the grantee is entitled to immediate
delivery ; or,

2. Where it is delivered to a stranger for the benefit of the
grantee, and his assent is shown or may be presumed.

Sec. 471. A grant made as a mere gratuity takes effect up-
onits execution, even though the grantor retains its possession,
unless a contrary intention appears.
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ARTICLE IV.

INTERPRETATION OF GRANTS.

Skcrion 472. Grants, how interpreted.
473. Limitations, how controlled,
474. Recitals, when resorted to.
475. Interpretation aguinst grantor.
76. Irreconcilable provisions.
477. Meaning of “ heiis”’ and ‘‘issues” in certain re-
mainders,
478. Words of inheritance, unnecessary.

Sec. 472. Grants are to be interpreted in like manner with
contracts in general, except so far as is otherwise provided by
this article.

Sec. 473. A clear and distinet limitation in a grant is not
controlled by other words less clear and distinct.

Sec. 474. IJf the operative words of a grant are doubtful,
recourse may be had to its recitals to assist the construction.

Sec. 475. A grant is to be interpreted in favor of the gran-
tee, except that a reservation in any grant, and every grant by
a public officer or body, as such, to.a private party, is to be in-
terpreted in favor of the grantor.

Sec. 476. If several parts of a grant are absolutely irrecon-
cilable, the former part prevails.

Sec. 477. Where a future interest is limited by a grant to
take effect on the death of any person without heirs, or heirs
of his body, or without issue, or in equivalent words ; such words
must be taken to mean successors or issue living at the death
of the person named as ancestor.

Sec. 478. Words of inheritance or succession are not requis-
ite to transfer a fee in real property.

ARTICLE V.
EFFECT OF TRANSFER.

SzctioN 479. What title passes,
480. What interests affected.
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Sscriox 481. Incidents.
482. Grant moay inure to benefit of stranger.

Sec. 479. A transfer vests in the transferee all the actual What citte
. . . [ $YY.] N
title to the thing transferred which the transferrer then has,
unless a different intention is expressed or is necessarily im-

plied, and no more, except in the cases specified in sections 480,
499, 1745 and 1778.

Sec. 430. A transfer cannot affect any interest of the trans- What interests
ferrer, which he does not own when it is made; but, if it is
made with a covenant, peither the transferrer nor any person
thaiming under him can be permitted to take in contravention
of the covenant.

Sec. 481. The transfer of a thing transfers also all its inci- 1actdents.
dents unless expressly excepted ; but the transfer of an incident
%o 8 thing does not transfer the thing itself.

Sec. 482. A present interest, and the benefit of a condition Grant may
or covenant respecting property, may be taken by any natural ofsiwrsnger.

person under a grant, although not named a party thereto.

CHAPTER 1II.

TRANSFER OF REAL PROPERTY.

AxsicLE 1. Mode. of transfer..
1I. Effect of transfer.

ARTICLE I.

MODE OF TRANSFER.

Brerion 483, Requisites to convey certain estates.
484. Grants in fee or of freeholds, how executed; when
to take effect.
485. Form of grant,
486. Grant by married woman must he acknowledged.
487. Live;y of seizin.
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oec. 200. An estate in real property, other than an estateat
will or for a term not exceeding one year, can be transferred
only by operation of law, or by an instrument in writing, sub-
scribed by the party disposing of the same, or by his agent,
thereunto authorized by writing.

Sec. 484. A grant of an estate in real property, other than
an estate for years or at will, must be sealed by the grantoror
his agent; and if not duly acknowledged, previous to its deliv-
ery, according to the provisions of chapter IV of this Title,its
subscription and seal must be attested by at least one witness;
or if not so attested, it has no effect a3 against a subsequent
purchaser or incumbrancer, or those claiming under him, until
so acknowledged,

Sec. 485. A grant of an estate in real property may be made,
in substance, as follows:

¢ This grant, made the ...day of ............, in the year
veeeee..., between AL B, of ......... , of the first part,and C. D,
of .c.oee. , of the second part, witnesseth :

“That the party of the first part hereby grants to the party of
the second part, in consideratien of ...... dollars, now received,
all the real property situated in ........ +e.., and bounded

¢ Witness the hand and seal of the party of the first part.

“A. B. [SEAL.]”

Sec. 486. No estate in the real property of a married woman
passes by any grant purporting to beexecuted or acknowledged
by her within this Territory, unless the grant is acknowledged
by her in the manner prescribed by section 521.

Sec. 487. The mode formerly in use, of conveying lands by
feoffment, with livery of seizin. is abolished.

ARTICLE II.

EFFECT OF TRANSFER.

Section 488. What easements pass with property.
489. No implied covenants in grants,
490. How far conclusive on purchasers,
491, Grants hy owners for life or for years.
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SEcTtioN 492. Title to highway.
403. Attornment by tenant unnecessary,
494. Lineal and collateral warranties.

Sec. 488. A transfer of real property passes all easements wuat casement
.tached thereto, and creates in favor thereof an'easement to Preperty
se other real property of the person whose estate is transfer-
ed, in the same manner and to the same extent, as such prop-
Tty was obviously and permanently used by the person whose
astate is transferred, for the benefit thereof, at the time when

the transfer was agreed upon or completed.

Sec. 489. No covenant is implied in any grant of an estate No impnea
covenauts an

in real property, whether it contains special covenants or not, srants.
except as provided by the Title'on Hirixe.

Sec. 490. Every grant of an estate in real property is con- Wow far
clusive against the grantor and every one subsequently claim- purchasers.
ing under him, except a purchaser or incumbrancer who, in good
faith, and for a valaable consideration, acquires a superior title

or lien by an instrument that is first duly recordad.
Sec. 491. A grant, made by the owner of an estate forlife or Converaces 1

years, purporting to transfer a greater estate than he could or fo yeuss-
lawfully transfer, does not work a forfeiture of 'his estate, but

passes to.the grantee allthe estate whichthe grantor could law-

fully transfer.

Sec. 492. ‘A transfer of land, bounded by a ‘highway, pass- Tiete
es the title of the person whose estate is transferred to the soil '
of the highway in front thereof.

Sec. 493. When real property is occupied by a tenant, a attornment v
grant of any estate therein, by his landlord, is‘valid without an unnecassaLY.
attornment of the tenant to the grantee:; but the payment of Jdabilitics of
rent to such grantor, by his tenant, before notice of the grant,
is binding upon the grantee ; and the tenait is not liable to ‘the
grantee for any breach of the condition of "the lease, until ho

has had notice of the grant.
Sec. 494. Lineal and collateral warranties, with all their Linea sna

incidents, and all the incidents of feudal tenures, not ex- Warranties-
pressly retained by this Code, are abolished. The liability of
those who acquire the real property of a decendent, by will or
succession, is regulated by the CopE oF CiviL PROCEDURE, or

4y statate.
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CHAPTER III

TRANSFERS OF PERSONAL PROPERTY.

ArticLe I. Mode of transfer.

I1. What operates as a transfer.
II1. Gifts,

ARTICLE 1.

MODE OF TRANSFEB.

Skction 495. When must be in writing.
496. Transfer by sale, &c.

Sec. 495. An interest in a ship, or in an existing trust, can
be transferred only by operation of law, or by a written instru-
ment, subscribed by the person making the transfer, or by his
agent.

Sec. 496. The mode of transferring other personal property

by sale, is regulated by the Title on that subject in the Third
Division of this Code.

ARTICLE II

WHAT OPERATES8 A8 A TRANSFER.

Skcrioxn 497. Transfer of bitle under sale.
498. Transfer of title under executory agreement for sale.
499. When buyer acquires better title than seller has.

Sec. 497. The title to personal property, sold or exchanged,
passes to the buyer whenever the parties agree upon a present
transfer, and the thing itself is identified, whether it is sepa-
rated from other things or not.

Sec. 498. Title is transferred by an executory agreement for
the sale or exchange of personal property, only when the buy-
er has accepted the thing, or when the seller has completed it,
prepared it for delivery, and offered it to.the buyer, with intenk
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to transfer the title thereto, in the manner prescribed by the
chapter upon OFFER oF PERFORMANCE.

Sec. 499. Where the possession of personal property, to- Wbeabuser
gether with a power to dispose thereof, is transferred by its jeiter title
owner to another person, un executed sale by the latter, while
in possession, to a buyer in good faith and in the ordinary
eourse of business, for value, transfers to such buyer the title
of the former owner, though he may be entitle to rescind, and

does rescind the transfer made by him.

ARTICLE IIL

QIFTS.

Sxzction 500, Gifts defined.
501. Gift, how made.
502. Gift not revocable.
503. Gift in view of death, what.
504. When gift presumed to be in view of death.
505. Revocation of gift in view of death.
506. Effect of will upon gift,
507, When treated as legacy.

Sec. 500. A gift is a transfer of personal property, made Gitts defined.
voluntarily and without consideration.

Sec. 501. A verbal gift is not valid, unless the means of in,now made.
obtaining possession and control of the thing are given, nor,
if it is capable of delivery, unless there is an actual or sym-
bolical delivery of the thing to the donee.

Sec. 502. A gift, other than a gift in view of death, cannot airt not
be revoked by the giver. revocably.

Sec. 503. A gift in view of death is one which is made in Gitt in view of
contemplation, fear, or peril of death, and with intent that it “™*™ ™"
shall take effect only in case of the death of the giver.

See. 504. A gift made during the last illness of the giver, wye, girs pre-

or under circumstances which would naturally impress him with $hmed f9 ot,"

an expectation of speedy death, is presumed to be a gift in
view of death.
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Sec. 505. A gift in view of death may be revoked by the
giver at any time, and is revoked by his recovery from the ill-
ness, or escape from the peril, under the presence of which it
was made, or by the occurrence of any event which would op-
crate as a revocation of a will made at the same time.

Sec. 506. A gift in view of death is not affected by a pre-
vious will; nor by a subsequent will, unless it expressesan
intention to revoke the gift.

Sec. 507. A gift in view of death must be treated as a Jega-
cy, so far as relates only to the creditors of the giver.

CHAPTER IV.

RECORDING TRANSFERS.

ARTICLE 1. What may be recorded.
II. Mode of recording.
J1I. Proof and acknowledgment of instruments.
1V, Effect of recording or of the want thereof.

ARTICLE I

WHAT MAY BE RECORDED.

Secriox 508. Instruments affecting real property.
509. Instruments must be acknowledged.
-510, When deed to be recorded.
-511. Transfers of personal property, &c.

‘Sec. 508. Any instrument or judgment, affecting the title
to real property, may be recorded under this chapter.

Sec. 509. Before an instrument may be recorded, its exe-
cution must be acknowledged by the person executing it, of
proved by a subscribing witness, and the acknowledgment or
proof certified in the manoer prescribed by article 1II of this
chapter.

Sec. 510. Ao instrument, proved and certificd pursuant to
sections 524 and 525, may be recorded in the proper office, if
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tlie original is at the same time deposited therein to remain for
public inspection, but not otherwise.

Sec. 511. Transfers of property in trust for the benefit of Transters of
creditors, and transfers of or liens on property, by way of properu, &c.
mortgage, are required.to be resorded in the cuses specified in
the Title on special relations of DEBTOR and CREDITOR, and the

chapter on MoRTGAGES, respectively.

ARTICLE II.

MODE OF¥ RECORDING.

Secriox 512, Im what office.
513. Books of record.
514. Duties of register, &c.
515. Transfers of vessels.

Sec. 512. Instruments recorded under this chapter, must be In what offce.
recorded with the register of deeds, of the county in which the
real property affected thereby is situated.

Sec. 513. Grants, absolute in terms, and not: intended as Booksof record.
mortgages, or as securities in the nature of mortgages, are to
be recorded in one set of books, and mortgages and securities
in another.

Sec. 514. The duties of registers of deeds, in respect to re- Dutles of
cording instruments, are prescribed by statute. '

Sec. 515. Phe mode of recording transfers of vessels, reg- Travafers of
vesselss

istered under the laws of the United States, . is- regulated by
acts of Congress..

ARTICLE III.

PROOF AND ACKNOWLEDGMENT OF INSTRUMENTS.

Secrion 516, 517. By whom acknowledgments may be taken in.
this territory,
518, By whom.taken, without the tersitory,
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Section 519. By whom taken, without the United States.
520. Requsites for acknowledgments.
521. Requisites for acknowledgments when made by
married women.
522, Id.
523. Proof by subscribing witnesses,
524. Proof of deed when witnesses are dead,
525. What proof tv be made and certified.
526. Certificate of acknowledgment.
527, 528, 529. Certificate of officers, authority.

Sec. 516. The proof or acknowledgment of an instroment
may be made at any place within this Territory, before ajudge
of the district court, or of the supreme court.

Sec. 517. The proof or acknowledgment of an instrument
may be made, in this Territory, within the city or county for
which the officer was appointed, before:

A judge of a court of record;
A mayor or recorder of a city ;
A justice of the peace;

A commissioner of deeds;

A notary public; or,

A probate judge.

S Ok oo po

Sce. 518. The proof or acknowledgment of an instrument
may be made without the Territory, but within the Uuited
States, and within the jurisdiction of the officer, before :

1. A judge of the supreme court, or of a district court, of
the United States;

2. A judge of the supreme, superior or circuit court, of any
state or Territory;

8. The mayor of any city;

4. Aoy other officer of the state or Territory where the
acknowledgment is made, authorized by its laws to take the
proof or acknowledgment ; or,

5. A commissioner appointed for the purpose by the govern-
ment of this Territory, pursuant to special statutes of this
Territory.

Sec. 519. The proof or acknowledgment of an instrument

.may be made without the United States, before:

1. A minister plenipotentiary, or minister extraordinary, or
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chargé d’affaires, of the United States, resident and aceredited
in the country where the proof or acknowledgment is made;
2.- A consal of the United States resident in that country;
3. A judge of the highest court of any of the British Amer-
ican provinces, acting in bis own jurisdiction ; or,
4. The mayor or chief magistrate of any city in the British
islands, acting in his own juarisdiction.

Sce. 520. Theacknowledgment of an ihstroment cannot be p.quisicer s
taken, unless the officer taking it knows, or has satisfactory ev- menis = *
idence, that the person making such acknowledgment is the in-

dividual who is described in and who executed the instrument.

Sec. 521. The acknowledgment of a married woman to an Ackpowledz-
instrument, purporting to be executed by her, cannot be taken ricdwomen.
within this Territory, unless she acknowledges to the officer, on
a private examination, apart from her husband, that she execu-
ted such instrument freely, and without any compulsion or fear

of her husband.

Sec. 522. A conveyance by a married woman has the same 1.
effect as if she were unmarried, and may be acknowledged
in the same manner, except as mentioned in the last section.

Sec. 523. The proof of the execution of an instrument must Prootby xb-.
be made by a subscribing witness thereto, who must state his witnes«.
own place of residence, and that he kneiw the person who is de-
scribed in and who executed the instrument; and such proof
must not be taken, untess the officer is personally acquainted
with such subscribing witness, or has satisfactory evidence that
he is the subseribing witness to the instrument.

Sec. 524. When all the witnesses to an instrument which Prootet avec
might be recorded are dead, it may be proved before any officer redend, ¢
mentioned in sections 517, 518 or 519, other than commission-
ers of deeds, justices of the peace, notaries public and probate
Judge.

Sec. 525. The proof of the execution of an instrument, in What proct 1w
the case mentioned in the last section, must be made by satis- certiged.
factory evidence of the death of all the witnesses thereto, and
of the handwriting of such witnesses, or of one of them, and of
the grantor; all which evidence must be set forth by the officer

taking the same, in his certificate of the proof.
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Sec. 526. An officer taking the acknowledgment or proof of
any instrument must indorse upon the instrument a certificate
thereof, signed by himself personally, setting forth all the mat-
ters required by law to be done or known by him, or proved
before him, on the proceeding, together with the names of all
the witnesses examined before him, their places of residence
respectively, and the substance of their evidence.

Sece. 527. A certificate of proof or acknowledgment before
any officer in this Territory other than a judge of a court of
record, when used in any county other than that in which he
resides, must be accompanied by a certificate, under the hand
and seal of the register of deeds of the county in which the off-
cer resides, setting forth that such officer, at the time of taking
such proof or acknowledgment, was duly authorized to take the
same, and that the clerk is acquainted with his handwriting
and believes that the signature to the original certificate is gen-

uine.

Sec. 528. When an instrument is proved. or acknowledged
before one of the officers mentioned in subdivision 4 of section
518, the certificate of such officer must be accompanied by a
certificate under the name and official seal of the clerk, register,
recorder or prothonotary, of the county in which such officer
resides, or of the county or district court or court of common
pleas thereof, specifying that such officer was, at the time of
taking the proof or acknowledgment, duly authorized to take
the same, and that such clerk, register, recorder or prothono-
tary, is.acquainted with the handwriting of the officer, and be-
lieves. his signature to.be genaine. .

Seo. 5291 When an. instrvment is.proved or acknowledged
before one of the commissioners mentioned in subdivision 5 of
section 518, the certificate. of such commissioner must be ac-
companied by the certificate of the secretary of this Territory,
attesting the existence of the officer, and the genuineness of”
his signature ; and such commissioner can only act within the
city or county in which he resided at the time of his appoint--
ment.
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ARTICLE IV.

EFFECT OF RECORDING, OR THE WANT THEREOY.

Sxerron 530. Conveyances to be recorded.
531. Conveyance, what.

532. Letter recorded, how revoked,

533. Effect of recording and deposite

634. Certain lepses not affected.,

Sec. 530. Every conveyance of real property, otker than a
lease for a term not exceeding three years, is void as against
sny subsequent purchaser or incumbrancer (including an as-
signee of .a mortgage, lease, or other conditional estate) of the
same property, or any part thereof, in good faith and for a valu-
able consideration, whose conveyance.is first duly recorded.

Sec. 531. The term ““ cunveyance,” as uged in the last sec-
tion, embraces every instrument in writing by which any estate
or interest in real property is crecated, aliened, mortgaged or
incumbered, or by which the title to any real property may be
affected ; except wills, executory contracts for the sale or pur-
chase of real-property, and-powers of attorney.

Sce. 532. No instrument containing a power to convey
real property, which has been recorded, is to be decmed revoked
by any act of the party by whom it was executed, unless tho
instrument containing such revocation is also recorded in the
same office in which the instrument containing the power was
recorded.

Sec. 533. The recording and deposit of an irnstrument
proved and certified according to the provisions of sections
010, 524 and 525 are constructive notice of the execution of
such instrument to all purchasers and . incumbrancers subse-
quent to, the recording; but the proof, recording and deposit
do not enticle the instrument or the record thereof, or the tran-
seript of the record, to be read in evidence.
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CHAPTER V.

UNLAWFUL TRANSFERS.

Bzerion 535. Certain instruments void against purchasers, ke,
536, Not void against purchaser having notice, unless
fraud is mutual.
537, 538. Power to revoke when deemed executed.
539. Purchaser in good faith, net affected.
540. Conveyance of land adversely possessed.
541. Other provisions.

Sec. 535. Every instrument, other than a will, affecting an
estate in real property, including every charge upon real prop-
erty, or upon its rents or profits, made with intent to defraud
prior or subsequent purchasers thereof, or incumbrancers there-
on, is void as against every purchaser or incumbrancer, for
value, of the same property, rents or profits.

Sec. 536. No instrument is to be avoided under the last
section, in favor of a subsequent purchaser or incumbrancer
having notice thereof at the time his purchase was made or
his lien acquired, unless the person in whose favor the instru-
ment was made, was priry to the fraud intended.

Sec. 537. Where a power to revoke or modify an instrument
affecting the title to, or the enjoyment of, an estate in real
property is reserved to the grantor, or given to any other per-
son, a subsequent grant of or charge upon the estate, by the
person having the power of revocation, in favor of a purcha-
ser or incumbrancer for value, operates as a revocation of the
original instrument, to the extent of the power, in favor of such
purchaser or incumbrancer.

Sec. 538. Where a person having a power of revocation,
within the provisions of the last section, is not entitled to ex-
ecute it until after the time at which he makes such a grant
or charge as is described in that section, the power is deemed
to be executed as soon as he is entitled to execute it.

Sec. 539. The rights of a purchaser or incumbraneer in

good faith and for value are not to be impaired by any of the
foregoing provisions of this chapter,



Sec. 540. Every grant of real property, other than on
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Py Conveyance
of land adverge-

made by the Territory, or under a judicial sale, is void, if at '7 Possessed
the time of the delivery thereof, such real property is in the
actual possession of a person claiming under a title adverse to
that of the grantor.

Sec. 541. Other provisions concerning unlawful transfers otner

are contained in Part II of the Fourth Division of this Code,
concerning the special relations of DEBTOR and CREDITOR.

TITLE V.

WILL.

CuAPTER 1. Execution and revocation of wills.

IL. Interpretation of wills.

ITI. General provisionsrelating to wills.

CHAPTER 1.

EXECUTION AND REVOCATION OF WILLS.

Secriox 542.
543.
544
845.
546.
547.
548.
549,
§50.
551.
552.
§53.
554.
555.
§56.

Who may make will.
Monomaniac incompetent.

Will procured by fraud, &ec.
What may pass by will.

Who may take by will,
Nuncupative will.

Mutual will.

Conditional will.

Written will, how to be executed.
Nuncupative will, how to be executed.
Witness to add residence.
Republication by codicil.

Will made out of this territory.
Will not duly executed. void.
Subsequent change of domicil.

557. Wills may be deposited for safe keeping.

558,
559,
560.

To whom to be delivered.
Will, when toe be opened by surrogate.
Lost or destroyed will.

provisiens.
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Sectiov 561. Written will, how revoked.
562. Evidence of revocation.
563. Revocation by obliteration on face of will.
564, Revocation of duplicate.
565. Revocation by subsequent will.
566. Revocation of subseqq'ent will does not revive the
first,
567. Revocation by marriage and birth of issue..
508, Revocation of woman's will by marriage.
569. Contract of sale not a revocation,
570. Charge or incumbrance not a revocation.,
571. Conveyance when not a revocation,
572. When it is a revocation,,
573. Revocation of codicils.
574. Afterborn child, unprovided for, to succeed.
575. Devises and bequests in certain cases not to lapse..
576. Witness to will, cannot take under wiil.
577. When witness may succeed.
573. Creditor a competent witness,

Sces 542. Every male person. of the age of eighteen ycars
or upwards, and every female of the age of sixteen years or
upwards, of sound mind, and no others, may dispose of real
and personal property; by a will duly executed, according to
the provisions of this Code.

Scc. 5437 A person lraving any insane delusion is incompe-
tent to make a will.

Scc. 54+ A will or part of a will procured to be made by
duress, menace, fraud or undue influence, may be denied pro-
bate ; and a revocation, procured by the same meaps, may be-
declared void. '

Scc. 545. Every. estate and interest in real or personal
property, to which heirs, husband, widow or next of kin might
succeed, may.be disposed of by will.

Sec. 546. A testamentary disposition may-be made to any
person capable by law of taking the property so disposed of,
except that no corporation can take under a will, unless ex-
pressly authorized by its charter or by statute so to take.

Sec. 547. A nuncupative will of real or. personal property,
or both, is valid, when made in contemplation, fear or peril of
death:
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1. By a soldier, while in actual military service, whether he
is an officer or privats, or a surgeon, or a servant of the army;
or,

2. By a sailor (whether he is an officer or surgeon, a marine
or mariner, or a servant of the vessel), after he finally goes on
board the vessel for theveyage, and before he comes on shore,
in port, after the voyage is over.

Sec. 548. A conjoint or mutual will is valid, but it may be

revoked by any of the testators, in like manner with any oth-
er will.

Sec. 549. A will, the validity of which is made by its own
terms conditional, may be demied probate, according to the
event, with reference to the condition.

Sec. 550. Every will, other than a nuncupative wi!l author~
ized by section 547, must be executed and attested as fullows:

1. 1t must be subscribed at the end theveof, by the testator
himself, or by some person in his presence and by his dircc-
tion’;

2. The subscription must be made in the presence of each of
the attesting witnesses, or be acknowledged by the testator to
each of them, to have been made by him or by his authority ;

3. The testator must, at the time of subseribing or acknowl-
edging the same, declare to the aftesting witnesses that the in-
strument is his will ; and,

4. There must be two attesting witnesses, each of whom
must sign his name us a witmess at the end of the will, at the

 testator’s request.

Sec. 551. A muncupative will is not required to be in writ-
ing, nor to be declared or attested with any fotmalities.

Sec. 552. A witness to a written will must write, with his
Dame, his place of residence; and a person who subscribes the
testator’s name, by his direction, must write his own name as
twitness to the will. But a violation of this section does not
affect the validity of the will.

See. 553. The execution of a codicil, referring to a previous
will, has the effect to republish the will, as modified by the
codicil,
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Sec. 554. A will of real or personal property, or both, ora
revocation thereof, made out of this Territory by a person not
having his domicil in this Territory, is as valid, when executed
according to the law of the place in which the same was made,
or in which the testator was at the time domiciled, as if it were
mwade in this Territory, and according to the provisions of this
c¢hapter.

Sec. 555. No will or revocation is valid unless executed eith-
er according to the provisions of this chapter, or according to
the law of the place in which it was made, or in which the tes-
tator was at the time domiciled.

Sec. 556. Whenever a will, or a revocation thereof, is duly
executed according to the law of the place in which the same
was made, or in which the testator was at the time domiciled,
the same is regulated, as to the validity of its execution, by the
law of such place, notwithstanding that the testator subse-
quently changed his domicil to a place, by the law of whick
such will would be void. -

Sec. 557. Every probate judge must deposit, in his office,

“any will delivered to him for that purpose, and give a written

receipt to the depositor ; and must inclose such will in 8 sealed
wrapper, 8o that it cannot be read, and indorse thereon the
nawme of the testator, his restdence, and the date of the deposit;
and such wrapper must not be opemed until its delivery under
the provisions of the next section. .

Sec. 558. A will deposited under the provisiens of the last
scetion must be delivered only :

1. To the testator in person;

2. Upon his written order, duly proved by the: oath of a sub-
scribing witness ;

8. After his death, to the person, if any, named in the in-
dorsement on the wrapper of the will; or,

- 4. If there is no such indorsement, and if the will was nof
deposited with the probate judge having jurisdiction of its pro-
bate, then to the probate judge who has jurisdiction.

Sec. 559. The probate judge with whom a will is deposited,
or to whom it is delivered, must, after the death of the testator
publicly open and examine the will and file it in his office, there
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to remain until duly proved, or deliver it to the probate judge
baving jurisdiction of its probate.

Sec. 560. A lost or destroyed will of real or personal prop- Lost or destror-
erty, or both, may be established in the cases provided in the
CopE oF CIvIL PROCEDURE, or any act in force, on that subject.

Sec. 562. Except in the cases in this chapter mentioned, no Written witi,
written will, nor any part thereof, can be revoked or altered,
otherwise than:

1. By a written will, or other writing of the testator, declar-
ing such revocation or alteration, and executed with the same
formalities with which a will should be executed by such testa-
tor; or,

2. By being burnt, torn, canceled, obliterated or destroyed,
with the intent and for the purpose of revoking the same, by
the testator himself, or by some person in his presence and by
his direction.

Sec. 562. When a will is canceled or destroyed by any oth- Evidence ot
~er person than the testator, the direction of the testator, and
the fact of such injury or destruction, must be proved by two

witnesses.

Sec. 563. A revocation by obliteration on the face of the Berocation by
will may be partial or total, and is complete if the material tcoot it
part is so obliterated as to show an intentioa to rewoke; bud
where, in order to effcet a new disposition, the testator at-
tempts to revoke a provision of the will, by altering or obliter-
ating it on the face thereof, such revocation is not valid unless

the new disposition is legally effected.

Sec. 564. The revocation of a will, executed: in duplicate, fumicae™ °*
way be made by revoking one of the duplicates.

Sec. 5G5. A prior will is not revoked by a subsequent will, nevoeationvy

wnless the latter contains an express revocation, or provisions i
wholly inconsistens with the terms of the former will ;. but in

other cases the prior will remains effectual so far as consistent.

with the provisions of the subsequent will..

Sec. 566. If, after making a will, the testator duly makes Revocation ot
and executes a subsequent will, the destruction, canceling or :"u:' sg‘éi.uot
. ' . .. nevive the
revocation of the latter does not revive the former, unless it arst.

sppears by the te;::s of such revocation that it was his inten-
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tion to revive the prior will, or unless after such destruction,
canceling or revocation, he duly republishes the prior will.

Sec. 567, If, after having made a ‘will, the testator mar-
ries, and has issue of such martiage, botn either in his lifetime
or after his-death, and the 'wife or*issue survives him, the will
is to be deemed revoked, unless provision has been made for
guch issue by some settlement, or unless such issue are provi-
ded for in the will, or in such way mentioned thérein us to show
an iméntion not to make such provision ; and mo otlrer evidence
to rebut the presumption of such revocation can be received.

Sec. 568. A will executed by an unmarried woman is re-
voked hy her subsequent marriage.

Sec. 5G9. An agreement made by a testator, for the sale or
transfer of property disposed of by a will previously made,
does not revoke such disposal; but the property passes by the
will, subject to the same remedies on the testator’s agreement,

for a specific performance or otherwise, against the devisees or

legatees, as might be had against the testator’s successors, if
the same had passed by succession.

Sec. 570. A charge or incumbrance upon any real or per-
sonal property, for the purpose of securing the payment of
money, or the performance of any other obligation, is not a re-
vocation of a will relating to the same property, previously ex-
ecuted; but the dispositions made by the will take effect subject
thereto.

Sec. 5T1. A conveyance, settlement, or other act of a testa-
tor, by which his interest in a thing previously disposed of by
his will is altered, but not wholly divested, is not a revocation;
but the will passes the property which would otherwise devolve
by succession.

Sec. 572. if the instrument, by which an dlteration is made
in the testator’s interest in a thing previously disposed of by
his will, expresses his intent that it shall be a revecation, or if
it contains provisions -wholly inconsistent with the terms and
nature of the testamentary disposition, it operates as a revoca-
tion thereof, unless such inconsistent provisions depend on a
condition or contingency, by reason of which they do not take
effect.
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Sec. 573. The revocation ofa will revokes all its codicils. Revocation of

codicils.

Sec. 5T4. Whenever a testator has a child born after the after-vorn

. . . . . . . . . ebild, unpro-
making of his will, either in his lifetime or after his death, and vided tor, to

dies leaving such child unprovided for by any settlement, and Pt
neither provided for nor in any way mentioned in bis will, the
child succeeds to the same portion of the testator’s real and
personal property, that he would have succeeded to if the testa-

tor had died intestate.
Sec. 575. Whenever any real or personal property is dis- Devisesana

posed of by will to a descendant or a brother or sister of the E%‘E%E‘}S‘
testator, and such legatee or devisee dies during the lifetime of
the testator, leaving a successor who survives the testator, such
disposition-does not lapse, but the thing se disposed of vests in
the surviving successors of the legatee or devisee, as if such
legatee or devisee had survived the testator and had died in-

testate.

Sec. 576. If a person is an attesting witness to the execm- Witness te wil
tien of a will wherein any beneficial devise, legacy, interest or wsder will.
power of appointment of any real or personal property, is made
-tosuch witness, and the will cannot be proved without his tes-
timony, the devise, legacy, interest or power is void 8o far only
83 concerns such witness, or any one claiming under him, and

the witmess is competent to prove the execation'of the will.

Sec. 577. An attesting witness to a will, without whose tes- When witzess
timony it cannot be proved, and who would have been entitled
to a share of the testator’s estate in ‘case the will had not been
established, succeeds ‘to the same portion of the testator’s es-
tate that he would have succceded to if the testator had died
intestate, not excceding the value of the devise or bequest to
him in the will.

Sec. 578. A creditor, whose debt is by a will charged upon creditor a

competent

property, is not therehy disqualified as a witness to prove the wituess.
execution of the wilh
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CHAPTER IIL

INTERPRETATION OF WILLS, AND EFFECT OF VARIOU3
PROVISIONS.

Sxcrion 579. Testator’s iniension, to.be carried out.
580. Intention to be ascertained from the will.
581. Rules of interpretation.
582. Several instruments are to be taken together.
583, 584, 585, Harmonizing various parts.
586. Words taken in ordinary sense.
587, Words to receive an operative construction.
588. Intestacy to be avoided.
539. Effect of techmical words.
§890. Te&hnical words not necessary.
991. Certain words not necessary to pass a fee.
592. Power to devise, how executed by terms of will.
993. Devise or bequest of all real or all personal property,
or both.
594, 595. Residuary clauge.
596. “Heirs,” “relatives,” ‘“issue,” “de¢scendanis,” &e.
597. Words of donation angd of limitation.
598. To what timo words refer.
599. Devise or bequest to a class,
600. When conversian, takes effact.
601. When child born after testator’s death. takes under.

will.
602. Mistakes and omissions,

603. When devises and bequests vest,

604. When cannot be divested.

605. Death of devisee or legatee.

606. Interestsin remainder are not affected.
607. Conditional devises and bequests,

608. Condition precedent, what.

609. Effect of condition precedent.

610. Conditiong precedent, when deemed performed.
611. Conditions subsaquent. what.

612. Dgvisees, &c., take as tepant in common.
613. Advanc_ements when ademptigpa.

touwes  Bee. 579. Awillisto be. constragd. according. to, the inten-
erriedout.  tion of the testator. Where his intention cannot haye effect,
to.its full extent, it must hqvp effect as far as possible.
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Sec. 580. In case of uncertainty, arising upon the face of a Intention te b
will, as to the application of any of its provisions, the testator’s o™ the vill-
intention is to be ascertained from the words of the will, tak-
ing into view the circumstances under which it was made; ex~

clusive of his oral declarations.

See. 581. IEn interpreting a will, subject to the laws of this Rulesor
. . . . . imterpretation.
Territory, the rules prescribed by the following sections of this
chapter are to be observed, unless an intention to the contrary
clearly appears.

Sec. 582. Several testamentary instruments, executed by Beveral instru-
the same testator, are to be taken ard construed together as texes sgethor.

one instrument.

Sec. 583. Al the parts of a will are to be construed in re- Hymonising
lation to each other, and so as if possible to form one consis-
tent whole, but where several parts are absolately irreconcila-
ble, the latter must prevail.

Sec. 584. A clear and distinct devise or bequest cannot be ¢
affected by any reasons assigned therefor, or by any other
words not eqqually clear and distinct, or by inference or argu-
ment from >ther parts of the will, or by an inaccurate recital
of or reference to its contenis in another part of the will.

See. 585. Where the meaning of any part of a will is am- ¢

biguous or doubtful, is may be explained by any reference there-
to, or recital thereof, in another part of the will.

Sec. 586. The words of a will are to be taken in their or- Jorg! taken
dinary and grammatical sense, unless a clear intention to use sense.

them in another sense can be collected, and that other can be
ascertained.

See. 587. The words of a will are to reeeive an interpreta- Words 9

tion which will give to every expression some effect, rather 2Peraiive

construction.
than one which shall render any of the expressions inopera-
tive,

Sec. 588. Of two modes of interpreting & will, that is to be Intestacy tove
preferred which will prevent a total intestacy.

Sec. 589. Technical words in a will are to be taken in their Xfect ot
technical sense, unless the context clearly indicates a contrary werds.
intention.
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Teemnicatwords  Sec. 590. Technical words are not necessary to give effect
ot nec o o . .. .
ROLROTEET 1o any species of disposition by a will.

Certain words Sec. 591. The term “ heirs,” or other words of inheritance,

aut necessary

wpass atees  gre not requisite to devise a fee, and a devise of real property
passes all the estate of the testator, unless otherwise limited.

Pewer todeviss,  Sec. 392. Real or personal property embraced in a powerto

how executoed

vy terms ot will. devise, passesby a will purporting to devise-all the real or per
sonal property of the testetor.

Devissor Sec. $98. A devise or bequest of all the testator’s real or
quest of 2 . .
real or all _personal -propetty, in express-terms, or in any other terms de-

personal prop: . o . . .
w1y erbeth.  .moting his intent to dispose of all his real ar -personal property,

‘passes all the real or personal property which he was entitled
<to digpose of by will at-the time of his death.

Residuary Sec. -594. A devise of the residue of the testator’s estate,

' property, or real property, passes all the real property which
he was entitled to devise at the time of his death, not other
wise effectually devised by his will.

14, Sec. 595. A bequest of the residue of the testator’s estate,
property or personal property, passes all the personal property
which he was entitled to bequeath at the time of his death, not
otherwise effectually bequeathed by his will.

e Sec. 596. A testamentary disposition to *heirs,” “rels-
““1ssue,” ! 3 ¢ } M ¢ . L. ¢ res-
+ descendants,” tions,” ‘ nearest relations,” ‘‘representatives,”” ¢ legal rep

C.

entatives ”’ or ““ personal representatives,” or ¢ family,” ‘I
gue,”’ ¢ descendants,” ““nearest’ or * next of kin "’ of any per
son, without other words of qualification, and when the terms
are used as words of donation and not of limitation, vests the
property in those who would be entitled to succeed to the pro-
perty of such person, according to sections 642 and 643 of this
Code.

Wordeof Sec. 597. The terms mentioned in the last scction are used
limitation. as words of donation, and not limitation, when the property
given to the person so designated, directly, and not as & qual-

ification of an estate given to the ancestor of such person.

To what time Sec. 598. Words in a will referring to death or gurvivorship,
simply, relate to the time of the testator’s death, unless Po%
session is actually postponed, when they must be referred 0
the time of possession,
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Sec. 599. A testamentary disposition to & class includes Deviseor |
every person answering the description at the testator’s death; '
but when the possession.is postponed to a future period, it in-
cludes also all persons coming within the description, before the
time to which possession is postponed.

Sec. 600. When a will directs the conversion of real prop- Jihe, enver-
erty into money, such property and all its proceeds must be °™*
deemed personal property, from the time of the testator’s
death.

Sec. 601. A child conoeived before, but not born until after ¥hen chim

born after
testator’s

a testator’s death, or any. other period when a disposition to a 42} ,xes
class vests in right or in possession, takes, if answering to the "™ ™'
deseription of the class..

Sec. 602. Wheu, applying a will, it is foand.that there is an Mistakes and
imperfect description, or that no person or property. exactly
answers the description, mistakes and omissions munst he cor-
rected, if the error appears from the context of the will er
from extrinsic evidence; but evidence of the declarations of the

testator as to his intention cannot be received.

Sec. 603. Testamentary dispositions, including devises and wien devires
and bequests

bequests to & person on attaining majority, are presumed to vest.
vest at the testator’s death.

Sec. 604. A testamentary disposition, when vested, cannot Fhen cannot
be divested unless upon the occurrence of the precise contin-
gency prescribed by the testator for that purpose..

Sec. 605. If a devisee or legatee dies during the lifetime of Death ot
the testator, the testamentary disposition to.him fails, unless lesate.
& intention appears to substitute some other -in his plaee.

Sec. 606. The death of a devisee or legatee of a limited in- Intereats in
terest, before the testator’s death, does not defeat the interests wot aneciod.
of persons in remainder, who survive the testator.

Sec. 607. A conditional disposition is one which depends Conditionat

deviges and

Upon the occurence of some uncertain event, by which it is vequesu.
tither to take effect or be defcated.

See. 608. A condition precedent in a will is one which is condition Lt
required to be fulfilled before a particular disposition takes ™*****" ™"
effect,
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Sec. 609. Where a testamentary disposition is made upon s
condition precedent, nothing vests until the condition is fulfilled ;
except where such fulfillment is impossible, in which case the
disposition vests, unless the condition was the sole motive there-
of, and the impossibility was unknown to the testator, or arose
from an unavoidable event subsequent to the execution of the
will.

Sec. 610. A condition precedent in a will is to be deemed
performed when the testator’s intention has been substantielly,
though not literally, complied with.

Sec. 611. A condition subsequent is where an estate or in-
terest is 8o given as to vest immediately, subject only to be di-
vested by some subsequent act or event.

Sec. 612. A devise or legacy given to more tha.n one person
vests in them as owners in common.

Sec. 613. Advancements or gifts are not to'be ‘taken a¢
ademptions of general legacies, unless such intention is ex-
pressed by the testator in writing.

CHAPTER III.

GENERAL PROVISIONS.

Bxcrion 614, Nature and designations of legacies.
1. Specific.
2. Demonstrative.
3. Annuities,
4. Residuary.
5. General.
615. Order of sale in case of an intestate,
616. Order of sale in case of a testator,
617, 618. Legacies, how charged with debts.
619. Abatement.
620. Specific devises and legacies.
621. Heir's conveyance good, unless will is proved within
four years.
622, Possession of legatees.
623. Bequest of interest.
624. Satisfaction,
625. Legacies, when due.
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8zcrion 626. Interest,
627. Construction of these rules.
628. Executor according te the tenor.
629. Power to appoint is invalid.
620. Executor not to act till qualified.
631. Executor of an executor.

632. Provisions as to revocations,
633. Execution and construction of prior wills not

affected.
834. “Wills” inclades codicils.
635. The law of what place applies. ‘
636. Liability of beneficiari¢s for testator’s obligations.

Sec. 614, Legacies are distinguished and designated, accord- Natare se

. i i designation of
ing to their nature, as follows: legacies.

1. A legacy of a particular thing, specified, and distinguish- spsis.
ed from sll others of the same kind belonging to the testator,
fs specific ; if sach legacy fails, resort cannotbe had to the oth-
er property of the testator;

2. A legacy is demonstrative when the particular fund or Demcastiai:ve
personal property is pointed oat from which it is to be taken or
paid ; if such fund or property fails, in ‘whole or in part, resort
may be had to the general assets, as in case of a general
Yegacy ;

3. An annuity is 2 bequest of certain specified sums periodi- Awauisies.
eally; if the fund or property out of which they are payable
fails, resort may be had to the general assets, as in case of a
general legacy ;

4. A residuary legacy embraces only that which remains af- Residnery.
ter all the bequests of the will are discharged;

5. All other legacies are general legacies. Geaarel.

Bec. 615. When & decedent dies intestate, the property, ex- Order of suts
cept such as is otherwise disposed of under section 640 of thig intestscy.
Code, and such as is exempt under the Copk oF CiviL Prook-

DURE, or any statute exempting property from execution, i3 to
be resorted to, in the following order, in payment of debts :

1. Personal property ;

2. Real property other than estates of freehold;

3. Estates of freehold.

Seo. 616. The property of a testator, with the exception Ordsr stasts

. in caseof o
specified in the last section, is to be resorted to, in the follow. “stster.

ing order, for the payment of debts and legacies;
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1. Personal property, excepting such as is expressly exempt-
ed in the will;;

2. Real property expressly devised to pay debts or legacies,
where the personal property is exempted in the will, or where
the personal property which is not exempted is insufficient;

3. Real property which is not effectually devised ;.

4. Property, real or personal; charged-with debts or legs-
cies ; but though real property be charged with the payment
of legacies, the personal property is not to be exonerated;

5. The following property,. ratably : real property, devised
without being charged with debts or legacies, and specific and
demonstrative legacies ;- '

6. Personal property expressly exempted in the will.

Sec. 617, In the application of the personal property of
decedent to the payment of debts, legacies must be charged in
the following order, unless a different -intention is expressed
in the will ;

1, Residuary, legacies;

2. General legacies ;

8, Legacies given for a valuable consideration, or for the
relinquishment of dower, or some right or interest ;

4. Specific and demonstrative legacies.

Sec. 618. Liegacies to husband, widow or kindred of any
class, are chargeable only after legacies to persons not related
to the testator.

Sec. 619. Abatement takes place inany class only as be-
tween legacies of that class, unless a different intention is ex-
pressed in the will.

Sec. 620. In a specific devise or legacy the title passcs by
the will, but, in case of legacies, possession can only be ob-
tained from the personal representative; and he may be au-
thorized by the probate judge to sell the property devised or
bequeathed, in the cases herein provided.

Sec. 621. The rights of a purchaser or. incumbrancer of
real property, in good faith, and for value, derived from any
person claiming the same by succession, are not impaired by
any devise. made by the decedent from whom succession is
claimed, unless the instrument, containing such devise is duly
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proved as a will, and recorded in the office of the probate judge
having jurisdiction thereof, or unless written notice of such de-
wise is filed with the probate judge of the county where the real
propersy is situated, within four years after the devisor’s death.

Sec. 622. Where specific legacies are for life only, the first Possession of
legatee must sign and deliver to the second legatee, or, if there
isnone, to the personal representative, an inventory of the
property, expressing that the same isin his custody for life
only, and that, on his decease, it is to ba delivered-and to re-
main to the use and for the benefit of the second legatee, or to
the personal representative, as the case may be.

See. 623. In case of a bequest of the interest or income of Bequest of

. . interest.
acertain sum or fund, the income accrues from the testator’'s
death.

Sec. 624. A legacy, or a gift in. contemplation, fear or satismction.
peril of death.may be satisfied.

Sec. 625. Legacies are due and deliverable, at the expira- Legacies whea.
. o0 ne,
tion of one year after the testator’s decease. Annuities com-
mence at the testator’s desease..

Bee. 626. Legacies bear interest from the time when they ;uterest,
are due and payable, except that legacies for maintenance, or
to the testator’s widow, bear interest from the tcstator’s de-.
ceml

Sec. 627. The four preceding sections are in all cases to be construction
controlled by a testater’s express intention.. of thete rulee.
Sec. 628. Where it appears, by the terms of a will, that it seseator

was the intention of the testator to commit the execution there- tbetenor.
of and the administration of his estate to any person as execu-
tor, such person, although not named executor, is entitled to
letters testamentary in like manner as if he had been named:
executor.

Sec. 629. An authority to an executor to appoint an execu- Rewer to ap-
for is void point void;

Sec. 630. No person has any power, as an executor, until Executor net
O aet tl

be qualifies, except that, before letters have been issued, he qualiged
may pay funeral charges and take necessary measures for the

preservation of the estate.
8
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Sec. 631. No executor of an executor, as such, basany pow-
er over the estate of the first testator.

Sec. €32. The provisions of this Title in relation to the re-
voeation of wilis, apply to all wills muade by any testator living
at the expiration ci cue year from the time thie article takes
effect.

Sce. 633, The provizsions of this Title do not irapair the
validity of the exccution of any will made bLefore this articie
takes effoet, or affect the construction of any such will,

Sce. 624 The terin “will)” as used in this Code, includes

all codieils as well ns willa,

Sec. 628, Excopias otherwice peoviled, the validity aud in-
terpretation of walls 1s governed, when relating to veal property
within this Territory, Ly the law of this Territory ; whenre-
lating to personal property, Ly the law of the testator’s domieil.

See. G306, Those to whom property is given by will, are lia-
ble for the obligations of the testator in the cases and to the
extent preseribed by the Cove oF Civit PrRocepUrEe, or the

statutes In ruch case made and provided.

TITLE Vi,
SUCCESSICN.

“acrion 6370 Snecession defined,

658, Oflice of personal representatives,

639, Who are personal representatives.

610, Certain personal and other property not zssets but
retwned by fumily,

£41. Who to retain such preperty .

42, Urder of snceession.
1. Husband.
2. Wife ana children.
3. Wife and next of kin,
4, Wife alone.

- 5. Children alone.

643. Where therc is neither widow nor children,

644. Successor of deccased parent.

645. Relativee in equal degree; in unequal degree.
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Sectiox G646, Several heirs, how to hold.
647. Abolition of dower and curtesy.
648. Certain estates, &c., not to be aflected.
649, Trusts,-
650. Trust estates vest in the district court,
fi51. Property in common.
652. Joint property.
€53. Snccession to real property of & cepartnership,
654, €53, 656. When advancement te be sot-oiior dv -
deducted.
657. Nelatives of the haif bload.
€32, 629, Computation of degrees.
66D, Aliens.
601, Mother, &c, of illegitimate decedent may suecersd.
652, Hicgitimate child may succeed to mother’s propevty
653, Ihozitiwmacy,
Aot Posthumons relatives,
605, Divorce bars succeszion between ti:c partics.
Gio. Who e represontatives.
€67. Excheat.
663, Title of territory subject to charges.
609, Liability of successors for decedent’s chiivitions.

See. 637. Succession is the eoming in of another to take the
property of one who dies without disposing of it by will,

See. €38. The property, both real and personzl, of ary one
who dies without disposing of it by will, passcs, in the first in-
stance, to the personal representatives of such person, astrus-
tees:

1. To make the provision for the surviving husband or wife
or child, which is directed by section 640 ;

2. To apply the property to the payment of the debts of the
decedent, according to the Title on Wills and the provisions of
the Copk oF CIvIL PROCEDURE, or the laws on that sukject ;
and

3. To distribute any remaining property among those en-
titled to succeed to the property of the decedent, according to
the provisions of this Title.

Sec. 639. The personal representatives of a decedent are
his executors or administrators, including administrators with
¥ill annexed, who have duly qualified according to the provis-
iong of the CopE oF CIVIL PROCEDURE, or the laws now in
force on that subject.
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Sec. 640. Where a decedent leaves a husband, wife or child,
the following property is to be immediately delivered by the
personal representative, to such wife or husband, and.child or
children, and is not to be deemed assets ::

1. Any estate or interest, to. the value, of one thousand dol-
lars, ia-a lot.and buildings thereon, occupied as a residence by
the decedent, and which, by law, is exempt, as a homestead,
from sale on execution; '

2. All sewing machines, spinning wheels, weaving looms,
and stoves, used by the family;

3. The family Bible; one pew, family pictures, and" school
books used by -the family; -and books, not exceeding in value
one hundred dollars, used as part of the family library;

4. Sheep, to the number of ten, with their fleeces, and the
yarn and cloth manufactured from the same; .two cows and
four swine ; '

5. All wearing apparel and clothing,. and the wife’s’ orne-
ments; all beds, bedsteads and bedding; all cooking utensils
and kitchen furniture ;

6. All famijly stores, or pravisions,. or supplies, for ordinary,
domestic use; a

7. Household furniture, or other personal property, of
money, to the value or amount of two hundred and fifty dollars;.
and,

8. Letters and otlier private writings.

Sec. 641. The property mentioned in the last section is t0-
‘remain - in the possession of the husband or wife if there 18
one, during the time such husband or wife resides with and
provides for the child or children of the marriage. When a1y
child ceases so to. reside,.he is entitled to receive an equal share, .
or the value thereof, of such property, except that a wife may
retain, as her own, her wearing apparel and ernaments, and
ene bedstead and bedding. ‘

Ses. 642. All property remaining after paying of such debts
of a decedent as by law can be collected by execution, snd
satisfaction of the dispositions of his will, is to be distributed,
together with any damages recovered by the personal represen-
tatives for any wrongful act, neglect or default which caused the
decedent’s death, to the successors of the decedent as follows:



CIVIL CODE. 117

d..If a decedlent leaves a husband, the whole surplus goes to Husband.
him, notwithstanding that it was the separate property of the
wife, unless durmng the marriage she-alienated such property,
_or effectually disposed thereof on her-decease, by will or by gift
in view of death ;
2. If the decedent leaves a wife and lineal descendants, one- Widow and
third part goes to the wife, and the other two-thirds to the
nearest lineal descendants and the successors of those who are
deceased ;
3..If the decedent leaves a wife and no descendants, and Widow and
leaves a father or mother, brother or sister, the whole surplus,
if it’does'not exceed in value at the time of distribution ten
“thousand dollars, -goes to-the wife; if it exceeds ten thousand
dollars, but does not exceed twenty thousand dollars, then ten
thousand dollars go to her; if it exceeds twenty thousand dol-
lars, then one-half goes to her ; the remainder if any, goes to
“the father and mother or the survivor of them, or, if neither is
living, to tlxe brothers and sisters, and the successors of those of
them-who are deceased ;
4, If the decedent leaves a wife, and no descendant, parent, widow sions.
brother, or sister, the-whole surplus goes to thewife;
5. If the decedent leaves no husband or wife, the whole sur- Cuildren alone.

“Plus goes equally to the rearest lineal descendants, and the suc-
~cessors of those 'who are ‘deceased.

Sec. 643. Tfa decedent leaves no husband or “wife, and no Where there s
descendant, the whole surplus of the estate goes to the next of nor children.
~kin, and the successors of those who are deceased, as follows:
1. To the father or mother, or either of them;
2. If there is no parent, to the brothers and sisters, in equal
‘shares, and the successors of those who are deceased ;
3. If theresismo parent or brother or sister, or successor of a
Drother or sister, then to themnext of -kin and the suceessors of
those who are deceasedl.

Sec. 644. The successors of a deceased parent cannot take Sucsesserot
by representation in place of the parent.

Bec. 645. Where the successors of the decedent, except pa- Relatires iv,
rents, are allin equal degree of consanguinity to the decedent,
their shares are equal ; but if several are of unequal degree, each In anequal
of the nearest degree succeeds to the share to which he woald
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have been entitled had all thosein the same degree, who have
died leaving issue, been living ; and the iasuc of those who hare
died, respectively succeed to the shares which such deseendants
or next of kin woeld have received if living.

Sce. 645, Whenever real property, or a share thereof, vess
in several parsons under the provisions of this Title, they tuke,
as owners iu common, in propurtion to their respestive rights.

Sce. G17. Dower and curtesy are abolished.

Sce. 648. This Titlc does not affect any limitation of a2
estate or interest by deed or will,

Sce. 64Y. The interest of any persen in real property Leld
in trust for him, if not devised by bim, vests in his successors,
accordiug to the provisions of this chapter.

Sce. 650. Upon the death of a sole trustee of an expres
trust, whether a resident of this Territory or not, the trus
estate does not devolve by succession, but the trust, if then ug-
executed, vests in the district court, with all the powers an:
dutics of the originul trustee, and must be executed by a per
son appointed for that purpose, under the direction of the
court.

Sec. 651, Gu the death of one of several owners in commed
his title pusses in like mapner with his other property.

See. 652. On the death of one of two or more joint owDers
with right of survivership, his title passes io the surviving Joist
owners.

Sec. 653. On the death of a partuer, the surviving pa
saceeed to all the partnership property, whether real or persow
al, in trust for the purposes of liquidation, cven though the dt
ceased was appointed hy agrecment sole lignidator; and the -
terest of the deceased in the ultimate distribution of the part
nership asseis passes to thuse who succeed to his sther persod
al property.

Sec. 654. When any real or personal property, oF bo.th,
whethier within or without this Territory, of a person who@ﬁ
intestate as to all Lis property, hasbeen advanced by such 12
testate, directly, or by virtuc of a beneficial power, or of "’_PO“'
er in trust with a right of selection, to a person eptitled to sU¢
ceed to his property, and witha view to a portion or settlement

rtners
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in life, and so expressed in the instrument establishing the set-
tlement or portion, the value thereof as expressed in the in-
strument must be reckoned, for the purposes of this section
only, as part of the property of such intestate which his sue-
cessors are to receive; and if such advanccwent equals or
extceds the share which such relative would be entitled to res
ceive, of the property so reckoned, then such relative and his
successors have no share in the property of the intestate.  But
if the advancewment is less than such share, he and his success-
ors are to have so much only of the property as is suflicient to
make it equal to such share.

Sec. 655. The exclusion from succession, and the adjuste
ment of shires under the provisions ef the last soction, take
effcct only upon judgment in a civil action,

Sec. 656. Unless both the purpose and the vaiue of the sct-
tlement or portion, are expressed in tieastrument of settle-
ment, there is no legal advanceraent within the provisions of
gecticn 654,

Sec. 657. Relatives of the half bleod, on either the paternal
or maternal side, and their descendunts, and the successors of
bath, succeed equally with those of the whole Llood, except that
to real property, which came to the decedentby succession,
devise or gift of his relative, none who arc not in any wise of
the blood of such relative cun succeed.

See. 653. In determining suceeszion, degrees of relutionship
sre reckoned by counting from tie decedent up to the common
encestor, and then down to the relative in question; reckoning
a degrec for each person.  In such computativn the decedent
excluded, the relative included, and the common ancestor
counted hut once.

See. 659. Brothers and sisters are in the first degree of re-
lationship, which ruie applies for the bencfit of their succexsors,

Sec. 660. Aliens may take in all cases, by succession, as
well as citizens; and no person, capable of succeeding under
the provisions of this chapter, is preciuded from such succession
by reason of the alienage of any relutive.

See. 661. The mother of an illegitimnate child, and the rela-
ives on the part of the mothior, succeed to its property as 1f ke

¢hild were legitimate.
g
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Sec. 662. In case of the 'death of a motherlexving no law-
ful issue, and no husband, and leaving illegitimate children er
their descendants, such children and descendants succeed in the
same manner as if such children were legitimate.

Sec. -663. No person can succeed through an illegitimate re-
lationship, excopt in the cases hereidbefore provided.

Sec. 66L. Relatives ‘of a decedent, conceived before his
death, but born thereafier, succeed, as if bornin his lifetime
and surviving him.

Sec. €65. Where a mafriage has been dissolved for the mis-
conduct of either party thereto, the guilty party is not enti-
tled to succeed to the property of the other.

Sec. 666. Where & person,'who 'would have ‘béen entitled,
if living at the death of anether, to succeed to his property,
dies before the latter, the property which he would thus have
taken by succession, if living, passes to those who would have
been entitled to succeed thereto, if hehad so taken it, and had
ddied immediatdly thereafter.

Sec. 667. If there is ne one capable of succeeding under the
preceding sections,the property of a decedent devolves to the
people of the Territory.

Sec. 668. Real property passing to the Territory under the
last section, whether held by the Territory or its grantees, is
subject to the same charges and trusts to which it would have
been subject if it had passed by succession; and’ the district
court has power to direct the United States district attorney
for this Territory to convey the same to the parties entitled, or
to a new trustee appointed by the court.

Sec. 669. Those who succeed to the property of a decedett
are liable for his obligations in the cases, and to the extent,
prescribed by the Cobk o CiviL PROCEDURE, or by the stat-
utes on that subject.
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DIVISION THIRD.
OBLIGATIONS.

PART 1. Obligations in general.
II. Contracts.
III. Obligations imposed by law.

AV. Obligations arising from particular transactions.

PART 1.
OBLIGATIONS IN GENERAL.

‘TrtLE 1. Definition of abligations.
II. Interpretation of obligations.
III. Transfer of obligations.
'IV. Extinction of obligations.

TITLE 1.

DEFINITION OF OBLIGATIONS,

‘Secrion 670. Obligation, what.
671, How created.

Sec. 670. An obligation‘isalegal dtity, by which a person ouication,
i8 bound to do or'not to do & certain thing. what.
Sec. '671. "An obligation arises either from:
1. The contract of the parties; or,
2. The qperation of law.

How created.
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TITLE I1.

INTERPRETATION OF OBLIGATIONS.

CeAPTER 1. General rules of interpretation.
II. Joint or severul cblivations.
IIT. Conditinnal obligations.

IV. Alternative ollizations.

CHAPTER 1.

GENERAL RUVLLS OF INTERPRETATION.
Section 672, General rulea.

Cozeral rules. Sec. 672. The rules which govern the interpretation of con-

tracts are preseribed by Part 1L of this Division. Otlier obli-
gations are interpreted by the same rules by which statutes ¢f
a similar nature are interprered.

CHAPTER 1II.

JOINT OR SEVEKAL OBLIGATIONS.

Section €73, Obligation, joint or several, &e,
€74, When joint.
675, Contribution beiween Juint pariien.

@ . ligacion,

Qg Sec. 673. An obligation imposed upon sever
sererat e right created in favor of several perssns,
1. Joint;
2. Several; or,
3. Joint and several.

al persons, 2r a
wmay be:

Waia o, Sec. 674. An obligation imposed upon several persons, or a

right created in favor of several persons, is presumed to be
Jeint, and not several, except in the special cases mentioned in
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the Title on the INTERPRETATION OF CoNTRACTS. This pre-
sumption, in the case of a right, can be overcome only by ex-
press words to the contrary.

Sec. 675. A party to a joint or joint and several obligation,
who satisfies more than his share of the claim against all, may
require a proportionate contribution from all the parties joined
with him.

CITAPTER IIL

CONDITIONAL OBLIGATIONZ,

frcrion 670. Obligation, when conditional.
677. Couditions, kinds of,
6738. Conditicns precedent.
675. Couditions concurrent,
629, Condition subrequent.
6R1. Performance, &e., of conditions when essentiai.
S§:2. When performance, &e., excused.
633, Impossible or unlawful eoaditions void.
834 Couditions invclving for{eiture, how construed.

Sec. 676. An obligation is conditional, when the rights or
duties of any party thercto depend upon the occurrence of an
uncertain event.

Sec. 677. Conditions may be precedent, concurrent or sub-
sequent. '

Sec. 678. A condition precedent is one which is to be per-
formed before some right dependent thereon accrues, or some
act dependent thereon is performed.

See. 679. Conditions concurrent are those which are mu-
taally dependent, and are to be performed at the same time.

Sec. €80. A condition subsequent is one referring to a fu-

. ture event, upon happening of which the obligation becomes
10 longer binding upon the other party, if he chooses to avail
bimself of the conditivn.

See. 681. Before any party to an obliigation can require
another party to perform any act under it, he must fulfill all
conditions precedent thercto imposed upon himself; and must
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be able, and offer, to fulfill all conditions concurrent, so im-
posed upon him, on the like fulfillment by the other party; ex-
cept as provided by the next section.

Sec. 682. Ifa party to an obligation gives notice to another,

before the latter is in default, that he will not perform the
-game upon his part, ard does not retract sech notice before the
‘time at whioh performance upon his.part is due, such other
party is entitled to eaforce the obligation without previously
performing or offering to perform any-conditions-upon his par,
.in faver of the former party.

Bec. 683. ‘A condition in a contract, the fulfillment of which
is impossible or unlawful, within the meaning of the-article on
the OBIECT OF CONTRACTS, or which is repugnant to-the na-
ture of the interest created by the contract, is void.

.Bec.- 684. A condition imvolving a forfeiture must be
strictly interpreted against the party for whose. benefit it
~created.

CHAPTER 1V.

ALTERNATIVE OBLIGATIONS.

Sxcrion 685, Who has the right of selection.
686, Right of selection, how lost.
687. Alternatives indivisible.
688. Nullity of one or more of alternative obligations.

‘Bec.:685. If an obligation requires the performance of one
of two acts, in the alternative, the party required to perform
shas: the right of selection; unless it is otherwise provided by
‘the terms of the obligation.

See. 686. If the party having the right of selection between
alternative acts does not give notice of his selection to the other
party within the time, if any, fixed by the obligation for thst
purpose, or, if none is so fixed, before the time at which the
obligation ought to be performed, the right of selection passes
to the other party.

Sec. 687. The party having the right of selection betweel
alternative acts, must select one of them in.its entirety, 88
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cannot select part of one and part of another, without the con-
sent of the other party.

Sec. 688. If one of the alternative acts required by an obli- Nuhity of one

or more of

gation i8 such as the law will not enforce, or becomes unlawful, bty

or impossible of performance, the obligation is to be interpre-
ted as though the other stood alone..

TITLE III:

TRANSFER OF OBLIGATIONS,

Secrrox 689. Burden of obligation, not transferable.
690. Rights arising out of obligation, transferable..
691. Covenants ruuhing,with land, what.
692, 693, 694. What covenants run with the land.
695. What covenants run with land when assigns are

named.

606, Who aie bound.by covenants.
697. Who are not.

698. Apportionment of covenants,

See. 689. The burden of an obligation may be transferred, Bardentot

with the consent of the party entitled to its benefit,but not oth- transteravie.
erwise, except as provided by section 697.

Sec. 690. A right arising out of an obligation is the pro- Biehts arising

perty of the person to whom it is- due, and may be transferred tion trauster-
as such.

Sec. 691. Certain covenants, contained in grants of estates Covenantee
it real property, are appurtenant to such estates, and pass with laud, wha.
them, so as to bind. the assigns of the covenantor, and to vest
in the assigns of the covenantee, in the same manner as if they
bad personally entered into them. Such covenants are said to

run with the land,

Sec. 692. The onl.y covenants which run with the land, are What corenaaty
those specified in this Title, and those which are incidental !an.

thereto..

Sec. 693. Every covenant contained in a grant of an estate 14.
in real property, which is made for the direct benefit of the pro-
perty, or some part of it, then in existence, runs with the land.
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Sec. 694. The last gection includes covenants of warranty,
for quiet enjoyment, or for furtler assurance, on the part of a
grantor, and covenants for tiie payment of rent, or of taxes or
asgessments upon the land, on the part of a grantee.

Sec. 635. A covenant for the addition of some new thing to
real property, or for the direct benefit of some part of the prep-
erty not then in existence or annexed thereto, when eontained
in a grant of an estate in such property, and made by the cov-
enantor expressly for his assigns or to the assigns of the coves
pantee, runs with the land so far only as the assizas thus
mentioned are concerncd,

Sec. 690. A covenant runoing with the land binds theee
only who acquire the whole estate of the covenantor in some
part of the property.

See. 697. No one, merely by rcason of havinz acquired an
estate subject to a covenant rununing with the land, is liabie
for a breach of the covenant befire he acquired the estate, or
after he has parted with it, or ceascd te enjoy its benefits.

See. 698, Where several persons, holding by several titles,
are subject to the burdon, or cutitled to the benefit of a coves
nant ruoning with the land, it must be appevtioned among
them 2ccording to the value of the property subject to is held
by them respectively, 1f such value can be ascertained, and if
not, then according to their respective interests ia point of
quantity.

TITLE 1V,

EXTINCTION OIF OBLIGATIONS,

CuarTer I. Performance.
II. Offer of performance.
IIL. Prevention of performance or offer.
1V. Accord and satisfuction,
Y. Novation.
VI. Release.
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CHAPTER 1.

TERFORMANCE.
Obligation extirguished by performance.
Performance Ly one of several joint debtors,

Performane: to one of joint creditors,
Eift-ct of directinns by creditors,

703, Partial pertormance.
104, Ty ment, what.

705, Application of general performance.

\

See. 609. Full performance of an obligation, by the party i
nbase duty it is to perform it, or by any other person on his spemsa:
“half, and with his assent, if accented by the creditor extin-
gushes it,

wformiate by
ne 9l ATTer«
RANRI SRS L

Sec 700. Performance of an obligation, by one of several
trsons who are jointly liable underit, extinguishes the liabil-

‘—aru

--.v Of d“-

Sec. 701. An obligation in favor of several persens is ex- p...
tinguished by
tue case of a deposit made by owners in common, or in joint
“wnership, which is regulated by the Title on DePosIT.

stante 0

performance rendered to any of them, exceptin ¢

Jeunt
008,

Yec. 702. If a creditor, or any one of two or more joint xectse
treditors, at any time directs the debtor to perform his obli- AT
ftion in a particular manner, the obligation is extinguished
'Y performance in that manner, even though the creditor does

¥ receive the benefit of such performance.

Sec. 703. A partial performance of an indivisible obligation pate: p--
tXtinguishes a corresponding proportion thereof, if the benefit o
f such performance is voluntarily retained by the creditor,
but not otherwise. If such partial performance is of such a
Uature that the creditor cannot avoid retaining it, without in-
Juring his own property, his retention thereof is not presumed
% be voluntary.

8ec. 704. Performance of an obligation for the delivery of rarz-a:, =t
Roney nly, is called payment.
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Sec. T05. Where a debtor, urder several obligations to
another, does an act, by, way of performance, which is equally
applicable to two or more of such obligations, such performance-
ig applied as follows ;

1. If, at the time of performance, the intention or desire of
the debtor that such performance should be applied to the ex-
tinction of any particular obligation, is manifested, to the cred-
itor, it is 8o applied ;

2. If no such application is-then made, the creditor, within a
reasonable time after such performance, may apply it toward
the extinction of any obligation, performance of which was due-
to him from the debtor at the time of such: performance; ex-
cept that if similar obligations were due to him both individu-
ally and as a trugtee, he must, unless otherwise directed by the.
debtor, apply the performance to the extinction of all such ob-.
ligations in eqnal proportion ;. and an application once made
by the creditor cannot be rescinded without the consent of the.
debtor ;

3. If neither party makes such application, within the time
prescribed herein, the performanoe is applied to the extinction
of obligations in the following order; and, if there is more than
one obligation of a particular class, to the extinction of all in
that class, ratably :

(1.) Of an obligation due at the time of performance;:

(2.) Of an obligation not voidable at the option of. the debtor;

(3.) Of an obligation secured by a lien, or collateral under-
taking ;-

(4.) Of interest ;

(5.) Of the obligation,earliest in date of maturity;

{6.) Of the obligation which.it iz most for. the interest of the
debtor to extinguish.

CHAPTER II,

OPBER OFE PERFORMANOB.

Secrion 706. Obligation extinguished by offer of performance.
707. Offer of partial performance,
708. By whom to be made,
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Szcrion 709. To whom to bemade.
710. Where offer may be made.
711. When offer must be made.

732. Compensation after delay in performance
713. Conditional offer.
7H. Ability and willingness, essential.
715. Production of thing to be delivered, not necessary,
716. Thing offered, to be kept separate.
717. Performance of condition precedent
. 718. Written receipts.

719. Extinction of pecuniary obligation:

720.. Objections to mode of offer.

721. Title to thing offered.

722. Custody of thing offered.

723. Effect of ofter on accessories of obligation.

724. Creditor’s retention of thing which he refuses te
accept.

725. Effect of offer on accessories of obligation.

726. Creditor’s retention of .thing, which he refuses to
accept.

Sec. T06. An obligation is extinguished by-an offer of per- ovisation
fermance, made in- conformity to the rules -herein prescribed, by ofrer ot

perfermance.
apd with intent to extinguish the obligation.
Sec. T0T. An offer of partial performance is of no effect. ®er of partial

performance.
Sec. T08.- An offer of performance must be made by the B7 whom tobe
debtor, or by some person -om his behalf and -with his assent.

Sec. 709. An offer of performance must be made to the To whom to be
creditor, or-to any one of two or more joint creditors, or to a
person authorized by one ar more of.them-to- receive or collect
vhat is due under the obligation, if such creditor or author-
ised person is present at the place where the offer may be made ;
and if not, then to a notary public.

Sec. T10. In the absence of an express provision to the cone wuere ofter
trary, an.offer of performance.may be made, at the option of e mades
the debtor : .

1. At any place appointed by the creditor; or,

2. Wherever the person, to whom the offer ought to be made,
¢an be found ; or,

3. If such person cannot, with reasonable diligence, be found
within this Territory, and within a reasonable distance from
his residence or glace of business, or if he evades the debtor,
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then at his residence, or place of business, if the same ean,
with reasonable diligence, be found tithin the Territory; or,
4. If this cannot be done, then at any place ¥ithin this Ter
ritory.
Yhenofer  Sec. T11. Where an obligation fixes a time for its perforn:
ance, an offer of performance must be made at that time, withe
in reasonable hours, and not before nor afterwards.

1de Sec. 712. Where an obligation does not fix the time forits
performance, an offer of performance may be made at any time,
before the debtor, upon a ressorable demand, has refused to
perform.

Qompensation  Soc. T13. Where delay in performance is capable of exact

performance.  gng entire compensation, and time has not been expressly de-
clared to be of the essence of the obligation, an offer of per
formance, accompanied with an offer of such compensstion,
may be made at any time after it is due, but without prejudice
to any rights acquired hy the -creditor or by any other persi
in the meantime.

Offertove o Sec. T14. An offer of performance must be made in good

faith. faith, and in sach manner as is most likely, under the circt*
stances, to benefit the creditor.

Conditionst Sec. T15. An offer of -performance must be free from anj

' conditions which the creditor is not bound on his part o per

form.

Abilty and Sec. 716. An offer of performance is of no effect, if the per

essential, son making it is not able and willing to perform according ¥
the offer.

Producttonot  Sec. T17. The thing to be delivered, if any, need not in a0y
delivered, not  cqge be actually produced, upon an offer of performance, 8%

neeessary.
less the offer is accepted.

Tolng oftered Sec. 718. A thing, when offered by way of performsnct
separate. must not be mixed with other things from which it cannot be

separated immediately and without difficulty.
Pertormanceot  Sec. 719. When a debtor is entitled to the performance of 3

eonditien .
precedent. condition precedent to, or concurrent with, performance o0 bis
part, he may make his offer to depend upon the due perfor®”

ance of such condition.
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Sec. 720. A debtor has a right to require from his creditor Jr "

a written receipt for any property delivered in performance of
his obligation.

Sec. 721. An obligation for the payment of money is ex- Extinction or
tinguished by a due offer of payment, if the amount is imme- obilgation.
diately deposited in the name of the creditor, with some bank
of deposit within this Territory, of .good repute, and notice

thereof is given to the crediter.

Sec. 722. All objections to the mode of an offer of perfor- Objections to
mance, which the creditor has an opportunity to state at the
time to the person making the offer, and which could be then
obviated by him, are waived by the creditor, if not then stated.

Sec. 728. The title to a thing duly offered in performance Title to thisg
of an obligation passes to the-creditor, if the debtor at the
time signifies his intention to that effect.

Sec. 724. The person offering a thing, other than'money, by Sretsdot,
way of performance, must, if he means to treat it as belonging
to the creditor, retain it as a depositary for hire, until the cred-
itor accepts it, or until he has given reasonable notice to the
treditor that he will retain it mo longer, and, if with reason-
able diligence he can find a suitable depositary therefor, until

he has deposited it with such person.
Sec. 725. An offer of payment or other performance, duly Effect of offer

on accesseries
made, though the title to the thing offered be not transferred to °f °blsatioe:
the creditor, stops the running of interest on the obligation,
and has the same effect upon all its incidents as a performance
thereof,

Sec. 726. If anything is given to a creditor by way of per. Creditors

retention of

formance, which he refuses to accept as such, he is not bound !hitk which he

to return it without demand ; but if he retains it, he is gratui- ******
tous depositary thereof.

CHAPTER III.

PREVENTION OF PERFORMANCE OR OFFER.

8xcrion 727. What excuses performance, &c.
728, 729, 7130, Effect of prevention of performance.
731, Effect of refusal to accept performance before offer.
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Sec. 727. The want of performance ofan-obfigation, orof
an offer of performance, in.whole or in part, or any delay
therein, is excused by the following causes, to the extent to
which they operate :

1. When-such performanee or offer is prevented or delayed
by the act of thé creditor, or by-the operation of law, even
though there may have been a stipulation .that this shall not be
an excuse;

2.. When it-is prevented .or.delayed by amirresistible super-
human cause, or by. the act of puhlic enemies of this Territory.
or of the United States, unless.the parties have expressly.
agreed to.the contrary ;- or,. _

8. When the debtor is induced not to make it, by any act of
the creditor intended .or naturally. tending to bave that effect,
done at or before the time at. which such performance or offer
may be made, and not rescinded before that time.

Sec. 728. If performance of an obligation is prevented by
the creditor, the debter is entitled to all the benefits which he
would have obtained by its. performance on both sides.

Sec. 729. If a debtor is dissuaded by his creditor from per-
formance, but is not actually forbidden to perform, he may, at
his option, omit to perform,.and.-retain whatever he has re-
ceived under the contract, but he is entitled.to nothing more.

Sec. 730, If performanee of au obligation is] prevented by
any cause excusing performance, gther than the.act of the cred-
itor, the debtor is entitled to. a ratahle proportion of the con-
sideration to which he would have been entitled upon full per-
formance, according to the .benefit which- the creditar receives
from the actual performance.

Sec. T31. A refusal by a creditor to acoept performance,

aceopt pertorm -made before-an offer thereof, is equivalent to an offer and re-

ance before
eoffer.

fusal, unless, before performance is actually due, he gives no-
tice to the debtor of his willingness to accept it.
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CHAPTER IV.

ACCORD AND SATISFACTION.

Szcrion 732. Accord, what.
733. Effeét of accord.
7384. Satisfaction; what.
735. Accord of liquidated debt.

Sec. 732. An accord is an agreement toatcept, in extinction accort what.
of an obligation, something to which the person agreeing to ac-
cept is not otherwise entitled.
Sec. 733. Though the parties to -an 'aceord are bound to ex- Rftect ot sccord.
ecute it, yet it does not extinguish the obligation untilt is fully
“executed.
Bec. T34. Arcceptance, by the creditor, of the consideration Satistaction,

-of an-accord, extinguishes she obligation, and is-called satisfao-
tion.

Bec. 735. Payment of an smount less than that of a liqui- Aucordot ot
dated debt then payable, is not a satisfaction thereof, though
-secepted as such.

CHAPTER V.

NOVATION.

Szorion 736, Novation, what.
737. Modes of novation.
738. Novation a contract.
739. Effect of acceptance of new obligation.
740, Recission of novation.

‘Sec. 736. Wovatien “is the gabstitution of -a new obhgatxon Novatio,
for an existing one. what

Sec. 787. Novation is made ¢ Modes of

1. By the substitution of a new and higher obligation be. novation.
‘#ween the same parties, with intent to extinguish the old obli-
gation ;
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2. By the substitution of a new debtor in.place of the old
ene, with intent to release the latter ; or

8. By the substitution.of a new. creditor in. place ef the
old one, with intend to.transfer the rights of the latter to the

former.

conieset ® Sec. 738. Novation is made by contract, and is subject io
all the rules concerning eontraocts in general..

Rffect of Sec. 739. The acceptance, by a ereditor, of a new obligatica.

acceptance of . . ?
now obligation. of the debtor for the payment of money only, in satisfaction of

another obligation of as high degree, for the payment of s spe-
cific sum of money only, then payable, does not extinguish the-
latter obligation unless accepted as a satisfaction under section.
785, but extends the time of payment until the new obligation.
becomes payable.

e tomn of Sec. 740. When the obligation of a third person, or an order
upon such person, is accepted in satisfaction,.the creditor may
rescind such acceptance, if the debtor prevents such person.
from complying with the order, or from fulfilling the obligation,
or if, before the creditor can with reasonable diligence resch

uch person, he becomes.insolvent..

CHAPTER VE.

RRLEASE..

Sxcrion 741, Obligation extihguished By release:
" 742, Certain claims not affected by general release:.

743, Release of several joint debtors.

O eatlon by Sec.. T41.. An obligation is extinguished by a release ;I}ere-
reloass. from given to the debtor by the ereditor, upon a new consider-

ation, or under seal..
metatoctams  Sec. T42. A general release does not extend-to claims which
goneralrelenses. the creditor did not know or suspeet to exist in his favor,.at the

time of executing the release.

et s Sec. 743. A release of one of two or more joint debtors does ‘
dobters. ‘not extinguish the obligations of any of the others, unless they

are mere guarantors; nor does it affect their right to contriber
tion from him,
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PART II.

CONTRACTS,

Trrue . F. Nabure-of a contract.
II. Maxner of creating contracts.
IIX. Interpretation of contracts.
IV. Unlawful contracts.
Y.. Extinction. of contracts.

TITLE L

NATURE OF A CONTRACT..

€aArTER I, Defipition,
IL Parties..
1I1. Consent.
IV. Object.
¥.. Consideration,

CHAPTER I

REFINITION.

&criox 744, Contract; what.
745, Essential elements of contract.

Sec. 7T44. A contract is. an agreement t0.do or hot 0 o 8 goneract, whatr
Certain thing.

Bec. 745. It is essential to the existence of a contract that Eevential
there should: be : Semirass.

1. Parties.eapable of contracting ;.

% Their consent:;:

d. A lawful object ;and,

4 Sufficient. cause or consideration..
9"&
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CHAPTER IL

PARTIES.

Sxcrion 746. Who may contract.
747. Minor's, &c.
748. Identification of parties necessary.
749. When contract for benefit of third person may be

enforced.

Who may Sec. 746. All persons are capable of contracting, exeept
minors, persons of unsound mind,and-persons deprived of civil
rights.

Minor’s &s, Sec. 747. Minors, and persons of unsound mind, have only
such capacity as is defined by Part I of the First Division of
this Code.

1dentigcation Sec. T48. 1tis essential to the validity of the contract, mot

of parties

necessary.  only that the parties should exist, but that it should be possible
to identify them.

Whencontract  -Sec. T49. A contract, made expressly for the benéfit of s
for denefit of

third persen third person, may be enforced by htim-at any time before the
‘ouforeed. parties thereto recind it.

€HAPTER IfI.

CONSENT.

Bxerion 750. Essentials of consent.
751. Consent, when voidable.
752. Apparent consent, when not free.
753. When deemed to"have béen obtained by fraud, &.
754. Duress, whut.
756. Menace, what,
756. Fraud, sictual or constructiva,
%57, Actual fraud, what.
758. Censtructive fraud.
759. Actual fraud a question of fact.
760, Undue influence, what.
761, Mistake, what.
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Sxcrion 762. Mistake of fact.
763. Mistake of law.
764. Mistake of foreign lawvs.
765. Mutuality of consent.
766. Cohimunication of consent.
§67. Mode of communicatitig acceptance of ‘propdeal,
768. When commtinication Heehied complete,
769. Acceptance by performance of conditions.
770, Acceptance must be absolute.
771. Ravocation of proposal.
T72. Revoecation, how'made.
773. Ratification of contract, void for-want of consenrt,
774, Assumption of obligation by acceptance of benefits.

137

-Beo.- 750. The -consent of the-parties to a contract must Baseatials of

Ye:
1. Free;
2. Mutual ; and,
3. Communicated by each to the other.

Bee. 751. A consent which is notfree is neverthelessnot ab- Coasent, when

solutely void, but m#y be rescinded by the parties, in the man-
wner prescribed by the:chapter on' RE0ISSION.

See. 752. An apparent consent is'not real or- free when ob-
tained through :

1, Duress;

2. Menace ;

8. Fraud;

4. Undue influence; or,

5. Mistake.

See. 768. Consent is deemed to havebeen obtained throtigh
one of the ‘caises mentioned in the last section, only when it
‘would not have been.given had such cause not-existed.

Sec. 754. Duress consists in:

1. Unlawful confinement of the person of the party, or of
husband or wife of such party, or of an ancestor, descendant,
or adépted: ehild of such party, lrusband or wife ;

2. Unlawful deténtion of the.property of auy such person:
or,

8. Confinement of such person, lawful in form, but frau-
dulently obtained, or fraudulently made unjustly harassing or
“Qppressive.

Appo r:t
ut free,

When deemed

1o have been

obtained b,
fravd, e

Duress, what.
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Menaco,what.  Sec. 755. Menace consists in. a throat :-
1, Of sugh, duress.as is specified in the first apd:third sub«
divisions of she last seotion ;
2.. Of unlawful and: violent injury- to.the person or property.
of -any such person .as is specified in the last section ; or,.
8, Of injury to.the character of any such person._

Frand, actualer,  Bee. 756; Fraud-is either actual or-constructive..

Actual raud, Sec. TS7. Actual fraud, within the meaning of this chaptery
' consists in any of the following acts, committed by a party to
the contract, or with his connivance, with intent to deceive
another party thereto, or to.indnce him.to enter into the cons.

tract :.

1, The suggestion, as a fact, of that, which. ig not trus, by-
one who does not believe it to be true ;.

% The positive assertion, in.a manner not warranted by the-
information, of the. person making it, of that which is not true,_
though he believes it to be trug ;.

8, The suppression of that which,is true, by one having
knowledge or belief of. the fact ;.

4, A promise made withou} any. intention. of performing it ;_
or,

8. Any. ather, act fitted to deceive.

Sonstrastive Sec. 788. Constructive fraud consists :

1, In any hreach of duty which, without-an actually fraud..
ulent intent, gains an advantage ta the person in fault, or any;
one clajming under him, by misleading another to his prejudice,_
or to the prejudice of any one claiming under him ;- or,

2. In any such aot or omission as the law specially declares.
to.be fraudulent, without respect to actual fraud.

sawdeasf  Sec. 5% Actusl.fraud g always a question of fact,
¥adue jnfineace.  S€C. 760. Undue influence consists :

1. In the use, by one in whom a confidence ig reposed . by.
anpther, or who holds a real or apparent authority over him,_
of such confidenqe or authority for the purpose of obtaining an,
unfair advantage over him ;

2. In taking an unfair advantage of another’s weakness of"
mind ; or,

8. In taking a. grossly oppressive and unfair advantage of
another’s, neqessities or distress..
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Bec. T61. Mistake may be either of faet or of law. Mistake, what.

Sec. 762. Mistake of fact is a mistake, not eaused by the Mistaxeot
neglect of a legal duty on the part of the person making the
mistake, and consisting in :

1. An unconscious ignorance or forgetfulness of a fast past.
or present, material to the contract ; or,

2. Beliefin the present existence of a thing material to the
eontract, which does not exist, or in: the past existenee of such
a thing, which has not existed.

Sec. T63. Mistakes of law constitutes a mistake, within the aistaxe of 1av.
meaning of this article, only when it arises from:
1. A misapprehension of the law by all parties, all suppos«
ing that they knew and understood it, and all making substan~
islly the same mistake as to-the law ; or,
2. A misapprehension of the law by one party, of which the
wthers are aware at the time of contracting, but which they do
ot rectify..

Seo. 764. Mistale of foreign Iaws is a mistake of faet. Mistake of

foreign laws.
See. 765. Consent is-not mutual, unless the parties all agree Matuslity of
upon the same thing in the same sense. But in eertain cases
defined by the chapter on KNTERPRETATION, they are to be
deemed so- to- agree without regard to the faet.

8ec. 766. Consent can be communicated with effect, only by Commesication
£ eonsen
some act or omission of the party contracting, by which he in-
tends to communicate it, or which. necessarily tends to sueh
¢ommunication.

Sec. 767. If o proposal prescribes any conditions eormeern- Mode of cem-
Bg the communieation of its acceptance, the proposer is not acceptance of
bound unless they are conformed to; batin other eases any

reasonable and usual mode may be adoptedi.

Sec. 768. Consent is deemed' to-be fally communicated be. When commu-
tweon the parties as soon as the party accepting a proposal hag comricte-
put his acceptance in the course of transmission to the propos

ser, in conformity to the last section..

Sec. 769. Performanee of the conditions of a proposal, or Zertermance of

eonditions ;

the acceptance of the consideration offered with a proposal, is seceptance,
 acceptance of the proposal.
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must be
absolute.
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Revecation,
bow made.

Ratification of
eontract veid
for want of
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Object, what.
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Sec. 770. An acceptance must be absolate and unqualified,
or must include in itself an acceptance of that character, whick
the proposer can separate from the rest, and which will con.
tlude theperson accepting. A qualified acceptance is anew
proposal.

Sec. T71. A proposkl ‘may-be revoked at any time befors
its acceptance is communicated to the proposer, but:not.after-
wards.

Sec. T72. A proposal is revoked :

1. By the communication- 6f notice of revocation by the
proposer to the other party, in the mammer prescribed by sec-
tions 766 and 768, béfore his acceptance hasbeen communioa- -
ted to the former ;

2. By the lapse of the time prescribed in such proposal for

.its .acceptance, or if no timeis so prescribed,> the lapse of 3

reasonable time without communication of the acceptance;

8. By the failure -of - the acceptor to fulfill & condition pre-
ccedent to acceptance; or,

4. By the deash or-insanity 6f the proposer.

Sec. 773. A contract which-is voidable selety for wsntof
due consent, may be ratified by subsequent -consent.

Sec. 774. A voluntary acceptance of the benefit of a trans
saction is equivalent to a consent to all the obligations arising
from it, so far as the facts are known, or ought to be knows,

.to the person accepting.

CHAPTER IV.
OBJECT OF A CONTRAOT.

Bzerion 175, Object, what.
776, .Requisites-of object.
777. Impossibility, what.
778. When contract wholly voidl,
779. When contract partially void.

Sec. T75. The object of a contract is the thing which' it is
agreed, on the part of the party receiving the consideration, ¥
.do ar not todo.
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Sec. 776. The object of a contract must be lawful when the Requieites of
contract is made, and possible and ascertainable by the time
the contract is to be performed.

Sec. 777. Everything is deemed possible, except that which Impessivinty,
is-impossible in-the nature-of things:

Sec. 778. Where a contract has but a-single object, and Buch Waen contract

. . wholly void.
object is unlawful, whether in whole or in part, or wholly im-

possible of performance, or so vaguely expressed as to be
wholly unascertainable, the entire contract is void.

Sec. 779. Where a contract has several distinct objects, of Whes centract
. . partially void.
which one at least is lawful, and one at least is unlawful in

whole or in part, the. contract is void as to the latter, and valid
u to the rest.

CHAPTER V.

CONSIDERATION.

Szcrion 780. Good consideration what,
781. How far legal or moral obligation is a good consid-
eration.
782. Consideration lawful.
783. Effect of its illegality.
784. Consideration executed or executory.
786, Bxecutory consideration.
786. How ascerfained.

787. 788. Effect of impossibility of ascertaining coneid-
eration.

See. 780. Any benefit conferred, or agreed to be conferred, Good sonsicer.-
: . . ) tien, what.
upon the promiser, by any other person, to which the promiser
is not lawfully entitled, or any prejudice suffered, or agreed to
be suffered, by such person, other than such as he is at the
time of coneent lawfully bound to suffer, as an inducement to
the promiser, is & good consideration for a promise.

Sec. 781. An existing legal obligation resting upon the How fariesn
promiser, or a moral obligation, originating in some benefit gschen s
conferred upon the promiser, or prejudice suffered by the prom- ration,

isee, is also & good consideration for a promise, to an extent
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Consideration
lawful,

Effect of its
legality.

Consideration
executed or
exXoCcRtory,

Executery
eonsideration.

How ascer-
tained,

Effect of
impossibility
of asce) taining
evansideration.

1d.
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corresponding with the extent of the ebligation, but no further
or otherwise.

Sec. 782. The consideration of a contract must be lawful,
within the meaning of section 827.

Sec. 783. If any part of a single consideration for one or
more objects, or of several considerations for a single ohject, is
unlawful the entire contract is void.

Sec. 784. A consideration maybe executed or executory, in
whole or in part. In so far as it is executory, it is subject to
the provisions of chapter IV of this Title.

Sec. 785. When a consideration is executory, it is not indi-
spensable that the contract should specify its amount or the
means of ascertaining it. It may be left to the decision of a
third person, or regulated by any specified standard.

Sec. 786. When a centract does not determine the amount
of the consideration, nor the method by which it is to be ascer-
tained, or when it leaves the amount thereof to the discretion of
an interested party, the consideration must be so much money
as the object of the contract is reasonably worth.

Sec. 787. Where a contract provides an exclusive method
by which its consideration is to be ascertained, which method is
on its face impossible of execution, the entire contract is void.

Sec. 788. Where a contract provides an exclusive method by
which its consideration is to be ascertained, which method ap-
pears possible on its face, but in fact is, or becomes, impossible
of execution, such provision only is void.

TITLE II.

MANNER OF CREATING CONTRACTS.

Skcrion 789. Contracts express or implied.
" 790. Express contract, what.
791. Implied contract, what.
792. What contracts may be oral.
793, Contract not in writing through fraud, may be en-
forced against fraudulent party.
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Secrion 794. What contracts must be written,
795. Effect of writing. , .
796. Contract in writing, takes effect whéh.
%97. Provisiots of chapter dh transfers of teal iproperty,
798. Seal, what.
799. Effect of seal.

Sec. 789. A contract is either ¢xpress or implied. 'ffl?r}z or
imp
Sec. 790. An express ‘contract ‘is one, theterms of which . . ..,
are stated in words. contract, what.

Sec. 791. An implied-contract is one, the existehce wnd Souplied con-
terms of which are manifested by conduct. "

Sec. 792. All contracts may be oral, except such as are spe- What con-

tracts may be

cully required by statute to-be in writing. oral,
Sec. 793. Where b eontract, which is required by Taw to be Contract not in

writing through
in writing, is prevented from being put into writing by the fraud fraus, may
of a party thereto, any other party whois by sach fraud led to "“"“ e raudu
believe that it is in writing, and acts tipon sachbeliéf ¢o his pre-

Judice, may enforce it against the fraudulent party.

Sec. 794. The following contracts, or some memorandum What contracts
thereof, expressing the parties, their consent and the object of
the contract,” must bein writing, subscribed by the party to be
charged thereby, or by his agent for the purpose:

1. An agreement that, by its terms, cannot be fully perform-
ed within one year;

2. An agreement made upon consideration 'of marriage, oth-
er than mutual promises to marry.

Sec. 795. The execution of a contract in Writing, whether sfeetor
the law requires it to be written or not, supersedes all the oral =
negotiations or stiptilations concerning its matter, which pre-
ceded or accompanied the execution of the instrument.

Sec. 796. A contract in writing takes effect upon its deliv- Contract in

. 2 3 writing takes
ey to the party in whose favor it is made, or to his agent. effect, whea.

Sec. 797. The provisions of the chapter on TRANSFERS IN Previsions of
(ENERAL, concerning the delivery of grants, absolute and con traustrs of

. . real property.
ditional, apply to all written contracts.

Sec. 798. A ocorporate or official seal may be affixed to an in- se, what.
irument by a mere impression upon the paper or other material
on which such instrument is written. All other seals may™ be
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made by writing the word ¢seal’’ opposite the name of the
person signing or executing the instrument of writing.

Sec. 799. A seal is presumptive evidence of a considers-
tion.

Effoct of seal.

TITLE IH.
[INTERPRETATION OF-CONTRACTSy .

Sxcrion 870.; Uniformity of interpretations.
801. Contracts, how to be interpreted.
802. Inteption of parties how ascertained.
803. Intention to be:ascertained from language. .
804 Interpretation of wriften contracts.
805, Writing, when disregarded.
806. Effect to be given to every part of contract.
807. Severs! contracts when taken together.
808. Interpretation in favar..of contract..
809. Words to be understoad in nspal gense...
810. Technical words..
811. Law of place.
812 Contracts explained.by cironmstances.
813. Contraet restricted to its evident object.
814. Interpretation in sense in which promiser believed
promisee to rely.
815. Particular clause subordinate to general intent.
816. Contract, partly written and partfy printed.
817. Repugnancies, how reconcited:
818. Inconsistent words rejected.
819. Words to be taken most.strongly against whonk.
820. Reasonable stipulations, when implied.
821. Necessary incidents implied.
822. Time of performance of contract,
823, Time, when-of essence.
824. When joint and. several,

825. Executed and executory contracts, what..

Unifostaity o Sec. 800. All contracts, whether public or private, gealéd or
interpretation. .
unsealed, are to be interpreted by the same rules; except ¥

otherwise provided by this Code.

Gostracts, hew  Seo. 801. A contract must be so interpreted as to give effect

te be iatec- . . . - :

peotet. to the mutual intention of the parties, as it existed at the tim®
of contracting, 8o far as the same is ascertainable and lawful.
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Sec. 802. For the purpose of ascertaining the intention of Intentionot

the parties to a contract, if otherwise doubtful, the rules given #scertained.
in this chapter are to be applied.

Sec. 803. The language of a eontract is to govern its inter- Intention te
be ascertained

pretation, if the language is elear and explicit, and does not from lansuage.
involve an absurdity.

Scc. 804. When a contract is reduced to writing, the inten- Interpretation
of written

tion of the parties is to be ascertained from the writing alone, if conuact.
possible; subject, however to the other provisions of this Title.

Sec. 805. When through fraud, mistake, or accident, a writ- Wriving, when
ten contract fails to express the real intention of the parties,
such intention is to be regarded, and the erroneous parts of the
writing disregarded.

Sec. 806. The whole of a contract is to be taken together, Ficttobe

g0as to give effect to every part, if reasonably praticable, each P!l eon-
clause helping to interpret the others.

Sec. 80T. Several contracts relating to the same matters, Sevorat
«© aets wie

between the same parties, and madeasparts of substantially one teken togctuer.
transaction, are to be taken together.

Sec. 808. A contract must receive such an interpretation as Interprefation
will make it lawful, operative, definite, reasonable, and capable cvuract.
of being carried into effect, if it can be done without violating

the in¢tention of the parties.

Sec. 809. The words of a contract are to be understood in Jimtimiln
their ordinary and popular sense, rather than according to their "' ****
strict legal meaning; unless used by the parties in a technical
sense, or unless a special meaning is given to them by usage, in

which case the latter must be followed.

Sec. 810. Technical words are to be interpreted as usualty Technical
understood by persons in the profession or business to which
they relate, unless clearly used in a different sense.

Sec. 811. A contract is to be interpreted according to the Law of plase.
law and usage of the place where it is to be performed; or, if
it does not indicate a place of parformance, according to the
law and usage of the place where it is made.

Sec. 812. A contract may be explained by reference to the Cenfract

tircumstances under which it was made, and the matter to which circumstansers
1t relates.

10
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Contract Sec. 813. However broad may be the terms of a contract, i
jecvdent  extends only to those things concerning which it appears tha

object,
the parties intended to contract.
Interpretation  Sec. 814. If the terms of a promise are in ary respect an-

in sense in . .
which promiser biguous or uncertain, it must be intepreted in the sense in whick

promiseeto  the promiser believed, at the time of making it, that the prox-
isee undorstood it.

Particulr Sec. 815. Particular clauses of a contract are subordinate to

clause subor-

Bme s cenes itg general intent.

Contract partly Sec. 816. Where a contract is partly written snd partly
partly printed.  printed, or where part of it is written or printed under the spe-
cial directions of the parties, and with a special view to their
intention, and the remainder is copied from a form originally
prepared without special reference to the particular parties and
particular contract in question, the written parts control the
printed parts, and the parts which are purely original contral
those which are copied from a form. And if the two are 8bs-

lutely repugnant, the latter must be so far disregarded.

Repuenancies,  Sec. 817. Repugnancy in a contract must be reconciled, if
" possible, by such an interpretation as will give some effect 10
the repugnant clause, subordinate to the general intent and

purposes of the wholecontract.

I lsienta,  Sec. 818. Words in a contract which are wholly 'incorfsi‘stent
with its nature, or with the main intenfion of the parties, &1
to be rejected.

Waords to be Sec. 819. In cases of uncertainty not removed by the pre:

E‘;;,‘;ZE{}‘;";;,,M ceding rules, the language of a contract should be interpreted
most strongly, against the party who caused the uncertainty
exist. The promiser is presumed to be such party; except It
a contract between a public officer or body, as such, and 8 P
vate party, in which it is presumed that all uncertainty W%

caused by the private party.

Reasonable Sec. 820. Stipulations which are necessary to make & ¢0I°

stipulations, R . .
when implieds  trgct reasonable, or conformable to usage, areimplied, in respect
to matters concerning which the contract manifests no contra’y

intention. -
Necessary Sec. 821. All things that in law or usage, are considered 8°

incidents

implied. incidental to a contract, or as necessary to carry it into effects
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are implied therefrom ; unless some of them are expressly men-
tioned therein, when all other things of thesame class are deem-
ed to be excluded.

Sec. 822. If no time is specified for the performance of an Time of e of
act required to be performed, a reasonable time is allowed. coutract.
If the act is in its nature capable of being done instantly, as
for example, if it consists in the payment of money only, it
must be performed immediately upon the thing to be done be-

ing exactly ascertained.

Sec. 823. Time is never considered as of the essence of a Time. when of
. . & Lo,
contract, unless by its terms expressly so provided.

Sec. 824. Where all the parties who unite in a8 promise re- ¥When contract
joint and

ceive some benefit from the consideration, whether past or sevwal.
present, their promise is presumed to be joint and several.

Sec. 825. A promise, made in the singular number, but ex- 1d.
ecuted by several persons, is presumed to be joint ard several.

Sec. 826. An executed contract is one, the ohject of which Executedand

executory

i fully performed. All others are executory. aracts,

what,

TITLE IV,

UNLAWFRUL CONTRACTS.

Sectioy 827. Whatis unlawfal.
828. Certain contracts unlawful,
829. Penalties void.
830. Contract fixing damages, void.
831. Exception,
832. Restraints upon legal proceedings.
833. Contract in restraint of trade, void.
834. Exception in favor of sale of good will,
835. Exception in favor of partuership arrangements,
836. Contract in restraint of marriage, void.

Sec. 827. That is not lawful which is: What is
L Contrary to an express provision of law; uemiale
2. Contrary to the policy of express law, though not ex-

Pressly prohibited ; or,
3. Otherwise contrary to good morals.
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Sec. 828. All contracts which have for their object, directly
or indirectly, to exempt any one from responsibility for his
own fraud, or willful injury to the person or property of anoth- .
er, or violation of law, whether willful or negligent, are against
the policy of the law.

Sec. 829. Penalties imnposed by contract for any non-per-
formance thercof, are void. But this section does not render
void such bonds or obligations, penal in form, as have hereto-
fure been commonly used; it merely rejects and avoids the
penal clauses.

Sec. 830. Every contract, by which the amount of damage
to be paid, or other compensation to be made, for a breach of
an obligation, is determined in anticipation thereof, is to that
extent void, except as expressly provided by the next sectien.

Sce. 831." The parties to a contract may agree thercin upon
an amount which shall be presumed to be the amount of dam-
age sustained by a breach thereof, when, from the nature of
the case, it would be impracticable or extremely difficult to fix
the actual damage.

Sec. 832. Every stipulation or condition in a contract, by
which any party thereto is restricted from enforcing his rights
under the contract by the usual legal proceedings in the ordi-
nary tribunals, or which limits the time within which he may
thus enforce his rights, is veid.

Secc. 833. Every contract by which any one is restraincd
from excrcising a lawful profession, trade or business of any
kind, otherwise than as provided by the next two sections, is
to that extent void.

Sec. 834. One who sells the good will of a business may
agree with the buyer to refrain from carrying on a similar
business within a specified county, so long as the buyer, or any
person deriving title to the good will from him, carrics on a
like business therein.

Sce. §35. Partners may, upon or in anticipation of a disso-
lution of the partnership, agree that none of them will carry
on a similar business within the same city or town where the
partnership business has been transacted, or within a specified
part thereof.
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Sec. 836. Every contract in restraint of the marriage of any Ocniract in

restraint of
person, other than a minor, is-void. - marriage veid

TITLE V.

EXTINGTION OF CONTRACTS.

CaaPTER L. Contracts, how extinguished.
II. Rescission.
II1. Alteration and Cancecllation,

CHAPTER 1.

CONTRACTS HOW RXTINGQUISHED.

Se=. 837. A contract may be extinguished in like manner contraet, how
N . . . . '. i .
with any other obligation, and also in the manner prescribed by eI

this Title.

‘CHHAPTER II.

RESCISSION.

SecTion 838. Rescission extinguishes contract.
£39. When party may 1escind.

840, When stipulations against right to rescind do not
defeat it.

841. Rescission, how effected.

Sec. 838. A contract is extinguished by its rescission. Reseission

extinguishes
comtract.

Bec. 839. A party to a contract may rescind the samein , . -
the following cases only: may resciad.
1. If the consent of the party rescinding, or of any party
jointly contracting with him, was given by mistake, or ob-
tained through duress, menace, fraud or undue influence, exer-
cised by or with the connivance of the party as to whom he

rescinds, or of any other party to the contract jointly interest-
ed with such party ;
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2. If, through the fault of the party as to whom he rescinds,
the consideration for his obligation fails, in whole or in part;

8. If such consideration. becomes entirely void from any
cause ; '

4, If such consideration, before it is rendered to him, fails
in a material respect, from any cause; or,.

5. By consent of all the other parties.

Wnenstipula-  Sec. 840. A stipulation that errors of description shall not
rightto rescind gvoid a contract, or shall be the subject of compensation, ot
both, does not take away the right of rescission for fraud, nor
for mistake, where such mistake is in a matter essential to the
inducement of the contract, and.is not capable of exact and ep-
tire compensation.
Rescission,. Sec. 841. Rescission, when not effécted by comsent; canbe
how effveted, . :
~ accomplished only by the use, on the part of the party rescind-
ing, of reasonable diligence to comply with the following
rules:
1. He must- rescind promptly, upon discovering the facts.
which entitle him to rescind, if he is free from duress, menace,
undue influence,. or disability, and is aware of his right to e
scind ; and,
2= He must restore to the other party every thing of value:
which he has received from him under the contract ; or must
offer to restore the same, upon condition that such party shall
do likewise, unless the latter. is unable, or positively refuses,.

to do so..

CHAPTER IIL

ALTERATION AND CANCELLATION..

Secrion 842, Altgration by censent:
843. Sealed contraets, how modified..
844. Extinction by. cancellation, &c..
845. Extinction by unauthorized alteration.
846. Alteration of duplicate, not to prejudice,

Aderation by Sec 842. A contract not under seal may be altered in- 227
respect by consent of the- parties, upon a sufficient consider-
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ation ; and-is extinguished;thereby. to the extent of the alter-.

ation.
Sec. 843. A contract upder seal may be altered by an agree- pesled contracta

ment under seal, or by an executed agreement without seal;
snd not otherwise, except as to the time of performance, which
may. be extended by any form of agreement..

Sec. 844. The destruction or cancellation of a written con- Batinctionby
tract, or of the signature of the parties liable thereon, with in-
tent to extinguish the obligation thereof, extinguishes it:as to
all the parties consenting to the act.

Sec. 845. The intentional destrustion, cancellation or mate~ Ratinction by
rial alteration of a written contract, by a.partysentitled to.any Sterativa.
benefit under it, or with his consent, extinguishes all the exec~.
wory obligations of the contract in his favor, against parties
who do not consent to the act.

. . . l i '
Sec. 846. Where a contract is executed in duplicate, an al« Atterstion ot

teration or destruction of one copy, while the other exists, is prejudise..
not within the provisions of the last section.

PART IIT.
QBLIGATIONS IMPOSED, BY LAW."

Saction 847, Abstinence from injury.
848, Fraudulent deceit.
849, Deceit, what.
850. Deceit upon the public, &e.
851. Restoration of thing wrongfully acquired.
852, When demand.neggssary.
853. Responsibility for willful acts, negligence, &e..
854. Other obligations,

Sec. 847. Every person is bound, without contract, to aba anstinence .
sain from injuring the. person or.property of another, or in- from fojure
fringing upon any.of his rights.

Sec. 848. Ope who willfully deceives another, with intent Fraudutent
t9 induce him to alter his position to his injury or risk, is lias oot

bl for any damagg which he thereby suffers,
10*.
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Sec. 849, A deceit, within the meaning of the last section,
is either: 4

1. The suggestion, as a fact, of-that which is not true, by
one who does not believe it to be true ;

2. The assertion, as a fact, of that which is not true, by ose
‘who has no reasonable ground for believing it to be true;

8. The suppression of a fact, by one who is bound to dis
close it, or who gives information of other facts which are like-
ly to mislead for want of communication of that fact; or,

4. A promise, made without any intention of performingit

Sec. 850. One who praetices a deceit with intent to defraud

‘the public,or a particular class of persons, is deemed to have

intended to defraud every individual in that class, whois ac
tually misled by the deceit.

Sec. 851. One who obtains a thing without the consent of
its owner, or by a consent afterwards rescinded, or by an un-
lawful exaction which the owner could not at the time prudent-
ly refuse, must restore it to the person from whom it was thss
obtained, unless he has acquired a title thereto superior to that
of such other person, or unless the transaction was corrupt snd
unlawful on both sides.

Sec. 852. The restoration required by the last section must
be made without demand; except where a thing is obtained by
mutual mistake, in which case the party obtaining the thing®
not bound to return it until he has notice of the mistake.

Sec. 853. Every one is responsible, not only for the result
of his willful acts, but also for an injury occasioned to anothe.r
ky his want of ordinary care or skill in the management of hus
property or person ; unless the latter has, willfully, or by watt
of ordinary care, incurred the risk of such injury. The extent
of liability in such cases is defined by the Title on COMPENSA

‘TORY RELIEF.

Bec. 854. Other obligations are prescribed by the First and
Sacond Divisions of this Cob=. |
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PART 1IV.

‘OBLIGATIONS ARISING FROM PARTICULAR TRANS.
ACTIONS,

TrrLe I. Sale.
II. Exchange.
ITI. Deposit.
-IV. Loan.
V. Hiring.
VI. Service.
VII. Carriage.
VIIL. Trust:
IX. Agency.
X. Partnership.
XI. Insurance.
'XII. Indemnity.
XIII. Guaranty.
XIV. Lien.
XYV. Negotiable instruments.
XVI. General provisions.

TITLE I.

SALE.

'CHAPTER I, General provisions.
IL, Rights and obligations of the seller.
IIL. Rights and obligations of the buyer.
IV, Sale by auction,
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CHAPTER I.

GENEBAL PRBOVISIONS.

ArricLs 1. Sale.
II. Agreements for sale.
II1. Form of the contract.

ARTICLE L
SALE,

Szerion. 855; Sale, what.
856, Subject of sale.

Seo. 855. Sale is a contract by. which, for a pecuniary: con-
gideration, called a price, one tranfers to another an interest in

property.

Sec. 856. The subject .of sale must be property, the title to
which can be immediately transferred from the seller to the

buzer.

ARTiCLE I1-

AGREEMENTS FOR BALE,

Sxcriox 857. Agreement for sale.
858, Agreement, to.sell,
859, Agreement to buy.
860. Agreement to sell and buy.
861. What may be the subject of the contract..
862. Agreement to sell real property.
863. Usual covenants in deeds of grant.
864. Language of usual covenants,

Sec. 857. An agreemeny for sale is either :
1, An agreement to selb; .

2. An agreement to buy; or,.

& A mutual agreemgnt to se]l and buy..
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Sec. 858. An agreement to sell is a contract by which one igreement to
engages, for a price, to transfer to another the title to a certain "'
thing,

Sec. 859 An agreement to buy is a contract by which one Agreement to
engages to accept from another, and pay a price for the title to
a certain thing,.

Sec. 860. An agreement to sell and buy is & contract by agreement to
which one engages to transfer the title to a certain thing to Folland buy.
another, who engages to accept the same from him, and to pay
a price therefor..

Sec. 861. Any property, which, if in existence, might be the Wnat may be
eubject of sale, may be the subject of an.agreement for a sale, tbe contract.

whether in existence or not.

Sec. 862. Au agreement to sell real property binds the sel- agreement to
ler to execute a grant in the form and manner prescribed by property.

the chapter on TRANSRERS oF REAL PROPERTY.

Seo. 863. An agreement on the part of a seller of real pro- geuai covenants
perty to give the usual covenants, binds him to insert in the gante”
grant, covenants of seizin, quiet enjoyment, further assurance,

general warranty, and against incombrances..

Sec. 864. The oovenants meutioned’in the-last section Must p,nguage of
be in substanoe as-follows:  paanlT

“The party of the first part covenants with the party of the
second part, that the former is now seized in fee simple of the
property. granted ;-that the latter shall enjoy the same without
any lawful disturbance; that the same is ffee from all incum-
brances; that the party of the first part, and all persons acquir-
irg any interest in the same through.or for him, will, on de-
mand, execute and deliver to the party of theseeond part, at the
expense of the latter, any. further assurance of the same that
may be reasonably required; and that the party of the first part
wil warrant to.the party of the second part all the said pro-
perty agains* every person lawfully claiming the same.”
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ARTICLE IIL

FORM OF THE CONTRACT.

Szcriox 865. Contract for sale of personal property.
866. Contract to manufacture.
867. Contract for sale of real property.
868. Transfer of real property.

Sec. 865. No sale of personal property, or agreement to
buy or sell it, for a price of fifty dollars or more, is valid ua-
less:

1. A memorandum of the contract, showing the parties, their
consent, and the subject of sale, is made in writing, and sub-
scribed by the party to be charged ; or,

2. The buyer accepts and receives part of the thing sold, or,
when it consists of a thing in action, part of the evidences
thereof'; or,

3. The buyer, at the time of sale, pays a part of the price.

Sec. 866. An agreement to manufacture a thing, from ma-
terials furnished by the manufacturer or by another person, 1
not within the provisions of the last section.

Sec. 867. No agreement for the sale of real property, or of
any estate therein, is valid, unless a memorandum thereof, sho¥-
ing the parties, their consent, and the subject of sale, is made in
writing, and subscribed by the party to be charged, or unless
the contract has been partially performed by the party seeking
to enforce it, and such part performance has been accepted by
the other.

Sec. 868. The form of a transfer of real property is described
by the chapter on such transfers.

‘CHHAPTER 1II.

RIGHTS AND OBLIGATIONS OF THE SELLER.

ArricLe I. Rights and duties befors delivery,
I1. Delivery.
1II. Warranty,
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ARTICLE L

RIGHTS AND DUTIES BEFORE DELIVERY,

Secrion &69. When seller must act as depositary,
870, When seller may resell.

Sec. 869, After personal property has been sold, and until when «irer
the delivery is completed, the seller has the rights and obliga- lcposiiary.
tions of a depositary for hire, except thathe must keep the pro-
perty, without charge, until the buyer has had a reasonable op-

portunity to remove it.

Sec. 870. If a buyer of personal property does not pay for wim senor
it aceording to contract, and it remains in the possession of the ™ ™"
scller, after payment is due, the seller may rescind the sale,
or may enforce his lien for the price in the manner prescribed
by the Title on LIENs.

ARTICLE IIL

DELIVERY.

Seeviox 871, Delivery on demand,
‘)

e

Delivery, where made.

r

Expense of transportation.

Notice of ¢lection as to delivery,

Buyer's directions as to manner of sending tlung
sold.

870. Delivery to be within reasonable hours.

w

«.#—;..‘

'

i
I«
i

[]

o
<

Sec. 871. One who sells personal property, whether it was pativery on
in Lis possession at the time of sale, or not, must put it into a s
condition fit for delivery, and deliver it to the buyer within a
reasonable time after demand, unless he has a lien thereon.

Sce. 872. Personal property sold is deliverable at the place paivery.
Where it is at the time of the sale or agrcement to sell, or, if it ™™

l_* ot thea in existence, it is deliverable at the place where it
18 produced,
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Sec. 873. One who sells personal property must bring it to
his own door, or ether convenient place, for its acceptance by
the buyer, but further transportation is at the risk and expense
of the buyer.

Sec. 874. When either party to a contract of sale hasan
option as to the time, place, or manner of delivery, he must
give the other party reasonable notice of his choice; and if ho
does not give such notice within a reasonable time, his right of
option is waived.

Sec. 875. If a seller agrees to send the thing sold to the
buyer, he must follow the directions of the latter as to the man-
ner of sending, or it will be at his own risk during its trans-
portation. If he follows such directions, or if, in the absence
of special directions, he uses ordinary care in forwarling the
thing, it is at the risk of the buyer.

Sec. 876. The delivery of a thing sold can be offered or de-
manded only within reasonable hours of the day.

ARTICLE III.

WARRANTY.

.cTioN 877.
878.
879.
880.
881.

Warranty, what.

No implied warranty in mere contract of sale.

Warranty of title to personal property.

Warranty on sale by sample.

When seller knows that buyer relies on his state-
ments, &c.

Merchandise not in existence.

Manufacturer’s warranty against latent defects.

Thing bought for particular purpose.

When thing cannot be examined by buyer.

Trade marks,

Other marks.

Warranty on sale of written instrument.

Warranty of provisions for domestic u

Warranty on sale of good will,

Warranty upon judicial sale.

Effect of general warranty,

882
883.
884.
885.
886.
887.
888.
889.
890.
891,
892.
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See. 877. A warranty is an engagement by which a seller Warraaty, what.
assures to a buyer the existence of some fact affecting the tran-
saction, whether past, present, or future.

Sec. 878. Except as prescribed by this article, a mere con. Noimplied

. . . . warranty in
tract of sale or agreement to sell does not imply a warranty. Zerscontrs

Sec. 879. One who sells or agrees to sell personal property, Waranty of
as his own, thereby warrants that he has a good and unincum- 52!

property-
bered title thereto.

Sec. 880. One who sélls or agrees to sell goo&s by sample, K;;f;;'y on
thereby warrants the bulk to be ejual to the sample. sawple.

Sec. 881. One who sells or agrees to ‘sell personal proper- Juen scller

ty, knowing that the buyer relies apon his advice or judgment, jr7er relic: o
thereby warrants to the buyer that neither the seller, nor any **

1zent employed by him in the transaction, knows the existemce

of any fact concerning the thing sold which would, to his

knowledge, destroy the buyer’s inducernent to buy.

Sec. 882. One who agrees to sell merchandise not then in Mershandise
existence, thereby warrants that it shall be sotand and mier-
chantable at the place of production ‘¢cohtemplated by the par-
ties, and as nearly 80, 2t "the ‘place of dehvery, as can be se~
cured by reasonable care.

Sec. 883. One who sells or agrees to gell an ‘article of his Innuu:tnru s

own manafactare, thereby warrants it to be free from any la~ againstiatent
. p . .. defoets.

tent defect, not disclosed to the buyer, arising from the pro«
cess of manafactire, and also that neither he hor his agent in
such manufacture has knowingly ased ithproper materials there-
1o,

See. 884. One who manufactares an article under an order Taiog bongnt

for particular

for a particular purpose, warrants by the sale that it is ‘reason= purpose.
ably fit for that purpose.

Sec. 885. One who sells or agrees to sell merchandise indox ;ne. ting

cessible to the examination of the buyet, thereby warrants that gramined by
itis sound and merchantable.

Sec. 886. One who sells or agrees to sell any article to Trsdemaris
which there is affixed or attached a trade mark, thereby war~
rants that mark to be genuine, and lawfully used.
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Other marks. Sec. 887. One who sells or agrees to sell any article to

' which there is affixed or attached a statement or mark to ex»
press the quantity or quality thereof, or the place where it was
in whole or in part, produced, manufactured or prepared, there=
by warrants the truth thereof.

Warrantyen  Sec. 888. One who sells or agrees to sell an instrument

instruments.  pyrporting to bind any one to the performance of an act,
thereby warrants the instrument to be what it purports to be,
and to be binding according to its purport upon all the parties
thereto ; and also warrants that he has no knowledge of any
facts which tend to prove it worthless, such as the insolvency
of any of the parties thereto, where that is material, the ex~
tinction of its obligations or its invalidity for any cause.

Warranty of Seo. 889. One who makes a business of selling provisions

provisions for ) o

domestic use. for domestic use warrants, by a sale thereof, to one who buys
for actual consumption, and not for the purpose of sale, that

they are sound and wholesome.

A Sec. 890. One who sells the good will of a business, thereby
will. warrants that he will not endeavor to draw off any of the cus-
tomers. '

Sadiol ipor  Sec. 891. Upon a judicial sale, the only warranty implied

is that the seller does not know that the sale will not pass a

a good title to the property.

Effect ot
general Sec. 892. A general warranty does not extend to defects

arranr. inconsistent therewith, of which the buyer was then aware, or
which were then easily discernible by him, without the exercise
of peculiar skill; but it extends to all other defects.

CHAPTER III.

RIGHTS AND OBLIGATIONS OF TIHE BUYER,

SectioN 893. Price, when to be paid.
894, Right to inspect goods.
805. Rights in case of breach of warranty.

Price, whea to

be pald. Sec. 893. A buyer must pay the price of the thing sold on

its delivery ; and must take it away within a reasonable time
after the seller offers to deliver it.
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Sec. 894. On an agreement for sale, with warranty, the Rirbtte
buyer has a right to inspeet the thing sold, at a reasonable
tirne, before accepting it; and may rescind the contract if the
seller refuses to permit him to do so.

Sec. 895. The breach of a warranty entitles the buyer to [jghts in case
rescind an agrecement for sale, but not an executed sale, unless ™' ™"
the warranty was intended by the parties to operate as a,

condition.

CIIAPTER IV.

SALE BY AUCTION.

Sgcriox 896. Sale by auction, what.
80T. Sale, when complete.
808. Withdrawal of bids
809. Sale under written conditions.
900. Rights of buyer upon sale without reserve.
901. By bidding.
002. Auctioneer’s memorandum of sale.

Sec. 896. A sale by auction is a sale by public outery to Sale by auction,
the highest bidder on the spot.. e

Sec. 897. A sale by auction is complete when the auctioneer saie, when
publicly announces, by the fall of his hammer, or in any other “**"***
customary manner, that the thing is sold.

Sec. 898. Until the announcemer:t mentioned in the last sec- witdrawal

- . . . . . I'bid.
tion has been made, any bidder may withdraw his bid, if he *
does so in a manner reasonably suflicient to bring it to the no-
tice of the auctioneer.

Sec. 899. When a sale by auction is made upon written or sate under

. .« 0 s e . WTrilten Cul=
printed conditions, such conditions cannot be modified by any daions.
" :al declaration of the auctioneer, cxcept so far as they are for
‘own benefit.

Sec. 900. If, at a sale by auction, the auctioneer, having au- rignts of duyer
. . . . upon sale with-
thority to do so, publicly announces that the sale will be with- cutreserve.
out reserve, or makes any announcement equivalent thereto,
the highest bidder in good faith has an absolute right to the
completion of the sale to him; and upon such a sale, bids by

the seller or any agent for him are void.
11
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Sec. 901. The employment by a seller at a sile by auction,
without the knowledge of the-buyer, of any person to bid at
the sale, without an intention on the part of such bidder to buy,
and on the part of the seller to enforce his btd, is-a-fraud upon
the buyer, which eatitles him to rescird his purchase.

Sec. 902. When property is sold by auction, the auctioneer,
or his partner or clerk, may enter in a sale book, at the time of
the sale, a memorandum specifying the name of the person for
whom he sells, the thing sold, the price, the terms of sale, and
the name of the buyer. A memorandum thus made binds both
parties in the eame manner as if made by themselves.

TITLE II.

EXCHANGE.

Secrron 903, Exchange, what.
904. Form of contract.
905. Parties have rights and obligations of sellers and
buyers.
806. Warranty of money.

Sec. 908. Exchange is a contract by which the parties ‘mu-
tually glve, or agree to give, one thing for another, neither
thing, or both things, being money only.

Sec. 904. The .provisions of section 865 apply to all ex-
changes in which the value of the thing to be.given by either
party is-fifty dollars or more.

Sec. 905. The provisions of the Title on SALE apply to ex-
changes. “Each party has the rights and obligations of a seller
as to the thing which he gives, and of a buyer as to that which
he takes.

Sec. 906. On an exchange of -mohey, each party thereby
warrants the genuineness of the money given by him.
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TITLE III.

DEPOSIT.

Cunarter I. Deposit in general.
IL. Depo=it for keeping.
IIL. Deposit for exchange,

CHAPTER 1.

DEPOSIT IN GENERAL.

ArTicLe 1. Nature and creation of deposit.
1I, Obligations of the depositary.

ARTICLE 1

NATURE AND CREATION OF DEPOSIT.

Sectiox 907. Deposit, kinds of,
908. Voluntary deposit, how made.
979, 910. Involuntary deposit, how made.
911. Deposit for keeping, what.
912 Deposit for exchange, what.

163

Sec. 907. A deposit may be voluntary or involuntary; and Deponit, kinds

for safe keeping or for exchange.

Sec. 908. A voluntary deposit is made by one giving to vuiantary
another, with his-consent, the "possession of personal property made.
to keep for the benefit of the former, or of a third party. The

person giving is called the depousitor, and the person receiving
the depositary.

Sec. 909. An involuntary deposit is made: Involcntary
deposit, how

1. By the accidental leaving or placing of personal property mae.

in the possession of any person, without negligence on the part
of its owner; or,
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2. In cases of fire, shipwreck, inundation, insurrection, riot,
or like extraordirary emergencies, by the owner of personal
property committing it, out of neecessity, to the care of any
pexrson.

1. Sec. 910. The person with whom a thingis deposited, in the
manner described in the last section, is bound to take charge of
it, if able to do so.

AR So?. 911. A dcposit for keeping is one in which the deposi-
tary is bound to return the identical thing deposited.
Depenit for Sec.. 912. A deposit for exchange is one in which the de-

e¢xchange, what.

positary is only bound to return a thing correspording in kind
to that which is deposited.

ARTICLE. 1I.
OBLIGATIONS OF TIIE DEPOSITARY,

Sectiox 913, Depositary must deliver on-demand.:
914. No obligation to deliver without demand.

015. Place cf delivery,

916. Notice to owner of adverse claim..

017. Notice to owner of thing wrongfuliy detained.
018 Delivery of thing owned jointly, &c.

Depasitary Sec. 013. A depositary myst deliver the thing to the person

and. " for whose benefit it was deposited, on demand, whether the de-
posit was made for a specified time or not, unless he has a lien
upon the thing deposited, or has been forvidden or prevented
from doing so by the real owner thercof, or by the act of the
faw, and has given the notice required by scction 916.

o rblation t See. 914. A depositary is not bound to deliver a thing de-

demand, posited without demaund, even where the deposit is made for a
specified time.

Plasc of Sec. 915. A depositary must deliver the thing deposited at

Heerr his residence or place of business, as may be most convenient
for him.

Notice to owner  Sec. 916. A depositary must give prompt notice to the per-

claw. son for whose benefiy the deposit was made, of any proceedings
taken adversely to his intercst in the thing deposited which
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may tend to excuse the depositary from delivering -the thing
to him.

‘Sec. 917. A ‘deposttary, who believes that a thing deposited Notice to

owner of thing
wrongfully

with him is wrongfully detained from its true owner, may give J7\\%0
Lim notice of the deposit; and if within a reasonable time af-
terwards he does not claim it, and sufficiently establish his

'right thereto, and indemnify the depositary against the claim

of the depositor, the depeositary is exonerated from liability to

the person to whom he gave the notice, upon returning the

thing to the depositor, or assuming, in good faith, a new obli-

gation changing his position in respect to the thing, to his
prejudice.

Sec. 918. "1f a thing deposited is owned jointly or in com- Detivers of
mon by persons who cannet agree upon the manner of its de- Sointis, en
livery, the depositary may deliver to each his proper share
thereof, if it can be done without injury to the thing.

CIIAPTER II

-DBPOSIT FOR KEEPING.

A rricLe I. General provisions.
11. Gratuitous deposit.
II1. Storage.
1V. Inn keepers.
V. Finding.

ARTICLE T.

GENERAL PROVISIONS

‘Secriox 919. Depositor must indemnify depositary.
920. Obligation of depositary of animals.
021. Obligations as to use of things deposited.
922, Liability for damage arising from wrongful use,
923, Sale of thing in danger of perishing.
‘924, Injury to, or loss of thing deposited.
925, Service rendered by depositary.
926. Extent of his liability-fer-negligence.
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Dt Sec. 919, A depositor must indemnify the depositary:
dupuriiary. 1. For all damage caused to him by the defects or vices of

the thing deposited ; and,
2. For all expenses necessarily incurred by him about the
thing, other than such as are involved in the nature of the un-

derteking..
ization of Sec. 920. A dcpesitary-of living animals must provide them
¢pusitary v . . .
suiwals witls suitable food and shelter, and treat them kindly.

Ovisationens Sec. 921. A depositary may not use the thing deposited, or
duyosited. permit it to be used, for any purpose, without the consent of
the depositor. Ile may not, if it is purposely fastened by the
depositor, open it without the consent of the latter, in case of

neccssity.

Limvitiey tor Sec. 922. A depositary is liable for any damage happening
from wrongul ¢o the thing deposited during his wrongful use thereof, unless
such damage must inevitably have happened though the prop-

erty had not been thus used.

Saie of thiug la Sec. 923. If a thing deposited is in actual danger of perish-
porishing. ing before instructions can be obtained from the depositor, the
depositary may sell it for the best price obtainable, and re-
tain the proceeds as a deposit, giving immediate notice of his

proceedings to the depositor.

Tujury to. or Sec. 924. If a thing is lost or injured during its deposit,
doyosited, and the depositary refuses to inform the depositor of the cir

cumstances-under which the loss or injury occurred, so far a$
he has information concerning them, or willfuily misrepre-
sents the circumstances to-him, the depositary is presumed to
have willfully or by gross negligence permitted the loss or in-
jury to occur.

Servicorendersd  See, 925. Se far as any service is-rendered by a depesitarY.

y dapositary. . . . . A bed
or required from-him, his duties and liabilities are prescr!
by the Title on EMPLOXMENT ANB: SERVICH.

Batent ofhls Sec. 926. The liability of a depositary for negligence i8 lim-
negligence, ited to the amount which he is informed or has reason to sup-

pose the thing deposited to be worth.
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ARTICLE II.

GRATUITOUS DEIOSIT.

Secrion 927, Gratuitous deposit, what.
928, Natare of involuntary deposits.
929. Degree of care required.-of gratuitous depositary.
930. His duties cease, when,

Sec. 927. Gratuitous deposit is a deposit for which the de- 6ratuituoas

dcpusit, what
positary receives no consideration beyoud the mere possession
of the thing deposited.

Sec. 928. Aun involuntary deposit is gratuitous, the deposi- Mature ot

. . involuntary
tary being entitled to no reward. deposit.
Sec. 929. A gratuitous depositary must use at least slight Degree of care.
. . . required o
tare for the preservation of the thing deposited. gratuituvus
depositary.
Sec. 930. The duties of a gratuitous depositary cease : His duties

couso, nhen,

1. Upon his restoring the thing deposited to its owner ; or,

% Upon his giving reaspnable notice to the owner to remove
it,and the owner failing to do so within a reasonable time.
But an involuntary depositary, under subdivision 2 of section
909, cannot give such notice until the emergency, which gave
rise to the deposit is past.

ARTICLE IIIL

8TORAGE..

Szeriox 931. Deposit. for hira,

932. Degree of care required of depositary for hire.
932. Rate of compensation for fraction of a week, &c.
934, 935. Termination of deposit.

Sec. 981. A deposit not gratuitous is called storage. The Deposit for
depositary in such case is called a depositary for hire.

Bec. 932. A depositary for hire must use at least ordinary Degree of cars

care for the preservation of the thing-deposited! deposiary to
11*
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Sec. 933. In the absence of a different agreement or usage,
a depositary for hire isentitled to one week’s hire for the sus-
tenance and shelter of living animals daring aoy fraction of a
weck, and to‘half a month’s hire for the storage of any other
property during any fraction of a half month.

Sec. 934. In the absence of an agreement as to the length
of time during which a depesit is to continue, it may be ter:
minated by the depositer at any time, and by the depositary
upon reasonable notice.

Sec. 935. Notwithstanding an agreement respecting the
length of time during which a deposit is to- contimue, it may be
terminated by the depositor, on paying all that would become
due to the depositary in case of the deposit so continuing.

ARTICLE IV.

INNKEEPERS,

SectioN 936. Innkeeper’s linbility.
957. How oxempted from liability,

Sec. 936. An innkeeper is liable for all losses of, or inje-
ries to, personal property placed by his guests under his cart
unless occasioned by an irresistible superhuman cause, by
public enemy, by the negligence of the owner, or by the ect of
some one whom he brought into the inn.

‘Bec. 937. If an innkeeper keeps a fireproof safe, and gives
notice to a guest, either personally, or by putting up a p"ﬂted

‘notice in a prominent place in the room occupied by the guest
‘that he keeps such a safe, and will not be liable for money
jewelry, documents, or -other articles of unusual value and
‘small compass, unless placed therein, he ismot liable, except
‘8o far as his ewn acts contribute thereto, for any loss of, or
‘injury to, such articles, if not deposited with him, and 20 7¢

‘quired hy the guest for present use.
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ARTICLE V.

FINDING.

Section 938, Obligation of finder.
939. Finder to notify owner.
040. Claimant to prove ownership.
941. Reward, &c., to finder.
042. Finder may put thing found on storage.
043. When finder may sell the thing found.
944. IIow sale is to be made.

945. Surrender of thing to the finder.
946. Thing abandoned,

Sec. 938. Onc who finds a thing lost, is not botind to take ulisation of
aarge of it, but if he does so, he is thenceforward a depositary
{r the owner, with the rights and obligations of a depositary
(ot hire.

See. 939. If the finder of a thing knows or suspects who is Finaer te
the owner, he must, with reasonable diligence, give him notice Ronfy ot
& the finding ; and if he fails to do so, he is liable in damages
tothe owner, and has no claim to any reward offered by him
for the recovery of the thing, or to any compensation for his
trowble or expenses.

Sec. 940. The finder of a thing may, in good faith, before Claimant to
giviag it up, require reasonable proof of ownership from any shir.
person claiming it. |

Sec. 941. The finder of a ching is entitled to compensation Reward, &,
for all expenses necessarily incurred by him in its preservation,
aud for any other service necessarily performed by him about

it, anl to a reasonable reward for keeping it.

Sec. 942. The finder of a thing may exonerate himself from winger may
. . . . . . . hin
habihty at any time, by placing it on storage with any respon- Do oy

sible person of good character, at a reasonable expense. storsge.
Sec. 943. The finder of a thing may sell it, if it is a thing wuen snaer

which 3 commonly the subject of sale, when the owner cannot Thing found.
with reasonable diligence be found, or, being found, refuses
upon demand to pay the lawful charges of the finder, in the

following cases :
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1. When the thing is i danger of*perishing, or of losing the
greater part of its value; or,

2. When the lawful charges of* the finder amount to two-
thirds of its value.

Sec. 944. A sale under the provisions of the last seetion
must be made in the same maunner as the sale of a thing pledged.

See. 945. The owner of a thing found may exonerate him-
gelf from the claims of the finder by surrendering it to him in
satisfaction thereof.

Sec. 946. The provisions of this article have no.applicaticn
to things which have been intentionally abandoned by ther
owners.

CHAPTER IIIL

DEPOSIT FOR EXCHANGE.

Secriox 947, Relations of the parties.

Sec. 947. A deposit for exchange transfers to the deposita-
ry the title to the thing deposited, and creates between him
and the depositor the relation of debtor and creditor merely.

TITLE IV.

LOAN,

CHAPTER. I. Loan for use.
H. Loan for exchange.
IIL Loan of money.
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CHAPTER 1.

LOAN FOR USE.

Szctrovy 948. Loan, what,
949. Title to property lent.
950, 951. Care required of borrower.
952. Degree of skill.
953. Borrower, when to repair injuries.
954. Use of thing lent.
955. Relending, forbidden.
956. Borrower, when to bear expenses.
957. Lender liable for defects.
958. Lender may require return of thing lent.
959. When returnable without demand.
950. Place of returm,

Sec. 348, A. loan for use isa contrast by which one gives roun, what.
10 another the temporary possession-and use of personal prop-
erty, and the latter agrees to return the same thing to kim at
afuture time, without reward for its use..

Sec. 949. A loan for use does not transfer the title to the Title Lo prop-
thing; and all its increase during the period of the loam bes *7 ™"
longs to the lender.

Sec. 950. A borrower for use must use great care for the carerequir:aor
. . - .« . . burrower.
Preservation in safety and in good condition. of the thing lent.

Sec. 951. One who berrows aliving animal for use, must y4.
treat it with great kindness, and provide everything necessary
sad suitable for. it..

Sec. 952. A borrower for use is bound to have and to exer« Degres of
. . ".
cise such skill in the care of the thing lent, as he causes the “
lender to believe him to possess.
Ses. 953. A borrower for use must repair all deteriorations porroweq,
when to repalr

or injuries to the thing lent, which are occasioned by his negli- jnjuries.
gence, however slight.

Sec. 954. The borrower of a thing for use may use it for Use of hiog
tuch purposes only as the lender might reasonably anticipate
3 the time of lending.
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Sec. 955. The borrower of a thing for use must not part
with it to a third person, without the consent of the lender.

Sec. 956. The borrower of a thing for use must bear all its
expenses during the loan, except such as are necessarily incur-
red by him to preserve it from unexpected and unusual injury.
For such expense he is entitled to compensation from the len-
der, who may, however, exonerate himself by sarrendering the
thing to the borrower.

Sec. 957. The lender of a thing for use must indemnify the
borrower for damage caused by defects or vices in it, which
he knew at the time of lending, and concealed from the bor-
rower.

Sec. 958. The lender of a thing for use may at any time ré-
quire its return, even though he lent it for a specificd-time of
purpose. But if, on the faith of such an agreement, the
borrower has made such arrangements that a return of the
thing before the period agreed upon would -cause him loss,
exceeding the bencfit derived by him from the loan, the lender
must indemnify him for such loss, if he compels sush returs,
the borrower not having in any manner violated his duty.

Sec. 959. If a thing is lent for use for a specified time O

purpose, it must be returned-to the lender without demand,_ 1%
soon as the time has expired, of the purpose has been accom-

plished. In other cases it need not be rcturned until demar-
ded.

Sec. 960. The borrower of a thing for use must return it to
the lender, at the place contemplated by the parties at the tim
of lending; or if no particular place was so contcmplated by
them, then at the place where it was at that time.

CIIAPTER II.

LOAN FOR EXCHANGE.

Secrion 961, 962. Loan for exchange, what.
963. Title to preperty lent.
964. Contract cannot be modified by lender.
965. Certain sections applicable.
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Sec. 961. A loan for exchange is a contract by which one L lor
delivers personal property to another, and the latter agrees to ™™
return to the lender a similar thing at a future time, without re-

ward for its use.

Sec. 962. A loan, which the borrower is allowed by the !4
lender to treat as a loan for use, or for exchange, at his option,
is subject to all the provisions of this chapter.

Sce. 963. By a loan for exchange the title to the thing lent Titie te prop-
. . erty lent.
1s transferred to the borrewer, and he must bear all its expen-
ses, and is entitled to all its increase.

Sec. 964. A lender for exchange cannot require the borrow- Oentrast

canant be
er to fulfill his obligations at a time, or in a manner, different modined by

lJender.
rom that which was originally agreed upon.
Sec. 965. Sections 957, 959, and 960, apply to a loan for gertatn sec.

tions appli-
exchange. cable.

CITAPTER IIIL

LOAN OF MONEY.

Sectiox 966, Loan of money.
U67. Loan to be repaid in current money.
068, Loan may be for reward.
969, Interest, what.
070, Annual rate..
071, 972, Legal interest.
973. Deduction of amount of interest in advance.
074. Recovery of amount exceeding legal interest.
075. Reservation of illegal interest renders contract void.
076, Rights of borrower under contract reserving illegal
interest,
077, Cure of usury,
078, Subsequent usury.

Sec. 966. A loan of money is a contract by which one de« Losn of money.
livers a sum of money to another, and the latter agrees to_re-
tun at a future time a sum equivalent to that which he borrow-
¢l. A loan for mere use is governed by the chapter- on LoAN
YoR Usk,
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Sec. 967. A borrower of money must pay the amount due in
such money as is current at the time when the loan becomes
due, whether such money is worth more or less than the actual
money lent.

Sec. 968. A loan of money may be made with or without
reward, bat is presumed to be made for reward.

Sec 969. Reward for the loan, forbearance, or use of money,
or its equivalent, is called interest.

Sec. 970. When a rate of interest is prescribed by a law or
contract, "without specifying the period of time by -which such
rate is.to be calculated, it is to.be deemed an annual rate.

Bec. 971. Under-an dbligation to pay interest, norate being
epecified, interest is payable at the rate -of seven -one-hun-
dredths of the principal for one year, and in the like proportion
for a longer or shorter time ; but in the computation of interest
for less than a year, three hundred and sixty days are deemed
to constitute a year.

Sec. 972. No greater interest than is allowed by the Jast
section may be comr puted, unless otherwise specified in the cor-
tract or obligation, in which case it cannot exceed two per cent.
per month, or itwenty-four one-hundredths of the principal for
one year.

Sec. 973. The interest which would become due at the end
of the term for which a loan is made, not exceeding one year’s
interest in all, may be deducted from the loan in advanceif the
parties thus agree.

Sec. 974. When a greater rate of interest has been paid
than is allowed by this title, the person paying it may recover

-the excess from the person taking it.

‘Bee. 975. Every contract by which a lender of money inten-
tionally takes or reserves to himself therefor any benefit or ad-

‘vantage whatever, in addition to the rate of interest allowed

by this Title, is voidable by the party prejudiced thereby.

Sec. 976. A borrower under a usurious contract is entitled
to recover from the lender all that he gave to him under the

same, without restoring or paying anything to the lender.
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Sec. 977. A usurious contract may be made valid by an ex- care fusur,
pressremission of the usury by the creditor, in good faith, be-
fore the debt is due.

Sec. 978. A loan on lawful interest is not avoided hy & sub- sabsequent

sequent agreement to pay usury, but the latter agreement alone
is void.

TITLE V,

HIRING.

Cuaprrer I. Hiring in general.
I1. Hiring of real property.
II1. Hiring of personal property.

CHAPTER 1.

HIRING IN GENERAL.

Secriox 979, Hiring, what,
980. Products of thing,
981. Quiet possession.
982. Degree of care, &e¢., oh part of hirer.
'983. Must repair injuries, &o.
984. Thing let for a particular purpose.
985. When letter may terminate the hiring.
986. When hirer may terminate the hiring,
987. When hiring terminates.
088. When tefminated by death, &c., of party.
989. Apportionment of hire.

Sec. 979. Hiring is a contract by which one gives to a0~ g, .., wia.
other the temporary possession and use of property, other than
money, for reward, and the latter agrees to return the same
to the former at a future time.

8ec. 980. The products of a thing hired, during the hiring, , . . .,
belong to the hirer. 113,
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Sec. 981. An agreement to let upon hire binds the letter o
secure to the hirer the quiet possession of the thing hired du-
ring the term of the hiring, against all persons lawfully claim«
ing the same.

Sec. 982. The hirer of a thing must use ordinary care for
its preservation in safety and in good condition.

Sec. 983. The hirer of a thing must repair all deteriora
tions or injuries thereto occasioned by his ordinary negligence.

Sec. 984. When a thing 1is let for a particular purpose, the
hirer must not use it for any other purpose; and if he does,
the letter may hold him responsible for its safety during such
use, in all events, or may treat the contract as thereby re-
scinded.

Sec. 985. The letter of a thing may terminate the hiring,
and reclaim the thing, before the end of the term agreed upon:

1. When the hirer uses, or permits a use of the thing hired,
in & manner contrary to.the agreement of the parties ;. or,

2. When the hirer does not, within a reasonable time after
request, make such repairs as he is bound to make.

Sec. 986. The hirer of a thing may terminate the hiring be-
fore the end of the term agreed upon :.

1. When the letter does not, within a reasonable time after
request, fulfill his obligations, if any, as to. placing and secur-
ing the hirer in the quiet possession of the thing bired, or put-
ting it into a good condition, or repairing ; or, '

2. When the greater part of the thing hired, or that part
which was, and which the letter had, at the time of the hiring,
reason to believe was, the material inducement to the hirer to
cnter into the contract, perishes from any other cause than
the ordinary negligence. of the hirer.

Sec. 987. The hiring of a thing terminates:.

=t

. At the end of the term agreed upon ;.
. By the mutual consent of the parties ;

3. By the hirer acquiring a title to the thing hired, superior
to that of the letter; or,

4. By the destruction of the thing hired.

£
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Sec. 988. If the hiring of a thing is terminable at the pleas- Whenlermic,
ure of one of the parties, it is terminated by notice to the oth. *¢» vt perty.
er of  his death or incapasity to contract. In other cases, it

is not termioated thereby.

Sec. 989. When the hiring of a thing is terminated before Apportioment
the time originally agreed upon, the hirer must pay the due
proportion of the hire for such use as he has actually made of
the thing, unless such use is merely nominal, and of no bencfit

to him.

CGIIAPTER II.

IIRING OF REAL PROPERTY.

SecrioN 990. Lessor to make dwelling house fit for its purpose.
991. When lessee may make repairs, &c.
992. Term of hiring when no limit is fixed.
993. Hiring of lodgings for indefinite term,
0994. Renewal of lease by lessee’s continued possession.
995. Notice to quit.
496. Rent, when payable.
997. Tenant must deliver notice"served on Lim.
998. Letting parts of rooms forbidden.

Sec. 930. The lessor of a building intended for the occupa-~ Lessor to
. . . . . . make dwelling
tion of human beings must put it into a condition fit for that house niror
. . . . 1i6 purpuse.
purposc, and must repair all subsequent dilapidations thereof,

except such as are mentioned in section 983.

Sec. 991. If, within a reasonable time after notice to the wuenicssce
lessor of dilapidations which he ought to repair, he neglects to repsirs, ac.
do.so, the lessee may repair the same himself, and deduct the
expense of such repairs from the rent, or otherwise recover it

from the lessor..

Sec. 992. A hiring of real property, other than lodgings, is merm of nirirs
presumed to extend to the next day upon which it is the usage 5 nsea. "
of the place to make annual hiring of real property. In places
where there is no usage on the subject, such a hiring is pre-

sumed to be for one year from its commencement.
12
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Sec. 993. A hiring of lodgings for an unspecified term is
presumed to have been made for such length of time as the par-
ties adopt for the estimation of the rent. Thus a hiring at a
weckly rate of rent is presumed to be for one week. In the
absence of any agreement respecting the length of time or the .
rent, the hiring is presumed to be monthly.

Sec. 994. If alessee of real property remains in possession
thereof, after the expiration of the hiring, and the lessor ac-
cepts rent from him, the parties are presumed to have renewed
the hiring on the same terms and for the same time, not ex-
ceeding one year. ‘

Sec. 995. A hiring of real property, for a term not speci-
fied by the parties, is deemed to be renewed asstated in the
last section, at the end of the term implied by law, unless one
of the parties gives notice to the other of his intention to ter-
minate the same, at least as long before the expiration thereof
as the term of the hiring itself, not exceeding one month.

Sec. 996. The rent of agricultural and wild Jand is payable
yearly at the end of each year. Rents of lodgings are payable
monthly at the end of each month. Other rents are payable
quarterly at the end of each quarter from the time the hiring
takes effect. The rent for a hiring shorter than the periods
herein specified, is payable at the termination of the hiring.

Sec. 997. Every tenant who receives notice of any proceeds
ing to recover the real property occupied by him, or the pos-
session thereof, must immediately inform his landlord of the
same.

Sec. 998. One who hires part of a room, for a dwelling, is
entitled to the whole of the room, notwithstanding any agree-
ment to the contrary; and if a landlord lets a room as a dwell-
ing for more than one family, the person to whom he first lets
any part of it is entitled to the possession of the whole room
for the term agreed upon, and every tenant in the building, un-
der the same landlord, is relieved from all obligation to pay
rent to him.
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CIIAPTER III

HIRING OF PERSONAL PROPERTY.

Secrron 999. Obligations of letter of personal property.
1000. Ordinary expenses.
1001. Extraordinary expenses,
1002, Return of thing hired.
1003. Charter-party, what.

Sec. 999. One who lets personal property must deliver it to Ohications ot
the hirer, secure his quiet enjoyment thereof against all lawful persmal
chimants, put it into a condition fit for the purpose for which
he lets it, and repair all deteriorations thereof not occasioned

by the fanlt of the hirer, and not the natural result of its usec.

Sec. 1000. A hirer of personal property must bear all such Ortinary
expenses -concerning it as might naturally be foreseen to attend

W during its ase by him. AlIl other expenses must be borne
by the letter.

Sec. 1001. If a letter fails to fulfill his obligations, as pre- Fxtrawiinary
scribed by section 999, the hirer, after giving him notice to do .
80, if such notice can conveniently be given, may expend any
reasonable amount necessary to make good the letter’s default,
and may recover such amount from bim.

Sec. 1002. At the expiration of the term for which person- Returof
al property is hirel, the hirer must return it to the letter at the
Place contemplated by the parties at the time of hiring, or if

Do particular place was so contemplated by them, at the place
which it was at that time.

Sec. 1003. The contract by which a ship is let is termed a Charter-party,
charter-party. By it, the owner may either let the capacity or whs
burden of the ship, continuing the employment of the owner’s
master, crew and equipments, or may surrender the entire ship
to the charterer, who then provides them himself. The master
or a part owner may be a charterer.
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TITLE VL

SERVICE.,

Coarrer I. Service with employment.
IT. Particular employments.
IIL. Service without employment.-

CHATTER I.

SERVICE WITIH E4RLOYMENT,

ArticLe I. Definition of employment.
11. Obligations of the employer.
1I1. Obligations of the employee.
1V. Teimination of employment,

ARTICLE L
DEFINITION OF EMPLOYMENT,
Sccriox 1004, Employment, what.

E-nnluyment, Sec. 1004, The contract of employment is a contract by

what. . . .
which one, who is called the employer, engages another, who is
called the employee, to do something for. the benefit of the em-

ployer or of a third person..

ARTICLE II:
OBLIGATIONS OF. THE EMPLOYER.

Sgcriox 1005. When employer must indemnify employee.

1006. When not.
1007. Employer to indemnify for his own negligence.
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Sec. 1005. An employer must indemnify his employee, ex- When emplorer

must indemuify

cept as prescribed in the nextsection, forall that he necessarily ®=P'°7*"
éxpends or loses in dire¢t consequence of the discharge ¢f ‘his
duties as such, or of his obedience to the directions of the em-
ployer, even though unlawful, unless the employee, at the

time 6f obeying such directions, believed them to be unlawful.

Sec. 1006. An employer is not bound to indemnify his em- Warennot.
ployee for losses suffered by the latter in consequence of -the
ordinary risks of the business in which he is employed, nor in
consequence of the negligence of another person employed
by the same employer in the same general business, unless he
has neglected to-use ordinary-care in the selection of the cul~
pable employee. :

Sec. 1007. An employer must in all-cases indemnify his em- Employer to
indemnify for

ployee for losses'caused by his own want of ordinary care. Lis own

negligence,

ARTICLE III.

"OBLIGATIONS OF THE EMPLOYEE,

Skcriox 1008, 1009, 1010. Dutiesof gratuitous employee.
1011. Duties of employee for reward.
1012. Duties of employee for his own benefit.
1013. Contracts for service limited to two years.
1014. Employee must obey employer.
1015. Employee to conform to usage,
1016. Degree of skill required.
1017. Must use what skifl he has.
1018. What belongs to ¢mployer.
1019. Duty to account.
1020. Employee not bound to deliver without demand.
1021, Preference to be given to employers.
1022, Responsibility of employee far substitute,
1023. Responsibility for negligence.
1024. Surviving employee.
1025. Confidential &mployment.

Sec. 1008. One who, without consideration, undertakes to putie« o
do a service for another, is not bound to perform the same, but smpioyee.
if he actually enters upon its performance, he must use at least

slight care and diligence therein.
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See. 1009. One who, by his own special request, induces
another to intrust him with the performance of a service, must
perform the same fully. In other cases one who undertakes a
gratuitous service may relinquish it at any time.

Sec. 1010. A gratuitous employee, who accepts a written
power of attorney, must act under it se long as it remains in
force, or until he gives notice to his. employer that he will not
do so.

Sec. 1011. One who, for a good consideration, agreesto serve
another, must perform the service, and must use ordinary care
and diligence therein, so long as he is thus employed.

Sec. 1012. One who is employed at his own request todo
that which is more for his own advantage than for that of his
employer, must use great care and diligence therein to protect
the interest of the latter.

Sec. 1013. A contract to render personal service, other than
a contract of apprenticeship under sections 140, 143, or 149,
cannot be enforced against the employee beyond the term of
two years from the commencement of service under it, bat if
the employee voluntarily continues his service under it beyond
that time, the contract may be referred to as affording a pre-
sumptive measure of the compensation.

Sec. 1014. An employee must substantially comply with all
the directions of his employer concerning the service on which
he is engaged, even though contrary to the provisions of this
Title, except where such obedience is-impossible, or unlawful,
or would impose new and unreasonable burdens upon the em-
ployce, or in case of an emergency which, according to the
best information which the employee can with reasonable dili-
gence obtain, the employer did not contemplate, in which he
cannot, with reasonable diligence, be consulted, and in which
non-compliance is judged by the employee, in good faith, and
in the exercise of reasonable discretion, to be absolutely neces-
sary for the protection of the employer’sinterests. In all such
cases, the employec must conform as nearly to the directions
of his employer as may be rcasonably practicable, and most
for the interest of the latter.
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Sec. 1015. An employee must perform his service in con- Emplovee to
formity to the usage of the place of performance, unless other- us*¢"
wise directed by his employer, or unless it is impracticable, or

manifestly injarious to his employer to do so.

Sec. 1016. An employee is bound. to exercise a reasonable Desree of kil
degree of skill, unless his employer has notice, before employ-
ing him, of his want of skill.

Sec. 1017, An employee is always bound to use such skill Mvst nse what
as he possesses.

Sec. 1018. Everything which an employee acquires by Yir- Trbat belange
tue of his employment, except the compensation, if any, which
1s due to him from his employer, belongs to the latter, whether
scquired lawfully or unlawfully, er during, or after the expir-

ation of, the term of his employment.

Sec. 1019. An employee must, on demand, render to his Duixto
employer just accounts of all his .trahsactions in the course of
his service, as often as may be reasonable, and must, without
demand, give prompt notice to his employer of everythm(r
which he receives for his account.

See. 1020. An employee, who receives anything on account Emrloscenct
of his employer, in any capacity other than that of a mere ser- Jliver without
vant, i3 not bound to deliver it to him until demanded, and is
not at liberty to send it to him from a distance without de-
mand, in any mode involving greater risk than its retention by
the employee himself.

Sec. 1021. An employee, who has any business to transact Preference to
on his own account, similar to that intrusted to him by his em. empioyers.
ployer, must always give the latter the preference. If intrust-
ed with similar affairs by different employers, he must give
them preference according to their relative urgency, or, other
things being equal, according to the order in which they were
committed to him.

Sec. 1022. An employee, who is expressly authorized to Responsitility
of empioyee

employ a substitute, is liable to his principal only for want of tor subsutute.
ordinary car® in his selection. The substitute is dircctly re~

Bponmble to the principal.
12%
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Sec. 1028. An employee, who is guilty of a culpable degree
of negligence, is'liable to his employer for the damage thereby
caused to the latter'; and the emplayer is liable to him, if the
service is not gratuitous, for the value of such services only s
are properly rendered.

Sec. 1024. Where service is to be rendered by two or more
persons jointly, and one of them dies, the survivor must act

-alone, if the scrvice to be rendered is such as he can rightly
‘performwithout the aid of the tdeceased person, but not others

wise.
See. 1025. The obligations peculiar to confidential employ-
ments are de&ned in the Title on TRUSTS.

ARTICLE IV.

TERMINATION OF EMPLOYMENT.

Sectioxy 1026. Termination by death, &c., of employer.
1027, Employment, how terminated,
1028, Continuance of service in certain cases.
1029, Termination at will.
1030, Termination by employer for Tault.
1031, Termination by employee for faukt.
1032, Compensation of employee dismissee for cause.
1033. Compensation-of employee leaving for cause.

Sec. 1026. Every employment, in which the poswer of the
employee is not coupled with an interest in its subject, 1s ter-
minated by notice to him of';

1. The death of the cmployer ; or,

2. His legal incapacity to contract.

‘Sec. 1027. Every employment is termindted:

1. By the expiration of its appointed term:;

3. By the extinction of its subject’;

3. By the death of the employee; or,

4. By his legal incapacity to act as such.

Sec. 1028. An employee, unless the term of his service has
expircd, -or unless-he has a right to discentinue 1t at any time,
without notice, must continue his service after notice of the
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death or incapacity of his employer, so far as is necessary to
protect from serious injury the interests of the employer’s suc-
cessor in interest, until a reasonable time after notice of the
facts has been communicated to such successor. The success-

or must compensate the employee for such service, according
to the terms of the contract of employment.

Sec. 1029. An employment having no specified term may Terwination
be terminated at the will of either party, on notice to the oth-
er, except where otherwise provilled by this title.

Sec. 1030. An employment, even for a specified term, may Termintion
be terminated at any time by the employer, in case of any wil
ful breach of duty by the employee, in the course of his em-
Ployment, or in case of his habitual neglect of his duty, or con-

tinued incapacity to perform it.

l- for fault.

See. 1081. An employment, even for a specified term, may Termination
. , . - . empluyee for
be terminated by the employee at any time, in case of any will- fauit.

ful or permanent breach of the obligations of his employer to
kim as an employee.

Compensation

Sec. 1032. An employee, dismissed by his employer for
: . . . of employee
good cause, is not entitled to any compensation for services dismissed for

rendered since the last day upon which a payment became due
to him under the contract.

Sec. 1033. An employee, who quits the service of his em. Jempensation
ployer for good cause, is entitled to such proportion of the com- l:aving for
pensation which would become due in case of full performance,
a3 the services which he has already rendered bear to the ser-
vices which he was to render as full performance.

CHAPTER Ii.

PARTICULAR EMPLOYMENTS.

ArticLe I. Master and seryant,
II. Agents.
II1. Factors.
1V. Shipmasters.
V. Mates and seamen,
VI. Ships’ managers.
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ARTICLE I
MASTER AND SERVANT.

Secrion 1034. Servant, what.
1035, 1036. Term of hiring.
1037, Renewal of hiring.
1038. Time of service,
1039. Servant to pay over without demand.
1040. When servant may be discharged.

Sec. 1034. A servant is one who is employed to render per-
sonal service to his employer, otherwise than in the pursuit of
an independent calling, and who in such service remains entire-
ly under the control and direction of the latter, who is called
his master.

Sec. 1035. A servant is presumed to have been hired for
such length of time as the parties adopt for the estimation of
wages. A hiring at a yearly rate is presumed to be for one
year ; a hiring at a daily rate, for one day ; a hiring by piece
work, for no specified term.

Sec. 1036. In the absence of any agreement as to wages, 2
domestic servant is presumed to be hired by the month; a clerk,
or other servant not merely mechanical, or agricultural, by the
year; and other servants for no specified term.

Sec. 1037. Where, after the expiration of an agreement ré-

- specting the wages and the term of service, the parties continue

the relation of master and servant, they are presumed to bav
renewed the agreement for the same wages and term of service.

See. 1038. The entire time of a domestic servant belongs
to the master ; and the time of other servants to such extentas
is usual in the business in which they serve, ot exceeding in
any case ten hours in the day.

Sec. 1039. A servant must deliver to kis master, as soon 33
with reasonable diligence he can find him, everything that he
receives for his account, without demand ; but he is not bound
without orders from his master, to send anythmg to him through
snother person.
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Sec. 1040. A master may discharge any servant, other than Wher servaut
an apprentice, whether engaged for a fixed term or not: discharged.
1. If he is guilty of misconduct in the course of his service,
or of gross immorality, though unconnected with the same; or,
2. If, being employed about the person of the master, or in
a confidential position, the master discovers that he has been
guilty of misconduct, before or after the commencement of his
service, of such a nature that, if the master had known or con-

templated it, he would not have so employed him.

ARTICLE II.

AGENTS.

Secrioxn 1041, Agent to conform vo his authority.
1042. Must keep his principal informed.
1043, Cellecting agent.
1044. Responsibility of sub agent,

Sec. 1041. An agent must not exceed the limits of his Aent te

eunform ta his

actual authority, as defined by the Title on AGENcCY. authority.
Sec. 1042. An agent must use ordinary diligence to keep Mustkeep his

prineipal

. bis principal informed of his acts in the course of the agency. iuformed.

Sec. 1043. An agent, employed to collect a negotiable in- conecting
strument, must collect it promptly, and take all measures ne- st
cessary to charge the -parties thereto, in case of its dishonor,
and, if itis a bill of exchange, must present it for acceptance
with reasonable diligence.

Sec. 1044. A mere agent of an agent is not responsible as Responsmitity
e of sub-agent,
guch to the principal of the latter.

ARTICLE III.

FACTORS.

Skcrioy 1045. Factor, what,
1746. Obedience required from factor,
1047, Sale on credit.
1048. Liability of factor under guaranty commission.
1049. Factor cannot relieve himself from liability,
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Sec. 1045. A factor is an agent who, in the pursuit of an
independent calling, is employed by another to sell property
for him, and is vested by the latter with the-possession or con~
trol of the property, or authorized to receive payment therefor
from the purchaser.

Sec. 1046. A factor must obey the instructions of his princi-
pal, to the same extent as any other employee, notwithstands
ing any advances he may have made to his principal upon the
property consigned tohim, except that if the principal forbids
him to sell at the market price, he may nevertheless scll for his
reimbursement, after giving to his principal reasonable notice
of his intention to do so, and of the titre and place of sale, and
proceeding in all respects as a pledgee.

Sec. 1047, A factor may scll property consigned to him on
such credit as is usual, but, having once agreed with the pur-
chaser upon the term of credit, may not extend it.

Sec. 1048. A factor, who charges his principal with a guar.
anty commission upon a sale, thereby assumes absolutely to
pay the price when it falls due, as if it were a -debt of &is
own, and not as a mere guaranty for the purchaser ; but he does
noi thereby assume any additional responsibility for the safety
of his remittance of the proceeds. ’

Sec. 1049. A factor who reccives property for sale under a
general agreement or usage to guaranty the sales, or the remit-
tance of the proceeds, cannot relieve himself from responsibility
therefor without the consent of his principal.

ARTICLE IV.

SHIPMASTERS.

Secrioy 1050.
1051.
1052.
1053.
1054,
1055,
1056,
1057.
1058.

Appointment of master.

When must be on board.

Pilots,

Power of master-over crew.

Power of master over passengers.

Impressing private stores.

When may abandon the ship,

Duties on abandonment.

When master cannot trade on his own account.
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Secriox 1059. Care and diligence.
1060, Authority of master,

Sec. 1050. The master of a ship is appointed by the owner, APpointment
and holds during his pleasure. The word ¢ ship,” as used in
this Code, shall be construed to mean any boat, vessel, or

structure fitted for navigation.

Sec. 1051. Tho master of a ship is bound to be always on When must
Loard when entering or leaving a port. The word *‘port,” as
used in this Code, shall be construed to mean any place on a
navigable river or lake where a vessel lands, to receive or put
off freight or passengers, or. for any other purpose, and when a

vessel has made a landing, it is said to be in port.

See. 1052. Before leaving a port, the master of a ship must Piots.
take a pilot on board, and the navigation of the vessel devolves
on him. .

Sec. 1033. The master. of a.ship may enforce the obedience Powerot
of the mate and crew-to his lawful commands by confinement sesmen.
ad other reasonable corporal punishment, not prohibited by

law, being responsible for the abuse of his power.
Sec. 1084. The master of a ship may confine any person on power of

mastier over

board, during a voyage, for willful disobedience to his lawful passengers.
commands.

Sec. 1055. If, during a voyage, the ship’s supplies fail, the Impressing
. f private stores,
master, with the advice of the officers, may compel persons who
have private supplies on board to surrender them for the com-
mon want, on_payment of their value or giving security there-
for.
Sec. 1056. The master of a ship must not abandon it during Whenmar

. . abandon the
the yoyage, without the advice of the other officers. bip.

Sec. 1057. The master of a ship, upon abandoning it, must Datieeon
carry with him, so far as it is in his power, the money and the
most valuable of the goods on board, under penalty of being
Personally responsible. If the articles thus taken are lost from

causes beyond his control, he is exonerated from liability.

Sec. 1058. The master of a ship, who engages for & common When master

) . . Sauuot trace
profit on the cargo, must not trade on his own account, and if on his awi
he does, he must account to his employer for all profits thus '

made by him,



190

Care and
dilligence.

Authority of
Wastler,

Muatr, what.

Scamen, what,

M:te and
sealnen hew
engaged and
discharied.

CIVIL CODE.

Sec. 1059. The master of a ship must use great care and
diligence in the performance of his duties, and is responsible
for all damage occasioned by his negligence, however slight.

Sec. 1060. The authority and liability of the master of s
ship, as an agent for the owners of the ship and cargo, arereg-
ulated by the Title on AGENcY.

ARTICLE V,

MATES AND SEAMEN.

SectioN 1061.
1062,
1063,
1064,
1065.
1066.
1067,
1068,
1069,
1070.
1071.
1072,
1073.
1074,
T1075.

Mate, what.

Seamesn, what.

Mate and seamen, how engaged and discharged.
Unseaworthy vessel,

Seamen not to lose wages or lien by agreement.
Special agreement with seamen.

Wages depend on freightage.

When wages, &c., begin,

Wages, where voyage is broken up before departuré
Wrongful discharge.

Wages when not lost by wreck.

Certificate.

Disabled seamen.

Maintenance of seamen during sickness.

Death on the voyage.

1076. Theft, &c., forfeits wages.

1077, Seamen cannot ship goods.

1078. Embezzlement and injuries,

1079, Law governing seamen.

Sec. 1061. The mate of a ship is the officer next in com®
mand to the master.

Sec. 1062. All persons, other than the master, mates, I.»ilots,
clerks and engineers, employed in and about the navigallou'o
a vessel of any description, and in receiving and discharging
freight, supplies or any other thing, are to be deemed seamed
within the provisions of this Code. _

Sec. 1063. The mate and seamen of a ship are engaged by
the master, and may be discharged by him at any period .Of thl”
voyage, for willful and persistent disobedience or gross disqua’®
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iication, but cannot otherwise be discharged before the ter-
mination of the voyage.

Sec. 1064. A mate or seaman isnot bound to go on a voyage
in a ship that is not seaworthy; and if there is reasonable doubt

of its seaworthiness, he may refuse to proceed until a proper
survey has been had.

Sec. 1065. A seaman cannot, by reason of any agreement,
be deprived of his lien upon the ship, or of any remedy for the
recovery of his wages to which he would otherwise have been
entitled. Any stipulation by which he consents to abandon
his right to wages in case of the loss 6fa ship, or to abandon
sny right he may have or_obtain in the nature of salvage, is
void.

Sec. 1066. No special agreement entered into by a seaman
can impair any of his rights, or add to any of his obligations,
as defined by law, unless he fully understands the effect of the
agrecment,'and receives a fair compensation therefor.

Sec. 1067. Except as hereinafter provided, the wages of sca-
men are due at the end of the voyage.

Sec. 1068. The right of a mate or seaman to wages and pro-
visions begins either from the time he begins work, or from the
time specified in the agreement for his beginning work, or from
bis presence on board, whichever first happens.

Sec. 1069. Where a voyage is broken up before departure
of the ship, the seamen must be paid for the time they have
served, and may retain {or their indemnity such advances as
they have received.

Sez. 1070. When a mate or seaman is wrongfully discharged,
or is driven to leave the ship by the cruelty of the master on the
voyage, it is then ended with respect to him, and he may there-
upon recover his full wages.

Sec. 1071. In case of loss or wreck of the ship, a seaman is
entitled to his wages up to thetime of the loss or wreck, wheth-
er freightage has been earnéd or not, if he exerts himself to the
utmost to save the ship, cargo and stores.

Sec. 1072. A certificate from the master or chief surviving
officer of a ship, to the effect that a seaman exerted himself to

the utmost to save the ship, cargo, and stores, is presumptive
evidence of the fact.
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Sez. 1073. Where a mate or seaman is prevented from ren«
dering service by illness or injury, incurred without his fault,
in the discharge of his duty on.the voyage, or by. being wrang:
fully discharged, or by a capture of the ship, he is.entitled ¢
wages natwithstanding.

Sec. 1074. Ifa mate or seaman becomes sick or disabled
during the voyage without his fault, the expense of furnishing
him with suitable medical advice, medicine, attendance, and
other provision for his wants, must be borne by the ship till
the close of the voyage.

Sec. 1075. If a mate or seaman dies during the voyage, Lis
personal representatives are entitled to his wages to the time
of his death, if he would have been entitled, to them had he
lived to the end of the voyage.

Sec. 1076. Desertion of the ship without cause, or a justif-
able discharge by the master during the. voyage, for miscon-
duct, or a theft of any part of the cargo or appurtenances of
the ship, or a willful injury thereto or to the ship, forfeits all
wages due for the voyage to a mate or seaman thus in fault.

Sec. 1077. A mate or seaman may not, under any pretexs,
ship goods on his own account, without permission from the
master. _

Sec. 1078. If any part of the cargo or appurtenanoces of a
ship is embezzled or injured by the mate ora seaman, the offer-
der, or, if it is not known which is the offender, all those of
whom negligence or fault may be presumed, must make good
the loss.

Sec. 1079. The shipment of officers and seamen, and their
rights and duties, are further rezulated by law..

ARTICLE VI.

8HIPS’ MANAGERS.

Secrion 1080. Manager, what.
1081. Duties of manager.
1082, Compensation.
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Sec. 1080. The general agent for the owners, in respect to Manager, what.
the care of a ship and freight, is called the manager; if he s
a part owner he is also called the managing owner.

Scc. 1081. Unless otherwise directed, it isthe duty of the Dutic: of
manager of a ship to provide for the complete seaworthiness of
the ship; to take care of it in. port; to see, that it is provided
with necessary papers, with a proper master, mate and crew,
and supplies of‘p'rovigio'ns and stores.

Sec. 1082. A managing owner is presumed to have no right Compensatien.
to compensation for his own services.

CHAPTER IIL

SERVICE WITHOUT EMPLOYMENT,

Secrroy 1083. Voluntary interference with property..
1084, Salvage.

Sec. 1083. One who officiously, and without the consent of Ysluntary
the real or apparent owner of a thing, takes it.into his posses- ™ property.
sion, for the purpose of rendering a service about it, must com-
plete such service, and use ordinary care, diligence and reason-
able skill about the same. He is not entitled to any compen-
sation for his serwice or expenses, except that he méy deduct
actual and necessary expenses, incurred by him albout such
service, from any profits which his service has caused the thing

to acquire for its owner, and-must accaunt to the.owaer for the
residue.

Sec. 1084. Any person, other than the master, mate, or a savage.
Seaman thereof, who rescues a ship, her appurtenances, or car-
8, from danger, is entitled to a reasonable compensation there-
for, to be paid out of the property saved. He has a lien for
tuch claim, which is regulated by the Title on Lirns.
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TITLE VII.
CARRIAGE.

CuarTer I. Carriage in general,
IL. Carriage of persons,

I11. Carriage of property.

IV. Carriage of messages.

V. Common earriers.

CIHADTER 1.
CARRIAGE IN GENERAL.

Secriox 1085, Contract of carriage.
1086, Different kinds of <carriers.
1087. Marine and inland carriers, what.
1088, Carriers by railroad and steamboat,
1089, Carriers by sea.
1090. Obligations of gratuitous carriers.
1001, Obligations of gratuitous carrier who has begun to
carry.

Contract o Sec. 1085. The contract of carriage isa contract for the
carriage.
conveyance of property, persons, or messages, from one place
to another.

o.frent kinds  Seo. 4086, Carriage is either:
Ol carrierss - .
1. Inlandj or,
2. Marine.
Marine and Sec. 1087, Carriers upon the ocean, upon arms of the ses,
mand ¢ i , . . . . .
waat. " upon the great lakes Ontario, Erie, ITuron, Michigan and Su-
perior, and upon the rivers and canals connecting those lakes
with each other, arc marine carriers. All others are inland

carriers.
Carriers by

; Sec. 1088. Rights and duties peculiar to carriers by railway
raliroad an .
steambuat. and steamers, are defined in other Codes or statutes.
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Sec. 1089. Rights and duties peculiar to carriers by sea, Carriersiy sea.
are defined by acts of congress.

Sec. 1090. Carriers without reward are subject to the same Obtications ot
rules as employees without reward, except so far as is other- swits
wise provided by this Title.

Sec. 1091. A carrier without reward, who has begun to per- oviguions ot

Er:taltons

form his undertaking, must complete it in like manner as if he €urcr who

s h.'gun 10

had received a reward, unless he restores the person or thing cury.
carried to as favorable a position as before he commenced the

carriage.

CIIAPTER II

CARRIAGE OF PERSONS,

ArtIcLE I. Gratuitous carriage.
II. Carriage for reward.

ARTICLE I.
GRATUITOUS CARRIAGE OF PERSONS.
Secriox 1092. Degree of care required.

Sec. 1092. A carrier of persons without reward must usc Desrer of caro
. ye . . require
ordinary care and diligence for their safe carriage.

ARTICLE II.

CARRIAGE FOR REWARD.

Secriox 1093, General duties of carrier.
1004, Vehicles.
1095. Not to overload his vehicles.
1096. Treatment of passengers.
1097. Rate of speed and delays,

Sec. 1093. A carrier of persons for raward must use the ut- Geieral dutios

ol caryier,

ost care and diligence for their safe carringe, must provide
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everything necessary for that purpose, and must exercise to
that end a reasonable degree of skill.

Vel ides. Sec. 1094. A carrier of persons for reward is baund to pro-
vide vehicles. safe and.fit for the purposes to which they are
put, and is not excused for default. in this respect by any de«
gree of care.

xetto everioad  Sec, 1095, A carrier of persons for reward must not over-
18 velilcles, . -
crowd or overload his velicle.

Treatment of Sec. 1096. A carrier of persors for reward must give to
passengers all such accommodations as are usual and reason-
able, must treat them with civility, and given them a reason-
able degree of attention.

Rate of tnecd Sec. 1097. A carrier of persons for reward must travel ata
aud delays. .
reasonable rate of speed, and without any unreasonable delay,
or deviation from his proper route.

COAPTER IIL

CARRIAGE COF PROPERTY,

ArTIcLE 1. fieneral definitions.
11. Obligations.of the carrier.
III. Bill of lading.
IV. Freightage. .
V. General average. .

ARTICLE I

GENERAL DEFINITIONS.

Sectron 1098, Freight, consignor, &c., what,

o ke,  Scc. 1098. Property carried is called freight, the reward, if

n e any, to be paid for its carriage is called freightage, the pers
who delivers the freight to the carrier is-called the consigner,
and the person to whom it is to be delivered is called the €%
signee.
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ARTICLE II.

OBLIGATIONS OF THE CARRIER.

SeetroN 1079, Care and diligence required of carriers.
1100. Carrier to obey directions.
1101. Conflict of orders.
1102, Stowage, deviation, &e.
1103. Delivery of freight.
1104, Place of delivery.

1105, OLligatiens of carrier when freight is not delivered
to consignee.

1105. How carrier may terminate his liability.
1107. When consignee cannot be fount.

Sec. 1099. A carrier of property for reward must use et
least ordinary care and diligence in the performance of all-his

duties. A carrier without reward must use at least slight care
and diligence.

Sec. 1100. A carrier must comply with the directions of the
consignor or consignee, to the same extent that an employee is
bound to comply with those of his employer.

Sec. 1101. When the directions of a consignor and consignee
are conflicting, the carrier must comply with those of the con-
signor in respect to all matters except thedelivery of the freight,
85 to which he must comply with the directions of the con-«
signee, unless the consignor has specially forbidden the car-

rier to receive orders from the consignee inconsistent with bhis
own,

Sec. 1102. A marine carrier must not stow freight upon
deck during the voyage, except where it is usual to do so, nor
make any improper deviation from or delay in the voyage, nor
do any other unnecessary act which would avoid an insurance
in the usual form upon the freight.

Sec. 1103. A carrier of property must deliver it to the con-

Fignee, at the'place to which-t is addressed, in the-manner usual
A that place.

Sec. 1104. If there is no usage to the contrary at the place
of delivery, freight raust be delivered as follows:
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1. If carried upon a railway owned or managed by the car«
rier, it may be delivercd at the station ncarest the place to
which it is addressed ;

2. If carried by sca from a forcign country, it may be de-
livered at the wharf where the ship moors, within a reasonsble
distance from the place of address; or if there is no wharf; on
board a lighter alongside the ship; or,

3. In other cases, it must be delivered to the consignee or
his agent, personally, if ecither can, with reasonable deligence,

be found.

Sce. 1105. If, for any reasom, a carrier docs not deliver
freight to the consignee or his agent personally, he must give
notice to the consignee of its arrival, and keep the same m
safety, upon Lis responsibility as a carrier, until the corsignee
has had a reasonable time to remove it.

See. 1106. If a consignce does not aceept and remove freight
within a rcasonable time after the ecarrier has fulfilled his obli-
gation to deliver, or duly offered to fulfill the same, the carrier
may exonerate himself from further liability by placing the
freight in a suitable warehouse, on storage, and giving notice
thereof to the consignee.

Sce. 1107. If a consignee of freight cannot, with reasonable
diligence, be found, the carrier may place itin a suitable ware-
house for his account, but must give notice thereof to the con-
signor.

ARTICLE III.

BILL OF LADING.

Section 1108. Bill of lading, what.

1109, 1110. Bill of lading negotiable.

1111. Effect of bill of lading on rights, &e., of carrier.

1112. Bills of lading to be given to consignor.

1113. Carrier exonerated by dclivery according to bill
of lading. .

1114. Carrier may demand surrender of bill of lading
before delivery.



CIVIL CODE. 199

Sec. 1108. A bill of lading is an instrument in writing, Billof lading,
signed by a carrier or his agent, describing the freight so as to
1dentify it, stating the name of the consignor, the terms of the
contract for carriage, and agreeing or directing that the freight
be delivered to the order or assigns of aspecified person at a
specified place. .

Sec. 1109. All the title to the freight which the first holder :i},-‘&li.fﬂ'fli.”g\
of abill of lading had when he received it, passes to every sub-
sequent indorsee thereof in good faith and for value, in the or-
dinary course of business, with like cffect and in like manner as
in the case of a bill of exchange.

L

Sec. 1110. When a bill of lading is made to “bearer,” or in 1!
equivalent terms, a simple transfer thercof by delivery conveys
the sawe title as an indorsement.

Sec. 1111. A bill of lading doces nct alter the rights or obli- Effect ofbill

ot Iading on
gation of the carrier, as defined in this chapter, unless, it is [l &

plainly inconsistent therewith.

See. 1112. A carricr must subscribe and deliver to the con- Bl of tmiinz
signor, on demand, any rcasonable number of bills of lading, of consisuor.
the same tenor, expressing truly the originul contract for car-
riage; and if he refuses to do so, the consignor may take the
freight from him, and recover from him besides all damage
thereby occasioned.

Sec. 1113. A carrier is exonorated from liability for freight Carrier exone-

. . . r;l'g-'! Ly
by delivery thereof, in good fuith, to any holder of a Dill of drtivar

lading thercfor, properly indorsed, or made in favor of the billofluius.
bearer,

Sec. 1114. When a carrier has given a bill of lading, or oth- Carrier mav |

demard surre

er instrument substantially equivalent thereto, he may require der vfbini of

lading before

us surrender, or a reasonable indemnity against claims thcreon, d¢ivery.
before delivering the freight.

ARTICLE 1IV.

EREIGITAGE.

Section 1115. When freightage is to be paid.
1116. Consignor, when, linble for freightage..
13*
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Section 1117. Consignee, when liable.
1118. Natural increase of freight.
1119, 1120, Apportionment by contract.
1121. Apportionment according to distance.
‘1122, Freight cartied furthér than agreed, &c.,
1123. Carrier’s lien for freightuge,

Sec. 1115. A carrier may require his freightage to be paid
upon his ‘receiving the freight; but if he does not demand it
then, he cannot until he is ready to deliver the freight to the
consignee.

Sec. 1116. The consignor of freight is presumed to be lia-
ble for the freightage, but if the contract between him and the
carrier provides that the consignee shall pay it, and the carri-
er allows the consignee to take the freight, he cannot after-
wards recover the freightage from the consignor.

Sect 1117. The consignee ‘of freight is liahle'for the freight-
age, if he accepts the freight with notice of the intention o
the consignor that he should pay it.

Sce. 1118. No freightage can be charged upon the natural
increase of freight.

Sec. 1119. If freightage is apportioned by a bill of lading
or other contract made between a consignor and carrier, the

carricr is entitled to payment, according to the apportionment,
for so much as he delivers.

Sec. 1120. If a part of the freight is accepted by a cons
signee, without a specific oljection that the rest is not deliv-
ered, the freightage must be apportioned and paid as to that
part, though not apportioned in the original contract.

Sec. 1121. If a consignee voluntarily receives freight ata
place short of the one appointed for delivery, the carrier is en-
titled to a just proportion of the freightage, according to dis-
tance. If the carrier, being ready and willing, offers to com-

‘plete the transit, he is entitled to the full freightage. 1f be

does not thus offer completion, and the consignee reccives
the freight only from necessity, the -carrier is not entitled to
any freightage.

Sec. 1122. Iffreight is carried futther, or more expeditioes-

ly, than was agreed upon by the parties, the carrier is not en-
titled to additional compensation, and cannot refuse to deliver
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it, on the demand of the consignee, at the place and time of its
arrival.

Sec. 1123. A carrier has a lien for freightage, which is reg- Garrlers tien
ulated by the Title on LirNs,

ARTICLE V.
GENERAL AVERAGE.

Sccrion 1124. Jettison and general average, what.
1125. Order of jettison.
1126. By whom made.
1127. Loss, how borne,

1128, General average loss, how adjusted.
1129. Values, how ascertained.
1130. Things stowed on deck.

1131. Application of the foregoing rules.

Sec. 1124. A carrier by water may, when in case of extreme jett:son ana
goneral average,
peril it is necessary for the safety of the ship or cargo, throw weat.
everboard, or otherwise sacrifice, any or all of the cargo or ap-
purtenances of the ship. Throwing property overboard for
such parpose is called jettison, and the loss incurred thereby
i5 called a general average loss.

Sec. 1125. A jettison must begin with the most bulky and Jrier ot
least valuable artiles, so far as possible.

Sec. 1126. A jzttison oan be made only by authority of the By waom made.
master of a ship, except in case of his disability, or of an over-
ruling necessity, when it may be made by any other person.

Sec. 1127. The loss incurred hy a ijettison, when lawfally Loss, bow
made, must be borne in due .proportion by all that part of the >
ship, appurtenances, freightage and cargo, for the benefit of

which the sacrifice is made, a8 well as by the owner of the
thing sacrificed.

Sce. 1128. The proportions in which a general average 1088 General aversge
i8 to be borne, must be ascertained by an adjustment, in which sjssteo.
the owner of each separate interest-is'te be charged with such
proportion of the value of the thing lost, as the value of his
part of the propérty affected bears to the value of the whole:

But an adjustment made at the end of thé voyage, if valid there
18 valid everywhere.
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Sec. 1129. In estimating values for the purpose of a gener-
al average, the ship and appurtenances must be valued asat
the end of the voyage, the freightage at one-half the amount
due on delivery, and the cargo as at the time and place of its
discharge ; adding, in each case, the amount made good by
contribution.

Sec. 1130. The owner of things stowed on deck, in case of
their jettison, is entitled to the benefit of a general average
contribution only in case it is usual to stow such things on
deck upon such a voyage.

Sec. 1131. The rules herein stated concerning jettison are
equally applicable to every other voluntary sacrifice of proper-
ty on a ship, or expense necessarily incurred, for the prese:-
vation of the ship and cargo from extraordinary perils.

CHAPTER 1V.

CARRIAGE OF MESSAGES,

‘SecrroN 1132. Obligations of carrier of messagos.
1133. Degrece of care and dilligence required.

Sec. 1132. A carrier of messages for reward must deliver
them at the place to which they are addresscd, or to the pers
sons for whom they are intended.

Sec. 1133. A carrier of messages for reward must use great
care and diligence in the transmission and delivery of messa-~
ges: A carrier by telegraph must uyse the utmost diligence
therein.

CHAPTER V.

COMMON CARRIERS.

ArTticie I Common carriers in general,
I1. Common carriers of persons.

III. Common carriers of property,

1V, Common carriers of messages.
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ARTICLE I
COMMON CARRIERS IN GENERAL.

Secriox 1134, Common carrier, what.
1135. Obligation to accept freight.
1156, Obligation not to give preference.
1137, What preferences he must give.
1138, Starting.
1139. Compensation.
1140, Obligations of carrier altered by agreement.
1141. Certain agreements void.
1112, Effect of written contract.

Scc. 1134, Every one who offers to the public to carry per. Gommon earrier

sons, property or messages, is a common carrier of whatever he
thus offers to carry.

Sec. 1135. A common carricr must, if able to do so, accept 9::‘@‘;’;‘1‘;‘;:&_
andcarry whatever is offercd to him, at a reasonable time and

place, of a kind that he undersakes or is accustomed to carry.

Sec. 1136. A common carrier must not give preference, in Obligation not
0 give

time, price, or otherwise, to ouc person over anotlicr, except preference.
where expressly authorized by statute.

See. 1137. A common carrier must always give a preference ¥hat prefer-

in time, and may give a preference in price, to the United &*®
States and to this Territory.

Sec. 1188. A common carrier must start at such a time and Strtins.

Place s he announces to the public.

Sec. 1189. A common carrier is entitled to a reasonable Compensation.
tompensation and no more; which he may require to be paid

inadvance, If payment thereof is refused, he may refuse to
carry,

Sec. 1140. The rights and obligations of a common carrier Odtizations

ofcarrier
Cannot be altered by notice on his part, or by any other means ;',“.‘;‘r‘ée;:'g‘_

®Rcept & written agreement between him and the person with
%hom he deals.
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Sec. 1141. A common carrier cannot be exonorated, by any
agreement made in anticipation thereof, from liability for the
gross negligence, fraud, or willful wrong, of kimself or his ser-
vants.

Sec. 1142. A passenger, consignor, or consignee, by ac-
cepting a ticket, bill of lading or written contract for carriage,
with a knowledge of its terms, assents to the rate of hire, the
time, place and manner of delivery thercin stated. Bus his as
gent to any other modification of the carrier’s rights or obligs-
tions contained in such instrument can on}y be manifested by
his signature to the same.

ARTICLE. IL

COMMON CARRIERS OF PERSONS,

Sxction 1143. Obligation to carry luggage.
1144, Luggage, what.
1145. Liability for luggage.
1146. Luggage, how carried and delivered.
1147. Obligation to provide vehicles.
1148. Seats for passengers.
1149, Regulations for conduct of business.
1150. Fare, when payable.
1151, Fjection of passengers.
1152. Fare not payable after ejection.
1153 Carrier’s lien.

Sec. 1143. A common carrier of persons, unless his vebicle
is fitted for the reception of passengers exclusively, must I
ceive and carry a reasonable amount of luggage for each passei
ger, without any charge except for an excess of weight over 0n
hundred pounds to a passenger.

Sec. 1144. Luggage may consist of any articles intended for
the use of a passenger while traveling, or for his pefsom‘l
equipment.

Seo. 1145. The liability of a carrier for luggage reccived by

. . . M r
him with a passenger, is the same as that of a common ¢8/™¢
of property.
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Sec. 1146. A common carrier must deliver every passen. Lussazehow
ger's luzgage, whether within the prescribed weight or not, im- v
mediately upon the arrival of the passenger at his destination;
and, unless the vehic¢le would be overcrowded or overloaded
thereby, must carry it on the same vehicle by which he carries
the passenger to whom it belongs.

Sec. 1147. A common carrier of persors, upon a route to Shiaties to
which he has an exclusive right, must provide a sufficient num. vebic'e*
ber of vehicles ta accommodate all the passengers who can be

reasonably expected to require carriage at any one time.

-1 i Seata f«
Sec. 1148. A common carrier of persons must provide every Sut r
passenger with a seat.

Sec. 1149. A common carrier of persons may make rules for Resvlatiens
the conduct of his business, and may require passengers to °fbusises.
conform to them, if they are lawful, public, umform in their

application, and reasonable.

See. 1150. A common carrier may demand the fare of pas- are whea
sengers, either at starting, or at any subsequent time.

See. 1151. A passenger, who refuses to pay his fare, or to Jijeuce !
conform to any lawful regulation of the carrier, may be ejected
from the vebicle by the carrier. But this must be done with as
little violence as possible, and within a short distance from some
dwelling house.

Sec. 1152. After having ejected a passenger, a carrier has Jareiot .

no right to require the payment of any part of his fare. ¢ection.

Sec. 1153. A common carrier has a lien upon the luggage of Csrrier’s lien,
a passenger, for the payment of such fure as he is entitled to
from bim. This lien is regulated by the Title on L1ENs.

ARTICLE III.

COMMON CARRIERS OF PROPERTY,

Szetion 1154, Liability of inland carriers for loss.
1155. When exemptions do not apply.
1156. Liability for delay,
1157, 1158, Liability of marine carriers,
1159, Perils of sea, what.
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S8xzctiox 1160, Consignor of valuables to declare their natur
1161. Delivery of freight beyond usual route,
1162, Proof to be given in case of loss.
1163. Carrier’s services other than carriage and dclivery.

Sec. 1154. Unless the consignor accompanies the freight
and retains exclusive control thereof, an inland comun:on carrier
of property is liable, from the time that he accepts until he re-
lieves himself from liability pursuant to sections 1103 to 1107,
for the loss or injury thereof from any cause whatever, except:

1. An inherent defeet, vice or weakness, or a spontaneous
action, of the property itself;

2. The act of a public encmy of the United States, or of this
Territory ;

8. The act of the law; cr,

4. Any irresistible superhuman cause.

Sec. 1155. A common carrier is liable, even in the cases ex-
cepted by the last section, if his ordinury negligence exposes
the property to the cause of the loss.

.Sec. 1156. A common carrier is liable for delay, only when
it is the effect of his ordinary negligence.

Sec. 1157. A marine carrier is liable in like manner asat
inland carrier, except for loss or injury caused by the perilsof
the sea or fire.

Sec. 1158. The liability of a common carrier by sea is furs
ther regulated by acts of congress.

See. 1159. Perils of the sea are from:

1. Storms aud waves ;

2. Rocks, shoals and rapids;

8. Other obstacles, though of human origin ;
4. Changes of climate ;

5. The confinement necessary at sea ;

6. Animals peculiar to the sca; and,

7. All other dangers peculiar to the sea.

Sec. 1160. A common carrier of gold, silver, plating, f
precious stones, or of imitations thereof, in a manufactured of
unmanufactured state, of timepieces of any description, of ne-
gotiable paper or other valuable writings, of pictures, glass of
china ware, is not liable for more than fifty dollars upon the
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loss or injury of any one package of such articles, unless he
has notice, upon his receipt thereof, by mark upon the pack-
age or otherwise, of the nature of the freight.

Sec. 1161. If a common carrier accepts freight for a place Deliveryot
beyond his usual route, he must, unless he stipulates otherwise, the usual route
deliver it at the end of his route in that direction to some other

competent carrier, carrying to the place of address, or connect-
ed with those who thus carry, and his liability ceases upon
making such delivery.

Sec. 1162. If freight, addressed to a place beyond the usu- Prooftobe o
al route of the common ¢arrier who first received it, is lost or oftoss.
injured, he must, within a reasonable time after demand, give
satisfactory proof to the consignor, that the loss or injury did
not occur while it was in his charge, or he will be himself lia-

ble therefor.
Sec. 1163. In respect to any service rendered by a common Carrier's

services other

carrier about freight, other than its carriage and delivery, his jha"ciringe
rights and obligations are defined by the Titles on DerosIT and

SERVICE.

ARTICLE 1V.

COMMON CARRIERS OF MESSAGES.

Sectiox 1164. Order of transmission of telegraphic messages.
1165. Order in other cases.
1166. Damages when message is refused or postponed.

Sec. 1164. A carrier of messages by telegraph must, if it is erder of trans-
Practicable, transmit every sach messagé immediately upon its EE:EE&E:"
receipt. But if this is not practicable, and several messages '
accumulate upon his hands, he must transmit them in the fol-
lowing order : .

L. Messages from pabli¢ agents of the United States or of
this Territory, on pabli¢ business ;

2. Messages intended in good faith for immediate publica-
tionin newspapers, and not for any secret use ;

3. Messages giving information relating to the sickness or
death of any person ;
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4. Other messages, in the order in which they were received.

Ordorin Sec. 1165. A common carrier of messages, otherwise than
by telegraph, must transmit messages in the order in which he

receives them, except messages from agents of the United

States or of this Territory, on public business, to which he must

always give priority. But he may fix upon certain times for

the simultaneous transmission of messages previously received.

Pamages when  Sec. 1166. Every person whose message is refused or post-

message is .. . . R

T erec:.  poned, contrary to the provisions of this chapter, is entitled to
recover from the carrier his actual damages, and fifty dollars

in addition thereto.

TITLE VIII.

TRUST.

CuArTeR I. Trusts in geperal.
II. Trusts for the benefit of third persons.

CHAPTER L

TRUSTS IN GENERAL.

ArticLx I, Nature and creation ofa trust.
IL. Obligations of trustees,
II1. Obligations of third persons.

ARTICLE L,
NATURE AND CREATION OF A TRUST.

SectioN 1167. Trusts classified:
1168. Voluntary trust, what.
1169. Involuntary trust, what.
1179, Parties to the contract.
I171. What constitutes one a trustee..
1172, For what purpose a trust may be created.
1173. Voluntary trust, how created as to trustor.
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Seerrox I174. Iow created as to trustee.
1175. Involuntary trustee. who is.
1176. Involuntary trust resulting from negligence, &c.

Sec. 1167. A trust is either: Trusts
1. Voluntary; or
2. Involuntary.
Sec. 1168. A voluntary trust is an obligation arising out of Veluntary
- . . rust, at.
s personal confidence reposed in, and voluntarily accepted by
one, for the benefit of another.
See. 1169. An involuntary trust is one which is created by Involuitary
. rust, Whate
operation of law.
Sec. 1170. The person whose confidence creates a trust, is Parties to the
called the trustor; the person in whom the confidence is re-
posed, is called the trustee; and the person for whose benc!

the_trust is created is called the beneficiary.
Sec. 1171. Every one who voluntarily assumes a relation of Wnat consti-

personal coﬁﬁdencc with another is deemed a trustee within the usice.
ueaning of this chapter, not only as to the person who reposc
euch confidence, but also as to all persons of whose affairs L
Thus acquires information which was given to such person i
the like confidence, or over whose affairs he, by such confidence
obtains any control.

Sec. 1172, A trust may be created for any purpose for For~hat pur-
Which a contract may lawfully be made, except as otherwise v becreated.
Prescribed by the Titles on Uses AND TrusTs and on TRANS-

FERg,

Sec. 1178. Subject to the provisions of section 280, a vol- Teluntary
Untary trust is created, as to the trustor and beneficiary, by ¢reatedasa
a1y words or acts of the trustor, indicating with reasonable
Certainty @

1. An intention on the part of the. trustor to create a trust;
angq,

2. The subject, purpose and beneficiary of the trust.

Sec. 1174. Subject to the provisions of section 280, a volan- Asto trustee.
t‘fry trust is created, as to the trustee, by any words or acts of

18, indicating with reasonable certainty:
1. His acceptance of the trust, or his acknowledgment, made

"Pon sufficient consideration, of its existence: and,
14
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2. The subject, purpose -and beneficiary 'of the trust.
toeotuntary  Sec. 1175. One who wrongfully detains a thing is an invol-

trustee, who ise

untary trustee thereof, for the benefit of the owner.

Involuntary Sec. 1176. One who gains a thin fraud, -accident, mis-
trust resuliing g ? 1]
from negli take, undue influence, the violation of a trust, or other wrong-
«nce, K¢.

ful act, is, unless he ‘has some other and better right thereto,
an<ovoluntary trustee of the thing gained, for the benefit of
the person who would otherwise have had it.

ARTICLE. II
OBLIGATIONS OF TRUSTEES.

Secrion 1177. Trustee’s obligation to good faith,
1178. Trustee not to use property for his own profit.
1179. Certain transactions forbidden.
1180. Trustee’sinfluence net to be used for his advantsge.
1181. Trustee not to assume a trust adverse to interest of

beneficiary.

1182. To disclose adverse interest,
1183. Trustee guilty of fraud, when,
1184. Presumption against trustees.
1185. Trustee mingling trust property with his owm
1186, 1187. sleasure of liability for breach of trust.
1188. Co-truslees, how far liable for each other.

Trastee's Sec. 1177. In all matters connected with his trust, a trustes
sood taitb.  jg bound to act in the highest good faith toward his beneficiar};
and may not obtain any advantage thercin over the latter by
the slightest misrepresentation, concealment, threat or advers

pressura of any kind.

Traseonotte  Sec. 1178. A trustee may not use or deal with the trust pro-
ege property . : ct,cd
ternisown  perty for his own profit, or for any other purpose unconné

profit. . .
with the trust, in any manner.

Cortaintrans=  Sec, 1179. Neither a trustee, nor any of his agents, 137
actions forbid- . . . A . b h e
den, take part in any transaction concerning the trust, in which &
or any one for whom he acts as agent, has an interest, present
or contingent, adverse to that of his beneficiary, except®

follows:
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1. When the beneficiary, having capacity to contract, with a
full knowledge of the motives of the trustee, and of all other
facts concerning the transaction which might affect his own de«

cision, and without the use of any influence on the part of the
trustee, perwmits-him to do so;

2. When, the beneficiary not having capacity to contract,

the district court, upon the like information of the facts, grants
the like permission ; or,

3. When some of the beneficiaries having capacity to con-
‘ract, and some not having it, the former grant permission for

themselves, and the district court for the latter, in the manner
above prescribed.

Sce. 1180. A trustee may not use the influence, which his Trostea's

position gives him, to obtain any advantage from his beme- }y runcdler
fictary.

Sec. 1181. No trustec, 50 long as he rcmains in the trusg, Trocteentte
may undertake another trust adversein its nature to the inter- 5,55,

est of his beneficiary in the subject of the trust, without the ™™
consent of the lattor.

Sec. 1182. If a trustece acquires any interest, or becomes To dixcloze
charged with any duty, adverse to the interest of his'beneficiary i aterest.
in the subject of the trast, he must immediately inform the lat-

ter thereof, and may be at once removed.

v . iolation o i : . Tru tee gty
Sec. 1183. Every violation of the provisions of the p.reccd Tro et

ingsections of this article, is a fraud against the bencficiary of

a trust.

Sec. 1184, All transactions between a trustee and his bene- Pf::::;‘v""n

ficiary, during the existence of the trust, or while the influcnce trustees:
acquired by the trustee remains, by which he obtains any ad-
vantage from his beneficiary, are presumed to be entered into by

the latter without sufficient consideration, and under undue in~

fuence.

Sec. 1185. A trustee who willfully and unnecessarily mingles Trustes

mingling trnet
the trust property with his own, so as to constitute himself in property wd

sppearance its absolute owner, is liable for its safety in all
events,

See. 1186. A trustee who uses or disposes of the trust pro- Measwreot

liability for
perty, contrary to section 1178, may, at the option of the bene- breach of tinst.

ficiary, be required to account for all profits so made, or to pay -
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the value of its use, and, if he has disposed thereof, to replace
it, with its fruits, or to account for its proceeds, with interest.

Sec. 1187. A trustee who uses or disposes of the trust pro.
perty in any manner not authorized by the trust, but in good
faith, and with intent to serve the interest of the beneficiary,
is liable only to make good whatever is lost to the beneficiary
by his error.

Sec. 1188. A trustee isresponsible for the wrongful acts of
a co-trustee, to which he consented, or which by his negligence
he enabled the latter to commit; but for no others.

ARTICLE IIL.

OBLIGATIONS OF THIRD PERSONS.

SccrroN 1180, Third person, when involuntary trastee.
1190. When third person must see to application of trust
property.

Sce. 1189. Every one to whom property is transferred in
violation of a trust, holds the same as an involuntary trustee
under such trust, unless he purclhased it in gocd.fuith and for
a valuable consideration.

See. 1190. One who actually and in good faith transfers any
moncy or other property to a trustce, as such, is not bound t0
sce to the application thereof ; and his rights can in no way be
prejudiced- by a misapplication thercof by the trustee. Otber
persons must, at their peril, sce to the proper application of
money or other property paid or delivered by them.

CIIAPTER IL
TRUSTS FOR THE BENEFIT OF THIRD PERSONS.

ArTIicLE I. Nature and creation of the trust.
I1. Obligations of trustees.
I11. Powers of trustees.
1V. Rights of trustees.
V. Termination of the trust.
V1, Succession or appointment of new trustees.
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ARTICLE I
NATURE AND CREATION OF THE TRUST.

Sxcriox 1191. Who are trustees within scope of this chapter.
1192, Creation of trust.
1193. Trustee appointed by court.
1194, 1195, Declaration of trust.

Sec. 1191. The provisions of this chapter apply only to ex+ wnoare

trustees within
press trusts, created for the benefit of another than the trus- arepe ol this
tor, and in which the title to the trust property is vested in the
trustee’; not including, however, those of exccutors, administra-

tors and gnardians, as such.

See. 1192. The mutual consent of a trustor and trustee cre- creatton of
. . trust.
ates & trust, of which the bencficiary may take advantage at
any time prior to its rescission.

See. 1193, When a trustee is appointed by a court or public Tenstee it
. . . . appuinted by
tEcer as such, such court or officer is the trustor, within the cwurt.

meaning of the last section.

Sec. 1194. The nature, extent and olject of a‘trust are ex- Declaration
) (1] rust.
pressed in the declaration of trust.

Sec. 1195. All declarations of a trustor to his trustees, in 1.
relation to the trust, before its acceptance by the trustees, or
any of them, are to be deemed part of the declaration of the
trust, except that when a declaration of trust is made in writ-
ing, all previous declarations by the same trustor are merged
therein. |

ARTICLE 1L

‘OBLIGATIONS OF TRUSTEES.

Secrioy 1196. Trustee must obey declaration of trust.
1197, Degree of care and dilligence in execution of trust.
1198. Duty of trustee as to appointment of successor,
1199. Investment of money by trustee.
1200. Interest, simple or compound, on omission to invest
trust moneys.
1201. Purchase by trustee of claims against trust fund,
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gt st Sec. 1196. A trustee must fulfill the purpose of the trust, as

toaof trust. declared at its creation, and must follow all the directions of
the trustor given at that time, except as modified by the con-
sent of ail parties interested; in. the same manner, and to the
same extent, as an employee.

Degraestesre  Sec. 1197. A trustee, whether he receives any compenss-
inexecation  tion or not, must use at least ordinary care and diligence in

of irust. . .
the execution of his trust.

Duyof trastee  Sgz. 1198. If & trustee procures or assents to his discharge
Tt from his office, before his trust is fully executed, he must use
at least ordinary care and diligence to secure the appointment
of a trustworthy successor before accepting his own final dis-

charge.

Iveiment ot Sec. 1199. A trustee must invest money received by bim
trustes under the trust, as. fast as he collects a sufficient amount, m
such manner as to afford reasonable security and interest for

the same..
interest, simple  Sec. 1200. If a trustee omits to invest the trust moneys ac

or colupound,

onomisslon to - cording to the last section, he must pay simple interest thereot,
1ovest trust . " . . g . i
el if such omission is negligent merely, and compound interest |

it is willful.

Purehase by Sec.. 1201. A trustee cannot enforce any claim against the
clalms azainst  ¢ryst property which he purchases after or in contemplation of
his appointment as trustee; but he may be allowed by 80Y
competent court, to charge to the trust property what he has

in good faith paid for the claim, upon discharging the same.

ARTICLE III.

POWERS OF TRUSTEES.

Szerion 1202. Trustee’s powers as agent.
1203. All must act.
1204. Discretionary powers.

Trustee's

powers as Sec. 1202. A trustee is a general agent for the trust P™"
Raest perty. His authority is such as is conferred upon bim by tb.e
declaration of trust, and by this chapter, and none other: His
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acts, within the scope of his authority, bind the trust property
to the same extent as the acts of an agent bind his principal.

Sec. 1203. Where there are seweral co-trustees, all must aumust act,

upite in any act to bind the trust property, unless declaration
of trust otherwise provides.

Sec. 1204. A discretionary power conferred upon & trustee piscretionary
is presumed not to be left to his arbitrary discretior, but may """
be controlled by the district court if. not reasonably. exercised,

unless an absolute disoretion. is.olearly conferred by the deslara-
tion of ¢rust.

ARTICLE 1IV.

BIGHTS QF TRUSTEES.

Secriox 1205. Indemnification of trustee.
1206. Compensation of trustee.
1207, lnvoluntary trustee,

Sec. 1205. A trustee is entitled to the payment, out of the Indemnifcation
trust property, of. all expenses actually and properly incurred
by bim in the performance of his trust. He is entitled to the
Tepayment of even unlawful expenditures, if they were pro-
duetive of actual benefit to the estate.

Sec. 1206, When a. declaration of trust is silent upon the Jmrensation
mbject of compensation, the trustee is entitled to the same com-
Pensation as an executor. If it specifies the amount of his com-
Pensation, he is entitled' to the amount thus specified, and no
More. If it directs that he shall be allowed a compensation,
but does not specify the rate or amount; ke is entitled to such
Compensation as may be reasonable under the circumstances,

Bee. 1207. An involuntary trustee, who becomes such I"Yolnter?

trustee.
trough his own fault, has none of the rights mentioned in this
atticle,

14*
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ARTICLE V.

TERMINATION OF THE TRUST. -

Sxctrox 1208. Trust, how extinguished.
1209. Not revocable,
1210. Trustee’s office, how vacated.
1211. Trustee, how discharged.
1212, Removal by district court.

Sce. 1208. A trust is extinguished by the entire fulfillment
of its object, or by such object becoming impossible or unlawful.

Sec. 1209. A trust cannot be-revoked by the trustor after
its acceptance, actual or presumed, by the trustee and bene-
ficiaries, except by the consent of all the beneficaries, unless
the declaration of trust reserves a power of revocation to the
trustor, and in that case the power must be strictly pursued.

Sec. 1210. The office of a trustee is vacated:
1. By his death; or,
2. By his discharge.

Sec. 1211. A trustee can be discharged from his trust only
as follows

1. By the extinction of the trust;
2. By the completion of his duties under the trust;

8. By such means as may be prescibed by the declaration of
trust;

4. By the consent of the beneficiary, if ‘he has capacity to
contract.

5. By the judgment of a competent tribunal, in a direct
proceeding for that purpose, that he is of unsound mind; or,

6. By -the district court.

Sec. 1212. The district court may remove any trustee who
has violated or is unfit to execute the trust.
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ARTICLE VI.

SUCCESSION OR APPOINTMENT OF NEW TRUSTEES.

Secrrox 1213. Vacant trusteeship filled by court.
1214. Survivorship between co-trustees.
1215. District court as trustee.

Sec. 1213. The district court may appoint a trustee when- Vactos trnes

ever there is a vacancy, and the declaration of trust does not by court.
provide a practicable method of appeintment.

Sec. 1214. On the death, renunciation or discharge of one survivorship

. between
of several ce-trustees, the trust survives to the others. co-trustees.

See. 1215. When a trust exists without any appointed trus- Bupseme court
. . as trustee,
tee, or where all the trustees renounce, die or are discharged,
the district court must execute the trust until another trustee

i8 appointed.

TITLE IX.
AGENCY.

CuAPTER 1. Agency in general,
II. Particular agencies,

CHAPTER 1.

AGENCY IN GENERAL.

ArticLe I. Definition of agency.

II. Authority of agents.
III. Mutual obligations of principals and third persons.

IV, Obligations of agents to third persons.

V. Delegation of agency.
V1. Termination of agency.
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ARTICLE I.

DEFINITION OF AGENOY.

8xcrion 1216, Agency, what.
1217. Who may appoint and who may be an agent.
1218. Agents, general or special.
1219. Agency, actaal or ostensible,
1220. Actual agency.

1221, Osteusible agency.

Agemcy, what. 0. 1216, An agent is ene who represents another, called

the principal, in dealings with third persons. Such represen-
tation is called agency.

Who maz ap- Sec. 1217. Any person, having capacity to contract, may
Taay be an sppoint an agent; and any person may be an agent.
agent.

Agentsy gmerst  Sec. 1218. An agent for a particular act or transaction, is

o ppociel called a special agent. All others are general agents.
Agency, sotual  Sec. 1219. An agency iseither actual or ostensibte.

actmalageacy.  Sec. 1220. An agency is actual when the agent is really
employed by the principal.

Ostensible Sec. 1221. An agency is ostensible when the prineipal in-
agoncy. . .
tentionally, or by want of ordinary care, causes a third person

to believe another to be his agent, who is not really employed
by him.

ARTICLE II.

AUTHORITY OF AGENTS.

Section 1222, What authority may be conferred.
1223. Agent may perform acts required of principal by
Code.
1224. Agent cannot have authority to defraud principal.
1225. Creation of ageuncy.
1226. Consideration, unnecessary.
1227. Form of authority.
1228, Ratification of agent’s act.
1229, Ratification of part of & transaction.



Srcriox 1230.

1231.
1232.
1233.
1234.
1235.
1236.

1237.
1238.
1239.

1240,
1241,
1242,
1243,

1244.

Sec. 1222. An agent may be authorized to do any acts
¥hich his principal might do, except those to which the latter

CIVIL CODE.

When ratification void.

Ratification not to work injury to third persons,

Rescission of ratification.

Measure of agent’s authority.

Actual authority, what.

Osteasible authority, what.

Agent’s authority as to persons having notice of
restrictions upon it.

Agent’s necessary authority.

Agent’s power to disobey instractions.

Authority to be construed by its specific, rather
than by its general terms.

Exceptions to general authority.

What included in authority to sell personal property.

What included in authority to sell real property.

Authority of general agent to receive price of prop-
erty.

Authonity of special agent to receive price.

i bound to give his personal attention.

Sec. 1223. Every act which, according to this Code, may be
don.c by or to any person, may be done by or to the agent of
such person for that purpose, unless a contrary intention clear-

ly appears.

Sec. 1224. An agent can never have aufhority, either ac~

219

Wkhat authority
may be eou-
ferred.

Agent may
perform acts
required of
p'incipal by
Code,

Agent cannet
have authority

tual or ostensible, to de an act which is, and is known or sus- todefrand

pected by the person with whom he deals to be, a fraud upon

the principal.

principal.

Sec. 1225. An agency may be created, and an authority creationot -

may be oconferred, by a precedent authorization, or a subse~

quent ratification.

agency.

Sec. 1226. A consideration is not nccessary to make an au- consideration,

thority, whether precedent or subsequent, binding upon the

principal.

unnecessary.

Sec. 1227. An oral authorization is sufficient for &Ny pur< Form of
Pose, except that:

1. An authority to enter into a contract under seal can only

be given by an instrument under seal ; and,

authority.
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2. An authority to enter into a contract for the transfer of
real property, or to declare a trust in relation thereto, can
only be given in writing.

Sec. 1228. A ratifrcation can be'made only in the manner
that would have been necessary to confer an original authority
for the act ratified,-or, where an oral authorization would
suffice, by accepting-or ~retaining the 'benéfit of the act, with
notice thereof.

Sec. 1229. Ratification of part of an indivisible transaction
1s a ratification of the -whole.

Sec. 1230. A ratification is not valid unless, at the time of
ratifying the act done, the principal has power to confer au-
thority for such an act.

Sec. 1231. No authorized act can be made valid, retroac-
tively, to the prejudice of third persons, without their consert.

Sec. 1232. A ratification may be rescinded when made with-
out such consent asis required in a contract, or with an im-
perfect knowledge of the material fucts of the transaction ra~
ified, but not otherwise.

Sec. 1233. An agent has such authority as the principal,
actually or ostensibly,-confers upon him.

Sec. 1234. Actual authority is such as a principal intens
tionally confers upon the agent, or intentionally or by want of
ordinary care, allows the agent to believe himself to possess.

Sec. 1235. Ostensible authority is such as a principal inten"
tionally, or by want of ordinary care, causes or allows a third
person to believe the agent to possess.

Sec. 1236. Every agent has actually such authority as 1:9
defined by this Title, unless specially deprived thereof by his
principal, and has even then such authority ostensibly, except
as to persons who have actual or constructive notice of the ré-
striction upon his authoriry.

Sec. 1237. An agent has authority :

1. To do everything necessary, or proper and usual in th
ordinary course of business, for effecting the purpose of b
agency ; and,

n the
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2. To make a representation respecting any matter of fact,
not including the terms of his authority, but upon which his
rizht to use his authority depends, and the truth of which can-~
not be determined by the use of reasonable diligence on the
part of the person to whom the representation is made.

Sce. 1238. An agent has power to disobey instructions in
dealing with the subject of the agency, in cases where it is
clearly for the interest of his principal that he should do so,
aul there is not time to communicate with the principal.

Sce. 1239. When an authority is given partly in general,
and partly in specific terms, the general authority gives no high-
er powers than those specifically mentioned.

Sce. 12-40. An authority expressed in general terms, howev-
er broad, does not authorize an agent:

1. To act in his.owa name, .unless it is the usual course of
nis business to do so;

2. To define the scope of his agency ; or,

3. To do any act which a trustee is forbidden to do by article
1, of chiapter I, of the last Title.

See. 1241, Anauthority to sell personal property includes au-
thority to warrant the title of the principal, and the quality and
quantity of the property.

Sec. 1242. An authority to scll and convey real property
includes authority to give the usual covenants of warranty.

Sec. 1243. A gencral agent to scll, who is intrusted by the
principal with the possession of the thing sold, has authority to
receive the price.

Sec. 1244. A special zgent to sell has authority to receive
the price on delivery of the thing sold, but not afterwards.

ARTICLE III.

MUTUAL OBLIGATIONS OF PRINCIPALS AND THIRD PERSONS.

Sectiox 1245. Principal, how affected by acts of agent within the
scope of his authority.
1246. Principal, when bound by incomplete execution of
authority,
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Skction 1247,
1248.

Notice to agent, when notice to principal.

Obligation of principal when agent exceeds his
authority.

1249.

1250.

1251.

For acts done under a merely ostensible authority.
When exclusive credit is given to agent.
Rights of person who deals with agent without

knowledge of his agency.
1252. Effect of a writtea instrument by which the agent
intends to bind the principal,
1253. Principal’s responsibility for agent’s negligence or
omission.
1254. Principal’s respounsibility for wrongs willfully com-

mitted by the agent.

Sec. 1245. An agent represents his principal for all pur-
poses within the scope of his actual or ostensible authority, and
all the rights aud liabilities which would accrue to the agent
from transactions within such limit, if they had becn entered io-
to on his own account, accrue to the principal.

Sec. 1246. A principal is bound by an incomplete excer-
tion of an authority, when it is consistent with the whole pur
pose and ecope thereof, but not otherwise,

Sec. 1247. Asagainst a principal, both principal and agert
are deemed to have notice of whatever either has notice of, an
ought, in good faith and the exercise of ordinary care and dili-
gence, to communicate to the other,

Sec. 1248. When an agent excceds bis autheriry, his prin
cipal is bound by his authorized acts so far only as they can ¢
plainly separated from those which are authorized.

Sec. 1249. A principal is bound by acts of kis agent, under
a merely ostensible authority, to those persons only who have
in good faith, and without ordinary negligence, incurred 3 lis-
bility, or parted with value, upon the faith thereof.

Sec. 1250. If exclusive credit is given to an agent by the
person dealing with him, his principal is exonerated by P
ment or other satisfaction made by him to his agent in g°
faith, before receiving notice of the creditor’s election t0 bold
him responsible.
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Sec. 1251. One ‘Who deals with an agent, without knowing Rishtsot

or having reason to believe that the agent acts as such in the oacswith

transaction, may set off, against any claim of the principal aris- i sgency.
ing out of the same, all claims which he might have set off

against the agent before notice of the agency.

Sec. 1252. Any instrument within the scope of his author- Efectefs

ity, whether'under seal or not, by which an agent intends to wpien'ine
bind his ‘principal, does bind him, if'such intétt is plainly infer- 3 3ing the

able from the instrument itself. principal.

Sec. 1258. Unless required by or under the sathority of law P ity

toemploy that particular agent, a principal is responsible to forsstnte
third persons for the negligence of his agent in the transaction °™i#tte®:

of the'business of ‘the agency, in¢ludimg wrongful acts commit-

ted by such agent in, and as a part of, the transaction of such

business ; and for his willful omission to fulfill the obligations

of the principal.

Sec. 1254. A principal is responsible for no other wrongs P

twumitted by his agent, than those mentioned in the last sec- o, wroves
tion, unless he has authorized or ratified them, even though they fpmmittedvy

. . . . the agent.
are committed while the agent i3 engaged in his service.

ARTICLE IV.

OBLIGATIONS OF AGENTS TO THIRD PERSONS.

Szcrion 1255. Warranty of authority.
1256. Agent’s responsibility to third persons.
1257. Oblization of agent tbo surrender property to third
person.
1258. Agent not having capacity to contract.

See. 1255. One who assumes to act agan agent thereby war- Warraaty of
rants, to all who deal with him in that capacity, that he has the
authority which he assumes.

Bec. 1256. One who assumes to act as an agent is responsi- b oo A
blo to third persons as a principal for Lis acts in the course of third persens.
his agency, in any of the following cases, and in no others:

1. When, with his consent, credit is given to him personally

0 & transaction ;
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2. When he enters into a written contract in the namb of
his principal, without believing, in good faith, that he has au.
thority to do so; or,

3. When his acts are wrongful in their nature.

Sec. 1257. If an agent receives anything for the benefit of
his principal, to the possession of which another person is en-
titled, he must, on demand, surrender it to such person, or so
much of it as he has under his control at the time of demand,
on being indemnified for any advance which he has made to bis
principal, in good faith, on account of the same; and is respon-
sible therefor, if, after notice from the owner, he delivers it to
his principal.

Sec. 1258. The provisions of this article are subject to the
provisions of Part I of the First Division of this Code.

ARTICLE V,
DELEGATION OF AQENCY.

Secrion 1259. Agent’s delegation of his powers.
1260. Agent’s unauthorized employment of sub-agent.
1261. Sub-agent rightfully appointed, represents principsh
Sec. 1259. An agent, unless specially forbidden by his prin-
cipal to do g0, can delegate his powers to another person in any
of the following cases, and in no others:
1. When the act to be done is purely mechanical;
2.. When it is such as the agent cannot himself, and the sub-
agent can, lawfully perform;
3. When it is the usage of the place to delegate such pov-
ers; or,
4. When such delegation is specially authorized by the prin-
cipal.
Sec. 1260. If an agent employs a sub-agent without author-
ity, the former is a principal, and the latter his agent, and the
principal of the former has no connection with the latter.

Sec. 1261. A sub-agent, lawfully appointed, represents th.e
principal in like manner with the original agent ; and the ong:-
nal agent is not responsible to third persons for the acts of *

sub-agent.
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ARTICLE VI.
. TERMINATION OF AGENCY.
Secrion 1202, 1263, Termination of agency.

Sec. 1262. Amagency is terminated, as to every person hav- Termination
ing notice thereof, by :

1. The expiration ofits term ;.

2. The extinction of-its subject ;-

3. The death of the agent;

4. His renunciation of the agency; or,

3. The incapacity of the agent to act as such.

See. 1263. Uhnless.the power of an agent is coupled with an 1.
interest in the subject of the agency, it is.terminated as to
every person having notice thereof, by :

1. Its revocation by the principal;

2. His.death ; or,

3. His incapacity. to contract. .

CHAPTER IL
PARTICULAR AGENCIES,

ArTticLE 1. Auctioneers,
II. Factors.
III. Shipmasters and pilots.
IV, Ship’s managers,

ABTICLE I:
AUOTIONEERS,

Sicriox 1264. Auctioneer’s authority from the seller.
1265. Auctioneer’s authority from the bidder,
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Sec. 1264. An auctiomreer, in the absemce of special author-
ization or usage to the contrary, has authority frim the seller,
only as follows:

1. To sell by public auction to the highest bidder;

2. To sell for cash ‘only, except such articles as are usually
sold on creditat auction; )

8. To warrant in like manner with other agents to sell, ac-
cording to section 1241, »

4. To prescribe reasonable rules and terms of sale;

5. To deliver the thing sold, upon payment of the price;

6. To collect the price; and, ‘

7. To do whatever else is necessary, or proper and usual, in
the ordinary course of business, for affecting these purposes.

Sec. 1265. Ah auctioneer has authority from abidder atthe
auction, as well as from the seller, to bind both by a memorans
dum of the contract as prescribed in the Title on SALE.

ARTICLE II.

FACTORS.

Section 1266. Factor, what.
1267. ‘Actual authority of factor,
1268. Ostensible authority.

Sec. 1266. A factor is an agent, who is employed to buy o
sell property in his own name, and who is intrusted by bi3
principal with the possession thereof.

Sec. 1267. In addition to the authority of agents in geﬂef‘*l]’
a factor has actual authority from his principal, unless special
ly restricted :

1. To insure property consigned to him uninsured;

2. To sell, on credit, anything intrusted to him for sale, e:‘
cept such things as it is contrary to usage to sell on credit;
but not to pledge, mortgage, or barter the same; and,

8. To delegate his authority to his partner or servadt;
not to any person in an independent employment.

Lut
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Sec. 1268. A factor has ostensible authority, as to persons Ostensibie
having no notice that the property with which he deals is not
his own, to deal with it in any manner.

authority.

ARTICLE IiI.

SHIP MASTERS AND PILOTS.

Section 1269. Authority of shipmaster on ‘behalf of shipowner.
1270. Authority to borrow.
1271. Authority on behalf of owners of cargo.
1272, Power to make contracts.
1273. Power 1o hypothecate,
1274. Master’s power to sell ship.
1275. Master’s power to sell cargo.
1276, Authority to ransom ship,
1277. Abandonment terminares master’s power.

1278. Personal liability for contracts concerning the ship
1279, Liability for acts of persons employed upon the ship,

1230. Responsibiiity for negligence of pilot.

See. 1269. The master of a ship is a general agent for its authority of

owner in all matters concerning the same.

shipmaster on
behalf of
shipownor.

Sec. 1270. The master of a ship has aathority to borrow aumoeityto

money on the credit of its owner, if it is necessary to enable

burrow.

him to complcte the voyage, and if neither the owner nor his
proper agent for such matters can be consulted, without inju-

rious delay.

Sec. 1271. The master of a ship, daring a voyage, is 8 gen~ authoritr on

behait of

eral agent for each of the owners of the cargo, and has author~ owucrs o cars:
ity to do whatever they might do for the preservation of their

Tespective interests, except to sell or hypothecate the same.

Sec. 1272, The master of a ship may procure all its neces- power to maxe

8ary repairs and supplies, may engage cargo and passengers

gontracts.

for carriage, and in a foreign port, may enter into a charter-

party; and his contracts for these purposes bind the owner
the full amount of the value of the ship and freightage.

to

Sec. 1273. The master of a ship may hypothecate the ship, power to

freightage and cargo, in the cases prescribed by the chapters

on BorToMRY and RESPONDENTIA, and in no others.

hypothecate,
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e Sec. 1274. When a ship, whether foreign or domestic, is se-
riously injured, or the voyage is otherwise broken up, beyond
the possibility of pursuing it, the master, in case of necessity,
may sell the ship. without instructions from the owners, unless
by the earliest use of ordinary means of communication, he can
inform the owners, and await their instructions.

Mastpre power  Sec. 1275. The master of a ship may sell the cargo, if the
voyage is-broken up beyond the possibility of pursuing it, and
no other ship can be obtained to carry it.te its destinationy and
the sale is otherwise absolutely necessary.

A A Sec. 1276. The master of a ship, in case of its capture, may
engage to pay a ransom for it, in money or in part of the car-
go, and his engagement will bind the ship, freightage and.
cargo.

Ahamlonment Sec. 1277. The power of ‘the master- of'a ship to bind'its

uaster’s power. owner, or the owners of the cargo, ceases upon the abandon~
ment of the ship and freightage to insurers.

Porsonat Sec. 1278. Unless otherwise expressly agreed, or unless the
Cancaets;  contracting parties give exclusive credit to the owner, the mas-
the ship, ter of.a ship is personally. liable upon his contracts relative

thereto, even when the owner is also liable.

Laviity tor — See, 1279, The master of a ship is liable to third persons

byl upen - for the acts or negligence of persons employed in its naviga-
tion, whether appointed by him or not, te the same extent as
the owner of the ship.

ot nogligenc Sec. 1280 The owner or master of a ship is not responsible

tpilot. for the negligence of a pilot whom he is bound by law to em-
ploy ; but if he is allowed an option between pilots, some of
whom-are competent, or is required:only to pay compensation
to a pilot, whether he employs him or not, he is o responsible

to third persons.

ARTICLE 1IV.

SHIP’S MANAGERS.

Secrrox 1281. What powers manager has.
1282, What powers he has not.
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Sec. 1281. A ship’s manager has power to make contracts Wbat powers
. . . . manager bas.
requisite for the performance of his duties as such ; to enter
into charter-parties, or make contracts for carriage; and to
settle for freightage and adjust averages.

Sec. 1282. Without special authority, a ship’s manager Jirt powers

he has not.
tauuue DUILUW LIUUCY, UL RIVE Uy vbu Moo few £ icgna ar

purchase a cargo, or bind the owners of the ship to an insur-
ance.

TITLE X.

PARTNERSHIP,

CHAPTER I. Partoership in general.
II. General partnership.
III. Special partnership.

‘CHAPTER T.

PARTNERSHIP IN GENERAL.

ArticLe I. What constitutes a partnership.
‘1I Partnership property.
TII. Mutual obligations of partners.
IV. Renunciation ef:partnership.

ARTICLE I.

‘WHAT CONSTITUTES A PARTNERSHIP,

Secrion 1283. Partnership, what.
- 1284. Ship owners.

1285. Formation of partnership.

Sec. 1283. Partnership is the association of two or more Partnership,

persons, for the purpose of carrying on business together, and
dividing its profits between them.



230 CIVIL CODE.

Ship owners.

Sec. 1284. Part owners of a ship do not, by simply using it
in joint enterprise, become partners as to the ship.

Formation of
partuership,

Sec. 1285. A partnership can be formed only by the con-
sent of all the parties thereto, and therefore no new partner

can be admitted: into a partnership, without the consent of
pvpry n':l“:“q —— veandrpa viDUL WK

Partnership

property, what

ARTICLE IL

PARTRERSHIP PROPERTY.

Sectiox 1286.
1287.
1288,
1289.
1290.

Partnership property, what.

Partner’s interest in partnership property.

Partner’s share in profits and losses..

When division of losses implied:

Partner may require application of partnership
property..

1291. What property is partnership property.

Sec. 1286. The property of a partnership consists of all that

"is. contributed to the common stock at the formation of the

partnership, and of all that is subsequently acquired thereby.

Bartaer's See. 1287. The interest of each member of a pantner.ship ex-
parinersniv-  tends to every portion of its property.

Partner’s sharw

in prodts and
los: es.

Sec. 1288. In the absence of an agreement on the subject
the shares of partners in the profits or loss of the business aré
equal; and the share ofeach in the partnership property i8 thf’
value of his original contribution, increased or diminished by b8
share of profit or loss.

Whendivison  Sec. 1289. An agreement to divide the profits of a business

implied. implies an agreement for a corresponding division of its losses,
unless it is otherwise expressly stipulated.

Partner.may. See. 1290. Each' member of a partnership may require ii8

caionot © property to be applied to the discharge of its debts, and bas 3

priperty o lien upon the shares of  the other partners for this pufP‘{se’

debts, and for the. payment of the general balanca, ifany, due te bil-

whatpreperty  Sec. 1291. Property, whether realor personal, acquired with .

is partnership . . .

property. partnership funds, is presumed to be partnership property-
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ARTICLE III,

MUTUAL OBLIGATIONS OF PARTNERS.

Secrion 1292, Partners, trustees for each other.
1293. Good faith_ to be obseryed between, partners.
1294 Mutual liability of partners to account.
1295. No compensation for seryices to firm,

Sec. 1292. The relations of partnersare confidential. They pyiqers,
are trustees for each other, within the meaning of Chapter I of such otner:

each other.
the Title on TrusTs. Their obligations, as such trustees, are
defined by that chapter.

Sec. 1293. In all proceedings oconsected with the formation, Good faith to
conduct, dissolution, and liquidation of the partnership, every betwesn
Partner is bound to act in the highest good faith toward his co-
partners. He may not obtain any advantage over them in the
partnership affairs by the slightest misrepresentation, congeal-
ment, threat, or adverse pressure of any kind.

Sec. 1294. Eich member of & partnership must acount 40 it woruat abiity
for everything that he receives on.account thereof, and is en- s sceount.
itled to reimbursement therefrom for everything that he prop-
erly expends for the benefit thereof, and to be, indemnified

thereby for all losses and risks which he necessarily incurs on
is behalf.

Sec. 1295. A partner is not entitled to any compensation y, compensa-

for services rendered by him to the partnership. e .

ARTICLE IV.

BENUNCIATION OF PARTNERSHIP.

8ecrion 1296, Renunciation of future profits exonerates from
liability.
1297. Eﬁ‘eci of renunciation.
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Renanciation Sec. 1296. A partner may exonerate himself from all future
Tater from . liability to a third person on account of the partnership, by re.
Havitity. nouncing, in good faith, all participation in its future profits,
and giving notice to such third person, and to his own copart.
ners, that he has made such renunciation, and that, so far as

=7 *—=-“= Li. wawar_he digsolves the partnership, and does not
intend to be liable on account tleJereof or tne qudro.

pfectof  Sec, 1297. After a partner has given notice of his renuncis-
tion of the partnership, he cannot claim any of its subsequent
profits, and his copartners may proceed to dissolve the partoer-
ghip.

CHAPTER II
'@ENERAL ‘PARTNERSHIR.

ArricLe I. What isa generdl partnership.
IL Powers and authority of partners,
I11I. Mutual obligations of partners.
IV. Liability of partners.
V. Termination of partnership..
VI. Liquidation.
V1I, Of the use of fictitious names.

ARTICLE I.
WHAT IS A GENERAL PARTNERSHIP.

SecrioN 1208. General partnership, what.

General parte  Sec. 1298. Every partnership thut is not fortned in 8ccoM
dance with thelaw concerning special partnership, and every
special partnership, so far only as the general partners are con-
cerned, is a general partnership.
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ARTICLE II.

POWERS AND AUTHORITY OF PARTNERS.

SecrioN 1299. Power of majority of partners.
1300. Authority of individual partner.
1301. What authority partner has not.
:1302. -Partner’s-acts in bad faith, when ineffectual.

Bec. 1299. Unless otherwise expressly stipulated, the decis- Pomer ot ms-
ion of the majority of the members of & general partnership psrtaers.

bimds it in the conduct of its business.

Sec. 1300. Every general partner is agent for the partner- Autherity ot
ship in the transaction of its business, and has authority to do Partaer.
‘whatever is necessary to carry on such business in the ordinary
‘manner, and for this purpose may bind his :copartners by an

sgreement under seal.

Ses. 1301. A partner, as such, has not authority to do any Tha ety
of the following acts, unless his copartners have wholly aban«
doned the business to him, or are incapable of acting:

1. To make an assignment of the partnership property, or
-any portion thereof, to a creditor, or to a third person, in trust
-for the benefit of acreditor or of all creditors-;

2. To dispose of the good ‘will of the business;

‘3. To dispose of the whole of the partnership .property at

onee, unless it consists entirely of merchandise;

4. To do any act whichwould mdke it impossible to 'carry

on the ordinary business of the partnership; or,

5. To do any other act not within the scope of section 1800,

Sec. 1302. A purtner'is not bound by any act of a copart- Purtr:‘om';cu
Rer in bad faith toward him, though within the scope of a part- e
Rer's powers, except in favor of persons who have in good faith
Raarted with value in reliance upon such act.
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ARTICLE III

MUTUAL OBLIGATIONS OF PARTNERS,

WRAVIIVIY AGO®r Wravden e 9¢ o9y v oo P
1304. In what business partuer may not-engage.
1305. In what he may engage.

1306. Must account to the firm for profits.

Tiofite of Sec. 1308. All profits made. by a general partner, in t.he
Partner. ocourse of any business usually carried on by the partaership,

belong to the firm. |
Twhatbus-  Sec. 1304. A general partner, who agrees to give his per-

ness partrer . . . "

e sonal attention to the business of the partnership, may not en-
gage in any business which gives him an interest adverse to
that of the partnership, or which prevents him from giving to

such business all the attention which wogld be advantageous

to it.
Y S, Sec. 1305. A partner may engage in any separafe busiess

except as otherwise provided by the last two sections.

totho meount  Sec. 1306. A general partner, transacting business contrs

progits. ry te the provisions of this.arsicle, may be required by any ¢¢-

partner to, accoupt to. the partnership for the profits of suck
business.

ARTICLE 1IV.
LIABILITY OF PARTNERS.
Sxcrion 1307, 1308. Liability of partners to third- persons,

1309. Liability of one held out as partner.
1310. No one linble as partner, unless held out as such..

Lisbility of Sec. 1807. Every general partner is liable to third pe.rson!
third persons.  for all the obligations of the pertnership, jointly with his.c>
partners.

Sec. 1808. The liability of general partners for eaph othen?
acts is defined by the Title on AaENcy.
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Sec. 1309. Any one permitting himself to be represented Listility of
as a partner, general or special, is liable as such to third per- **Pariner
sons to whom such representation is communicated, and who
on the faith thereof give tredit to the partnership.

Sec. 1310. No one is liable as a partner, who is not such in Neeos lstte

fact, except as provided by the last section. unlees held out

ARTICLE V.

TERMINATION OF PARTNERSHIP.

Sectiox 1311. Duration of partnership,
1312. Total disselution of partnership.
1313. Partial dissolution.
1314. Partner entitled to dissolution.
1315. Notice of termimation,
1316. Notiee by change of name.

Sec. 1311. Ifno term is prescribed by agreement for its du- Daration ot
ration, a general partnership continues until dissolved by a
partner or by operation of law.

Sec. 1312. A general partnership is dissolved, as to all the Tetal dissoln
partners: partaership,
1. By lapse of the time prescribed by agreement for its du-
ration ;
2. By the expressed will of any partner, if there is no such
agreement ;
3. By the death of a partner;
4. By the transfer, to.a. person nof a partner, of the inter-
est of any partner in the partnership property;
5. By war, or the prohibition of commercial intercourse, be-
tween the country in which one partner resides, and that in
whieh another resides; or,
6. By a judgment of dissolution.

Sec. 1313. A general partnership may be dissolved, as to Partial
himself only, by the expressed: will of any partner, notwith-
standing his agreement for its continuance, subject, however,
to liabiltity to his copartners for any damage caused to them
thereby, unless the circumstances are such as entitle him to a

\%.dgment of dissolution.
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to disesiutione”  Sec. 1814. A general partner is entitled to s judgment of

dissolution :

1. When he, or another partner, becomes legally incapable
of contracting ;

2. When another partner fails to perform his duties under
the agreement of partnership, or is guilty uf serlous wiscvu-
duct ; or,

8. When the business of the partnership can be carried oo
only at a permanent loss.

o ot 0, Sec. 1815. The liability of a general partner for the acts of
his copartners continues, even after a dissolution of the pari-
nership, in favor of persons who have had dealings with, and
given credit to, the partnership, during its existence, until they
have had persenal notice of the dissolution ; and in favor of
other persons, until such dissolution has been advertisedins
newspaper published in every county where the partnership, st
the time of its dissolution, had a place of business; to the ex-
tent, in either case, to which such persons part with value, in
good faith, andin the belief that such partmer is still a men-
ber of the firm.

i‘,::,{;:‘;z same. Sec. 1316. A change of the partnei‘ship name, which plain-
ly indicates the withdrawal of a partner, is sufficient notice of
the fact of such withdrawal to all persons to whom it is com-
municated. But a change in the name which does not con:
tain such an indication, is not notice of the withdrawal of any
partner.

ARTICLE. VI
LIQUIDATION.

SzcrioN 1317. Powers of partners after dissolution,
1318. Who may act in llquidation.
1319. Who may not act in liquidation.
1320, 1321. Powers of partners in liquidation.

pertmersater  Sec. 1317. After the dissolution of a partnership, the pow-
wissolation.  erg and authority of the partners are such only as are pre-
scribed by this article.
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Sec. 1318. Any member of a general partnership may act i Ao

in liquidation of its affairs, except as provided by the next sec-
tion.

Sec. 1319. If the liquidation of & partnership is committed, Wbo may not
by consent of all the partners, to one or more of them, the liguidation.
others have no right to act therein ; but their acts are validin
favor of persons parting. with value, in good faith, upon the
credit thereof. .

Sec. 1320. A partner- authorized to act in liquidation may Powersot

collect, compromise or release any debts due to the partner« hiauidacin.
ship, pay or compromise any claims against it, and dispose of

the partnership property.

Sec. 1821 A partner authorized to act in liquidation may 1a.

enter, in the name of the firm, into any obligation by way of
satisfaction of a partnership debt, or as a collateral security

therefor, but he cannot make, draw or indorse, any other obli-

gation in its name, nor revive a debt against the firm, by any
acknowledgment or part payment, within the provisions of the

Cong or. C1yiL PROCEDURE. concerning the times of commenc-

ing actions.

ARTICLE VII.

OF THE USE OF FICTITIOUS NAMES,

Section 1322, Fictitious name,

1323, Style of foreign partnership.

1324. Continuadion of style of firm having foreign business
relations.

1325. Certificate stating names, &c., of persons using such
firm name to be filed and published.

1326, Register of such firms to be kept by register of deeds.

1327. Certified copies from register of deeds, and aflidavits
of publication to be evidence.

Sec. 1322. No partnership or person may transact business Fictitious
b .. R . name.
7Y a fictitious name, or in the name of a person not interested
"X such business, except as prescribed in this article.
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Sec. 1323. A commercial partnership, established and trans
acting business in a place without the United States, may us
in this Territory the partnership name used by it ther,
although fictitious.

Sec. 1324. The name of a partnership, which has had busi
ness relations with places without the United States, may be
continued in use by the persons succeeding to its business, and
by their successors, upon complianoce with the provisions of this
srticle, and with the consent of the persoms, if living, whos
names are used.

Sec. 1825. On every change of the persons continuing the
use of a partnership name, under the last section, the person
acquiring the right to use it must sign and acknowledge before
a proper officer for that purpose, a certificate, stating the name of
each person dealing under such name, and his place of residence,
and must file the same with the register of deeds of the county
in which their principal place of business is situated, and must
publish such certificate, or a statement containing the substance
thereof, once in each weck, for four successive weeks, beginning
within one week after his first using such name, in a newspaper
of this Territory.

Sec. 1326. Every register of deeds must keep a register of
the names of firms and persons mentioned in certificates filed
with him, pursuunt to the last section, entering in alphabetical

order the name of every such partnership, and of each partner
therein.

Sec. 1327. Copies of the entries of a register of deeds herein
directed, when certified by him, and affidavits of publication as
herein directed, made by the printer, publisher or chief clerk

of a newspaper, are presumptive evidence of the facts therein
stated.

COAPTER III

SPECIAL PARTNERSMIP.

ArTiciLE [. Formation of the partnership.
1I. Powers, rights and duties of the partners.
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ArTticLE III. Liability of partners.
1V, Alteration and dissolutiou of the partnership.

ARTICLE I.

FORMATION OF THE PARTNERSHIP,

Szcrron 1328. Special partnership, how formed,
1329, Constitution of.
1330. Certificate of special partnership.
1831. Proof of certificate.
1332, 1333. Certificate to be filed and :mded.

1334, Affidavit of actual payment of capﬂ_by "special
partner to be filed. '

1335. Special partnership, when formed.

1336. Publication of certifitate.

1337. Affidavit of publication.

1338. Effect of omission or informality of publication.

1339. Renewal of special parthership to be certified and
‘pubhihed.

Sec. 1328. A special partnership may be formed by two or
more peréons in the manner'and with the effect prescribed in
this chapter, for the transaction of any business, except banking
or insurance.

Sec. 1329. A special partnership may consist of one or more

persons, called general partners, and one ormore persons called.

special partners.

Sec. 1330. Persons desirous of forming a special partnership
must severally sign a certificate, stating :

1. The name under which such partnership is to be con-
ducted ;

2. 'l‘he general nature of the business intended to be trans-
acted ; .

3. The names of all the partners, and their residences, speci-
fying which are general and which are special partners;

4. The amount of capjtal which each special partner has con-
tributed to the common stoek ; and,

0. The periods at which ‘such partnership will begin and
end.

Spochl partner-
tormod.

Constitatien of,

Oertificate ot
speeial
partnership.
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Sec. 1831. A certificate under the last section must be
acknowledged or proved, as to the several persons signing the
same, in the manner prescribed by sections 516 to 529.

Sec. 1832. The certificate of a special partnership, when
duly acknowledged and certified, must be filed with the register
of deeds of the county in which the partnership is to have its
principal place of business, and must be recorded by him at
large, in a book kept for that purpose, open to public inspect
tion.

Ses. 1338. A transcript of the record made pursuant to the
last section, duly certified by the register of deeds under his
official seal, must be filed and recorded in like manner in the
office of the register of deeds of every county in which the part-
nership has a place of business. »

Sec. 1334. An affidavit of one or- more of- the general or
special partners in a special partnership, stating that the sums
specified in the certificate of the partnership as having been
contributed by each of the special partners, have been actually
and in good faith paid in cash, must be filed in the same office
with the original certificate.

Sec. 1335. No special partnership is formed, until the pro-
visions of the last five sections are complied with.

Sec. 1336. The certificate mentioned in section 1830, 0r 8
staetment of its substance, must be published in one or more
newspapers, designated by the register of deeds with whom the
original certificate is filed, and published in this Territory.—
Such publication must be made once a week for six weeks, be-
ginning within one week from the time of filing the certificate.

Sec. 1337. An affidavit of publication pursuant to this chap~
ter, made by the printer, publisher or chief clerk of a newsps-
per, may be filed with the register of deeds with whom the origi-
nal certificate was filed, and is presumptive evidence of the facts

therein stated.

Sec. 1838. If the publication directed by section 1336 isnot
made, the partnership is general from its beginning. But if,
from any cause beyond the control of the partners, the publica-
tion is not made in exact conformity with that section, it is suf-
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ficient if made as nearly in cenformity therewith as may bo in
their power.

Sec. 1339. Every renewal or continnance of a special part- Renewalof

special
partnerahip to

nership must be certified, recorded, verified and published in Liinership to
the same manner as upon its original formation. published,

ARTICLE II.

POWERS, RIGUTS AND DUTIES OF THE PARTNERS.

SeeTioN 1310, Fi-m name, how composed.
15il. Authority of special partner.
1342, His relation to his copartners.
1313, Loans of special partner to firm.
1o+t Special partner need not be joined in suit with gen-
eral partners.
1345. May not withdraw his capital.
1546, May draw profits, &c.
1347, Capital withdrawn to be restored.
1543. Certain transfers of property, void

Sec. 1540. The business of a special partnership must be Flrmmme,
conducted under a name, consisting of the names of one or ’
more of the general partners only, with or without the addition
of the words “ and company.”

Sec. 1341. The general partners only. have authority to Antnorits or
transact the business of a special partnership. The special spectal puriner.
partners may negotiate business for it, subject to the subse-
quent approval of a general partner, but must not act on its
behalf in any other manner.

Sec. 1342. A special partner may at all times investigate Mis relation to
the partnership affairs, and advise his partners or their agents
as to their management.

Sec. 1343. A special partner may lend money to the part- Loans of | wer
nership, or advance money for it, and take from it security tvfirm.
therefor, and as to such loans or advances has the same rights
asany other creditor; but, in case of the insolvency of the
partnership, all other claims which he may have against it

must be postponed until all other creditors are satisfied.
16 :
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Specisipurtner Sec, 1344. In all mattersrelating to a special partnership,
T emeral®  its generul partners may sue and be sued alone, in the same
parthers. manner as if there were no special partners.

Mav not with-

e .Sec. 1345. No special pm‘-tner. under any .pre.tense, may
withdraw any part of the capital invested by him in the pari.
nership during its continuance.

Mo draw Sec. 1346. A special partner may receive such lawful inter-
cst, and such proportion of profits, as may be agreed upon, if
not paid out of the capital invested in the partnership by
him, or by some other special partner, and is not bound to re-
fund the same to meet subsequent losses.

Caital with- Sec. 1347. If a special partner withdraws capital from the

restonad.

firm, contrary to the provisions of scction 1545, Lie must res
store the same with interest.

¢ ortain

Catam Sce. 1348. Every transfer of the property of a special part:

property. veil perghip, or of a partner therein, made after or in contempla-
tion of the insolvency of such partnership or partner, with in-
tent to give a preference to any creditor of such partnership
or partner, over any other creditor of such partnership, is void
aguinst the creditors thereof; and every judgment confessel,
lien created, or security given, inlike manner and wich the like
intent is in like wanner void.

ARTICLE 111

LIABILITY OF PARTNERS.

Bection 1349, Liability of general partner in special partnership.
1350, 1351. Liability of epecial partner; what acts render
him a general partner,
1352, Who may not question existence of spectal partner
ship.
by of o+ Sec. 1349. The general partners in a special partnership

paroenhip.  are liable to the same extent as partners in a general partner-

ship.

vl et Sec. 1850. The contribution of a special partner to the cap:

whatacts  jia] of the firm, and the increase thereof, is liable for its deb:s,

geaeral Ptner: but he is not otherwise liable therefor, except as follows:
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1. If he has willfully made or permitted a false or material-
1_y defective statcment in the certificate of the partnership, the
a ffidavit filed therewith, or the pablished announcement thereof,
he is liablensa general pariner to all creditors of the firm;

2. If he has willfully interfered with the business of the firm,
except as permitted by scctions 1341 and 1842, he is liable in
like manner ; or,

3. If be has willfully joined in, or assented toan act contra-
rv to any of the provisicns of sccticns 1840, 1345 and 1348,
he i3 liable in like manner.

Sec. 1351, When a special partner has unintentienally done
any of the acts mentioned in the last section, he is liable as a
general partner to any creditor of the firm who Las been actu-
ally misled thereby to his prejudice.

—

4.

Sec. 1352. One who, upon muking a contract with a part- Wiio may not

nerchip, accepts from or gives toit a written memorandum of ?‘;\':;’l;:.'“il;z'l'.‘ﬂi
the contract, stating that the partnership is special, and giving
the names of the special partners, cannot afterwards charge
the persons thus named as general partaers upon that con-
tract, by reason of any error or defectin the proceedings for
the creation of the special partnership, prior to the acceptance
of the memorandam, if an effort has beecn made by the part~
ners, in good faith, to form a speccial partnership in the man-
ner required by law.

ARTICLE 1V.

ALTERATION AND DISSOLUTION.

Sccrton 1353, Partnership made general, by omission to notify
changes.
1354. Admission of new special partners to be notified.
1355. Purchaser of interest of special partner, &c., may
become a special partner.
1356. Dissolution of special partnership.

See. 1353. A special partnersbip becomes general, if, with- Partnerskp

roade generaly

in ten days after any partner withdraws from it, or any new }Juminion .

partner is received into it, or a change i made in the nature
of its business, or in its name, a certificate of sush fact, signed
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by one or more of the partners, is not filed with the clerk with
whom the original certificate of the partnership was filed.

Sec. 1354. New special partners may be admitted intoa
special partnership, upon a certificate, stating the names, resi-
dences and contributions to the common stock of each of such
partners, sigred by each of them, and by the general partners,
verified according to section 1334, acknowledged or proved,
and filed, according to sections 1331 and 1332, with the regis-
ter of deeds with whom the original certificate of the partner-
ship was filed:

See. 1355, A special partner, or his legal representatives,
may s2ll Lis interest in the partnership, and the purchuser
thereof may, with the consent of the other partners, become a
special partner, without changinz the nature of the partuar-
ship, upon filing a notice of sule within ten days thereafter
with the register of deeds with whom the original certificate of
such partnerskLip was filed.

Sec. 1350. A special partunerslip is subject to dissolationin
the same manner as a general partnership, except that no dis-
solution by the act of the partners is cowplete, until a notice
thereof has been filed and recorded: in the office of the register
of deeds with whom the original certificate was recorded, and
published once in each weck for four weeks, in a newspaper
published in this Territory.

TITLE XI
INSURAXNCE,

CuaArTER I. Insurance in general.
II. Marine insurance.
1I1. Fire insurance,
IV. Life and health insurance,



CIVIL CODE.

CHAPTER I.

INSTURARCE IN GENEKAL.

ARrTICLE I,
11.
111.

IV,
V.
VI

VIL
VIII.

IX.
X
XI.
XIIL

Definition of insurance.
What may be insured.
Parties.

Ingurable interest.

Concealment and representation.

The poliey.
Warranties.
Premiums.

Loss,

Notice of loss.
Double insurance.
Re-insurance,

ARTICLE T.

DEFINITICN OF INSURANCE.

Sectiox 1357. Insurance, what.

Sec. 1357. Insurance is a contract whereby one undertakes insnrance,
to indemnify another against loss, damage or liability, arising

from an unknown or contingent event.

ARTICLE IL

WHAT MAY BE INBURED.

Secrion 1358, What events may be insured against.
399. Usual kinds of insurance.
1360. All subject to this chapter.

Sec. 1358. Any contingent or unknown event, whether past
or future, which may damnify a person having an insurable in-
lerest, or create a liability against him, may be insured against,

fubject to the provisions of this chapter.
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See. 1359. Tho most usual kinds of insurance are:
1. Marine insurance ;

2. Fireinsurance ;

3. Life insurance; and,

4. Health insurance..

Sec. 1360. All kinds of insurance are suhject to the provis
ions of this chapter.

ARTICLE IIL

PARTIES TO THE CONTRACT.

SectioN 1301, Designation. of parties.
1362. Who muy insure.
1363. Who may be insured,
1364, 1365. Assigument to mortgagee of thing insured:

Sec.. 1361. The person who undertakes to indemnify anotb-
er, by a contract of insurance, is called the insurer, and the per,
son indemnified is called the insured.

Sec: 1362. Any one who is capable of making a contract
may be an insurer, suhject to the restrictions imposed by spe-
cial statutes upon foreign corporations, non-residents and
others.

Sec. 1363. Any one except a public enemy may. be insured.

Sec. 1364. Where a mortgagor of property effects insurance
in his own name, providing that the lossshall be payable to the
mortgagee, or assigns a policy of insurance to the mortgagee,
the insurance is deemed to be upon the interest of the mortgs-
gor, who does not cease to be a party to the original contract,
and any act of his which would otherwise avoid the insurance
will have the same effect, although the property is in the hands
of the mortgagee.

Sec. 1365. If an insurer assents to the transfer of an ineu-
rance from a mortgagor to a mortgagee, and, at the time of his
assent, imposes further obligations on the assignee, making8

new contract with him, the acts of the mortgagor cannot affect
his rights.
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ARTICLE IV.

INSURABLE INTEREST.

Section 1366. Insurable interest, what.
1367. In what may consist.
1368. Interest of carrier or depositary..
1369. Mere expectancies.,
1370. Measure of interest in property.
1371. Insurance without interest, illegal.
1372. When interest must exist,
1373. Effect of transfer.
1374. Transfer after loss.
1375. Exception in the case of several subjects in one
policy.
376. In case of the.death of the insurer.
1377. In the case of transfer between co-tenants.

fo

Sec. 1366. Every interest in property, or any relation there- Tnsuradle
to, or Hability in respect thereof, of such a nature that a con- ’ '
templated peril might directly damnify the insured, is an insur-
able interest.

Sec. 1367. An insurable interest in. property may consist In what may
n:

1. An existing interest ;

2. Au inchoate.interest founded on an existing interest ;- or;

3. An expectancy, coupled with an existing interest in that
out of which the expectancy arises.

Sec. 1368. A carrier or depositary of any kind has an in+ mterest ot
carrier or

surable interest in a thing held by him as such, to the extent of sepusitary.
its value.

Sec. 1369. A mere contingent or expectant. interest in any- mere expe:-
thing, not founded on an actual rightto the thing, nor upon any e
valid contract for it, is not insurable,

Sec. 1870. The measure of an insurable interest in property meaxure of
nterest 1o

is the extent to which the insured might be damnified by loss property.
orinjury thereof.
Sec. 1371. The sole object of insurance i3 the indemnity of msurance

without intere

the insured, and if he has no insurable interest the contract is est, ilicgal.

void.
16*
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Sec. 1372. An interest insured must exist when the insu.
rance takes effect, and when the loss occurs, but need not exist
in the meantime.

Sec. 1373. Except in the cases specified in the next four
sections, and in the cases of life and health insurance, a-change
of interest in any part of a thing insured, unaccompanied by a
corresponding change of interest in the insurance, suspends the

‘insurance to an equivalent extent, until the interest in the

thing and the intercst in the insurance are vested in the same
person.

Sec. 1374. A change of interest in'a thing insured, after the
occurrence of an injury which results in a loss, does not affect
the right of the insured to indemnity for the loss.

Sec. 1375. A change of intcrest in one or more of several
distinct things, separately insured by one policy, does not avoid
the insurance as'to the others.

Sec. 1376. A change of interest, by will or succession, oo
the death of the insured, does not avoid an insurance’; and his

“interest in the insurance passes to the person taking his interest
“in’the thing insured.

See. 1377. A transfer of interest by one of scveral partners,
joint owners or owners in cvmmon, who are jointly insured, to
the others, does not avoid an insurance, ever though it bas
been agreed that the insurance shall cease upon an alienation
of the thing insured,

ARTICLE V,

CONCEALMENT AND REPRESENTATION.

‘Sectiox 1378. Concealment, whst.
1379. Effect of concealment.
1380. What must be disclosed.
1381. Matters which need not be communicated without
inquiry. )
1382. Test of materiality.
1383. Matters which each is bound to know.
1384, Waiver of communication. '
1385. Interest of insured.
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SictroN 1386, Fraudulent warranty.
1387. Matters of opinion,
1388. Representation, what.
1389. When made.
1390. How interpreted.
1391. Representation as to future.
1392. How may affect policy.
1393, When may be withdrawn.
1394. Time intended by representation.
1395. Representing information.
1396. Falsity.
1397. Effect of falsity.
1393. slateriality.
-1399. Application of provisions of this article,

Sec. 1378. A neglect to communicate that which a party Concealment,
knows, and ought to communicate, is called a concealment.

Sec. 1879. A concealment, whether intentional or uninten~ Effectot
concealment,

tional, entitlesthe injured party to rescind a contract of insu-
‘rance.

Sec. 1380. Each party to a contract of insurance must com- what must be
municate to the other, in good faith, all facts within his knowl- @ wctosed:
edge, which are, or which he believes to be material to the con-
tract, and which the other has not the means of ascertaining,
and as to which he makes no warranty.

Sec. 1381. Neither party to a contract of insurance is bound matters whicn
to communicate information of the matters following, except in oy ff&:;c’ﬁzeq
enswer to the inguiries of the other:: Thostinamy

1. Those which the other knows;

2. Those which, in the exercise of ordinary care, the other
-ought to konow, and of which the former has no reason to sup-
pose him-ignorant;

8. Those of which the other waives communication;

4. Those which prove or tend to prove the existence of a
risk excluded by a warranty, and which are not otherwise ma-
terial; and,

5. Those which relate to a risk excepted from the policy,
and which are not otherwise material.

Scc. 1382. Materiality is to be determined not by the event, Test of

? mater ality.

but solely by the probable and reasonable influence of the facts
upon the party to whom the communication is due, in forming
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his estimate of the disadvantages of the proposed contract, or
in making his inquiries.

Sec. 1383. Each party to a contract of insurance is bouni
to know all the general causes which are open to his inquiry,
equally with that of the other, and which may affect either the
political or material perils contemplated]; and aH general uss-
ges of trade.

Sec. 1384. The right to information of material facts msy
be waived, either by the terms of insurance, or by neglect to
make inquiries as to such facts, where they are distinctly in-
plied in other facts of which information is communicated.

Sec. 1385. Information of the nature or amount of the in-
terest of one inswed need not be communicated unless inan-
swer to inquiry, except as prescribed by section 1401.

See. 1386. An intentional and fraudulent omission, on the
part of one insured, to commnunicate information of matters
proving or tending to prove the falsity of a warranty, entitles
the insurer to rescind.

Sec. 1387. Neither party to a contract of insurance is boud
to communicate, even upon inquiry, information of his 0¥
judgment upon. the matters in question.

Sec. 1388. A representation.may be oral or written.

Sec. 1389. A representation may be made at the same time
with the policy, or before it.

Sec. 1390. The language of a representation is to be inter-
preted by the same rules as the Janguage of contracts in gen-
eral.

Sce. 139%. A representation as to the future is to be deemed

a promise, unless it appears that it was merely o statement of
belief or expectation.

Sec. 1392. A representation cannot he allowed. to qualify
an express provision ina contract of insuramee ; but it M3y
qualify an implied warranty.

Sec. 1393. A representation may be altered or withdrawn
before the insurance is effected, but not afterwards..

Sec. 1894. The completion of the contract of ingurance- 13
the time to which a representation must be presumed t0 refer.
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Sec. 1205. When a person insured has no personal knowl- Regresenting

elge of a fact, he may nevertheless repeat information which nformatien.
he has upon the subject, aud which he believes to be true, with
the explanation that he docs so on the information of others,
or he may submit the information, in its whole extent, to the
insurer ; and in neither case is he responsible for its truth, un-
less it proceeds from an agent of the insured whose duty it is
to give the intelligence.

See. 13Y6. A representation is to be deemed false when the rauity.
facts fuil to correspond with its assertions or stipulations.

Sec. 1397. If a representation is false in a material point, Eftect of talsity.
whether affirmative or promissory, the injured party is entitled
to rescind the contract from the time when the representation
becomes false.

Sec. 1898. The materiality of a representation is deter~ Materiality,
mined by the same rule as the materiality of a concealment.

See. 1399. The provisions of this article apply as well to a Applicatien of
. . . - . . "' .' )
modification of a contract of insurance as to its orlgmal for- s asticte.

mation.

ARTICLE VI.

TIE POLICY,

Sgcrion 1400. Policy, what.
140k What must be specified in a policy.
1402, Whose interest is covered.
1403. Insurance by agent or trustee.
1404. Insurance by part owner.
1405. General terms,
1406. Successive owners.
1407. Transfer of the thing insured.
1408, Open and valued policies.
1409. Open policy, what.
1410. Valued policy. what.
1411. Running policy, what.
1412. Effect of receipt.
1413. Agreement not to transfer.

Sec. 1400. The written instrument, in which a contract of policy, what.
insurance is set forth, is called a policy of insurance.
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Whatmustbe  Sec. 1401. A policy of insurance must specify:
2 policy. 1. The parties between whom the contract is made;
2. The rate of premium ;
3. The property or life insured ;
4. The interest of the insured in property insured, ifheis
not the absolute owner thereof ;
5. The risks insured against; and,

6. The period during which the insurance is to continue.

Wheseinterest  Sec. 1402. When the name of the person intended to be in-
sured is specified in a policy, it can be applied only to his own
proper interest.

Insurence by Sec. 1403. When an insurance is made by an agent or
agent or trustee, . .. . .
trustee, the fact that his principal or beneficiary is the person
really insured may be indicated by describing him as agent ur

trustee, or by other general words in the policy.

T e Sec. 1404. To reuder an insurance, effected by one partner

or part owner, applicable to the interest of his copartners, or of
other part owners, it is necessary that the terms of the policy
should be such as are applicable to the joint or common is-
terest.

General terms.  See, 1405. When the description of the insured in a poliey
is 8o general that it may comprehend any person, or any class
of persons, he only can claim the benefit of the policy who cin
show that it was intended to include him.

Successive Sec. 1406. A policy may be so framed that it will insure !0
the benefit of whomsoever, during the continuance of the risk,
may become the owner of the interest insured.

Transfer of Sec. 1407. The merc transfer of a thing insured does not
insured. transfer the policy, but suspends it until the same person be-

comes owner of both the policy and the thing insured.

Opened and 1os Sec. 1408. A policy is either open or valued.
Opea pollcy, See. 1409. An open policy is one in which the value of the

thing insured is not agreed upon, but is left to be ascertained
in case of loss.

Valaedpelicy,  Sec. 1410. A valued policy is one which expresses on its

what.
face an agreement that the thing insurcd shall be valued at 3
specified sum.
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See. 1411. A running policy is one which contemplates suc- Burviss
. . . . policy, what.
ceessive insurances, and which provides that the object of the
policy may be from time to time defined, especially as to the

subjects of insurance, by additional statements or indorsements.

Sec. 1412. An acknowledgment in a policy of the receipt of Efest of receipt
premium is conclusive evidence of its payment, so far as to make
the policy binding, notwithstanding any stipulation therein that
it shall not be binding until the premium is actually paid.

Sec. 1413. An agreement made before a loss, not to transfer Asreement

. . . . nut to tranefer,
the claim of a person insured against the insurer, after the loss

has happened, is void.

ARTICLE VIIL

WARRANTIES.

Secriox 1414, Warranty, express or imylied.
1115, Form.
1416. Warranty must be in policy.
1417. Past, present and future warranties.
1418. Warranty as to past or present.
1419. Warranty as to the future.
1420, Performance excused.
1421, 1422, What acts avoid the policy.
1423. Breach without fraud.

Sec. 1414. A warranty is either express or implied. e

implied.

Sec. 1415. No particular form of words is neccssary to cre- pym.
ate a warranty.

Sec. 1416. Every express warranty, made at or before the warranty
execution of a policy, must be contained in the policy itself, potier.
and another instrument, whether upon the same paper or not,
cannot be referred to as making a party of the policy for this

purpose, even by agreement of the parties.
Sec. 1417. A warranty may relate to the past, the present, Past, present

and luture

the future, or to any or all of these. _ warran.Jes.
Sece. 1418. A statement ina policy, of a matter relating to Warrants as

. . . . to pust or
the person or thing insured, or to the risk, as a fact, is an ex- prescut.

press warranty thercof.
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See. 1419. A statement in a policy, which imports that it is
intended to do or not to do a thing which materially affects the
risk, is a warranty that such act or omission shall take place.

Sec. 1420. When, before the time arrives for performance of
a warranty relating te the future, a loss insured against hap-
pens, or performance is made illegal, the omission to fulfil
the warranty for either reason docs not avoid the policy.

Sece. 1421. The viclation of a material warranty, or other

material provisions of a policy, on the part of either party there-
to, entitles the other to rescind.

Sec. 1422. A policy may declare that a violation of specis
fied provisions thercof shall avoid it; otherwise the breach of
an immaterial provision does not avoid the policy.

Sec. 1423, A breach of warranty, without fraud, merely ex-
onerates an insurer from the time that it occurs, or, where it is

broken in its inception, prevents the policy from attaching to
the risk.

ARTICLE VIIL

PREMIUM.

Secrion 1424. When premium is earned.
1425, 1426. Return of premium.
1427. When none allowed,

1428. Over iasurance by several insurers,
1429, 1430. Contribation,

Sce. 1424. An insurer is entitled to payment of the premium,

as soon as the thing insured is exposed to the peril insurcd
against.

Sce. 1425. A person insured is entitled to a return of pre-
mium paid, or a ratable proportion thercof, if no part of his in-
terest in the thing insured is exposed to any of the perils insured
against, or, where the insurance is made for a definite period of

time, if it is not exposed to such peril for the whole of that
time.
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Sec. 1426. A person insured is entitled to a return of the *
premium when the contract is voidable, on account of the fraud
or misrepresentation of the insurer, or on account of facts, of
the existence of which the insured was ignorant without his
fault ; or when, by any default of the insured other than actual
fraud, the insarer mever incurred any liability under the
policy.

Sec. 1427, If a peril insured against has existed, and the Jben noee
insurer has been liable, for any perivd, however short, the in-
sured is not entitled to a return of premium, so far as that par-
ticalar rigk is concertied, unless theinsurance was for a definite

period of time, in which case he is entitled to a proportionate
return under section 1425.

Sec. 1428. In case of an over-insurance by several insurers, Qver-irsarance
the insurer is entitled to a ratable return of the premium, pro- !esuress.
portioned to the amount by which the aggregate sum insured
in‘all the policies exceeds the instrable valuc of the thing at
risk.

Sec. 1429. When an over-insurance is affected by simulta- Contrivution.

neous policies, the insurers contribute to the premium to be re-

turned, in proportion to the amount insured by their respective
policies.

Sec. 1430. When an over-insarance is effected by successive 1a.
policies, those ouly contribute to a return of the premium, who
are exonerated hy prior insurances from the liability assumed
by them, and in proportion as the sum for which the premium
was paid exceeds the amount for which, on account of prior
insurance, they coumld be made liable.

ARTICLE IX.
LOSS,

Scerion 1431, Perils, remote and proximate.
1432. Loss incurred in rescue from peril.
1433. Excepted perils.
1434. Neg'igence and fraud.
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Sec. 1431. An insurer is liable for a less of which a peril
insured against was the proximate cause; although a peril not
contemplated by the contract may have been a remote cause of
the loss; but he is not liable for a loss of which the peril is-
sured against was only a remote cause.

Sec. 1432. An insureris liable where the thing insured is
rescued from a peril insured against, that would otherwise have
caused a loss, if in the course of such rescue the thingis ex-
posed to peril, nat insured against, which permanently deprives
the insured of its possession, in whole or in part; or where a
loss is caused by efforts to rescue the thing insured from a peril
insured against.

Sec. 1433. Where a peril is specially excepted in a contract
of insurance, a loss, which would not have occurred but for such
peril, is thereby excepted ; although the immediate cause of the
loss was a peril which was not excepted.

Sec. 1434. An insurer is not liable for a loss causcd by the
willful act of the insured ; but he is not exonerated by the neg:
ligence of the insured, nor by fraud or negligence on the park
of his agents or others.

ARTICLE X.

NOTICE OF LOSS,

SectioN 1435, Notice of loss.
1456, Preliminary proofs,
1437. Waiver of defects in notice, &c.
1138. Waiver of delay.
1439, Certificate, when dispensed with,

Sec. 1435. In case of loss, an insurer is exonerated, if no-
tice thereof is not given to him by some person insured, or en-
titled to the benefit of an insurance, without unnecessary delay.

Sec. 1436. Where preliminary proof of loss is required by
a policy, the insured is not bound te give such proof as would
be necessary in a court of justice ; but it is sufficient for him
to give the best evidence which he has in his power at the time.
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Waiver of
defectn in
notice, &e.

Sec. 1437. All defects in a notice of loss, or in preliminary
proof thereof, which the insured might remedy, and which the
insurer omits to £pecify to him, without unnccessary delay, as
grounds of objection, are waived.

Sec. 1438. Delay in the presentation to an insurer of no- Watver of
tice or proof of loss is wajved, if caused by any act of his, or if
he omits to make objection promptly and specifically upon that
ground.

Sec. 1439. If a policy requires, by way of preliminary Certitcats,
proof of loss, the certificate or testimony of another person ¢dwib.
than the insured, it is sufficient for the insured to use reasona-
ble diligence to procure it, and in case of the refusal of such
person to give it, then to furnish reasonable evidence to the in-
surer that such refusal was not induced by any just grounds of

disbelief in the facts necessary to be certified.

ARTICLE XI.

DOUBLE INSURANCE.

Secrion 1440. Double insurance.
1441. Contribution in case of double insurance,

Sec. 1440. A double insurance exists where the same per- ..
son is insured by scveral insurers separately in respect to the “*™*
same subject and interest.

Sec. 1441. In case of double insurance, the insured may Contritutien

in case uf

claim payment of a loss from any one of the insurers, who, on dvubie
’ ’ insuraoce,

paying it, may require the others tocontribute ratably thereto.

ARTICLE XII.

RE-INSURANOCE.

Bicrion 1442. Re-insurance, what,
1443. Disclosure required.
1444. Re-insurance presumed to be against liability.
1445, Original insured has no interest.

17
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Re meorance, Sec. 1442. A contract of re-insurance is one by which an
insurer procures & third person to insure him against loss or
liability by reason of such originul insurance.

Disclosure Sec. 1443. Where an insurer obtains re-insurance, he must

e communicate all the representations of the original insured, and
also all the knowledge and infarmation he possesses, whether
previously or subsequently acquired, which is material to the
risk.

R reoama v Sec. 1444. A re-insurance is presumed to be a contract of

nibiy  indemnity against liability, and not merely against damage.

Origioal Sec. 1445. The original insured has no interest in a con-

mointerest.:  gract of re-insurance.

CHAPTER IIL

MARINE INSURANCE.

ArricLe 1. Definition of marine insurance.
11. Insurable interest.
I11. Concealment,
1V. Representations.
V. Implied warrantics.
V1. The voyage, and deviation,
VII. Loss.
VIII. Abandonment.
1X. Measure of indemnity,

ARTICLE L

DEFINITION OF MARINE INSURANCE.

8xcrion 1446. Marine insurance, what.

Marine inss- Sec. 1446. Marine insurance is an insurance against risks
| connected with navigation, to which a ship, cargo, freightage;
profits, or other insurable interest in movable property, M8y be

exposed during a certain voyage or a fixed period of time.
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ARTICLE II.

INSURABLE INTEREST.

Sxcrion 1447. Insurable interest in ship.
1448. Interest reduced by bottomry.
1449. Freightage, what.
1450, 1451. Expectea freightage.
1452. Insurable interest in profits.
1453. Insurable interest of charterer.

Sec. 1447. The owner of a ship has in all cases an insurable Inearahle
interest in it, even when it has been chartered by one who cov~ in hipe
enants to pay him its value in case of loss.

Sec. 1448. The insurable interest of the owner of & ship interest
hypothecated by bottomry is only the excess of its value over boutomsy.

the amount secured by bottomry.

Sec. 1449. Freightage, in the sense of a policy of marine rreightage,
insurance, signifies all the benefit derived by the owner, either ™™*"
from the chartering of the ship or its egaployment for the car-
riage of his own goods or those of others.

Sec. 1450. The owner of a ship has an insurable interest in Expected.
expected freightage which he would have certainly earned but )
for the intervention of a peril insured against.

Sec. 1451. The interest mentioned in the last section exists, 1a.
in the case of a charter-party, when the ship has broken ground
on the chartered voyage ; and, if a price is to be paid for the
carriage of goods, when they are actually on board, or there is
some contract for putting them on board, and both ship and
goods are ready for the specified voyage.

Sec. 1452. One who has an interest in the thing from which rnseravie
profits are expected to proceed, has an insurable interest in the progie
profits.

Ses. 1453. Tke charterer of a ship has an insurable inter« jperane

est in it, to the extent that he is liable to be damnified by its :'ﬁ:}'s:;‘u".'
loss.

259
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ARTICLE III

CONCEALMENT.

Secriox 1454. Information must be communicated.
1455. Material information.
1456. Presumption of knowledge of loss,
1457. Concealments which only affect the rizk in questicn.

Sec. 1454. In marire insurance each party is bound tocom-
municate, in addition to what is required by section 1380, all
the information which he possesses, material to the risk, except
such as is mentioned in section 1381, and to state the exact
and whole truth in relation to all matters that he represents, or
upon inquiry assumes to disclose.

Sec. 1455. In marine insurance, information of the beliefor
expectation of a third person, in reference to a material fact, s
material.

Sec. 1456. A personinsured by a contract of inarine inen-
rance is presumed. to -have had knowledge, at the time of insu:
ring, of a prior loss, if. the information might possibly have
reached him in the usual mode of transmission, and at the usul
rate of communication.

Sec. 1457. The effect of a concealment in a marine insurance,
in respect to any of the following matters, is not to vitiate the
entire contract, but merely to cxonerate the insurer frow a lost
resulting from the risk conccaled:

1. The national character of the insured ;

2. The liability of the thing insured to capture and detens
tion ;

3. The liability to scizure from breach of foreign laws of
trade;

4. The want of necessary documents ; and,

6. The use of false and simulated papers.
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ARTICLE IV.

REPRESENTATIONS.

SxcrioN 1458. Effect of intentional falsity.

1459.

Representation of expectation.

Sec. 1458. If a representation, by a person insured by a con- zfreet of inten-

tract of marine insurance, is intentionally fulse in any respect,

tioual falsity.

whether material or immaterial, the iusurer may rescind the
entire contract.

Sec. 1459. The eventual falsity of a representation asto ex~ Re-rescntation

pectation does not, in the absence of fraud, avoid a contract of

insurance.

Sxerion 1460.
1451.
1462,
1463.
1464,

1465.
1465,

1407.

of expectation.

ARTICLE V.

IMPLIED WARRANTIES.

Warranty of seaworthiness.

Seaworthiness, what.

At what time seaworthiness must exist,

What things are required to constitute seaworthiness,

Different degrees of seaworthiness at different sta-
ges of the voyage.

Unseaworthiness during the voyage.

Scaworthiness for purposes of insurance on cargo.

Neutral papers.

Sec. 1460. In every marine insurance upon ship or freight~ warranty of

ageor upon anything belonging to the shipowner, unless made

scawurithiness.

for a specificd length of time; a warranty isimplied that the
thip shall be seaworthy.

Sec. 1461. A ship is seaworthy, when reasonably fit to per- seaworthiness,

form the services, and to encounter the ordinary perils of the

what,

voyage, contemplated by the parties to the policy.

Sec. 1463.

An implied warranty of seaworthiness is com- At what time

seawvurthiness

plied with if the ship is seaworthy at the time of the commence- wust exist.
ment of the risk.
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Sec. 1463. A warranty of seaworthiness extends not only to
the condition of the structure of the ship itself, but requires that
it be properly laden, and provided with a competent master, a
sufficient number of competent officers and seamen, and the re-
quisite appurtenances and equipments.

Sec. 1464. Where different portions of the voyage, contem-
plated by a policy, differ in respect to the things requisite to
make the ship seaworthy therefor, a warranty of seaworthiness is
complied with, if, at the commencement of each portion, the
ship is seaworthy with reference to that portion.

Sec. 1465. When a ship becomes unseaworthy during the
voyage to which an insurance relates, an unreasonable delay
in repairing the defect exonerates the insurer from liability for
any loss arising therefrom.

Sec. 1466. A ship which is seaworthy for the purpose of an
insurance upon the ship, may, nevertheless, by reason of being
unfitted to receive the cargo, be unseaworthy for the purposeof
insurance upon the cargo.

Sec. 1467. Where the nationality or neutrality of a shipor
cargo is expressly warranted, it is implied that the ship wil
carry the requisite documents to show such nationality or neu-
trality, and that it will not carry any documents which cast
reasonable suspicion thereon.

ARTICLE. VI.

THE VOYAGE AND DEVIATION.

8kcrion 1468, 1469. Voyage insured, how determined.
1470. Deviution, what.
1471. When proper.
1472. When improper.
1473. Deviation exonerates the insurer.

Sec. 1468. When the voyage contemplated by a policy is de-
scribed by the places of beginning and ending, the voyage in-
sured is one which conforms to the course from point to point
fixed by mercantile usage between those places,
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Sec. 1469. If the course of sailing is not fixed by mercan- ¢

tile usage, the voyage insured by a policy is the way between
the places specified, which, to a master of ordinary skill and
discretion, would seem the most natural, direct and advanta-
geous.

Sec. 1470. Deviation is a departure from the course of the
voyage insured, mentioned in the last two sections, or an un~
reasonable delay in pursuing the voyage; or the commencement
of an entirely different voyage.

Sec. 1471, A deviation is proper :

1. When caused by circumstances over which neither the mas-
ter nor the owner of the ship has any control ;

2. When necessary to comply with a warranty, or to avoid a
peril, whether insured against or not;

3. When made in good faith, and upon reasonable grounds
of belief in its necessity to avoid a peril ; or,

4, When made in good faith, for the purpose of saving hu-
wan life, or relieving another vessel in distress.

Sec. 1472. Every deviation, not specified in the last section,
s improper. |

Sec. 1473. An insurer is not liable for any loss happening
to a thing insured subsequently to an improper deviation.

ARTICLE VII,

LOSS.

8xcrion 1474. Total and partial loss.
1475. Partial loss.
1476. Actual aud constructive total loss.
1477. Total loss, what.
2478, Constractive total loss.
1479. Presumed actual loss.
1450. Insuramce on cargo, &c., when voyage is broken up.
1481. Cost of reshipment, &c.
1482. When insured is entitled to payment.
1483. Abandonment of goods on insurance of profits.
1484. Average loss,
1485. Insurance against total loss.

17+

Deviation, what

When proper.

When impreper.

peviation exon-
erates the
insurer,
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Sec. 1474: A loss may be either total or partial.
Sec. 1475. Every loss which is not total is partial.

Sec. 1476. A total loss '‘may be either actual or construc
tive,

Sec. 1477. An actual total loss is caused by :

1. A total-destruction of the tliing insured;

2. The loss of the thing by sinking, or by being broken up;

8. Any damage to-the thing which renders it valueless to
the owner for the purposes for which he held it ; or,

4. Any other event which entirely deprives the owner of the
possessiun, at the port of destination, of the thing insured.

Sec. 1478. A -constructive total loss-is ome which givesto s
person insured a right to abardon under section 1487.

Sec. 1479. An actual loss may be presumed from the con-
tinued absepce of a ship without being heard of ; and the length
of time which is sufficient to raise this presumption depends on
the circumstences of the -case.

Sec. 1480. When a ship is prevented, at an intermediate
port, from completing the voyage, the master must make every
exertion to procure in the same or a contiguous port, another
ship, for the purpose of conveying the cargo to its destination;
and the liability of & marineinsurer thereon continues after they
are thus reshipped.

Sec. 1481. In addition to the liability mentioned in the last
section, a marine insurer is bound for damages, expenses of
discharging, storage, reshipment, extra freightage, and all other
expenses incurred in saving cargo reshipped pursuant to the last
section, up to the amount insurea.

Sec. 1482. Upon an actual total loss a person insured is €d-
titled to payment without notice of abagdonment.

Sec. 1433. Where profits are insured, but the goods are not
insured, a marine insurer is mot liable for a -constructive total
loss unless the insured offers to abundon the goods.

Sce. 1484, Where it has been agreed that an insurance upod
a particular thing or class of things shall be free from particu-
lar average, a marine 1nsurer is not liable for an y loss, not de«
priving the insured of the possession, at the port of destination,
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of the whole of such thing, or class of things, even though it
becomes entirely worthless.

Sec. 1485. An insurance confined in terms to a total loss, Insurance
does not cover a constructive total loss, but covers any loss towe.
which necessarily results in depriving the insured of the posses-
sion, at the port of destination, of the entire thing insured ; and

also a general average loss.

ARTICLE VIIIL

ABANDONMENT.

SzcrioN 1486. Abandonment, what.
1487. When insured may abandon.
1488, Must be unqualified.
1489. When may be made,
1490. Abandonment may ba defeated.
1491, How madle.
1492. Requisites of notice,
1493. No other cause can be relied on.
1494. Effect.
1495. Waiver of formal abandonment.
1495. Agents of the insured become agents of the insurer.
1497. Acceptance not necessary.
1498. Acceptance conclusive.
1499. Accepted abandonment, irrevocable.
1500, Freightage, how affected by abandonment of ship,
1501. Refusal to accept.
1502. Omission to abandon.

Sec. 1486. Abandonment is the act by which, after a con- )y, 40nment,
structive total loss, & person insured by a contract of marine """
insurance, declares to the insurer that he relinquishes to him
his interest in the thing insured.

Sec. 1487. A person insured by a contract of marine inau- wnen insures
rance may sbandon the thing insured, or any particular portion ™*’ atandos.
thereof, separately valued by the policy, or otherwise separ«
ately insured, and recover for a total loss thereof, when the
cause of the loss is a peril insured against :

1. If wore than half thereof, in value, is actually lost, or

would have to be expended to recover it from the peril ;
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2. If it is injured to such an extent as to reduce its value
more than one-half.

8. If, the thing insured being a ship, the contemplated
voyage canoot be lawfully performed, without incurring an ex-
pense to the insured of more than half the value of the thing
abandoned, or without incurring a risk which a prudent man
would not take under the circumstances; or,

4. If, the thing insured being cargo or freightage, the voyage
cabnot be performed, nor another ship procured by the master,
within a reasonable time, and with reasonable diligence, to for-
ward the cargo, without incurring the like expenses or risk.—
But freightage cannot in any case be abandoned, unless the
ship is also abandoned.

Sec. 1488. An abandonment must be neither partial nor
conditional.

Sec. 1489. An abandonment must be made within a reason-
able time after information of the loss, and after the commence-
ment of the voyage, and before the party abandoning has infor-
mation of its completion.

Sec. 1490. Where the information wpon which an abandon-
ment has been made proves incorrect, or the thing insured was
so far restored when the abandonment was made, that there
was then in fact no total loss, the abandonment becomes in-
effectual.

Sec. 1491, Abandonment is made by giving notice thereof
to the insurer; which may be done orally, or in writing.

Sec. 1492. A notice of abandonment must be explicit ; and
must rpecify the particular cause of she abandonment; but
need state only enough to show that there is probable cause
therefor, and need not be accompanied with proof of interest
or of loss.

Sec. 1493. An abandonment can be sustained only upon the
cause specified in the notice thereof:

Sec. 1494. An abandonment is equivalen to a transfer, by
the insured, of his interest, to the insurer, with all the chances
of recovery and indemnity.
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- Sec. 1495. If a marine insurer pays for a loss as if it were J2iverof
an actual total loss, he is entitled to whatever may remain of *rmeu-
the thing insured, or its proceeds or salvage, as if there had
been a formal abandonment.

Sec. 1496. Upon an abandonment, acts done in good faith, Asentsctibe
by those who were agents of the thing insured, in respect to }Sents of the
the thing insured, subsequent to the loss, are at the risk of the
insurer, and for his benefit. »

Sec. 1497. An acceptance of an abandonment is not neces- Acceptance not

. . . necessary.
sary to the rights of the insured, and is not to be presumed
from the mere silence of the insurer, upon Lis receiving notice
of abandonment.

Sec. 1498. The acceptance of an abandonment, whether ex- Acceptance

eenclusive.

press or implied, is conclusive upon the parties,-and admits the
loss and the sufficiency of the abandonment.

Sec. 1499. An abandonment once made and accepted is ir- Accepted
revocable, unless the ground upon which it was made proves to irrevocable:
be unfounded.

See. 1500. On an accepted abandonment of a ship, freight» Freightage, how
affect y

age earned previous to the loss belongs to the insurer thereof; abasdonuient
but freightage subsequently earned, belongs to the insurer of
the ship.

Sec. 1501. If an insurer refuses to accept a valid abandon- getusat to
ment, he is liable as upon an actual total loss, deducting from ****"
the amount any proceeds of the thing insured which may have
come to the hands of the insured.

Sec. 1502. If a person insured omits to abandon, he may omission to

N abandon.
nevertheless recover his actual loss.

ARTICLE IX.

MEASURE OF INDEMNITY.

Sectiox 1503. Valuation, when conclusive.
1504. Partial loss.
1505. Profits,
1506. Valuation apportioned.
1507. Valuation applied to profits.
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Sacrion 1508. Estimating loss under an open policy.
1509. Arrival of thing damaged.
1510, Labor and expenses,
1511. General average.
1512, Contribution.
1513. One-third new for old.

Sec. 1503. A valuation in a policy of marine insarance is
conclusive between the parties thereto, in the adjustment of
either a partial or total loss, if the insured has sowme interest
at risk, and there is no fraud on his part; except that whena
thing has been hypothecated by bottomry or 1espondentia, be-
fore its insurance, and without the knowledge of the person ac-
tually procuring the insurance, he may show the real value.
But a valuation fraudulent in fact entitles the insurer to re-
scind the contract.

Sec. 1504. A marine insurer is liable, upen a partial loss,
only for such proportion of the amount insured by him, as the
loss bears to the value of the whole interest of the insured in
the property insared.

Sec. 1605. Where profits are separately insuredin a con
tract of marine insurance, the insured is entitled to recover,in
case of loss, a proportion of such profits equivalent to the pro-

portion which the value of the property lost bears to the val-
ue of the whole.

Sec. 1506. In case of a valued policy of marine insurance
on freightage or cargo, if a part only of the subject is exposel
to risk, the valuation applies only in proportion to such part.

See. 1507. When profits are valued and insured, by a con-
tract of marine insurance, a loss of them 1is conclusively pre-
sumed from a loss of the property out of which they were ex-
pected to arise, and the valuation fixes their amount.

Sec. 1508. In estimating a loss under an open policy of
marine insurance, the following rules are to be olserved.:

1. The value of a ship is its value at the beginning of the
risk, including all articles or charges which add toits perma-
nent value, or which are necessary to prepare it for the voy-
age insured ;

2. The value of cargo is its actual cost to the insared, when
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laden on board, or where that cost cannot be ascertained, its
market value at the time and place of lading, adding the char-
ges incurred in purchasing and placing it on board, but with-
out reference to any losses incurred in raising money for its
purchase, or to any drawback on its exportation, or to the fluc-
tuations of the market at the port of destination, or to expen-
ges incurred on the way, or on arrival;

3. The value of freightage is the gross freightage, exclusive
of primage, without reference to the cost of earning it; and,

4, The cost of insurance is in each case to be added to the
value thus estimated.

Sec. 1509. If cargo insured against partial loss arrives at arrival of thing
. . . .. damaged
the port of destination in a damaged condition, the loss of the
insured is deemed to be the same proportion of the value,
which the market price at that port of the thing so damaged,
bears to the market price it would have brought if sound.

Sec. 15610. A warine insurer is liable for all the expense vLevor and
attcndant upon a loss which forces the ship into port to be re- “**™***
paired; and where-it is agreed that the insured may labor for
the recovery of the property, the insurer is liable for the ex-
pense incurred-thereby ; such expense, in either case, being in
addition to a total loss if that afterwards occurs.

Sec. 1511. A marine insurer is liable for a loss falling upon Generataversge
the insured, through a contribution in respect to the thing in-
sured, required to be made by him towards a general average
loss called for by a peril insured against.

Sec. 1512. Where a person insured by a contract of marine co.tsivution.
insurance has a dewand agpinst others for contribution, he
may claim the whole loss from the insurer, subrogating him to
Lis own right to contribution.

Sec. 1513. In the case of a partial loss of a ship or its equip- one thiranew

ments, the old materials are to be applied towards payment ** -

for the new, and whether the ship is new or old, a marine in-

surer is liable for only two thirds of the remaining cost of the

repairs, except that he must pay for anchors and cannon in

full, and for sheathing metal at a depreciation of only two and

one-half per cent for each month that it has been fastened to

the ehip.
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CHAPTER IIL
FIRE INSURANCE.

8xcrion '1514. False representation.
1515, Alteration increasing risk.
1516. Alteration not increasing risk.
1517. Acts of the insured.
1518. Measure of indemnity.

Sec. 1514. An insurance against fire is not affected by con-
cealment, nor by the falsity of a representation not inserted
in the policy, though in a material particular, unless made with
a fraudulent intent.

Sec. 1515. An alteration in the use or condition of a thing
insured, from that to which it is limited by the policy, msde
without the consent of the insurer, by means within the control
of the insured, and increasing the risk, entitles an insarer 0
rescind a contract of fire insurance.

Sec. 1516. An alteration in the use or condition of a thing
insured, from that to which it is limited by the policy, which
does not increase tho risk, does not affect a contract of fire in-
surance.

Sec. 1517. A contract of fire insurance is not affected by
any act of the insured, subsequent to the execution of the pol-
icy, which does not violate its provisions, even though it is-
creases the risk, and is the cause of a loss.

Sec. 1518. If there is no valuation in the policy, the measure

- of indemnity in an insurance against fire is the expense, at the

time that the loss is payable, of replacing the thing lost or is-
jured in the condition in which it was at the time of the injury;
but the effect of a violation in a policy of fire insurance is the
same as in a policy of marine insurance.
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CHAPTER 1IV.

LIFE AND HEALTH INSURANCE.

Szcriox 1519. Insurance upon life, when payable.
1520. Insurable interest.

1521. Assignee, &c., of life policy need have no interest.
1522. Notice of transfer.
1523. Measure of indemnity.

Sec. 1519. An insurance upon life may be made payable on Tnsaranes ua
the death of the person, or on his surviving a specified period, payabis.
or periodically so long as he shall live, or otherwise contingently

on the continuance or determination of life.

Sec. 1520. Every person has an insurable interest in the life Insutable
and health:

1. Of himself;

2. Of any person on whom he depends wholly or in part for
education or support ;

8. Of any person under a legal obligation to him for the pay-
ment of money, or respecting property or services, of which
death or illness might delay or prevent the performance; and,

4. Of any person upon whose life any estate or interest, vest-
ed in him, depends.

Sec. 1521. A policy of insurance upon life or health may Assiguse, ke,
pass by transfer, will or succession, to any person, whether he needhaveas -
has an insurable interest or not, and such person may recover
upon it whatever the insured might have recovered.

Bec. 1522. Notice to an insurer of a transfer or bequest ..., .
thereof is not necessary to preserve the validity of a policy of trsaste
insurance upon life or health unless thereby expressly required.

Sec. 1528. Unless the interest of a person insured is suscep- measure o
tible of exact pecuniary measurement, the measure of indemnity {demaity.
under a policy of insurance upon life or health is the sum fixed
in the policy.
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TITLE XII.

INDEMNITY.

Sgction 1524, Indemnity, what.

1525. Indemnity for a future wrongful act, void.

1526. Indemnity for a wrongful act, valid.

1527. Indemnity extends to acts of agent.

1528. Indemnity to several.

1529. Person indemnifying, liable jointly or severally with
person indemnified.

1530. Rules for interpreting agreement of indemnity.

1531. Wheun person indemnifying is a gurety.

1532. Bail, what.

1533. How regulated.

Tndemaity, Sec. 1524. Indemnity is a contract by which one engagesto
save another from a legal consequence of the conduct of oneof
the parties, or of some other person.

redeannity tor.  Sec. 1525. An agreement to indemnify a person againsian
tatact, vold. ~ g0t thereafter to be done, is void, if the act is known by such

person, at the time of doing it, to be wrongful.
Tedemnity for  Sec. 1526. Anagreement to indemnify a person against a1

aci, valid, act already done, is valid, even though the act was known to be
wrongful, unless it was a felony.

mf‘:';‘:: wta  Sec. 1527. An agreement to indemnify against the..nc.ts of s
ot sgent. certain person, applies not only to his acts, and their conse
uences, but also to those of his agents.
q g
sodemnity to Seo. 1528. An agreement to indemnify several persons ap*

plies to each unless a contrary intention appears.

Piaonindem-  Sec. 1529. One who indemnifies another against an act to be

Ky vith seeers done by the latter, is liable jointly with the person indemuified,

indeannited. separately, to every person injured by such act.

Reles tor Seo. 1530. In the interpretation of a contract of indemnity,

sreoment ot the following rules are to be applied, unless a contrary intention
appears :

1. Upon an indemnity against liability, expressly, orinother
equivaleat terms, the person indemnified is entitled to recoveér
upon becoming liable;
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2. Upon an indemnity against claims, or demands, or dam-
ages or costs, expressly, or in other equivalent terms, the
person indemnified is not entitled to recover without payment
thereof ;.

3. An indemnity against claims, or demands, or liability, ex-
pressly, or in other equivalent terms, embraces the costs of de-
fense against such claims, demands or liability incurred in good
faith, and in the exercise of a reasonable discretion ;

4. The person indemnifying is bound, on request of the per-
son indemnified, to defend actiors or proceedings brought
aguinst the latter in respect to the matters embraced by the
indemnity, but the person indemnified has the right to conduct
such defenses, if he chooses to doso;:

5. If, after request, the person indemnifying neglects to de-
fend the person indemnificd, a recovery against the fatter suffer-
ed by Lim in good faith, is conclusive in his favor against the
former;

6. If the person indemnifying, whether he is a principal or
a surcty in the agrcement, has not reasonable notice of the ac-
tion or procecdiings against the person indemnificd, or is not al-

lowed to control its defense, judgment against the latter is only
presumptive evidence against the former;

7. A stipulation that a julgment against the persen indem-
Lified shall be conclusive upon the person indemnifying, is ap-
piicable if he had a good defense upon the merits, which by
want of ordinary cave lie fuiled to establish in the action.

Sec. 1531, Where one, at the request of another, engages
toanswer in damages, whether liquidated or unliquidated, for
any violation of duty on the part of the latter, hie is entitled to
be reimbursed in the same manner as a surety for whatever he

Way pay.

Sec. 1532, Upon those contracts of indemnity which ave
taken in legal procecdings, as security for the performance of
Anobligation imposed or declared by the tribunals, and known
8 3 undertakings or recognizances, the sureties are called bail.

Sec. 1533. The obligations of bail are governed by the
tatutes specially applicable thereto.
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TITLE XIIJ.

GUARANTY.

CoarTeEr I. Guaranty in general.
IL. Suretyship.

CHAPTER L.

GUARANTY IN GENERAL.

Articie I. Definition of guaranty.
I]. Creation of guaranty.
111. Interpretation of guaranty.
1V. Liability of guarantors.
V. Continuing guaranty,
VI. IExoncration of guarantors.

ARTICLE I

DEFINITION OF GUARANTY.

Secrron 1534, Guaranty, what,
1535. Knowledge of principal not necessary to creation of

guaranty.

Guwranty, what  See, 1534 A guaranty is a promise to answer for the debt,
default or miscarriage of another person.
K nowiedze of Sec. 1535. A person may become guarantor even without

principal not

neesrs 12 the knowledge or consent of the principal.

creation of
puarauty.

ARTICLE 1II.

CREATION OF GUARANTY.

Seerion 1536, Necessity of a consideration.
1537. Guaranty to Le in writing, &c.
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Szcriox 1538. Engagement to answer for obligation of another,
when deemed original.
1539. Acceptance of guaranty.

Sec. 1536. Where a guaranty is entered into at the same
time with the original obligation, or with the acceptance of the
latter by the guarantee, and forms, with that obligation, a part
of the consideration to him, no other consideration need exist.
In all other cases there must be a consideration distinct from
that of the original obligation.

Sec. 1537. Except as prescribed by the next section, a
guaranty must be in writing, and signed by the guarantor;
but the writing nced not express a consideration,

Sec. 1538. A promise to answer for the obligaticn of anoth-
er, in any of the following cases, is deemed an original obliga-
tion of the promiser, and need not be in writing :

1. Where the promise is made by one who has received prop-
erty of another upon an undertaking to apply it pursuant to
such promise ; or by one who has reccived a discharge from an
cbligation in w hole or in part, in considerativn of such prom-
Ise

2. Where the creditor parts with value, or entersinto an ob-
lization, in comsideration of the obligation in respect to which
the promise is made, in terms or under circumstances such as
torender the party making the promisc the principal debtor,
and the persom in whose behalf it is made, his surety ;

3. Where the promise, being for an antecedent obligation of
another, is made upon the consideration that the party recciv-
ing it cancels the antecedent obligation, accepling the new
Promi:e as a substitute therefor; or upon the consideration
that the party recciving it releases the property of another
from a levy, or his person from imprisonment under an exe~
cution on a judgment obtained upon the antecedent obligation ;
or upon a consideration beneficial to the promiser, whether
moving from either party to the antecedent obligation, or from
another person ;

1. Where a factor undertakes, for a commission, to sell mer-
thandise and guaranty the sale;

5. Where the holder of an instrument for the payment of
Toney, upon which a third person is or may become liable to
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him, transfers it in payment of a precedent debt of his own, or
for a new consideration, and in connection with such transfer
enters into a promise respecting such instrument.

Sec. 1539. A mere offer to guaranty is not binding, until
notice of its acceptance is communicated by the guarantee to
the guarantor ; but an absolute guaranty is binding upon the
guarantor without notice of acceptance.

ARTICLE III.

INTERPRETATION OF GUARANTY.

Secrion 1540,
1541,
1549,

1543,

.Guaranty of incomplete contract.

Guaranty that an obligation is good or collectible.
tecovery upon such guaranty,

Guarantor’s liability upon sueh guaranty.

Sec. 1540. In a guaranty of a contract, the terms of which
are not then scttled, it is implied that its terms shall be such
as will not expose the guarantor to greater rizks than he woud
incur under those terms which are most common, in similr
comtracts, at the place where the principal contractis to be
perfvimed.

Sec. 1541 A guaranty to he effcct that an oblization '3
good, or is collectible, imports that the debror is sol¥ent, and
that the demand is coilectible by the usual legal proceedings
if taken with reasunable diligence,

Sec. 1642, A guaranty, sueh as is mentioned in the lastsee-
tion, is not discharged by an omission to take preccedings upol
the principal debt, or upon any collateral sceurity for its pay*
meunt, if no part of the debt could have been collected thereby:

Sce. 1543. Tn the cascs mentioned in section 1541, the 1¢-
moval of the principal from the Territory, leaving no property
therein from which the obligation might be satisfied, is cqu¥™
alent to the insolvency of the principal, in its cffect upon the
rights and obligations of the guarantor.
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ARTICLE IV.

LIABILITY OF GUARANTORS.

Sxcrion 1544 Guaranty, how:construed.

1545. Liability upon guaranty of payment or performance.

1546. Liability upon guaranty of a conditional oblization.

1547. Obligation of guarantor cannvt exceed that of the
principal.

1548. Guarantor not liable on an illegal contract.

Sec. 1544. A guaranty is to be deemed to be unconditional
unless its terms import some condition precedent to the lia-
Likity of the guaranter.

Sec. 1545. A guarantor of payment or performance is lia-

ble to the guarantee immediately upon the default of the prin-
cipal, and without demand or notice.

Sec. 1546. Where one guaranties a conditional obligation,
Lis liability is commensurate with that of the principal, and he
18 not entitled to notice of the default of the principal, unless
he is unable, by the exercise of reasonable diligence, to acquire

information of such default, and the-creditor-has actual notice
thereof.

Sec. 1547. The obligution of a guarantor must be neither
larger in amount 'nor in other respects more burdensome than
that of the principal; and if, in its terms, it exceeds it, it is re-
ducible in proportion to the principal obligation.

Sec. 1548, A guarantor is not liable if the contract of the
principal .is unlawful; but he is liable notwithstanding any
mere personal disability of the principal, though the disability
be such as to make the contract void against the principal.

ARTICLE V,

CONTINUING GUARANTY.

8xcrion 1549. Continuing guaranty, what.
1550. Reyocation.

k|
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Sec. 1549. A guaranty relating to a future liability of the
principal, under successive transactions, which either continue
his liability or from time to time renew it after it has been
satisfied, is called a continuing guaranty.

Sece. 1550. A continuing guaranty may be revoked at ary
time by the guarantor, in respect to future transactions, unless
there is a continuing consideration as to such transactions which

he does not renounce.

ARTICLE VI.

EXONERATION OF GUARANTORS.

SectioN 1531. What dealings with debtor exonerate guarantor.
1552. Void promises.
1533. Rescission of alteration.
1554. Part performance.
Delay of creditor does not discharge guaranior.
. Guarantor indemnified by the debtor, not exon-
: erated.
1557. Discharge of principal by act of law does rot dis-
charge guarantor.

1
1:

(1]

(]

B
h)

<
<

See. 1551. A guarantor is exonerated, except so far asbe
may be indemnificd by the principal, if by any aet of the cred-
itor, without the consent of the guarantor, the original obliga-
tion of the principal is altered in any respcet, or the remedies
or rights of the creditor against the principal, in respect there-
to, in any way impaired or suspended.

Sec. 1552. A promise by a creditor, which- for any cause is
void, or voidable by him at his option, does not alter
the obligation or suspend or impair the remedy, within the
meaning of the last section.

Sec. 1553. The rescission of an agreement altering the orig-
inal obligation of a debtor, or impairing the remedy of a credr-
tor, does not restore”the liability of a guarantor who has been
exonerated by such agreement.

Sec. 1554. The acceptance, by a creditor, of any thing io
partial satisfaction of an obligation, reduces the obligation
of a guarantor thereof, in the same measure as that of the prin-
cipal, but does not otherwise affect it.
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Sec. 15655. Mere delay on the part of a creditor t2 proceed Detas ot
against the principal, or to enforce any other remedy, does not nt n-chares
exonerate a guarantor.

Sec. 1556. A guarantor, who has been indemnified by the §irrenter

principal, is liable to the creditor to the extent of the indemnity, tyoseratear
notwithstanding that the creditor, without the assent of the

guarantor, may have modified the contract or released the
principal.
Sec. 1557. A guarantor is not exonerated by the discharge Dicinerct
of law does

of-his principal by operation of law, without the intervention or 2" &>
omission of the creditor. guurantoze

CHAPTER II.

SURETYSHIP.

ArTicte I. Who are sureties.
II. Liabiity of sureties.
IT1. Rights of sureties,
I1V. Rights of creditors.
Y. Letter of credit.

ARTICLE I,
WIO ARE SURETIES.

Sterron 1558. Surely, what.
1559. Apparent principal may show that he is surety.

Sec. 1558. A surety is one who, at the request of another, Surety, wnat.
and for the purpose of securing tv bim a benefit, becomes re-
sponsible for the performance by the latter of some act in fa-
vorof a third person, or hypothecates property as security

therefor.
Sec. 1559. One who appears to be a principal, whether by Arrarent

the terms of a written instrument, or otherwise, may show that §,\7.tva 1°
beisin fact a surety, except as against persons who have acted

on the faith of his apparent character of principal.
18*
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ARTICLE IL

LIABILITY OF SURETIES.

SectioN 1500. Limit of surety’s obligation.
1561. Rules of interpretation.
1562, Judgment agninst surety Hoes not alter the relation.
1563. Surety exonerated by performance or offer of per-
formance.
1564, Suréty discharged by certain acts of the creditor.

Sec. 1560. A surety cannot be held beyond the expres
terrus of his‘contract, and if such contract prescribes a penalty
for its breach, he cannot in any case be liable for more than
the penalty. '

Sec. 1561. In interpreting the terms of a contract of surety

ship, the same rules are to be observed as in the case of other
contracts.

See. 15662. Notwithstanding the recovery of judgment bys

creditor against a surety, the latter still occupies the relation of
surety.

Sec. 1563. Performance of the principal obligation, or a1
offer of such performance, duly made, whether by the principsl
or by another person, exonerates a surety.

Sec. 1564. A surety is exonerated:
1. Inlike manner with a guarantor;

2. To the extent to which he is prejudiced by any act of the
creditor which would naturally prove injurious to the remedies of
the surety or inconsistent with his rights, or which lessens bis
gsecurity ; or,

8. To the extent to which he is prejudiced by an omission ef

the creditor to do anything, when required by the surety, whick
it is his duty to do. '
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ARTICLE IIL

BRIGHTB OF BURETIES.

8ecrion 1565. Surety has rights of guarantor.

1566. Surety may require the creditor t{o proceed against
the principal.

1567. Surety may compel principal to perform obligation,
when due.

1568, A principal bound to reimburse his surety.

1569. The surety acquires the right of the creditor.

1570, Surety entitled to benefit of securities held by cred«
itor.

1571. The property of principal to be taken first.

Sec. 1565. A surety hasall the rights of a guarantor, wheth- Surety has
righis o
er he becomes personally responsible or not. guarantor.

Sec. 1566. A surety may require his creditor to proceed Surety may
require the

against the principal, or to pursue any other remedy in hispower e seninst
which the surety cannot himselt pursue,and which would lighten the princival.
his burden ; and if in such case the creditor neglects to do so,
the surety is exouerated to the extent to which he is .thereby
prejudiced.

Sec. 1567. A surety may compel his principal to perform 3urety may

compel prin-

. . cipal to
the obligation when due. perform obliga-

tivn when due.
Sec. 1568. If a surety satisfies the principal obligation, or A principat
b ) . bound te reim-

any part thereof, whether with or withaut legal proceedings, burse his
the principal is bound to reimburse what he has disbursed, in- '
cluding necessary costs and expenses; but the surety has no
chim for reimbursement against other persons, though they may
have been benefitted by his act, except as prescribed by the
next sectiog.

Sec. 1569. A surety, upon satisfying the obligation of the Tne surety
principal, is entitged to enforce every remedy which the creditor :fs:t:ff’;'&.
then has against the principal, to the extent of reimbursing
what he has expended; and also to require all his co-sureties to
contribute thereto, without regard to the order of time in which

they became such.



282

Surety entitled
to benefit of
securities held
by creditor.

‘The property
of principal
to be takeu firet.

Credifor onti-
t.ed to benefit
of securities
keld by surety.

CIVIL CODE.

Sec. 1570. A surety is entitled to the benefit of every secu-
rity for the performance of the principal obligation, held by the
creditor, or by a co-surety, at the time of entering into the con-
tract of suretyship, or acquired by him afterwards, whether the
surety was aware of the security or not.

Sec. 1571. Whenever property of a surety is hypothecated
with the property of the principal, the surety is entitled to have
the property of the principal first applied to the discharge of
the obligation.

ARTICLE. 1V.

BRIGHTS OF CREDITORS.

SkcrioN 1572. Creditor entitled to benefit of securities held by
surety,

Sec. 1572. A creditor is entitled to. the benefit of every-
thing which a surety has received from the debtor by way of
security for the performance of the obligation ; and may, upon
the maturity of the obligation, compel the application of such
security to its satisfaction.

ARTICLE V.

LETTER OF CREDIT,

SzcrioN 1573. Letter of credit, what.
1574. How addressed.
1575. Liability of the writer.
1576. Letter of credit either general or special.
1577, Nature of general letter of credit,
1578. Extent of general letter of credit.
1579, A letter of credit may be a continuing guaranty.
1680. When notice to the writer necessary.
1581. The credit given must agree with the terms of the
letter.
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Sec. 1573. A letter of credit is a written instrument, ad-
dressed by ore person to another, requesting the latter to give
credit to the person in whose favor it is drawn.

See. 1574, A letter of credit may be addressed to several
persons in succession.

Sec. 1575. The writer of a letter of credit is, upon the de-
fault of the debtor, liable to those who gave credit in compli-
ance with its terms.

Sec. 1576. A letter of credit is either general or special.
When the request for credit, in a letter, is addressed to specified
persons by name or description, the letter is special. All oth-
er letters of credit are gencral.

Sec. 1577. A general letter of credit gives any person to
whom it may be shown, authority to comply with its request,
and by his so doing it becomes, as to him, of the same effect as
if addressed to him by name.

Sec. 1578. Several persens may successively give credit
upon a general letter.

Sec. 1579. If the parties to a letter of credit appear by its
terms to contcmplate a course of future dealing between the
parties, it is not exhausted by giving a credit, even to the
amount limited by the letter, which is subsequently reduced or
tatisfied by payments made by the debtor; but is to be deemed

2 continuing guaranty.

Sec. 1580. The writer of a letter of credit is liable for credit
8i ven upon it without notice to him, unless its terms express or
Inqply the necessity of giving notice.

Sec. 1581. If a letter of credit prescribes the persons by
“hom, or the mode in which, the credit is to be given, or the
term of credit, or limits the amount thereof, the writer is rot
bound except for transactions which, in these respects, conform
ftrictly to the terms of the letter.
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TITLE XIV.

LIEN,

CuaprreER I. Liens in general.
II. Mortgage,
III. Pledge.
IV. Bottomry.
V. Respondentia,
VI. Other liens.
V1I. Stoppage in transit.

CIIAPTER 1.
LIEXS IN GENERAL.

ARrTIcLE T. Pefinition of liens.
II. Creation of liens.
111. Effect-of }iens.
1V. Priority of liens.
V. Redemption from liens.
V1. Extinction: of liens.

ARTICLE T.
DEFINITION OF LIENS,

8xcrion 1582. Lien, what.
1583. Liens, general or special.
1584. General lien, ‘what.
1585. Special lien, what,
1586. Contracts subject to provisions of this chapter.

Sec. 1582. A lien is a charge imposed upon specific pro-
perty, by which it is made security for the performance of an

act.

viens gmerst  Sec. 1583. Liens are either general or special.
speeial.

Liea, what,
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Sec. 1584. A general lien is one which the holder thereof ig G;nerallien,
entitled to enforce as a security for the performance of all the
obligations, or all of a particular class of obligations, which exist
in his favor against the owner of the property.

Sec. 1585. A special lien is one which the holder thereof Special liex,
can enforce only as security for the performanco of a particular

act or obligation, and of such obligations as may be incidental
thereto,

Scc. 1586. Contracts of mortgage, pledge, bottomry or re- Contracts
spendentia, are subject to all the provisions of this chapter. provisions of

this chapier.

ARTICLE II.
CREATION OF LIENS.

Section 1587, L.ien, how created.
1588, No lien for claim not due.
15890, T.ien on future interest.
1500, I.icir may be created by contract.

Sce. 1587, A lien is ereated : Lien low
. created.

1. By contract of the partics; or,

2. By operation of law.

See. 1588, No lien arises by mecre operation of law until the Notien for
chith nol di e,
tine at which thc act to be sccured thereby ought to be per~
fumed

See. 1580, An agrcement may be made to create a lien UPON Tienon fuie
Property mot yet acruired by the party agreeing to give the terest.
lien, or not vet in existence. In such case the lien agreed for
attaches from the time when the party agreeing to give it acs
quires an interest in the thing, to the extent of such intercst.

See. 1500. A lien may be created by contract, to take im- Lion mas t ¢
created Ly

mediate cffect, as security for the performance of obligations couurct.
Bot then in existence.
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ARTICLE IIIL.
EFFECT OF LIENS.

Sectroxn 1591, Lien, or contract for lien, transfers no title.
1592 Certain contracts, void.
1593. Creation of lien does not imply personal obligation.
1594. Extent of lien.
1505. Existence of lien does not affect the right of creditor.

1596. Holder of lien not entitled to compensation.

Sec. 1591. Notwithstanding an agreement to the con-
trary, a lien or a contract for a lien transfers no title to the
property subject to the licn.

Sec. 1522, All contracts for the forfeiture of property sub-
ject to a lien, in satisfaction of the obligation secured thereby,
and all contracts in restraint of the right of redemptien froma
lien, are void, except in the case specified in section 945.

Sec. 1393, The creation of a lien does not of itself imply
that any person is bound to perform the act for which the licn
is a security.

Sec. 15604, The existence of a lien upon property does nat
of itself entitle the person, in whose favor it exists, to a lien
upon the same property for the performance of any cther obis
gation than that which thelien originally securcd.

Sec. 15905. The existence of a lien, as security for the per-
formance of an obligation, doesnot affect the right of the cred-
itor to enforce the obligation without regard to the lien.

Sec. 1596. One who holds property by virtue of a lien there-
on, is not entitled to compensation from the owncr thereof for
any trouble or expense which he incurs respecting it, except to
the same extent as a borrower, under scctions 956 and 957.
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ARTICLE IV,
PRIORITY OF LIENS.

SkcrioN 1597. Priority of liens,
1598. Priority of mortgage for price.
1599. Order ‘of resort to different funds,

Sec. 1397. Other things. being equal, different liens upon
the same property have priority according to the time of their
creation, except in cases of bottomry and respondentia.

Sec. 1598. A mortgage given for the price of real property,
at the time of its conveyance, has priority over all other liens
created against the purchaser.

Sec. 1599. Where one has a lien upon several things, and
other persons have subordinate liens upon, or interests in, some
but not all of the same things, the person having the prior lien,
i he can do so without risk of loss to himself, or of injusticeto
other persons, must resort to the property in the following or-
der, on the demand of any party interested :

First. To the things upon which he has an exclusive lien;

Second. To the things which are subject to the fewest sub-~
ordinate liens;

Third. In like manner inversely to the number of subordi-
nate liens upon the same thing; and,

Fourth. When several things are within one of the forego-
ing classes, and subject to the same number of liens, resort
must be had:

1. To the things which have not been transferred since the
prior lien was created.

2. To the things which have been so transferred without a
Valuable consideration ; and,

3. To the things which bave been so transferred for a valu-
able consideration.
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ARTICLE V.

REDEMPTION FROM LIEN.

Sectiox 1600. Right to redeem.
1601. Rights of inferior lienor.
1602. Redemption from lien, how made.

Sec. 1600. Every person, having aa interest in property
subject to a lien, has a right to redeem it from the lien, at any
time after the claim is due, and before his right of redemption
is foreclosed.

Sec. 1601. One who has a lien, inferior to another upon the
same property, has a right:

1. To redeem the property in the same manner as its owner
might, from the superior lien; and,

2. To be subrogated to all the benefits of the superior lien,
when necessary for the protection of his interests, upon satis-
fying the claim sccured thereby.

Sce. 1602, Redemption from a lien is made by performing,
or offering to perform, the act for the performance of which it
is a sccurity, and paying, or offering to pay, the damages, if
any, to which the holder of the licn is entitled for delay.

ARTICLE VI
EXTINCTION OF LIENS.

Sterion 1603, Lien deemed accessory to the act whose peifor-
mance it sccurcs,
1604, Extinction by sale or conversion,
1605, Lien not extinguished Ly lapse of time under stat-
ute of limitations,
1605, Apportionnient of lien,
1607, When restoration extiaguishes lien.

Sce. 1603. A licn is to be deemed accessory to the act for
the performance of which it is a security, whether any persen
is bound for such performance or not, and is extinguishable in
like manner with any other accessory obligation.
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Sec. 1604. The sale of any property on which there is a Extinctionbty

lien, in satisfaction of the claim secured thereby, or, in case of
personal property, its wrongful conversion by the person hold-
ing the lien, extinguishes the lien thereon.

Sec. 1605. A lien is not extinguished by the mere lapse of
the time within "which, under the provisions of the Covk oF
CiviL PROCEDURE, an action can be brought upon the princi-
pal obligation.

Sec. 1606. The partial performance of an act secured by a
lien does not extinguish the lien upon any part of the property
subject thereto, even if it is divisible.

Sec. 1607. The voluntary restoration of property to its
owner, by the holder of a lien thereon, dependent upon posses-
sion, extinguishes the lien, as to such property, unless other-
wise agreed by the parties; and extinguishes it, notwithstand-
ing any such agreement, as to creditors of the owner, and per-
soas acquiring a title to the property, or a lien thereon, in good
faith, and for a good consideration ; unless such restoration is
made to the owner as a mere employee of the holder of the lien,

or for a merely transient purpose.

CHAPTER II.

MORTGAGE.

ArticLe 1. Mortgage in general.
II. Mortgage of real property.
I11. Mortgage of personal property.

ARTICLE 1.

MORTGAGE IN GENERAL.

Secrion 1608. Borigage, what.
1609. Lien of u« mortgage, when special.
1610, Transfer of interest, when deemed a mortgage.
1611. Provisions of this chapter do not affect bottomry
or respondentia.
1612. Transfer made subject to defeasance, may be proved.

19
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Secrion 1613. What interests may be mortgaged.
1614, Property adversely held may be mortgaged.
1615. . Power of sule.
1616. Power of sale, how executed.
1617. On what a lien.
1618. Against whom a mortgage is a lien.
1619, Mortgage of thing held adversely.
1620, Mortgage does not entitle mortgagee to possession.
1621, Foreclosure.
1622, Waste.
Sce. 1608. Mortgage is a contract, by which specific prop-
erty is hypothecated for the performance of an act, without

the necessity of a change of possession.

See. 1609. The lien of a mortgage is special, unless other-
wise expressly agrecd, and is independent of possession.

Scc. 1610. Every trarsfer of an interest in property, made
only as a security for the performance of another act, is to be
deemed a mortgage, except when, in the case of perscnil prop:
erty, it 15 accompanicd by an aciual change of possession, o
which case it is to be decmed a pledge.

Sec. 1611. Cortracts of bottomry or respondentia, althogh
in the nature of mortgages, are not affected by any of the pro-
visions of this chapter.

Sec. 1612. The fact that a transfer was made suliject to de-
fcasance on a condition, may, for the purpose of shuwing suci
tran:fer to be a mortgage, Le proved, except as against a sub-
sequent purchaser or incumbrancer, for value and without ne-
tice, though the fact docs not appear by the terms of the iv
strument.

Sec. 1613. Any intercst in property, which is capable of
being transferred, may be mortgaged.

adversely to the mortgagor.

Sec. 1615. A power of sale may be conferred by a mort:
gage upon the mortgagee or any other person, to be exercised
after a breach of the obligation for which the mortgage is 3 €
curity.

Sce. 1616. A power of sale under a mortgage is a trust, and
can be executed only in the manner prescribed by the Cop 0F
CiviL PROCEDURE, or by statute.
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Sec. 1617. A mortgage isalien upon everything that would 0a whataiea.
pass by a grant of the property, and upon nothing more.

Se?. -1618. A mortgage is a hen. upon the property morta Azainst whom
gaged, in the Lhands of every one claiming under the mortgagor »-
subsequently to its execution, except purchasers or incumbran-
cers in good faith, without notice and for value, and except as

otherwise provided by article III of this chapter.
Sec. 1610. A mortgage of property held adversely to the Mortgars ot

. . . thing held
mortgagor takes effect from the time at which he, or one claim. auvessely.
ing under him, obtains possession of the property; but has
precedence over every lien upon the mortgagor’s interest in
the property, created subsequently to the recording of the

mortgaze.

Sec. 1520. A mortgage does not entitle the mortgzgee to Mortzagedaes

not eutitle
the possession of the property, but after the cxecution of the ot to
psasigsion,

mortgaze the mortgagor may agree to such clhiange of possess-
1on upon a new consideration.

Sec. 1621. A mortgagee may foreclose the right of redemp- rorecicaure.
tion of the mortgagor, in the manner prescribed by the Copr
orciviL PROCEDURE, or by statute.

Sec. 1622. No person whose interest is subject to the lien waste.
of 2 mortgage may do any act which will substantially impair
the mortgagee’s security.

ARTICLE II

MORTGAGE OF REAL PROPERTY.

Section 1623. Mortgage, how created.
1624. Mortgage not & personal obligation.
1625. Mortgages on lands 1inherited or devised, by whom
to be paid,
1626. Mortgage how recorded.
1627. Effect of record.
1628, What must be recorded as a mortgage.
1629. Recording assignment.
1630. Discharge of records, &c., of mortgage.
1631. Certificate, how to be recorded.
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Sec. 1623. A mortgage of real property can be created, re.
newed or extended, only by writing, under seal, with the for-
malities required in the case of a grant of real property.

Sec. 1624. A mortgage of real property does not bind the
mortgagor personally to perform the act.for the performance
of which it is a security, unless there is an express covenant
therein to that effect.

Sec. 1625. When real property, subject. to a mortgage, pass
es by succession or will, the successor or devisee must satisfy
the mortgage out of his own property, without resorting to the
executor or administrator of the mortgagor, unless there is an
express dircction in the will of the mortgagor, that the mort-
gage shall be otherwise paid.

Sec. 1626. Mortgages of real property may be recorded in
like manner with grants thereof, except. that they must be re-
corded in books kept for mortgages exclusively.

Sec. 1627. The record of a mortgage, duly made, operates
as notice to all subsequent purchasers and incumbrancers.

Sec. 1628. Every grant of recal property, or of any estate
therein, which appears, by any other writing, to be intendedas
a mortgage within the meaning of chapter I of this Title, must
be recorded as a mortgage ; and if such grant and other wi:
ting explanatory of its true character]are not recorded together,
at the same time and place, the grantee can derive no benefit
from such record.

See. 1629. An assignment of a mortgage may be recorded
in like manner with a mortgage, and such record operates as
notice to all persons subsequently deriving title to the mort-
goge from the assignor.

Sec. 1630. A recorded mortgage must be discharged upon
the record, by the officer having custody thereof, on the pre-
sentation to him of a certificate signed by the mortgagee, his
personal representatives or assigns, acknowledged, or proved
and certificd, as prescribed by the chapter on RECORDING
TRANSFERS, stating that the mortgage has been paid, or other-
wise satisfied and discharged.

Sec. 1631. A certificate of the discharge of a mortgage, and
the proof or acknowledgment thereof, must be recorded st



CIVIL CODE. 293

length ; and a reference made in the record, to the book and
page where the mortgage is recorded, and in the minute of the
discharge made upon the record of,the mortgage, to the book
and page where the discharge is recorded.

ARTICLE III

MORTGAGE OF PERSONAL PROPERTY.

Sictiox 1632, To be in writing.
1633. Foreclosure.
1634. Mortgage must be filed,
1635. Effect of filing.
1636. How filed.
1637. Mortgage valid only in respect to things as to which
it is filed.
1638. Renewal of filing.
1639, 1640. Duty of officers.
1641. Where mortgages ou' vesséls must be filed.
1642. Duty of auditor upon filing.
1643. Certain errors to be disregarded.
1644. Negligence of officer,
1645. Copy, &c., when evidence.
1646. To what mortgages this article does not apply.

Sec. 1632. A mortgage of personal property can be created, 7o ve in writtng
renewed, or extended, only by a writing subscribed by the mort-

gagor.

Sec. 1683. A mortgagee of personal property, when the debt Foreclosures
for which it is given is due, may foreclose the mortgagor’s right
of redemption by a sale of the property, made in the manner
and upon the notice prescribed Ly the Title on PLEDGE, or by
proceedings under the CopE oF CiviL PROCEDURE.

Sec. 1634. A mortgsge of personal property is void as Mortgnge must
2gainst crecditors of the mortgagor, and subsequent purchasers
and incumbrancers of the property in good faith and for value,
unless it is filed as hercafter prescribed.
Sec. 1635. The filing of a mortgage of personal property, in Efect of aling.
conformity to the provisions of this article, operates as notice
thereof to all subsequent purchasers and incumbrancers.
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Sec. 1636. A mortgage of personal property is duly filed by
depositing the original, or an authenticated copy thereof, in the
office of the register of deeds of the county where the property
mortgaged is at such time situated.

Sce. 1637. A single mortgage of personal property situated
in more than one county, must be filed, or an authecticated
copy thereof, in each county where any of such property is
situated. And the mortgage is only valid in respect to the
property as to which it is duly filed as herein provided.

Sec. 1638. A mortgage of personal property ceasesto be
valid, as against creditors of the mortgagor, and subsequent
purchasers or incumbrancers in good faith, after the expiration
of two years from the filing thereof, unless, within thirty dajs
next preceding the expiration of such term, a copy of the mort-
gage, and a statement of the amount of existing debt for which
the mortgagee claims a lien, subscribed by him, are filed anew
in the office of register of deeds, in the county in which the
mortgagor then resides, or, if he does not then reside in the

Territory, in the same office in which the mortgage was origin-
ally filed.

Sec. 1639. The officer mentioned in the last section must re-
ceive and file all such instruments as are offered to him under

this article, and must keep the same in kim [his] office for the
public.

Se¢. 1640. Every officer with whom an instrument is filed,
pursuant to this chapter, must indorse & number upon the same
in regular order, together with the time of receiving the same,
and must enter the name of every party thereto in a book kept
for the purpose, alphabetically, placing mortgagors and mort:
gagees under a separate head, and stating in separate columns,
opposite each name, the namber indorsed on the instrument, the
date thereof and of the filing, the amount secured thereby, and
the.time at which it is due.

Sec. 1641. A mortgage of a canal boat, steam tug, screw, of
other craft, intended for navigatingeanals, must be filed in the
office of the register of deeds, of the countyin which such bost,
tug, screw, or other craft is at the time the mortgage is given.
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Sec. 1642. The register of deeds must cause every miortgage Datr of regis-
filed with him pursuant to the last section, upon receipt thereof, veeo tiies.
to be respectively numbered, the time of receiving the same to
be indorsed thereon, and the substance thereof to be entered in
a book provided for that purpose, entering alphabetically the
names of all the parties to such instrument, with the number
indorsed thereon opposite to each name; which entry shall be
repeated in the index alphabetically under the name of every
party thereto, also indexing the name of each boat mortgaged,

with the number of the mortgage opposite to each.
Sec. 1643. A mortgageis not to be deemed defectively filed, Certainerrers

to be diss o=

by reason of any errorsin the copy filed, which do not tend to 5*rd=
mislead a party interested to his prejudice.

Sec. 1644. The negligence of the officer with whom a mort~ f,“:,‘,’,‘::‘f’
gage is filed cannot prejudice the rights of the mortgagee.

Sec. 1645. A copy of anyinstrumentrequired to be filed un- copr, ae.
der this article, when certified by the officer with whom it is
filed, or his deputy, is presumptive evidence of such filing, in
the manner and at the time stated in the official indorsement on
wach instrument. The original indorsement is also evidence to
the same extent only.

Sec. 1646. Sections 1634 to 1645 inclusive, do not apply to To what

. . mortgages thie
any mortgage of a vessel, fitted for pavigation, other than the 2rticle usee

net Iy.
kind mentioned in section 1641, which is required by law to be "
filed or recorded in any other manner.

CHAPTER IIL

PLEDGE.

Szcrion 1647. Pledge, what.
1648. When contract is tp be deined a pledge.
1649. Delivery essential to validity of pledge.
1650. Increasse of thing.
1651 Lienor may pledge property to extent of his lien.
1652. Real owner cunnot defeat pledge of property trans-

ferred to apparent owner for purposes of pledge.
1653. Pledge lender, what,.

1654, Pledieholder, what.
19
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Srerrox 1655, When pledge lender may withdraw property pledged.
1656. Obligations of pledgeholder.
1657, Pledgeholder must enforce rights of pledgee.
1658, Obligation of pledgee and pledgeholder, for reward
1659. Gratuitous pledgeholder.
1660. Debtor’s misrepresentation of value of pledge.
1661. When pledgee may sell.
1662. When pledgee must demand performance.
1663. Notice of sale to pledgor.
1364. Waiver of notice of sale.
1665. Waiver of demand.
1666. Sale must be by auction.
1667. Pledgee’s sale of securities.
1668. Sale on the demand of the pledgor.
1669, 1670. Surplus to be paid to pledgor.
1671. Pledgee’s purchase of property pledged.
1672. Pledgee may foreclose right of redemption,

Plcdge, what. Sec. 1647. Pledge is a deposit of personal property by wsy
of security for the performance of another act.
whew contract  Sec. 1648. Every contract by which the possession of per

18 to be deem

@ pledge. sonal property is transferred, as a security only, is to be deemed
a pledge.
oo gaen- Sec. 1649. The lien of a pledge is dependent on possession,

vt pledge. and no pledge is valid until the property pledged is delivered to
the pledgee, or to a pledgeholder, as hereafter prescribed.

Increass of Sec. 1650. The inerease of property pledged is pledged with
the property.

J.ienor may BSec. 1651. One who has a lien upon property may pledge it

pledge property .y
i Teneot to the extent of his lien.

his lien.

Real coner Sec. 1652. One who has allowed another to assume the ap-
cannot defea . M

pledge of ‘parent ownership of preperty for the purpese of making any

property trans- . . .
ferred to appa-  trangfer of it, cannot set up his own title, to defeat a pledge of

i,’?‘l!l}g‘(’;{:’n‘:‘r - the property, made by the other, to a pledgee who received the
property in good faith, and for value.

Pledgo lender, Sec. 1653. Property may be pledged as security for the ob-

The ligation of another persen than the owner, and in so doing the
owner bas all the rights of a pledgor for himself, except as
hereinafter stated.

Pledsebolder,  Rec, 1654. A pledgor and pledgee may agreo upon s third
person with whom to deposit the property pledged ; who, if he
accepts the deposit, is called a pledgeholder.
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Sec. 1655. One who pledges property as security for the ob« When pledee

lender may

ligation of another, cannot withdraw the property pledged yiibdraw
otherwise than as a pledgor for himself might; and, if he re- P'e%*
ceives from the debtor a consideration for the pledge, he can<

not withdraw it without his consent.

Sec. 1656. A pledgeholder for reward cannot exonerate obligations ot
himself from his undertaking ; and a gratuitous pledgeholder pledgcnolder:
can do so only by giving reasonable notice to the pledgor and
pledgee to appoint a new .pledgeholder, and, in case of their
Failure to agree, by depositing the property pledged with some
impartial person, who will then be eatitled to a reasonable
compensation for his care of the same.

Sec. 1657. A pledgeholder must enforce all the rights of Pledgenotaer

the pledgeo, unless authorized by him to waive them. EEEE{E:M“
Sec. 1658: A pledgee, or a pledgeholder for reward, as- Obiigation of

sumes the duties and liabilities of a depositary for reward. pledgeholder
Sec. 1659. A gratuitous pledgeholder assumes the duties gratuitous

and liabilities of & gratuitous depositary. pledgeholder.

Sec. 16G0. Where a debtor has obtained credit, or an ex~ peytor's
tension of time, by a fraudulent misrepresentation of the value fiea orvaie.
of property pledged by or for him, the ereditor may demand s * pledge:
farther pledge to correspond with the value represented; and

in default thereof may recover his debt immediately, though it
be not actually due.

See. 1661. When performance of the act for which a pledge wuea ptedgee
. . . . . may sell.
is given is due, in whole or in part, the pledgee may collect

what is due to him by a sale of property pledged, subject to
the rules and exceptions hereinafter prescribed.

Sec. 1662. Before property pledged may be sold, and after Whenpledges
performance of the act for which it is security is due, the performsace.

pledgee must demand performance thereof from the debtor.

Sec. 1663. A pledgee must give actual notice to the pledgor Notico ot eale
of the time and place at which the property pledged will be
sold, at such a reasonable time before the sale, as will enable
the pledgor to attend.

Sec. 1664. Notice of sale may be waived by a pledgor at waiver ot

. . . . notice of sale.
any time ; but is not waived by a mere waiver of demand of °
performance.
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Sec. 1665. A debtor or pledgor waives a demand of per-
formance as a condition precedent to a sale of the property
pledged, by a positive refusal to perform, after performance is
due, but cannot waive it in any other manner except by con-
tract.

Sec. 1666. The sale, by a pledgee, of property pledged,
must be made by public auction, in the manner and upon the
notice to the public usual at the place of sale, in respect to auc-
tion sales of similar property ; and must be for the highest ob-
tainable price.

Sec. 1667. A pledgee cannot sell any evidence of debt
pledged to him, except the vbligations of governments, states,
or corporations ; but he may collect the same when due.

Bec. 1668. Whenever property pledged can be sold fors
price sufficient to satisfy the claim of the pledgee, the pledgor
may require it to be sold, and its proceeds to be appliedto
such satisfaction, when due.

Sec. 1669. After a pledgee has lawfully sold property
pledged, or otherwise coilected its proceeds, he may deduct
therefrom the amount due under the principal obligation, and
the necessary expenses of sale and colleation, and must pay the
surplus to the pledgor, on demand.

Sec. 1670. When property pledged is sold before the claim
of the pledgee is due, he may retain out of the proceeds sl
that can possibly become due under his claim, until it becomes
due; with the proper rebate of interest. '

Sec. 1671. A pledgee, or pledgebolder, cannot purchase the
property pledged except by direct dealing with the pledgor.

8ec. 1672. Instead of selling property pledged, as herein«

before provided, a pledgee may foreclose the right of redemp-

tion by a judicial sale under the direction of a competens court;

and in that case may be authorized by the court to purchee
at the sale.
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CIIAPTER I'".
BOTTOMRY.

Szcrion 1673. Bottomry, what.
1674. Owner of ship may hypothecate.
1675, 1676. When master may hypothecate ship.

1677. When master may hypothecate freight money.
1678. Rate of interest.

1679. Rights of lender when no necessily for bottomry
existed.

1680. Stipulation for personal habxhty, void,

1681. When money loaned is to be repaid.

1682. When bottomry loan becomes due.

1683. Bottomry lien, how lost.

1684. Preference of bottomry lien over other liens.

1685. Priority of bottomry liens,

Sec. 1673. Bottomry is a contract by which a ship or its Bottemry, wnat,
freightage is hypothecated as security for a loan, which is to
be repaid only in case the ship survives a particular risk, voy-

age, or period.

Sec. 1674. The owner of a ship may hypothecate it or its ,0_';;;',;'.::?
freightage, upon bottomry, for any lawful purpose, and at any st
time and place.

Sec. 1675. The master of a ship may hypothecate it upon When master
bottomry, only for the purpose of procuring repairs or supplies scate ship.
which are necessary for accomplishing the objects of the voy-

age, or for securing the safety of the ship.

8ec. 1676. The master of a ship can hypothecate it upon 1a.
bottomry, only -when he cannot otherwise relieve the necessi-
ties of the ship, and is unable to reach adequate funds of the
owner, or to obtain any upon the personal credit of the owner,
and when prfvxous communication with him is precluded by the
urgeat necessity of the case.

Sec. 1677. The master ofs ship may hypothecate freight~ waea master
mey hypothe-
sge upon bottomry, under the same circumstances as those ::::’nun

which authorize an hypothecation of the ship by him.
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Rateot interest.  Sec, 1678. Upon a contract of bottomry, the parties may
lawfully stipulate for a rate of interest higher than that allowed
by the law upon other contracts. But & competent court may
reduce the rate stipulated when it appears unjustifiable and
exorbitant.

Rights of Sec. 1679. A lender upon a contract of bottomry, made by

lend h .
nouccousity  the master of a ship as such, may erforce the contract, though

for bottemry . .

existed, the circumstances necessary to authorize the master to hypoth-
ecate the ship did not in fact exist, if, after due diligence and
inquiry, the lender had reasonable grounds to believe, and did

in good faith believe, in the existence of such circumstances.

e ation, See. 1680. A stipulation, in a contract of bottomry, imposing
labiltty, veid- - gny liability for the loan independent of the maritime risks, is

void.

When money Sec. 1681. In case of a total loss of the thing hypothecated,
vorepaid..  from a risk to which the loan was subject, the lender upon bot:
tomry can recover nothing; in case of a partial loss, he canre-
cover only to the extent of the net value to the owner of the

part saved.

Fhen bottomry  Sec. 1682. Unless it is otherwise expressly agreed, s bot-
tue. tomry loan becomes due immediately upon the termination of

the risk, although a term of credit is specified in the contract.

Bottomry lien, Sec. 1683. A bottomry lien is independent of possession, and
w lost. . . . . . . .
ot is lost by omission to enforce it within a reasonable time.

Preference of Sec. 1684. A bottomry lien, if created out of a real or sp-
over other lions. parent necessity, in good faith, is preferred to every other lien
or claim upon the same thing, excepting only a lien for scamen’s
wages, a subsequent lien of materialmen for supplies or repairs,
indispensable to the safety of the ship, and a subsequent lien for

salvage.

Prierity of Bec. 1685. Of two or more bottomry liens on the same gube
bottomry lietig, . . .
Ject, the latter in date has preference, if created out of Dects-
gity.
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CHAPTER V.

RESPONDENTIA.

Secrion 1G86. Respondentia, what.
1687. Respondentia by owner.
1688. Respondentia by master.
1689. Rate of interest.
1690. Obligations of ship owner.

Sec. 1686. Regpondentia is a contract by which a cargo, or Respondentia,
some part thereof, is hypothecated as security for a loan, the "
repayment of which is dependent on maratime risk.

Sec. 1687. The owner of cargo may hypothecateit upon re- Rexpondentia
spondentia, at any time and place, and for any lawful purpose.

Sec. 1688. The master of a shlp may hypothecate its cargo Rermondentia
upon respondentia, only in a casc in which he would be author-
ized to hypothecate the ship and freightage, but is unable to bor-
row sufficient money thereon for repairs or supplies which are
necessary for the successful accomplishment of the voyage; and
he cannot do so, even in such case, if there is no reasonable
prospect of benefiting the cargo thereby.

Sec. 1689. The provisions of sections 1678 to 1685 apply Bateof interest.
equally to loans on respondentia.

Sec. 1600. The owner of a ship is bound torepay to the own- Oblixations of
er of its cargo all which the latter is compelled to pay, under
a contract of respondentia made by the master, in order to dis-

charge its lien,

COAPTER VL
OTHER LIENS,

Sectioxy 1691, Lien of seller of real property.
1692. When transfer of contract waives lien,
1633. Extent of seller’'s lien.
1694. Lien of seller of personal property.
1605. Purchaser’s lien on real property.
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Section 1696. Lien for services.
1697. Lien of factor.
1698. Banker’s lien.
1699. Shipmaster’s lien.
1700. Seamen’s lien.
1701, Officer’s lien.
1702, Attorney’s lien.
1703. Judgment lien,
1704. Mechanice’s lien.
1705. Lien on ships.
1705. Enforcement of lien.

Sec. 1691, One who sells real preperty has a special lien
thereon, independent of possession, for so much of the piiceas
remains unpaid, and unsccured otherwise than by the personal
obligation of tlic buyer.

Sec. 1692. Where a buyer of real property gives to theselier
a written contract for paymentof all or part of the price, an
absolute transfer of such centract, by the seller, waives his lien
to the extent of the sum payable under the contract.

See. 1693. The liers defined in sections 1691 and 1695 are
valid against cvery one claiming under the debtor, except
purchaser or incuwbrancer in good faith and for value.

Sec. 1694. One who sells personul property hasa special
lien thereon, dependent on possession, for its price, if itisin his
possession when the price becomes payable; and may enforce
his lien in likc manner as if the property was pledged to bim
for the price.

See. 1695. One who pays to the swner any part of the price
of real property, under an agrecement for the sale thereof, bas
a special lien upon the property, independent of possession,
for such part of the amount paid as he may be entitled to re-
cover back, in case of a failurc of consideration.

Sec. 1696. Every person who, while lawfully in posscssion
of an article of personal property, renders any service to the
owner thercof by labor or skill employed for thie protection, in-
provement, safe keeping or carriage thereof, has a special licn
thereon, dependent on possession, for the compensation, if anf,
which is due to him from the owner for such service.
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Sec. 1697. A factor has a general lien, dependent on pos~ Lien of factor.
gession, for all that is due to him as such, upon all articles of
commercial value that are intrusted to him by the same princi-

pal.

See. 1628. A banker has a general lien, dependent on pos- Baker's lien,
gession, upon all property in his hands belonging to a customer,
for the balance due to him from such customer in the course of
the business.

Sec. 1699. The master of a ship has a general Jien, indepen- Shirmaster’s
dent of possession, upon the ship and freightage, for advances
necessarily made, or liabilities necessarily incurred by him for
the benefit of the ship, but has no lien for his wages.

Sec. 1700. The mate and seamen of a chip have a general seamenat.ec.
licn, independent of possession, upon the ship and freightage
for their wages, which is superior to every other lien.

Sec. 1701. An officer, who levies an attachmert or execu. Ofcer's ties.
tisn upon personal property, acquires & special lien, dependent
on possession, upou such property, which authorizes him to
Lold it until the process is discharged or satisfied, or a judicial
sale of the property is had.

Sce. 1702, An attorncy-at-law has a lien, which is defined Attorney'si.cx.
and regulated by the Cove or CiviL PrROCEDURE, or by stat-
ute.

Sec. 1703. The lien of a judgment is regulated by the CoDE Jutsment ties.
of C1viL PROCEDURE, or by statute.

Sce. 1704. The liens of mechanics, for materials and ser- Mechanic’s
vices upon real property, are regulated by special statutes.

Sec. 1705. Debts amounting to at least fifty dollars, con- Lienon s
tracted for the benefit of ships, are liens in the cases provi«
ded by the CopE oF C1viL PROCEDURE, or by statute.

See. 1706. The mode of proceeding by a creditor to enforce ffires ™"

alien within this Territory, is regulated by the CobE oF CiviL
PrOCEDURE, or by statute.
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CHAPTER VIL

STOPPAGE IN TRANSIT.

SectioN 1707. When consigner may stop goods.
1708. What is insolyency of consignee.
1709. Transit, when ended.
1710. Stoppage, how effected.
1711, Effect of stoppage.

Sec. 1707. A seller or consignor of property, whose claim
for itsprice or proceeds has not been extinguished, may, upon
the insolvency of the buyer or consignee becoming known to him
after parting with the property, stop it while on its transit to
the buyer or consignee, and resume possession thereof.

Sec. 1708. A person is insolvent, within the meaning of the
last section, when he ceases to pay his debts in the manner
usual with persons of his business, or when he declares his ins-
bility or unwillingness to do so.

Sec. 1709. The transit of property is at an end when it comes
into the possession of the consignee, or into that of his agent,
unless such agent is employed merely to forward the property
to the consignee.

Sec. 1710. Stoppage in transit can be effected only by no-
tice to the carrier or depositary of the property, or by takiog
actual possession thereof.

Sec. 1711. Stoppage in transit does not of itself rescind a
sale, but is & means of enforcing the lien of the scller.

TITLE XV,
NEGOTIABLE INSTRUMENTS,

CuarTeR I. Negotiable instruments in gencral,
II. Bills of exchange.
I1I. Promissory notes.
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CrarrER IV. Cheques.
V. Bank notes and certificates of deposit.

CHAPTER 1.

NEGOTIABLB INSTRUMENTS IN GENERAL.

Articie I, General definitions.
1L Ingerpretation.
111, Indorsement.
1V. Presentment for payment.
V. Dishonor,
VI. Excuse of presentment and notice.
V1I. Extinction.

ARTICLE L

GENERAL DEFINITIONS.

8ecrion 1712. To what instruments this Title is applicable,
1713. Negotiable instrument, what.
1714. Must be-for uncenditional payment of money,
1715, Payee.
1716. Instrument may be in alternatiye.
1717. Date, seal, &oc.
1718. May eontain a.pledge, &o.'
1719. What it must not contain,

1720, Date.
1721. Different classes of negotiable.instruments.

Sec. 1712. The provisions of this Title apply only. to.n6go- 1y wust instra-

tiable instruments, as defined.in this article. ?51.;;'.‘51.‘2::-
. . . R Plicable. .

Sec. 1718. A negotiable instrument is a written promise or xegetiavte
instrument,

Teqnest for the payment of a certain sum of meney, to order or what.
bearor, in conformity to the provisions of this article..

' Sec. 1714. A. negotiable instrument must be made payable Mast ve for
I money only, and without any conditior not eertain of fulfill~ payment of
Tent, :

8ec. 1715. The person, to whose order a.negotiable instru- Payee.
Dent is made payable, must be ascertainable at the time the ine

Hrument is made.
20
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Sec. 1716. A negotiable instrument may give to the payee
an option between the payment of the sum specified therein, and
the performance of another act ; but as to the latter, the instrus
ment is not within the provisions of this Title.

Sec. 1717. A negotiable instrument may be with or without
date ; with or without seal ; and with or without designation of
the time or place of payment.

Sec. 1718. A negotiable instrument may contain a pledge of
collateral security, with authority to dispose thereof.

Sec. 1719. A negotiable instrument must not contain any
other contract than such as is specified in this article.

Sec. 1720. Any date may be inserted by the maker of a ne-
gotiable instrument, whether past, present, or future, and the
instrument is not invalidated by his death or incapacity at the
time of the nominal date.

Sec. 1721. There are six classes of negotiable instruments,
namely :

1. Bills of exchange;

2. Promissory notes;

3. Bank notes;

4. Cheques;

5. Bonds;

6. Certificates of deposit.

ARTICLE II.

INTERPRETATION OF NEGOTIABLE INSTRUMENTS.

Beerion 1722. Time and place of payment.
1723. Place of payment not specified,

1724. Instruments payable to a person or his order, how
coustrued.

1725. Unindorsed note, when negotiable.
1726, Fictitious payee.

1727. Presumption of consideration.

Bec. 1722. A negotiable instrument which does not specify
the time of payment, is payable immediately.
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Sec. 1723. A negotlable instrument which dos not specify Fisce of pay-

a place of payment, is payable wherever it is held at its ma- specited.
turity.

Sec. 1724. An instrument, otherwise negotiable in form, Instrumeats

payable to a person named, but adding the words, ¢ or to his Dersen or his

’ « " . v .. erder, how
order,’’ or ‘‘or to bearer,” or words equivalent thereto, is in the construed.

former case payable to the written order of such person, and in
the latter case, payable to the bearer.

Sec. 1725. A negotiable instrument, made payable to the or- yuindorsea
der of the maker, or of a fictitious person, if issued by the maker pagouasie.
for a valid consideration, without indorsement, has the same

effect against him and all other persons having notice of the
facts, as if payable to the bearer.

Sec. 1726. A negotiable instrument, made payable to the ’iﬂmo\u
order of a person obviously fictitious, is payable to the bearer.

Sec. 1727. The signature of every drawer, acceptor and in- Presumption
. . " of eonsideratien
dorser of a negotiable instrument, is presumed to have been
made for a valuable consideration, before the matunty of the
instrument, and in the ordinary course of business.

ARTICLE III.

INDORSBEMENT.

8xcrioN 1728, Indorsement, what.
1729. Agreement to indorse,
1730. When may be made on separate paper.
1731. Kinds of indorsement.
1732 General indorsement, what.
1733. Special indorsement, what.
1734. Geaeral indorsement, how made special.
1735. Destruction of negotiability by indorser.
1736. Implied warranty of indorser.
1737. Indorser, when liable to payee.
1738, 1739. Indorsement without recourse.
1740. Indorsee privy to contract.
1741. Indorser has rights of guarantor.
1742. Rights of accommodation indorser.
1743. Effect of want of consideration.
1744. Indorsee in due course, what.
1745. Rights of indorsee in due course.
1746, Instrument left blank,
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Indorsement, Sec. 1728. One who writes his name upon a negotiabls in.
strument, otherwise than.as a maker or acceptor, snd: delivers.
it, with his name thereon, to another person, is called an: ins-
dorser, and his act is. called.indorsement.

Agreomentte.  Sve. 1729. One who agrees to indorse a negotiable inetru-
' ment is.bound to write his signature upon the back.of the
instroment, if there is. sufficient. space therson for.that pur

pese.
When may. be Sec. 1780.. When there- is not room for a signature upod the-

made on sep-

arwopsper..  back of. & negotiable instrument, a signature equivalent toat
indorsement thereof may. be made upon a paper amexel
thereto.

Kidsof . Sgo. 1781 An indorsement msy be general or gpecial..

General indorse- . Sec. 1732. A gqnera.l. ,indorsement. 18 one by 'hich no ins.
mm‘, what. - '
dorsee is named..

Special indorss- Sec.- 1733. A special indovsement specifiss the indorses.
General indorss  S0C. 1731, A negotiable instrument bearing a general in-

ment, how ®ade . j \rsoment cannot be .afterwards specially .indorsed; but s
lawful .holder. may turn a general indoréement into a epecisl
one by writing above it a.direction-for payment {0 3 particust
person..

Destructionof . Sec, 1735. A speoial indorsement may, by express words
vrinderser.  for that purpose, but not otherwise, be so made asto0 render

the instrument not negotiable, :

Torplied war: Sec. 1736. Every indorser of'a negotiable ;instrument ¥a*
indorser. rants to.every subsequent holder thereof, who is nob lisble:

thereon.to him :

1.. That it is in all respeots what it purports to be;.
2. That he has a good title to it ;

8. That the signatures of all. prior, parties are binding 7"
them ;. .

4, That ifthe instrument.is disbonored, . the indorser willy
upon notice thereof duly given to him, or without notice, wheré
it is excused by law, pay so much of the same 88 the holder
paid therefor, with interest ; unless’ exonerated under the pro”
visions of seetion 1786, 1824, or 1826 ,

e yoe®  8eo. 1737. One who- indorses a negotiable ipstrument bex

fore it is delivered to the payee, is liable to the ‘pay-ee:-‘h“”""
as an indorser.



CIVIL CODE. 309

Sec. 1738. An indorser may -qualify his indorsement with Indorsement
the words, ¢ without r_econrsé,"-or equivalent words ; and up- *our*e-
on such indorsement, he is responsible-only to the same extent

a8 in the case of a transfer without indorsement.

Sec. 1739. Except a8 otherwise prescribed by the last sec- 1¢-
‘tion, sn indorsement -without recourse has the same effect as
-any other irndorsement.
Sec. 1740. An indorsee of a'negotiable instrument has the mavrsce privy
same rights against every prior party thereto, that he would
have had if the contraot had -been made directly between them
in the first instance.
B8ec. 1741. An indorser ‘has all the rights of a guaranter, Iadersertins

. rights ot
a8 defined by the chapter on GUARANTY IN GENERAL, and is swarsator.

exonerated froar liability in like manner.
See. 1742. Onewho indorses- a negotiable instrument, at Rients ot

the request, and for themccommodation of anether party to the tndorsar,
instrument, has “4ll  the rights of a surety, as defined by the
shapter on SURETYSHIP, -and is exonerated in like manner, in
respect to every one having notice of the facts, except that he

‘18 not entitléd to contribution from subsequent indorsers.
"Sec. 1748. :‘The want of consideration for the undertaking mffect of

. I . . want of golt=
‘of a maker, acceptor, orindorser of a negotiable instrument, sidsration.
does not exonerate him from liability thereon to an indorsee in

.good faiti for & consideration.

- Bec. 1744. An indorsee in due course is one who, in good Indorses in
faith, in the ordinary-course of business, and for value, before wbat.
its apparent maturity or presumptive dishonor, and without
knowledge of its actual dishonor, acquires a negotiable instru-
ment duly indorsed to bim, or indorsed generally, or payable

40 the bearer.

Bec. ¥745. An indorsee of a negotiable instrument, in due Rignts of
. . o s oy »  indorsee in
~course, acquires an absolube title thereto, so that it is valid in due seurse.
his hands, notwithstanding any provision of law making it gen-
enally void or voidable, and notwithstanding any defect in the

title of the person from whom he acquired it.

' 8ec. 1746. One who makes himself a party to an instrmt:{;hme:t
intended to be negotiable, but which is lefc wholly.or, partlyin
blank, for the purpose of filling afterwards, js liable upen the
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instrument to an indorsee thereof in due course, in whatever
manner and at whatever time it may be filled, so long as it re-
mains negotiable in form.

ARTICLE IV.

PRESENTMENT POR PAYMENT.

8acrion 1747. Effect of want of demand on: principal debtor.
1748. Presentment, how made.
1749. Apparent maturity, when.
1750. Presumptive dishonor of bill, payable aftersight.
1751. Apparent maturity of bill, payable at sight.
1752, 1753. Apparent maturity of note.
1754. Surrenderof instrument, when a condition of pay-

mendt:.

Sec. 1747. It is not necessary to make a demand of pay
ment upon the principal debtor in & negotiable instrument, in
order to charge him ; but if the instrument is by its termspay-
able at a specified place, and he is able and willing to psy i
there at maturity, such ability and willingness are equivalent
to an offer of payment upon his part..

Sec. 1748. Presentment of anegotiable instrument for pay-
ment, when necessary, must be made as follows, as nesrly®
by reasonable diligence it is practicable ;.

1. The instrument must be presented by the holder;

2. The instrument must be presented. to the principal debt*
or, if he can be found at the place where presentment should
be made, and if not, then it must be. presented. to some other
person of discretion, if one ean be found there, and if not, thes
it must be presented to a notary public within the Territor);

8. An instrument which specifies a place for its payment
must be presented there, and if -the place specified includes
more than ore house, then at the place-of residence or business
of the principal debtor, if'it carn be found therein ;.

4. An instrument which does not specify a place for its PoT°
ment, must be presented at the place of residence or businéés
of the principal debtor, or wherever he may be found, 8¢ the
option of the presentor ; and,
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5. The instrument must be presented upon the day of its ap-
parent maturity, or, if it is payable on demand, at any time be-
fore its apparent maturity, within reasonable hours, and, if it is
payable at a banking-house, within the usual banking hours of
the vicinity ; but, by the consent ef the person to whom it
should be presented, it may be presented at any hour of the day.

See. 1749. The apparent maturity of a negotiable instru- joparest *
ment, payable at a particular time, is the day on which by its
terms it becomes due; or, when that is a holiday, the next

business day.
Sec. 1750. A bill of exchange, payable at a specified time Erssumptive

dishonor ef

after sight, which is notaccepted within ten days after its date, sne;signe"
in addition to the time which would suffice, with ordinary dili-

gence, to forward it for aoceptance, is.presumed to have been
dishonored.

Sec. 1751. The apparent maturity of a bill of ‘exchange, Avparens
payable at sight or on demand, is: bill, payable
1. If it bears interest, one year after its date; or,
2. If it does not bear interest, ten days after its date, in ad-
dition to the time which would suffice, with ordinary diligence,

to forward it for acceptance.
Sec. 17562. The apparent maturity of a promissory note, Avparent

. . maturity of
payable at sight or on demand, is: note
1. If it bears interest, one year after its date; or,

%. If it does not bear interest, six months after its date.

Sec. 1753. Where a promissory note is payable at a cer~ 1.
tain time after sight or demand, such time is to be added to
the periods mentioned in. the last section.

Sec. 1754, A party to.a negotiable instrument may requu‘e, f;mg;;::

- h
as a condition concurrent to.its payment by him 3 when A ot

1. That the instrument be surrendered to him, unless it is >
lost or destroyed, or the holder has other claims upon it; or,

2. If the holder has.a right to retain the instrument, and
does retain it, then that a receipt for the amount paid, ox an
exoneration of the party paying, be written thereon ; or,

8. If the instrument is lost, then that the holder give to him
s bond, executed by himself and two sufficient sureties, to ine

demnify him against any lawful claim thereon ; or,
20*
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4. If the instrument is destrayesd, then that proof of its de-
struction be given to him.

ARTICLE V.

‘DISHONOR OF NEGOTIABLE INSTRUMENTS.

8zorion 1756. Dishonor, what.

1756. Notice, by whom given.

1757.: Form of notice.

1758. Notice, how served.

1759. Notice, how served-after indorsei’s death.
1760. Notice given in ignorance of death, valid.
1761, Notice, when to be given,

1762. Notice of dishonor, when to be mailed.
1763. Notice, how given by agent.

' 1764. Additional time for notice by indorser,
1765. Effect of notice of dishonor,

 Dishonor, whate  Sec. 1755. A negotiable instrument is dishonored, when it
is either not paid, or not accepted, -according to its tenor, o
presentment for the purpose, or'without presentment, where
that is excused.

oty A S0 Sec. 1756. Notice of the dishonor of anegotiable instrument
may be given :

1. By a holder thereof; or,

2. By any party to the instrument who might be compelled
to pay it to the holder, and who would, upen taking it up, have
a right to reimbursement from the, party to whom the notice s
given.

Yormof notioss  Seg. 1757. A notioe of dishonor may be given in any form
which describes the instrument with reasonable certainty, sod
substantially informs the party receiving it that the instrumes
has been dishonored.

Notioe, how Sec. 1758. A notice of dishonor may be givexn

1. By delivering it to. the party tobe charged, personally, st
any place; or,

2. By delivering it to some person of discretion at the plsce
of residence or business of such party, apparently acting for
him; or,
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8. By properly folding the notice, directing it to the party
to be charged, at his place of residence, accordingto the best
information that the person giving the notice can obtain, de-
positing it in the post-office most conveniently accessible from
the place where the presentment was made, and paying the
postage thereon.
Sec. 1759. In case of the death of a party te whom notice Netise. new

ved after
of dishonor should otherwise be given, the notice must be given & Indorsers

to one ef his personal representatives ; or if there are none, then -
to any member of his family who resided with him at his death;
orif there is none, then it must be mailed ¢e his last place of
residence, as prescribed by subdivision 3 of the last section.
Sec.-1760. A notice of dishonor sentto & party after his Netioagiven
death, but in ignorance thereof, and in good faith, is valid. death, valid.
Bec. 1761. Notice of dishonor, when given by the holder-of wotice, when
an instrument, or his agent, <otherwise than by mail, orust be o e sives.
given on the day of dishonor, -or on the next business-day there-
after.

Sec. 1762. When ‘notice of dishonor is given by mail, it Neticeot "
must ‘be -deposited in the post-office in time for the first mail te be malled.
which closes after noon of the first business-day suoceeding the
dishonor, and which leaves the place where the mstrument was
dishonored, for the place to which the notice should be sent.

8ec. 1763. When the holder of a negotiable instrument, at Ketica bow
the time of its dishonor, is & mere agent for the owner, it is
sufficient for him to give notice to his principal in the same
manner as to an indorser, and his principal may give notioe to
any other party to be charged, as if he were himself an indor-
ser. And if an agent of the owner employs a swb-wgent, it is
sufficient for each successive agent or sub-agent ¢o give netice
in like manmer to his own principal.

Sec. 1764. Every party to a negotiable instrument receiv- ,aditiona
ing notice of its dishonor, has the like time thereaftor to give ;lynlw:u?“ °
timilar notice to prior parties, as the original holder had after
its dishonor. But this additienal time is available only to the
particular party emtitled thereto.

Bee. 1765. A notice of the dishenor of a negotiable instrun geet of notses
ment, if valid in favor of the party giving it, inures to the *f distner
benefit of all other parties thereto, whose right to give thelike
Rotice has not then been leat.
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ARTICLE VL

EXCUSE OF PRESENTMENT AND NOTICE.

Szction 1766. Notice of dishonor, when excused.

1767, 1768. Presentment gnd notice, when excuged,
1769, Delay, when excused.

1770. Waiver of presentment and notice.
W71. Waiver of grotest.

Sec. 1766. Notice of dishenor is excused :

1. Whes the party by whom it should be given cannot, with
reasonable diligence, ascertain either the place of residence o
business.of the party to be charged ; or,

2. When there is no post-office communication between the
town of the party by whom thenotice should be given, and the
town in which the place of residence or business of the party
to be charged.is situated; or,

8. When the party to. be charged is the same person vho
dishonors the instrument ; or,

4. When the notice is waived by the party entitled thereto.

Seo. 1767. Presentment and notice are excused as to any
party to.a negotiable instrument, who informs the holder, with-
in ten days befowe its. maturity, that it will be dishonorad.

Sec. 1768. If, before or at the maturity of an instrument;
an indorser has received full security. for the amount thereof,
or the maker has assigned-all his estate to him as such security,
presentment and natice to him are excused. '

Sec. 1769. Delay in presentment, or in giving notice of dis-
honor, is. excused, when caused by circumstances which the
party delaying could not have avoided by the exercise of res
sonable care and diligence.

Sec. 1770. A waiver of presentment waives notice of dis

honor also, unless the contrary is expressly stipulated ; buta
waiver of notice does not waive presentment.

Sec. 1771. A waiver of protest on any negotiable instru-

ment other than a foreign bill of exchange, waives presentment
and notice.
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ARTICLE VII.

EXTINCTION OF NEGOTIABLE INSTRUMENTS,

Szcrion 1772. Obligation of party, when extinguished.
1773. Revival of obligation.

Bec. 1772. The ohligation of a party to a negotiable instru- osieation ot
ment is extinguished : i guisnes.
1. In like manner with that of parties te contracts in gener-
al; or,
2. By payment of the amount due upon the instrument, at
or after its. maturity, in good faith and in the ordinary course
of business, to any person having actual possession thereof,

and appearing, by its terms, to be entitled to payment.

Sec. 1773. If, after its extinction, a negotiable instrument Bevinal of
. . . . . ODe
comes into the possession of an.indorsee in due course, the obs ° e
Kgation thereof revives in his faver.

CHAPTER IL

BILLS OF EXCHANGE.

AxrricLe I. Form and interpretation.
II. Days of grace.
I11. Presentment for acceptance.
1V. Acceptance.
V. Acceptance or payment for honor.
VI. Presentment for payment.
VII. Excuse of presentment and notice..
VIII. Foreign bills,

ARTICLE I.
FORM AND INTEBPRETATION OF A BILL.
- Sacrron 1774. Bill of exchange, what.

1775. Drawee, in case of need.
1776. Bill in parts of a set.
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Szcrion 1777, When must be in a set.
1778. Presentment, &e., of part of a set.
1779. Bill, where payable,
1786. Rights and obligations of drawer.

Bitlot ouchuh, Sec. 1T74. A bill of exchange is an instrument, negotiable
' in form, by which one, whois called the drawer, requests.anoth-
«er, called the drawee, to pay a specified sum of money.

Draveeineme  fec. 1775. A bill -of exchange may give the name of any
person in addition to the drawee, to' beresorted to in case of

need.

Dilinpartset  Bee, 1776. A bill of exchange msy be drawn in any num-
ber of parts, each part stating the existence of the others, and
sll forming one set.

Whenmutde  Sec. IT77. An sgreement to draw a bill of exchange binds
' the drawer to execute it in three parts, if the other party to
the agreement desires it.

Prosentment, Se?. 1778. Presentment, acceptance, or paymeant, of a single
ofset. part in a set of & bill of exchange, is sufficient for the whole.

Bill, where Bec. 1779. A bill-of exchange is payable:

parable.
1. At the place where, by its terms, it is:made payable;
or,

2. If it specifies no place of payment, then at the place to
which it is addressed ; or,

8. If it is not addressed to any place, then at the place of
residence or business of the drawee, or wherever he may be

found; or,

4. If this cannot be done, then at the office of any notary
public in the Territory.

Righteand Sec. 1780. The rights and obligations of the drawer of a
drawer. bill of exchange, are the same as those of the first indorser of

any negotiable instrumest,
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ARTICLE I1I.
DAYS OX GRACE.

Szcrion 1781. Days of grace.
Sec. 1781. Days of grace are not allowed. Days of grace.

ARTICLE IIT..

PRESENTMENT FOR ACCEPTANCE.

Sscrion 1782. When a bill may be presented.
1783. Presentment, how made.
1784. Presentment to joint drawees.
1785. When presentment, to be made to drawee in case of
need;
1786. Presentment, when must be made,.

Sec. 1782. At any time before a bill of exchange is payable, Whe bill may
the bolder may present it to the drawee for acoeptance, and if =~ &
acceptance is refused, the bill is dishonored.

Sec. 1788. Presentment for acceptance must be made in the Presentmont,
following manner, as nearly as by reasonable diligence it is
Practicable :

1. The bill must be presented by the holder ;

2. It must be presented.on a business day, and within reas-
onable hours;

8. It muast be presented to the drawee, if he can be found
vithin the Territory, and if not, then at his place of residence
or business, if within the Territory, to any person of diseretion
therein, and if he has no such place of residence- or business,
er there is no person of discretion therein, then to any notary
Public in the Territory; and,

4. If the drawee requests it, the bill must be left-with him,
wtdl the same hour of the next day, to which.time he may
Postpone his acceptance or refusal.

Bec. 1784. Presentment for acceptance to one- of. several Prasemtcusnt

joint drawees, and refusal by him, dispense with presentment to crawess.
the others,
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whea present-  Bec, 1785. A bill of exchange, which specifiecs a drawee in

lodraweein  oage of need, must be presented to him for acceptance or pay-

ment, as the case may be, before it can be treated as dishom
ored.

Prosentment,  Sego. 1786. When a bill of exchange is payable at a specified

made. time after sight, the drawer and indorsers are exonerated, if it
is not presented for acceptance within ten days after the timo
which would suffice, with ordinary diligence, to forward it for
acceptance, unless presentment is excused.

ARTICLE IV.

ACCEPTANCE.

8zetion 1787, Acceptance, how made.
1788. Holder entitled to acceptance on face of bill.
1789. What acceptance sufficient with consent of holder.
1790, Acceptance by séparate instrument,
1791. Prowise to accept, when equivalent to acceptance.
1792 Cancellation of acceptance.
1793. What is admitted by acceptance.

Acceptance, 8ec. 1787. An acceptance of a bill mustbe made in writing,
by the drawee, or by an acceptor for honor ; and may be made
by the acceptor writing his name across the face of the bill,
with or without other words.

Holtereatitied  8ec. 1788. The holderof a bill of exchange, if entitled to

onfacootbill:  gn acceptance thereof, may treat the bill as dishonored, if the
drawee refuses to write across its face an unqualified accep-
tance.

!::::mm’ Sec. 1789. The holder of a bill of exchange may, without

waoiee ™™ prejudice to his rights against prior parties, receive and treat as
a sufficient acceptance:

1. An acceptance written upon any part of the bill, or upon
8 separate paper ;
2. An acceptance quilified so far only as to make the bill

payable at a particular place within the city, or town, in which,
if the acceptance was unqualified, it would be payable ; or,
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3. A refusal by the drawee to return the bill to the holder
after presentment; in which case the bill is payable immedi-
ately, without regard to its terms.

Sec. 1790. The acceptance of a bill of exchange, by a Sepa- Acceptancedy
rate instrument, binds the acceptor only to one to whom it has instrument.
been shown, and who, uponthe faith thereof, has given value

for the bill.
Sec. 1T91. An unconditional promige, in writing, to accept Promiseto

. . . . accept, when
a bill of exchange, is a sufficient acceptance thereof, in favor of squivalent to
every person to whom it has’'been shown, and who, upon the

faith thereof, has given value for the bill.

Sec. 1792. The acceptor of a bill of exchange may cancel Cancenation
: . . . . of ucceptance,
his acceptance at any time before delivering the bill to the
holder, and before the holder has, with the consent of the ac-
ceptor, transferred his title to another person who has given

value for it upon the faith of such acceptance.

Sec. 1793. The acceptance of a bill of exchange admits the Whatis ac-
H . o . . mitted by
capacity of the drawer to draw and indorse it; and if written acceptance.
upon the dill, it also admits the same to be genuine, and bind-
ing upon the drawer; but it does not admit the signature of

any indorser to be genuine.

ARTICLE V,
AOCEPTANCE OR PAYMENT FOR HONOR.

Szcrion 1794. When bill may be accepted or paid for honor.
1795. Holder of bill of exchange, bound to accept payment
for honor,
1796. Acceptance for honor, how made,
1797. How enforced.
1798, Notice of dishonor not excused by acceptance for
honor.

Sec. 1794. On the dishonor of a bill of exchange by the wuenwinimay
drawee, and, in case of a foreign bill, after it has been duly paid for honors
protested, it may be accepted or paid by any person, for the

honor of any party thereto. :

Sec. 1795. The holder of a bill of exchange is not bound to moer of vin
allow it to be accepted for honor, but is bound to accept pay- °* =*****
ment for honor.
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Sec. 1796. An acceptor or payer for honor must write &
memorandum upon the bill, stating therein for whose honor he
accepts or pays, and must give notice to such parties, with rea-
sonable diligence,. of the fact of such acceptance or payment.
Having done so, he is entitled to reimbursement from such.
parties, and from all parties priorto them.

Sec. ‘'1797. A bill of exchange, which has been accepted for-
henor, must be presented at its maturity to the drawee for pay-
ment, and notice of: its dishonor by him must be given to the.
acceptor for honor in like manner as to an indorser; after
which the acceptor for honor must pay the bill.

Seo. 1798. The acceptance of a bill of exchange for honor
does not excuse the holder from. giving notice of its dishonar
by the drawee., )

ARTICLE VI.

PRESENTMENT FOR PAYMENT.

SxcrioN, 1799, Presentment, when bill not accepted, where made..
1800. Presentment of bill, payable at particular place.
1801. Effect of delay in presentment in.certain cases,

1802, Effect,.in other cases..

Sec. 1799. If a bill: of exchange is.by its terms payable at
a particular place, and is not accepted on presentment, it must
be presented at the same place for payment, when presentment
for payment i8 necessary.

Sec. 1800. A bill of exchange, accepted payable at a par-.
ticular place, must be presented at that place for payment;
when presentment for payment is necessary, and need not be
presented elsewhere.

Sec. 1801. If a bill of exchange, payable at sight, or on de-
mand, without interest, is not duly presented for payment, with-
in ten days after the time in which.it. could, with reasonable
diligence, be transmitted. to the proper place for such present«
ment, the drawer and indorsers are exonerated, unless such
presentment is excused.

Sec.. 1802. Mere delay in presenting a bill of exchange pay-
able with-intarest, at sight or on demand, does not exonerate
any party therete,.
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ARTICLE VII.
EXCUSE OF PRESENTMENT AND NOTICE,

Sectioxn 1803. Présentment, when excused.
1804. Delay. when excused.
1805. Presentment and notice, when excused.

Sec. 1803. The presentment of a bill of exchange for accep- Presentment.
tance is excused if the drawee has not capacity to accept it.

Sec. 1804. Delay in the presentment of a bill of exchange Pelny, when

excused.
for acceptance is excused, when caused by circumstances over

which the holder has no control.
Sec. 1805. Presentment of a bill of exchange for acceptance Presentment

and notice,

or payment, and notice of its dishonor, are excused as to the when excuseu.
drawer, if he forbids the drawee to accept, or the acceptor to

pay the bill ; or if, at the time of drawing, he had no reason

to believe that the drawee would accept or pay the same.

ARTICLE VIII.

FOREIGN BILLS.

Sxcrion 1806. Definitions.
1807. Protest necessary.
1808. Protest, by whom made,
1809. Protest, how made.
1810. Protest, where made.
1811. Protest, when to be madae.
1812. Protest, when excused.
1813. Notice of protest, how givep.
1814. Waiver of protest,
1815. Declaration before payment for honor.
1816. Damages allowed on dishonor of foreign bill.
1817. Rato of damages.
1818, 1819. Damages, how estimated.

Sec. 1806, An inland bill of exchange is one drawn and Deanitions®

Payable within this Territory. All others are foreigu.
21
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Sec. 1807. Notice of the dishonor of a foreign bill of ex~
change can be given only by notice of its protest.

Sec. 1808. Protest must be made by a notary public, if with
reasonable diligence one can be obtained; and if not, then by
any reputable person in the presence of two witnesses.

Sec. 1809. Protest wust be made by an instrument in wrie
ting, giving a literal copy of the bill of exchange, with all that
is written thereon, or amnexing the original; stating the pre-
sentment, and the manner in which it was made; the presence
or absence of the drawee or acceptor, as the case may be; the
refusal to accept, or to pay, or the inability of the drawee to
give a binding acceptance; and in case of refusal, the reason
assigned, if any ; and finally protesting against all the parties
to be charged.

Sec. 1810. A protest for non-acceptance must be made in
the city or town in which the bill is presented for aceptance ;
and a protest for nun-payment in the city or town in which is
is presented for payment.

Sec. 1811. A protest must be noted on the day of present-
ment, or on the next business day; but it may be written out
at any time thereafter.

Sec. 1812. The want of protest of a foreign bill of exchange
or delay in making the same, is excused in like cases with the
want or delay of presentwent.

Sec. 1813. Notice of protest mast be given in the same man-
ner as notice of dishonor, except that it may be given by the
notary who makes the protest.

Sec. 1814, If a foreign bill of exchange on its face waives
protest, notice of dishonor may be given to any party thereto,
in like manner as of an inland bill; except that if any indor-
ser of such a bill expressly requires protest to be made, by a
direction written on the bill at or before his indorsement, pro-
test must be made, and notice thercof given to him und to all
subsequent indorsers.

Sec. 1815. One who pays a foreign bill of exchange for hon-
or must declare, before payment, in the presence of a person
authorized to make protest, for whose honor he pays the same,
in order to entitle him to reimbursement,
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Sec. 1816. Damages are allowed as hereinafter prescribed, Dimespe

? allowed on
asa full compensation for interest, re-exchange, expenses, and §feree biti.
all other damages, in favor of holders for value only, upon bills
of exchange drawn or negotiated within this Territory, and

protested for non-acceptance or non-payment.

Sec. 1817. Damages are allowed under the last section upon Bate of
BINAg eSS,
bills drawn upon any person :

1. Jn any part of the United States except this Territory,
at the rate of three per centum on the principal sum;

2. In any other part of the continent of America, or Europe,
or the islands in the Atlantic ocean, at the rate of ten per cen-
tom thereon;

3. In any other place, at the rate of twenty per centum
thereon.

Sec. 1818. If the amount of a protested bill of exchange is Damsges, bow
expressed in money of the United States, damages are estima-

ted upon such amount without regard to the rate of exchange.

Sec. 1819. If the amount of a protested bill of exchange is 1e
expressed in foreign money, damages are estimated upon the
value of a simiiar bill at the time of protest, in the place near-
est to the place where the bill was negotiated, and where such
bills are currently sold.

COAPTER IIL

PROMISSORY NOTES.

8zcrion 1820. Promissory note, what
1821. Certain instruments, promissory notes.
1822. Bill of exchange, when converted into a note.
1823. Certain sections applicable to notes.
1824, Effect of delay in presentment.

Sec. 1820. A promissory note is an instrument, negotiable Promissery
in form, whereby the signer promises to pay a specified sum of
money.

Sec. 1821. An instrument in the form of a bill of exchange, Certels

but drawn upon and accepted by the drawer himself, is to be Bfimisser
deemed a promissory note.
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Bllof exchange  Zeg, 1822. A Dbill of exchange, if accepted, with'the con~

lntoamote.  gent of the owner, by a person other than the drawee, or an
acceptor for honor, becomges in effect .the promissory note of .
such person, and all prior parties thereto are exonerated..

Cortain Sec. 1823. Chapter I of this Title, and sections 1781 and -

sectinns ap-

plicable to 1802, of this Code, apply to promissory notes..

notes.

xfrectotdetay  Sec, 1824. If a promissory note, payable on demand, or at

in presentment., | . . . .
sight, without interest, is not duly presented for payment, with-
in six months from its date, the indorsers thereof are exonera-

ted, unless such presentment is excused. .

CHAPTER IV.
CHEQUES.

Sxcrion 1825. Cheque, what.
1826. Rules applicable to cheques.

-~

Sec. 1825. A cheque is a bill of exchange drawn upon = .
bank or banker, or a person described as such upon the face
thereof, and payable on demand, without interest.

Rules aprli- Sec. 1826. A cheque is subject to all the provisions of this
R 07 concerning bills of exchange, except that:

1. The drawer and indorsers are exonerated by delay in pre-
sentment, only to the extent of the injury which they suffer
thereby ; and are exonerated to that extent by a delay of more
than one day in presentment ;

2. An indorsee, after its apparent maturity, but without ac-
tual notice of its dishonor, acquires a title equal to that of an

indorsee before such period.

Cheque, what.

CHAPTER V.

BONDS, BANK NOTES AND CERTIFICATES OF DEPOSIT.

Szcrron 1827, Bank note negotiable after payment.
1828. Title acquired by indorsee.
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Sec. 1827. A bank note remains negotiable, even after it Bank net atter

bss been paid by the maker. payment.
Bec. 1828. A transferree of a bond, bank note or certificate 7 ‘¢ acamired

of deposit, after its apparent maturity or actual dishonor with-
in his knowledge, acquires-a title equal to that of a traunsferreo
before such event.

TITLE XVI

GENERAL PROVISIONS,

Sacrion 1829. Parties may waive provisions of Code.

Sec. 1829. Except where it is otherwise declared, the pro- Parties mhy
visions of the foregoing fifteen Titles of this Part, in respect to sions of Cude.
the rights and obligations of parties to contracts, are subordi-
nateto the intention of the parties, when ascertained in the
manner prescribed by the chapter on the INTERPRETATION oF
CovtRacTs ; and the benefit thereof may be waived by any
party entitled thereto, unless such waiver would be against pub~

e policy.

DIVISION FOURTH.
GENERAL PROVISIONS.

APPLICABLE TO PERSONS, PROPERTY, AND ©BLIGATIONS,
OR TO TWO OF THOSE SUBJECTS.

PART 1. Relief.
IT Bpecial Relations of Dedbtor and Craditor.
ITI. Nuisance.
1V. Maxims of Jurisprudence.
V. Deflnitions and General Provisions.
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PART L

RELIEF,

TrTLe I. Relief in general.
II. Compensatory relief..

III. Specific relief.
IV. Preventive relief..

TITLE L

RELIEF IN GENERAL,

Szcrion 1330. Species of relief.
1831. Relief in case of forfeiture.

Boseiea of Sec. 1830. As a general rule, compensation is the relief or

remedy previded by the law of this Territory for the violation
of private rights, and the means of securing their observance ;.
and specific and preventive relief may be given in no other ca«~
ges than those specified in this Part of the CrviL Cobps.

Bellet In ease Sec. 1831. Whenever, by the terms of an obligation, a par=
ty thereto incurs a forfeiture, or a loss in the nature of a for-
feiture, by reason of his failure to comply with its provisions,.
he may be relieved therefrom, upor making full compensation
#o the other party, except in case of a grossly negligent, will.
ful or fraudulent breach of duty.

TITLE II

COMPENSATORY RELIEF.

CuAPTER I. Damages in general.
II. Measure of damages,
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CHAPTER I

DAMAGES IN GENERAL.

AxricL I. General principles.
IL. Interest as damages.
IIL Exemplary damages,

ARTICLE 1.

GENERAL PRINCIPLES.

8zcrion 1832, Person suffering.detriment, may recever damages,
1833. Detriment, what.

1834. Injuries resulting or prebable after suit brought.

Sec. 1832. Every person who suffers detriment from the un- Persons sut-

hwful act or omission of another, may recover from the person ment, mar

in fault a compensation therefor in money, which is called 4=
damages.

Sec. 1833, Detriment is a loss or barm suffered in person or Detrimen,
Property.

Sec. 1834. Damages may: be awarded, in a judicial proceed- Injuries re-

. . sulting or

ing, for detriment resulting after the commencement thereof, or probsble,

tertain to result in the future.. breushi.
ARTICLE TII..

INTEREST A8 DAMAGES.

Sacrion 1835. Person entitled to recover damages, may recover
interest thereon.
1836. In actions other than contract.
1837. Limit of rate by contract. _
1838. Aoézfgtance of principal waives claim to interest.
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Person entitied  Sec. 1835. Every person who is entitled to recover damages

te resover

dumages, may _ certain, or capable of being made certain by calculation, and
thereon. the right to recover which is vested in him upon a particular
day, is entitled also to recover interest thereon from that day,
except during such time as the debtor is prevented by law, or

by the act of the ereditor, from paying the debt.
Inactions other  Seg, 1836. In an action for the breach of an obligation nét

than on
contract. arising from contract, and in every case of oppression, fraud,

or malice, interest may be given, in the discretion of the jury.

Limit of rate Sec. 1837. Any legal rate of “interest stipulated by a con-
tract remains chargeable after a breach thereof, as before, un-
til the contract is superseded: by a verdict or other new obliga«
tion.

Acceptance Sec. 1888. 'Accepting payment of the whole: principal, es

of principal

Ty I 'm . . . .
e ciaim guch, waivesall claim to interest.

ARTICLE TII.

BEXEMPLARY DAMAGES.

Becrion 1839. Exemplary damages, in what cases allowed.

Exemplary .S'ec. 1839. In any action for the breach of an obligation not
whatessos  Brising from contract, where the defendant has been guilty of
oppression, fraud or malice, actual or presumed, the jury, in ad-
dition to the actual damages, may give damages for the sake of

example, and by way of punishing the defendant.

CHAPTER II,

MEASURE OF DAMAGES.

Axrriciz 1. Damages for breach of contract.
11. Damages for wrongs.
111, Penal damages.
1V. General provisions.
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ARTICLE I.

DAMAGES FOR BREACH OF CONTRACT.

Seerion 1840. Meastire of damages for breach of contract.

184]1. Damages must be certain.

1842. Breach of promise to pay liquidated sum.

1843. Dishonor of bills of exchange.

1844. Breach of covenant of seizure, &o.

1845. Breach of covenant against incumbrances.

1846, Breach of agreement to convey real property.

1847. Breach of agreement to buy real property.

1848. Breach of agreement te sell personal property, not
‘ paid for,

1849. Breach of agreement to gell personal praperty, paid

for.
1850. Breach of agreetnént to pay for personal property
‘sold.

1851. Breach of agreement to buy personal property.
1852. Breach of warranty of title to personal property.
1853. Breach of warranty of quality of personal property,
1854. Breach of warranty of quality for special purpose.
1855. Breach of carrier’s ebligation to receive goods, &o.
1856. Breach of carrier’s gbligation to deliver.,

1857, Carrier’s delay.

1858. Breach of warranty of authority.

1859. Breach of promise of mdrriage.

Sec. 1840. For the breach of an obligation arising from con-

except where otherwise ex- breachot
contract.

tract, the measure of damages,

pressly provided by this Code, is the amount which will compen-
sate the party “aggrieved for all the detriment proximately
caused thereby, ‘which the party in fault had notice, at the time
of entering into thecontract, or at any time before the breach,
and while it was m his power to perform the contract upon his
part, would be likely to result from such breach, or which, in
the ordinary course of things, would be likely to result there-

from.

Measure of
damages for

Sec. 1841. No damages can be recovered for a breach of pumages must

contract, which are not clearly ascertainable in both their nature "

aud origin.

eeriain,
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Sec. 1842. The detriment caused by the breach of an obliga-
tion to pay money only is deemed to be the amount due by the
terms of the obligation, with interest thercon.

Sec. 1843. For the dishonor of foreign bills of exchange,
the damages are prescribed' by sections 1817 to 1819, inclusive.

Sec. 1844. The detriment caused by the breach of a cove<
nant of seizin, of right to convey, of warranty, or of quiet en-
joyment, in a grant of an estate in real property, is deemed to

be:
1. The price paid to the grantor. or if the hreach is partial

only, such proportion of the price as the valye of the property
affected by the breach bore, at the time of the grant, 0 the
value of the whole property ;-

2. Interest thereon for the time during which the grantee de-
rived no benefit from the property, not exceeding six years ;.
and,

8. Auny expenses properly. incurred by the covenantee in de-
fending his possession.

Sec. 1845. The detriment caused by the breach of a covens
ant against incumbrances in a grant of an estate in real pro-
perty, is deemed-to be the amount which has been actually ex«.
pended by the covenantee in extinguishing either the principal
or interest thereof ; not exceeding in the former case a propor-
tion of the price paid to the grantor, eguivalent to the relativa.
value, at the time of the grant, of the property affected by the.
breach, as compared-with the whole y-or, in the lat er case, in-
terest on a like amount.

Sec. 1846. The detriment caused by the breach of an agree-
ment to convey an cstate in real property, is deemed to be the
price paid, and the expeuses properly incurred in examining
the title and preparing the necessary papers, with interest
thereon; but adding thereto, in case of bad fuith, the difference
between the price agreed to be paid, and the value of the estate
agreed to be conveyed, at the time of the breach, and the expen<
ses properly incurred ig preparing to enter upan the land.

Bec. 184T. The detriment caused: by the breach of an agreo-
ment to purchase an estatein real property, is deemed to be the
excess, if any, of the.amount which would' have been due to
;ll.xe seller under the eontract, qver the value of the property to

m. :
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Sec. 1848. The detriment caused by the breach of a seller’s Breach of

. . agreement to
agreement to deliver personal property, the price of which has sel! personal

property, net
not been fully paid in advance, is deemed to be the excess, if P f°r
any, of the value of the property to the buyer, over the amount
which would have been due te the seller under the contract, if

it had been fulfilled.
Sec. 1849. The detriment caused by the breach of a seller’s srescn ot

agreement to deliver personal property, the price of which has :fﬁe;?{:::::
. . . . ~ reperty,
been fully paid to him in advance, is deémed to.be the same a8 paid for.

in case of a wrongful conversion.

Bec. 1850. The detriment caused by the breach of a buyer’s Bresch ot
agreement to accept and pay for personal property, the title to pay for persensl
which is vested in him, is deemed to be the contract price.

Sec. 1851. The detriment caused by the breach of a buyer’s sreect o
agreement to accept and pay for personal property, the title to bay personsl
which is not vested in him, is deemed to be = property:

1. If the property has been resold pursuant to sectionr 1694,
the excess, if any, of the amount dae from the buyer, under
the contract, over the net proceeds of the resale ; or, ‘

2. If the property has not beenresold.in the manner prescribed
by section 1694, the excess, if any, of the amount due from the
duyer, under the contract, over the value to the seller; together
with the excess, if any, of the expenses properly incurred in
carrying the property to market, over those which would have
been incurred. for the carriage thereof, if thebuyer had accepted
it.

Sec. 1852. The detriment cnused by the breach of a wars Breach ot
rauty of the title of personal property sold, is deemed to be the tdetoper .
value thereof to the buyer, when heis deprived of its possession,
together with any costs which- he has become Hable to pay, in

an action brought for the property by the true owner.
Sec. 1853. The detriment caused by the breach of a warranty Breacher

. . warraoty of
of the quality of personal property, is- deemed to be the excess, qaality ot

if any, of the value which the property would have had, at the »roverty.
time to which the warranty referred, if it had been complied
with, over its actual value at that time.

Bec. 1854 The detriment caused by the breach of a war- Brosch et

ranty of the fitness of an article of personal property for a par- R
ticular  purpose, is deemed to be that which is defined by the
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last section, together with a fair compensation for the loss in=

curred by an effort in good faith to use it for such ;purpose.

Sec. 1855. The detriment caused by the breach of a carrier’s
obligation to accept freight, messages or passengers, is deemed
to be the difference between the amount which he had a right
to charge for the carriage, and the amount it would be necessary
to pay for the same service, when it ought to be performed.

Sec. 1856. The detriment caused by the breach of a carrier’s
obligation to deliver freight, where he has not converted it to
his own use, is deemed to be the value thereof, at the place and
on the day at which it shouldhave been delivered, deducting the
freightage to which he would have been -entitled, if he had com -
pleted the delivery.

Bec. 1857. The detriment cauced by a carrier’s delay in the
delivery of freight, is deemed to be the depreciation in the in-
trinsic value of the freight during the delay, and also the depre-
ciation, if any, in the market value thereof, otherwise than by
reason of a depreciation in its intrinsic value, at the place where
it ought to have been delivered, and between the day, at which
it ought to have been delivered, and the day of its actual de-
livery. '

Sec. 1858. The detriment caused by the breach of a wara
ranty of en agent’s authority, is deemed to be the amount which
could have been recovered and collected from his principal if
the warranty had been complied with, and the reasonable ex-
penses of legal proceedings taken, in good faith, to enforce the
act of the agent against his principal.

Sec. 1859. The damages for the breach of a promise of mar-
riage vest in the sound discretion of the jury.

CHAPTER II.

DAMAGES FOR WRONGS.

8xcrion 1860. Breach of obligation other than contract.
1861. Wrongful occupation of real property.
1862. Willful holding over.
1863. Conversion of personal property,
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Sscrion 1864. Damages of lienor.
1865. Seduction.
1866. Injuries {0 animals..

S8¢c. 1860. For the breach of an obligation not arising from Breacn of

- odligation
ontract, the measure of damages, except where otherwise ex- other than

pressly provided by this Code, is the amount which will com- comtanet.
pensate for all the detriment proximately caused thereby, wheth-

i it could have been anticipated or not.

Sec. 1861. The detriment caused by the wrongful occupa- Nrrnefl oceu-
wn of real property; in cases not embraced in sections 1862, Provecty-
13, 18G9, and 1870, is deemed to be the value of the use of
ue property for the time of such occupation, not exceeding six
.jiars next preceding the commencement of the action or pro-.
reding to enforce the right to damages, and the costs, if any,
ifrecovering the possession. .

Sec. 1862. For willfully holding over real property, by-a Wiifal bolding
rrson who entered upon the same, as guardian or trustee for
winfant, or by.right of an estate terminable with any life or
ives, after the. termination of the trust or particular estate,
wthout the consent of the party immediately entitled after such
‘rmination, the measure of damages is the value of the profits
reived during such holding over.

Sec. 1863. The detriment caused by the wrongful conversion Gonversion of

wrsonal

if personal property, is presumed to be: property.

1. The value of the property at the time of the conversion,
Tih interest from that time, or, where the action has been
mosecuted with reasonable diligence, the highest market value
‘ithe property at any time between the conversion and the ver-
let, without. interest, at the option of the injured party; and,

2. A fair compensation for the time and money properly ex-
"uded in pursuit of the property.

Sec. 1864, The presumption declared by the last section 1a
“nnot be repelled, in favor of one whose possession was wrong-

W from the beginning, by his subsequent application of the
Ioperty to the benefit.of the owner, without his consent.

Sec. 1865. One-having a mere lien on personal property, Damases ot

E’*‘““Qt recover greater damages for its conversion, from one
“ng a right thereto superior to his, aftes his lien is discharged,
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than the amount secured by the lien, and the compensation al-
lowed by section 1863 for loss of time and expenses.

Sec. 1866. The damages for seduction rest in the sound dis-
eretion of the jury.

Sec. 1867. For wrongful injuries to-animals, being subjects of
property, committed willfully, or by gross negligence, in dis~
regard of humanity, exemplary damages may be given.

ARTICLE III.

PENAL DAMAGES.

8zcrion 1868. Failure to quit, after notice.
1869. Tenant willfully holding over.
1870. Forcible exclusion froms possession of real property.
1871. Injuries to trees, &c.

Sec. 1868. For the failure of a tenant to give up the prem-
ises held by him, when he has given notice of his iutention te
do 8o, the measure of damages is double the rent which he
ought otherwise to pay.

Sec. 1869. For willfully holding over real property, by a
tenant after the end of his term, and after notice to quit has
been duly given, and demand of possession made, the measure
of damages is double the yearly value of the property, for the
time of withholding, in addition to compensation for the detri-
ment occasioned thereby.

Sec. 1870. For forcibly ejecting or excluding a person from
the possession of real property, tke measure of damages is three

times such a sum as would compensate for the detriment caused
to him by the act complained of.

Sec. 1871. For wrongful injuries to timber, trees or under-
wood upon the land of another, or removal thereof, the meas-
ure of damages is three times such a sum as would compensate
for the actual detriment, except where the trespass was casual
and involuntary, or committed under the belief that the land
belonged to the trespasser, or where the wood was taken by
the authority of highway officers for the purposes of a high«

way ; in which cases the damages are a sum equal to the actu-
al detriment.
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ARTICLE IV.

GENERAL PROVISIONS.

Srcrion 1872. Value, how estimated in favor of seller.
1873. Value, how estimated in favor of buyer.
1874. Property of peculiar valué,
1875. Value of thing in action.
1876. Damages allowed in this chapter, exclusive of others.
1877. Limitation of damages.
1878. Damages to be reasonable.
1879. Nominal damages.

Sec. 1872. In estimating damages, the value of property, viae, now
baseller thereof, is deemed to be the price which he could Tavor of silar.
bare obtained therefor in the market nearest to the place at
¥hich it should have been accepted by the buyer, and at such
time after the breach of the contract as would have sufficed,

Yith reasonable diligence, for the seller to effect a resale.

Sec. 1873. In estimating damages, except as provided by Value, bew
kctions 1874 and 1875, the value of property, to & buyer or tavor stbuser.
wner thereof, deprived of ‘its possession, is deemed to be the
Mice at which he might have bought an equivalent thing, in
e market nearest to the place where the property ought to
bave been put into his possession, and at such time after the
breach of duty upon which his right to damages is founded as
vould suffice, with reasonable diligence, for him to muke such
¥ purchase.

Sec. 1874. Whete certain property has a peculiar value to Prepertyoer
" person recovering damages for deprivation thereof, or injury
thereto, that may be deemed to be its value against one who
bad notice thereof before incurring a liability to damages in
Tespect thereof, or against a willfull wrongdoer.

Sec. 1875. For the purpose of estimating damages, the val- Yalus of thing
Uofa thing in action is presumed to be equal to that of the
Moperty to which it entitles its owner.

Sec. 1876. The damages prescribed by this chapter are ex- Psmages

tusive of exemplary damages and interest, except where those this chapter

e ¢Xpressly mentioned. others,
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Sec. 1877. Notwithstanding the provisions of this chapter,
no person can recover a greater amount in damages. for the
breach of an obligation, than he could have gained by the ful
performance thereof on both sides, except in the cases specified
in the articles on EXEMPLARY DAMAGES and PENAL DAMAGES,
and in sections 1859, 1866 and 1867.

Sec. 1878. Damages must, in all cases, be reasonable, and
where an obligation of any kind appears to create a right to
uncoascionable and grossly oppressive damages, contrary to
substantial justice, no more than reasonable damages can be
recovered.

Sec. 1879. When a breach of duty has caunsed no appreciax
ble detriment to the party affected, he may yet recover nomi-~
nal damages..

TITLE III

SPECIFIC AND PREVENTIVE RELIEF,

CuartEn I. General principles. .
I1. Specific relief. |
III. Preventive relief.

CHAPTER 1.

GENERAL PRINCIPLES.

Seerion 1880. Specific relief, &c., when allowed.
1881 Specific relief, how given.
1582, Preventive relief, how given.
1833. Not to enforce penalty, &c.

Sec. 1880. Specific or preventive relief may be given in the
cascs specified in this Title, and in no others.

Sec. 1881. Specific relief is given:

1. By taking possession of a thing, and delivering it to a
claimant ;

2. By compelling a party himself to do that which ought to
to be done; or,
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3. By declarmg and determining the rights of parties, other-
wise than by an award of damages.

Sec. 1882. Preventive reliefis given by probhibiting a party fgﬁ;;,‘;‘:;
from.daing that which ought not te be dene. given.

Sec. 1883. Neither specific nor preventive relief can be Not te entorces
granted to enforce a penal law, exceptin a case of nuisance, pensn e

%r-to enferce a penalty. or forfeisure in any case.

CHAPTER I].

SPECIAL. RELIER

AxricLk 1. Possession of real properly,
I1. Poesession of personal property.
IIL. Specific performance of obligations..
1V. Revision of contracts.
V. Rescission of contracts.
V1. Cancellation of instruments.

ARTICLE I..

POSSESSION OF REAL PROPERTY.
Sxcrion 1884. Judgment for possession or title.

Sec. 1884. A person entitled. to specific real propersy, by Jodgment to:
reason either of*a perfected title, or of a claim to title which ertiste.
ought to be perfected, may recover the same in the manner
preseribed by the Cope oF CIvIL PROCEDURE, either by a judg-
ment, for its possession, to be exgcuted by the sheriff, or by a
judgment requiring the other party to perfect the title, and to .

deliver possession of the property. .

ARTICLE II..

POSSESSION OF PERSONAL PROPERTY,

Szeriox 1885. Judgment for deliyery,
1886, ngn holder may be compelled to deliver.
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Sec. 1885. A person entitled to the immediate possession of
specific personal property may recover the same in the man-
ner provided by the Covk oF CIviL PROCEDURE.

Sec. 1886. Anyperson, having the possession or control, of
a particular article of personal property, of which he is not the
owner, may be compelled specifically to deliver it to the per-
son entitled to its immediate possession, in either of the ful-
lowing cases:

1. When the thing claimed is held subject to an express
trust in favor of the claimant ;

2. When pecuniary compensation would not afford adequate
relief for the loss of the thing claimed ; or,

3. When it would be extremely dificult to ascertain the ac-
tual damage caused by its loss.

ARTICLE III.

SPECIFIC PERFORMANCE OF OBLIGATIONS,

QR

Secrion 1837, In what cases compelled.

1&x8, Remedy mutual.

1553, No remedy unless mutual.

1890. Distinction between real and personal property.

1591. Contract signed by one party only, may be enferced
by other,

1892. Liquidation of damagcs not a bar to specific perfor
mance.

1803. What cannot be specifically enforced.

1894, What parties cannot be compelled to perform.

1595, What parties cannot have specific performance in
their favor.

1896. Specific performance not required when oppressive

1897. Agreement to sell property, by one whe has no utle‘.

1898. Relief against parties claiming under person bounc
to perform.

Sec. 188% Except as otherwise provided in this article, th
specific performance of an obligation may be compelled:

1. When the act to be done is in the performance, wholly 0!
partly, of an express trust ;
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2. When the act to be done is such that pecuniary compen-
sation for its mon-performance would not afford adequate re-
lief ;

3. When it would be extremely difficult to ascertain the ac-

tual damage caused by the non-performance of the act to be
done; or,

4. When it has been expressly agreed, in writing, between
the parties to the contract, that specific performance thereof
may be required by either party, or that damages shall not bo
considered adequate relief.

Sec. 1888. When either of the partics to an obligation is Remedy:
entitled to a specific performance thereof, according to the
provisions of the last section, the other party is also entitled to
it, though not within those provisions.

Sce. 1889. Neither party to an obligation can be compelled Ko remedy

unless wmutual,
specifically to perform it, unless the other party thercto has
performed, or is compellable specifically to perform, every-
thing to which the former is entitled under the same obligation,
either completely, or nearly so, together with full compensa-
tion for any want of entire performance.

Sec. 1890. It is to be presumed that the breach of an agree- Distinction

between real

0 jov d l
ment to transfer real property cannot be adequately relicved 2nd persons

by pecuniary compensation, and that the breach of an agree-
ment to transfer personal property can be thus relieved.

Sec. 1891. A party, who has signed a written contract, may Comtat

be compelled specifically to perform it, though the other par< party only nay
ty has not signed it, if the latter has performed, or offers to b7 others.
perform it on his part, and the case is otherwise proper for en-

forcing specific performance.

Sec. 1892. A contract otherwise proper to be specifically Liquidation

of damages

enforced, may be thus enforced, though a penalty is imposed, fotaber to
or the damages are liquidated for its breach, ahd the party in trmasce.
default is willing to pay the 'same. ’

Sec. 1893. The following obligations cannot be specifically wnat cannot
enforced ; ontorced 7

1. An obligation to render personal service ;

2. An obligation to employ another in personal service ;

3. An agreement to submit a controversy to arbitration ;



340

What parties .
cannot be
compelled to, .
perform.

What parties
sannot have
specific
perfermanes
in their favor.

fpeeific perfor-
mance not
required, when .
eppresive.

Agreement to
sell property
by one who has-
aa title,

CIVIL CODE.

4. An agreement to perform an act, which the party has not
power lawfully to perform when required to do so;

5. An agreement to procure the act or consent of the wife of
the contracting_party, or of any other third person; or,

6. An agreement, the terms of which are not sufficiently cer-
tain to make the precige act which is to be done, clearly ascer-
tainable. .

Sec. 1894., Specific performance cannot be enforced against
a party to a.contract, in any of the following cases : .

1. If he has not received an adequate considersation for the-
contract ;

2. If it is not, a8 to him, just and reasonable ;-

8. If his assent was obtained by the misrepresentation, con-
cealment, circumvention, or unfair practices of any party to
whom. performance would become due under the contract, or
by any promise of such. party, which has not been. substantial-
ly fulfilled; or,

4. If his assent was given under the influence of mistake,.
misspprehension, or sarprise, except that where the contract
provides for compensatien in case of mistake, a mistake within
the scope of such provision may be compensated for, and the
contract specifically enforced in other respects, if proper to be
so0-enforced.

Sec. 1895. Specific performance. cannot be enforced in fa-
vor of a party who has not fully and fairly performed all the

- conditions precedent on his part to the obligation: of the other

party, except where his failure to perform is only partial, and
either entirely immaterial, or capable of being fully compenss-
ted ; -in which case specific performance may be compelled, pp-
on full compensation being made for tke default.

Sec. 1896. Specific performance cannot be compelled, when

it would operate more harshly upon the party required to per«
form, than its refusal would operate upon the party seeking it.

Sec. 1897. An agreement for the sale of property csnnot
be specifically enforced in favor of & seller whe. cannot give t0
the buyer a title free from reasonable doubt. .

Sec.. 1898. Whenever an obligation.in-respect to real prop-
erty would be specifically enforced against a particular person,
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it may be in like manner enforced against any other person Nejictaseinst

claiming under him by a title created snbsequently to the obli- Sirming “ncer
gation, excepta purchaser or incumbrancer in good faith and **Pe™
for value, and except alse,-that any such person may exoner-

ate himself by conveying all his estate o the person entitled te

enforce the obligatien.

ARTICLE IV.
REVISION OF GONTRACTS.

SxctioN 1899. When contratt may’be revised.
1900. Presumption a8 to intent of parties.
1901. Principles of revision.
1902, Enforcement of revised contract.

Sec. 1899. When through frand, or s mutual mistake of the Jhencontrast
parsies, or-a mistake of one party, which the other at the tlme
knew or suspected, a writter contract does not truly express
the intention of the parties, it may be revised on the applica-
tion of a party aggrieved, 80 88 to express that intention, s0
far as it can be done withowt prejudice to rights acquired by
third persons, in geod faith amd for value.

‘Sec. 1900. For the purpose of revising a contract, it must Prosumption
‘be presumed that ell the parties thereto intended to make an parties.

*eqmt.able and conscienticus agreement.

Sec. 1901. In revising w written instrument, the coart may principies of
inquire what the instrument was intended to mean, and what revision.
were intended to be its legal consequences, and is not confined
to the inquiry what the language of the instrument was intend-
ed to be.

Bec. 1902. A contract may be first revised, and then speci- xatorcrment

of revised

fically enforced. sontract.
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ARTICLE V.

RESCISSION OF CONTRACTS.

Secrioxy 1903. When rescission may be adjudged.
1904. Rescission for mistake.
1905. Court may require party rescinding to do equity.

Whenrescission  Scc. 1903, The rescission of a written contract may be ad«
war be adjudged | . . .
Jjudged, on the application of a party aggrieved :
1. In any of the cases mentioned in section 839 ; or,
2. Where the contract is unlawful, for causes not apparent
upon its face, and the parties were not equally in fault; or,
3. When the public interest will be prejudiced by permit-
ting it to stand.

Roscinion for  Sec. 1904. Recission cannot be adjudged for mere mistake,

Mmistake,
unless the party against whom it is adjudged can be restored to
substantially the same position as if the contract had not been
made.

Court may Sec. 1905. On adjudging the recission of a contract, for any

require party .
resanding 10 other cause than usury, the court may require the party to

du equivy, - . . .
whom such reliefis granted to make any compensation to the
other which justice may require.

ARTICLE VI.

CANCELLATION OF INSTRUMENTS.

Secriox 1006. When cancellation may be ordered.
1907. Iustrument obviously void,
1908, Cancellation in part.

When caneel- Sec. 1906. A written instrument, in respect to which thereis

Oeeu 7P g reasonable apprehension that if left outstanding it may causé
serious injury to a person against whom it is void or voidable,
may upon his application, be so adjudged, and ordered to be do-
livered up or canceled.



CIVIL CODE, 343

Sec. 1907. An instrument, the validity of which is apparent Ijsirement .
upon its face, or upon the face of another instrument which is
necessary to the use of the former in evidence, is not to be
deemed capable of causing injury within the provisions of the

last section.

Sec. 1908. Where an instrument is evidence of different cz:;mxnuu
rights or obligations, it may be canceled in part, and allowed to
stand for the residue.

CHAPTER III.

PREVENTIVE RELIEF,

Secrion 1909, Preventive relief, how granted.
1910. Provisional injunctions.
1911. Injunction, when allowed.
1912, Injunction, when nof'allowed.

Sec. 1909. Preventive reliefis granted by injunction proviss rreventive

. relief, how
wnal or final. granted.

Sec. 1910. Provisional injunctions are regulated by the CopE Provisional
irjunctivn.
¢f C1viL PROCEDURE.

Sec. 1911. Except where otherwise provided by this Title, 1njunctien
sfinal injunction may be granted to prevent the breach of an mho o
obligation existing in favor of the applicant:

1. Where pecuniary compensation would not afford adequate
relief

2. Where it would be extremely difficult to ascertain the
the amount of compensation which would afford adequate re~
lief

3. Where the restraint is necessary to prevent a multiplicity
of judicial proceedings ; or,

4. Where the obligation arises from a trust.

Sec. 1912. An injunction cannot be granted : Injnuction,

1. To stay & judicial proceeding pending at the commence-~ tlowed.
ent of the action in which the injunction is demanded ; unless
such restraint is necessary to prevent a multiplicity of such pro-
ceedings.

2 To stay pro;::dings in a court of the United States;
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8. To stay proceedings, in another state, upon & judgment of
a court of that state;

4. To prevent the execution of ‘a :public statute, by efficers
of the law, for the public benefit;

5. To prevent the breach of a contract, the performance of
which would not be specifically eaforced;

6. To prevent an injury to the person, character, or person-
al relations of the applicant, not amounting te a nuisance; ex-
‘cept that in an action for divorce, an injunction may be granted
to prevent iuterference with a wife or child ;

7. To prevent the exercise of a_public or private office, in a
lawful mananer, by the person in possession ;

8. To prevent a legislative act-by a municipal corporation;
or,

9. Where relief, equally efficacious, can be obtained-by ary

-other usual mode of proceeding, except in case of breach of
‘trust.

PART II.

SPECIAL RELATIONS OF DEBTOR AND CREDITOR.

TitLe I. General Principles.
II. Fraudulent Instruments and Transfers.
ITI. Assignments for the Berefit of Crediters.

TITLE I

GENERAL PRINCIPLES,

Secrion 1913. Who is a debtor.
1914. Who is a creditor.
1915. Contracts of debtor are valid.

1916. Payments in preference,
1917. Relative rights of different creditors,
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Bee. 1913. A debtor, within the meaning of this Title, is wnessdebtor,
one who, by reason of an existing obligation, is or may become
lisble to.pay moneyto another, whether such lidbility is certain
or contingent.

Bec. 1914. Avcreditor, within the meaming of ‘this Title, is Waciss
one-in whose favor an obligation exists, by reason of ‘which he
is, or-may become, entitled to the psyment of money.

Bec. 1915. In the absence of fraud, every contract of a Qontractsor
debtor is valid against all his oreditors, existing or subsequent, ™%
who have not acquired a lien on'the property affected by such

contract.
Sec. 1916. A: debtor may pay vne trelitor in preferénce to Pwmentsia

. . .. preference.
another, or may give to one creditor secarity for the payment

of his demand, in preference to another.

Sec. 1917. Where a creditor is entitled to resort to each of Reiative T
several funds’for the satisfaction of his claim, and anvther per~ wediton.
son has-an interest in, or is entitled as a creditor to resort to,
some but not all of them, the latter'may require the forwer to
seek satisfa ction from those funds to which the latter has no
weh claim, so far as it-.can be done without impairing the tight
of the former to complete satisfaction, and without doing injus-

tioe to:third:persons.

TITLE 1I.

FRAUDULENT INSTRUMENTS AND TRANSFERS,

Secrion 1918. Transfers, &c. with intent to defraud creditors.
1919. Certain transfers presumed fraudulens,
1920. Presumption, how repelled.
1921. Rights of purchasers and mortgagees.
1922, ‘Creditor’s right must be judicially ascertained.
1923. ‘Question of freud, how determined.

Sec. 1918. Every transfer of property or charge thereon trassters, &ec.
Wade, every obligation incarred, and every judicial proceeding Terana
taken, with intent te delag or Jefraud any creditor or other cediiort:
person of his] demands, is void against all creditors of the

Vobtor, and their successors in interest, and against any per-
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sons upon whom the estate of the debtor devolves in trust for
the benefit of others than the debtor.

Certain Sec. 1919. Every transfer of personal property, other than
transters . . . . . .
B at, a thing in action, or a ship or cargo at sea, or in a foreign port,

and every lien thereon, other than a contract of bottomry or
respondentia, is presumed, if made by a person having at the
time the possession or control of the property, and not accom-
penied by an immediate delivery, and followed by an actual
and continued ehange of possession of the things transferred, to
be fraudulent and therefore void, against those who are his
creditors while he remains in possession, and the successors in
JAnterest of such creditors, and against any person on whom his
estate devolves in trust for the benefit of others than himself,
and against purchasers or incumbrancers in good faith subses
quent to the transfer.

Prasumption Sec. 1920. The presumption declared by the last section may
P be repelled by showing that the transfer was made in good faith
and without intent to defraud.

Rightsat Sec. 1921. The provisions of this Title do not affect the

sad morigagoes. rights of a purchaser or incumbrancer, in good faith and for
value,

Creditor's | Sec. 1922. A creditor can avoid the act or obligation of his

Judicially °  debtor, for fraud, only where the fraud obstructs the enforce-
ment, by legal process, of his right to take the property affect-
ed by the transfer or obligation.

Question ot Sec. 1923. In all cases arising under this Title, or under

determined.  Section 535 of this Code, the question of fraudulent intent i3
one of fact, and not of law; nor can any transfer or charge be
adjudged fraudulent solely on the ground-that it was not made
for a valuable consideration. '

TITLE III

ASSIGNMENTS FOR THE BENEFIT OF CREDITORS.

Srcrion 1924. When debtor may execute assignment,
1925. Insolvency, what.
1926. Certain transfers not affected.
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SecrioN 1927. What debts may be secured.

1928, What preferences may be given.

1929. Preference must be absolute.

1930. Certain rights not affected by preferences in assign-
ment.

1931. Joint and separate debts.

1932. Assignment, when void.

1933. The instrument of assignment,

1934, Compliance with provisions of last section necessary
to validity of assignment.

1935. Assignee takes subject to rights of third parties.

1936. Inveniory required.

1937. Verification of inventory.

1038, 1939. Recording assignment and filing inventory.

1940. Effect of omitting to record.

1941, Assignment of real property.

1942. Bond of assignees,

1943. Conditions of disposal and conversion,

1944. Accountings.

1945. Properly exempt.

1946. Compensation.

19:47. Assignees protected for acts done in good faith.

1048. Assent of creditor neccssary to modification of ase
signment.

Sec. 1924. An insolvent debtor may, in goed faith, execute
1 assignment of property to one or more assignees, in trust

for the satisfaction of his creditors, in conformity to the pro-
visions of this chapter; subject, however, to the provisions of

this Code relative to trusts and to fraudulent transfers, and to
the restrictions imposed by law upon assignments by special

partnerships, by corporations or by other specifie classes of

persons.
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Sec. 1925. A debtor is insolvent, within the meaning of this Lnselveney,

Title, when heis unable to pay his debts from his own means,
s3,thiey become due.

Sec. 1926. The provisions of this Title de net prevent 3 per-
son residing in another state or country from making there, in
good faith, and without intent toevade the laws of this Territory,
a transfer of property situated within it, nor do they affect the
power of a person, although insolvent and within this Territory,
totransfer property to a particular creditor for the purpose of
paying orsecuring the whole or a part of a debt owing to such
creditor, whether in his own right or otherwise.

Ceortain trans-

fers nut affeciod
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Sec. 1927, An assignment for the benefit of creditors may
provide for any subsisting liability of the assignor which he might
lawfully'pay, whether absolute or contingent.

Sec. '1928. Except as otherwise specially provided by statute,
an assignment by aninsolvent debtor, for the benefit of creditors,
may give a preference to one wor more creditors, or classes of
creditors, in' thefolowing cases,-and in no others:

1. Judgments may be-preferred-te-debts not in judgment;

2. Debts which are liens orcharges upon the assigued pro-
perty, or upon sowe part of it, may be preferred to debts which
are not such lens or-charges;

8. Debts for money or other property lent without interest,
4nay be preferred to debs for money lent upom interest, or for
preperty sold, or for services rendered ;

4. Debts due "from the assignor by virtue of a trust, may be
preferred - to debts which are not thus due; and,

5. Debts for personal services performed within six months
next before theassignment, may, to an extent not exceeding
fifty dollars to any one.person, be preferred to other debts not

-within any of the preceding classes.

Bec. 1929, A preference, in'an assignment for the benefit of
-creditors, can only be given absolutely, :and without reserving
any power of revocation.

‘Sec. 1930. No provisions in an assignment, giving a prefer-
exce to ‘a creditor, can affect or impair any right of another
creditorto priority of payment, whether created by law, or aris
ing from an dbligation or transaction of the parties.

8ec. 1931. Joint, or joint and several debtors can prefer
their joint creditors only out of joint property ; and can prefer
the individual-creditors of each only out of the separate property
of each.

‘See. 1932. An sssignment for the benefit of crediters is void
against any creditor of she assignor not assenting thereto, in the
following cases-:

1. Ifit gives an unlawful preference of one debt or classef
debts ever another;

2. If it gives a preference dgpendent upon any <ondition or
contingency, or with any power of revocation reserwed;
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3. If it tends to coerce any.creditor to release or compromise
his demand ;

4. If it provides for the payment of any.claim known to the
sssignor to be false or fraudulent; or for the.payment of more
upon any claim.than is.justly due from the assignor;.

5. If it reserves any interest in the assigned property, or.in
any part thereof, to the assignor or for his benefit, before all his
existing debts.are paid ;.

6. If it confers upon the assignee. any power which, if exer-
cised, might prevent or delay the immediate conversion of the
assigned property to the purposes of the trust;

7. If it exempts him. from liability for neglect of duty ox
misconduct ;- or, '

8. If it violates sectiom 1981" of this Code. .

Sec. 1928. An assignment for the benefit of creditors must. The instrament

bein writing, subscribed by the assignor, or by his agent there-
to authorized by writing, and, if it embraces a fee or freehold
estate in real propersy, itmust be sealeds It must be acknowl~
edged by the person executing it, or proved by a subscribing
¥itness, im the mode prescribed by the article on Proof and.
Acknowledgment of Instruments, and the acknowledgment. or
proof must be certified, before its- delivery.

Sec. 1934. Unless the provisions of the last section are 6om~« Complianes
with provisions

plied ‘with, an assignment for the benefit of creditors is void of Iast section,

. - . . neqennry to
against every creditor ofthe assignor not assenting thereto.  Jaldityof
Sec. 1935. An assignee for the benefit of creditors is not to Assisnee takes

subject to
be regarded as a-purchaser for value, and hasno greater rights ehis of

: . . third parties,
than his assignor had, inrespect to things in-aotion cransferred
by the assignment.

Sec. 1936. Within twenty days after an assignment-is made jox<nier
for-the benefit of ’creditors, the assignor must make and file,
in the manner prescribed by section 1938, a full and true in-
ventory, showing :
1. All the creditors of the assignor;

2. The place of residencs. of each creditor, if known to the
assignor, or if not.known, that fact must be stated;

3. The sum owing to each creditor, and the nature of each
debt or liability, whether arising on written security, account or
Otherwise ;
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4. The true consideration of the liability in each case, and
the place where it arose ;

5. Every existing judgment, mortgage, or other security for
the payment of any debt or liability of the assiguor;

6. All property of the assignorat the date of the assignment
which is exempt by law from execution ; and,

7. Allof the assignor’s property at the date of the assign-
ment, both real and personal, of every kind not soexempt, and
the incumbrances existing thereon, and all vouchers and secu-
rities relating thereto, and the value of such property accord-
ing to the best knowledge of the assignor.

See. 1937. An affidavit must be made by every person ext
cuting an assignment for the benefit of creditors,to be annexed
to and filed with the inventory mentioned in the last sectios,
to the effect that the same is in all respects just and true, ac{
cording to the best of such assignor’sknowledge and belief.

Sec. 1938. An assignment for the benefit of creditors must
be recorded, and the inventory required by section 1936 filed,
with the register of deeds of the county in which the assigno
resided at the date-of the assignment; or, if he did not then
reside in this Territory, with the like officer of the county in
which his principal place of business was then situated; or if
he bad not then a residence or place of business in this Terri
tory, with the like officer of the county in which the principal
part of the assigned property was then situated.

Sec. 1939. If an assignment for the benefit of creditors 13
executed by more than one assignor, it must be recorded, and
a copy of the inventory required by section 1936 must be filed,
with the register of deeds, of every county in which any of the
assignors resided at its date, or in which any of them, not then
residing in this Territory, had then a place of business.

Sec. 1940. An assignment for the benefit of creditors 18
void against creditors of the assignor, and against purchasers
from him, if the assignment is not recorded, and the inventory
required by section 1936 filed, pursuant to section 1938, with-
in twenty days after the date of the assignment.

Sec. 1941. Where an assignment for the benefit of credi-
tors embraces real property, it is subject to the provisions of
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article IV of the chapter on Recording Transfers, as well as to
those of this Title.

Sec. 1942. Within thirty days after the date of an assign- Bond of
ment for the benefit of creditors, the assignee must enter into a
bond to tke people of this Territory, in such amount as may be
fixed by the probate judge of the county in which the original
inventory is filed, with sufficicnt sureties, to be approved by
such judge, and conditioned for the faithful discharge of the
trust,. and the due accounting for all moneys received by the

assignee, which bond must be filed in the same office with the
original inventory.

Sec. 1943. Until the inventory and affidavit required by Sontitions
gections 1936 and 1937 have been made, and the assignment conversion.
has been duly recorded, and the inventory filed, and the as-
signee has given a bond as required by the last section, an as-
signce for the benefit of creditors has no authority to dispose
of the estate or convert it to the purposes of the trust.

Sec. 1944. After one year from the date of an assignment accounttags.
for the benefit of creditors, the assignee may be required, on
the petition of any creditor, to account before the probate
judge of the county where the accompanying inventory was

filed, in the manner prescribed by the Copk or CiviL Prock-
DURE.

Sec. 1945. Property exempt from execution, and insuran« Property
ex
ces upon the life of the assignor, do not pass to the assignee ’
by a general assignment for the benefit of creditors, unless the

instrument specially mentions them, and declares an intention
that they should pass thereby.

Sec. 1946. In the absence of any provision in the assign~ Compensstion.
ment to the contrary, an assignee for the benefit of creditors
is entitled to the same commissions as are allowed by law to
executors and guardians, but the assignment cannot grant

more, and may restrict the commissions to a less amount, or
deny them altogether.

Sec. 1947. An assignee for the benefit of creditors is not to Assignees.
be held liable for his acts done in good faith in the exscution protected for

acts dene in
of the trust, merely for the reason that the assignment is af- good faiid
terward adjudged void.
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Sec. 1948. An assignment. for the benefit of' creditors,
which has been executed and recorded so as to transfer the
property to the assignee, cannot afterwards be canceled or
modified by the parties thereto, without. the copsent of every
creditor affected thereby,

B A R T I’eI I'.o..
NUISANCE.

TrrLe 1. General Principles.
II. Public Nuisances.
I1I, Private Nuisances..

TITLE L
GENERAL PRINCIPLES.

Smeriox 1949. Nuisance, what.
1950. Public nuisance.
1951. Private nuisance.
1952. What is not deemed a nuisance.

1953. Successive owners.
1954. Abatement does not preclude action.

Sec. 1919. A nuisance consists in unlawfully doing an ach.
or omitting to perform a duty, which act or omission either:

1, Atnoys, injuries or epdangers the comfort, repose, health
or aafety of others; or, '

2. Offends decency ; or,
8. Unlawfully interferes with, obstructs, or tends to obstruct,.

or renders dangerous for passage, any lake, or navigable river,
bay, stream, canal or basin, or any-public park, square, street

or highway; or, ]
4. In any way renders other persons insecure in life, or 18

the use of property.



Sec. 1930. A public nuisance is one which affects equally
the rights of an entire community or ncighborhood, although
the extent of the damage may be uncqual.

Sec. 1951. Every nuisance not included in the definition of

CIVIL CODE.

the last section is private.

See. 1952, Nothing which is done or maintained under .the
express authority of a statute can be deemed a nuisance.

Sec. 1953. Every successive owner of property who neglects
to abate a continuing nuisancc upon, or in the use of, such pro-
perty, created by a former owner, is liable therefor in the sawe
manner as the one who first created it.

Sec. 1954. The abatement of a nuisance does not prejudice
the right of any person to recover damages for its past exis-

tence.

SaetioN 1955. Lapse of time does not legalize.

Sec. 1955. No lapse of time can legalize a public nuisance,
amounting to an actual obstruction of public right.

Sec. 19306. The remecdies against a public nuisance are :

PUBLIC NUISAXNCES.

TITLE II.

1056. Abatement.
1957. When notice is reanired.

1958. Remedies for public nuisances.

1059, Action.

1960. How abated.

1. Indictment;

2. A civil action; or,

3. Abatement.

Sec. 1957. The remedy by indictment is regulated by the
PeNaL CopE and the CoDE 0F CRIMINAL PROCEDURE.

Sec. 1958. A private person may maintain an action for a
public nuisance if it is specially injurious to himself, but not

otherwise. _
Sec. 1959. A public nuisance may be abated by any public How abated.

body or officer authorized thereto by law.

23
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Sec. 1960. Any person may abate a public nuisance whichis
specially injurious to him, by removing, or, if necessary, de~
stroying the thing, which constitutes the same, without com-
mitting a breach of the peace, or doing unnecessary injury.

TITLE III.

PRIVATE NUISANCES,

Secrion 19G1. Remedies for private nuisances.
1962, Abatement, when allowed.
19%63. When notice is required.

Sec. 1961. The remedies against a private nuisance are:
1. A civil action; or,
2. Abatcment.

Sec. 1962. A person injured by a private nuisance may
abate it by removing, or, if necessary, dzstroying the thmnyg
which constitutes the nuisance, without committing a breach of
the peace, or doing urinecessary injury.

Sec. 1963. Where a private nuisance results from a mere
omission of the wrongdoer, and cannot be abated without enter-

ing upon his land, reasonable notice must be given to him be-
fore entering to abate it.

PART 1IV.
MAXIMS OF JURISPRUDENCE.

Sec. 1964, The maxims of jurieprudence hereinafter set fort'h
are intended not to qualify any of the foregoing provisions of this
Code, but to aid in their just application.

Sec. 1965. When the reason of a rule ceases, so should the
rule itself. '

Sec. 1966. Where the reason is the same, the rule ghould be
the same.



CIVIL CODE.

Sec. 1967. One must not change his purpose to the injury
of another.

Sec. 1968. Any one may waive the advantage of a law in-
tended solely for his benefit. But a law established for a pub-
lic reason cannot be contravened by a private agreement.

Sec. 1969. One must so use his own rights as not to infringe
upon the rights of another.

Sec. 1970. He who consents to an act is not wronged by it.

Sec. 1971. Acquiescence in error takes away the right of ob-
jecting to it.

Sec. 1972. No one tan take advantage of his own wrong.

Sec. 1973. He who has fraudulently dispossessed himself of
a thing may be treated as if he still had possession.

Sec. 1974. He who can and does not forbid that which is
done on his behalf, is decemed to ‘have bidden it.

/
Sec. 1975. No one should suffer by the act of another.
Sec. 1976. He who takes the benefit must bear the burden.

Sec. 1977. One who grants a thing is presumed to grant
also whatever is essential to its use.

Sec. 1978. For every wrong there is a remedy.

Sec. 1979. Between those who are equally in the right, or
equally in the wrong, the law does not interpose.

Sec. 1980. Between rights otherwise equal, the earliest is
preferred.

Sec. 1981. No man is respoasible for that whith no man can
control.

Sec. 1982. The law helps the vigilant, before those who sleep
on their rights.

Sec. 1983. The law respects form less than substance.

Sec. 1984, That which ought to have been done, is to be re-
garded as done, in favor of him to whom, and against him from
whom, performance is due.

Sec. 1985. That which does not appear to exist is to be re-
garded as if it did not exist.

Sec. 1986. The law never requires impossibilities.
Sez. 1987. The law neither does nor requires idle acts.

355
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Sec. 1988.

Sec. 1989.
general.

Sec. 1990.
best.

Sec. 1991,
Sec. 1992,
See. 1003,
Sec. 1904,
See. 1995.

CIVIL CODE.

The law disregards trifles.

Particular expressions qualify those which ‘are
Contemporaneous exposition is in general the

The greater contains the less.
Superfluity does not vitiate.

That is certain which can be made certain.
Time does not confirm a void act.

The incident follows the principal, not the prin-

cipal theincident.

Sec. 1996.

An interpretation which gives effect is preferred

to one which makes void.

See. 1997.
Sec. 1998.

Interpretation must be reasonable.
Where one of two innocent persons must suffer

by the act of a third, he, by whose negligence it happened, must
be the sufferer.

PART V.

DEFINITIONS AND GENERAL PROVISIONS,

Section 1999. Words, how used.

20010,
o001,
2002,
2003,
NORES
O4i)3.
QI
2007,
200N,
NN,
2010.
2011,
sl
<013,
2014.

Sundry words,

Degrees of care and diligence.
Care and diligence.

Degrees of negligence,
Negligence.

Children.

Debtor and creditor.

(10od faith,

Notice.

Actual notice.

Constructive notice.

Certain persons deemed to have conetructive nolice:
Notice, when impossible.
Paper,

Persons,
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Secrion 2015. Several.
2016, Third persons.
2017, 2018, Holidays,
2019. Pusiness days.
2020. Certain acts not to be done on holidays.
2021, 2022, Usage, what.
2323, Value.
2024, Verdict.
2025, Time.
£026. (ienders.
2027, Numbers.
2028, Commissioners of deeds.
2029, Compound interest. 2030. Writing, 2031. Forms.

2032, Construction of the Code.

2053, Repeal of former statutes.

2034, Time when Code takes effect..

See. 198). Words used in this Code are to be understood Words, bow
in their-ordinary sense, except when a contrary intention plain~
lv appears, and except ezlso that the words hercinafter ex-
plained are to be understood as thus explained.

Sec. 2000. Whenever the meaning of a word or phrase is sundry words.
defined in any part of this Code, such definition is applicable
to the same word or phrase wherever it occurs, except where a
contrary intention plainly appears.

Sec. 2001. There are three degrees of care and of diligence pegrens ot
mentioned in this Code, namely, slight, ordinary and great. dilhgenes,
The latter include the former.

See. 2002. Slight care or diligence is such as persons of or- g.ro ane
dinary prudence usually exercise about their own affairs of “!"**"*
glight importance ; ordinary care or diligence is such as they
usually exercise about their own afluirs of ordinary impor~
tance ; and great care or diligence is such as they usually cx-
ercise about their own affairs of great importaunce.

Sec. 2003. There are three degrees of negligence mentioned Degrees of
- . . . negligence.
n this Code, namely, slight, ordinary and gross. The latter o
include the former.

Sec. 2004. Slight negligence consists in the want of great
care and diligence ; ordinary negligence, in the want of ordi-
nary care and diligence ; and gross negligence, in the want of
tlight care and diligence.

Negligonce.
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Sce. 2005. The term ¢ children,” as used in this Code, in-
cludes children by birth and by adoption.

Sec. 2006. Except in Part III of this Division, every one
who owes to another the performance of an obligation is ealled
a debtor, and the one to whom he owes it 1s called a creditor.

Sec. 2007. Good faith consists in an honest intention to ab-
stain from taking any unconscientious advantage of another,
even through the forms or technicalities. of law, together with
an absence of all information or belief of facts which would
render the transaction unconscientious.

See. 2003. Notice is either actual or constructive.

See. 2009. Actual notice consists in express information of
a fact.

Sec. 2010. Constructive notice is notice imputed by the law
to a person not having actual notice.

Sco. 2011. Every person who has actual notice of circum-
stances sufficient to put a.prudent man upon inguiry astos
particular fact, and who omits to make such inquiry with rea-
sonable diligence, is deemed to have constructive notice of the
fact itself.

Sce. 2012. A notice which is false when given, is not made
valid by the subsequent happening of the event.

Sec. 2013. The word ““paper,” as used in this Code, means
any flexible material upon which it is usual to write.

Sec. 2014. The word * person,” as used in this Code, ex-
cept when used by way of contrast, includes not only human
beings, but bodies politic or corporate.

Sec. 2015. The word ‘“several,” as used in this Code inre-

lation to number, means two or more.

Sec. 2016. The words ‘* third persons,” as used in this Code,
include all who are not parties to the obligation or transactiol
concerning which the phrase is used.

Sec. 2017. Helidays, within the meaning of this Code, 8¢
every Sunday, the first day of January, the twenty-second day
of February, the fourth day of July, the twenty fifth day of
December, every day on which an election is held throughous
the Territory, ard every day appointed by the president of the
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United States, or by the governor of this Territory, for a pub-
lic fast, thanksgiving, or holiday.
Sec. 2018. If the first of January, the twenty-second of Feb-

ruary, the fourth of July, or the twenty-fifth of Decewmber,
falls upon a Sunday, the Monday following i a holiday.

Sec. 201Y. All other days than those mentioned in the Jast Businessdays.
two scctions are to be decmed business days, for all purposes.

Sec. 2020. Whenever any act of a sccular nature, other Cirtainacta |
than a work of nccessity or mercy, 13 appointed by law or con- ¢ulubdars.
tract to be performed upon a particular day, which day falls
upon a holiday, such act may be performed upon the next busi~
tess day,with the same eficet as if it had been performed upon

the day appointed.

Sec. 2021. Usage, within the meaning of this Code, is a Usage what.
reasonalile and lawful public custom concerning transactions
of the saine nature as those which are to be affected thereby,
existing at the place where the obligation is to be performed,
and either known to the parties, or so well established, gener-
Yand uniform, that they must be presumed to have acted with
rference thereto.

Sec. 2022. The words‘ usual,” and ‘ customary,” as used ¢
i this Code, mean *“according to usage.”

Sec. 2023. A valuable consideration, within the meaning of vaiue.
this Code, is a thing of value parted with, or a new obligation
asumed, at the time of obtaining a thing, which is a substan~
tial compensation for that which is obtained thereby. It is
also called simply  value.”

Sec. 2024. The word * verdict,” as used in this Code, in- Verdist.
cludes not only the verdict of a jury, but also the finding upon

the fucts, of a judge, or of a referee appointed to determine
the issues in a cause.

Sec. 2025. The word ¢ year’’ as used in this Code, meansg Time.
2 calendar year, and “ month ' a calendar month, Fractions
of & year are to be computed by the number of months, thus,
balf a year is six months. Fractions of a day are to be disre-
garded in computations which include more than one day, and
volve no qnestioni of priority.
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Sec. 2020. Words used in this Code in the masculine gen-
der inclule the feminine, except where a contrary intention
plainly appears.

Sec. 2027. Words used in this Code in the singular num-
ber include the plural, and the plural the singular, except
where a contrary intention plainly appears.

Sec. 2023. Any act required to be done by or before a com-
missioner of deeds, may be done by or before any officer men-
tioned in scctions 517, 518 and 519 of this Code, subject to
the regulations contained in those scctions.

Sce. 2020, The words ¢ compound interest,”” as used in
this Code, mean interest computed with semi-annual rests.

Sce. 2030. The words “writing”” and * written,”” as used in
this Code, include ‘¢ printing’ and *‘ printed,”” except in the
case of signatures, and where the words are used by way of
contrast to printing. Writing may be made in any manuer,
except that when a person entitled to require the execution of
a writing demands that it be made with ink, it must be so

made.

Sec. 2031. The forms contained in the schedule annexed to
this Code are to be deemed suflicient for the purposes designa-
ted in the caption of each respectively, and whenever any per~
son is entitled to receive an instrument now com:motly known
by any such designation, he is entitled to receive it in the form
given in the schedule, and cannot require it to be given in any
other form, unless it has been otherwise expressly agreed.

See. 2032. The rule that statutes in derogation of the com+
mon law are to be strictly construed has no application to this

Code.

Sece. 2033. Al statates, laws and rules herctofore in force
in this Territory, inconsistent with the provisions of this Code,
are hefeby repealed or abrogated; but such repeal or abroga-
tion does not revive any former law heretofore repealed, nor
does it affect any right already existing or accrued, or any
proceeding already taken, except as in this Code provided;
Provided: That the practice and procedure as established
by chapter I, of the laws of 1862, entitled * An act to

establish a code of civil procedure,” approved May, 1862, 80
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far as applicable to this code, shall remain in full force and
effect ; and, provided further, That nothing contained in this
'ude shall be so construed as to abrogate or impair the provis-
ions of any statute exempting property from levy under exe~
cation for debt.
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Sec. 2034. This Code shall take effect from and after the When totake

date of its approval.

SCHEDULE OF FORMS.

No. 1.
GRANT OF REAL PROPERTY, WITHOUT COVE-
NANTS.

THIS GRANT, made the...... day of cevernnennnnnn ,in the
AL S ,between A. B., of.cconiurnnninnnin, , of the first part,
wd C. D., of vervnrnniannanns ., of the second part, witnesseth:
t That the party of the first part hereby grants to the party
of the second part, in consideration of ............... dollars, now
received, all the real property sitnated in ..........covneeis ,and

bounded ..eveenenrenens
Wirxess the hand and seal of the party of the first part.
- A. B. [Seal.]

Sealed and delivered in the
presence of

E. F.

No. 2.
GRANT OF REAYL PROPERTY, WITH COVENANTS.

THIS GRANT, made the ...... day of seeerrivnnnenns ,in the
Joar ........ , between A. B., of... ........... , of the first part,

Wd C. D., of ceeerererrernns , of the second part, witnesseth : .

effcet.
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I. That the party of the first part hereby grants to the par-
ty of the second part, in consideration of ....... creens dollars,
now received, all the real property situated in............... and
bounded ...............

1I. That the party of the first part covenants with the par-
ty of the second part, that the former is now seized in fee sim-
ple of the property granted; that the latter shall enjoy the
same without any lawful disturbance ; that the same is free from
all incumbrances; that che party of the first part, and all per-
sons acquiring any interest in the same through or for him,
will, on demand, execute and deliver to the party of the scc-
ond part, at the expense of the latter, any further assurance
of the same that may be reasonably required; and that the
party of the first part will warrant to the party of the second
part all the said property against every person lawfully claim-
ing the same.

WitNEss the hand and seal of the party of the first part.

A. B. [Seal]

Sealed and delivered in the

presence of }

E. F.

No. 3.
LEASE.

THIS LEASE, made the...... day of ........... , in the year
consenees , between A. B,. of............... of the first part, and C.
D., of weceuennnnes , of the second part witnesseth:

That the party of the first part lets, and the party of the
second part hires, the [describing the property let], for the
term of............. .., at the [annual]rent of ............ dollars,
to be paid by the party of the second part to the party of the
first part [in equal quarterly payments].

[Signatures.]
No. 4.
MORTGAGE OF REAL PROPERTY.
THIS MORTGAGE, made the ...... day of............ , in the

year........., between A. B., of.ecc.ccecerernnns, of tho first
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part, and C. D., of ceceereeenannniin, , of the second part, witness-
eth:
[I.] That in consideration of ............... dollars, now re-

ceived, the party of the first part hereby mortgages to the par-
ty of the sccond part [here describe the property], as security
for the payment to him of .............. dollars, on [or before]
the vvevenene day of vcocevnnnnnnnn. ,18..., with interest thercon [or,
as security for the payment of a bond, describing <t, &c.]

[f a power of sale 78 tobe given add,] II. That in case of
the non-payment of the principal sum, or of any part of the in-
terest thereon, when due, the party of the sccoud part may
enter upon and sell the property above described, in the man-
ner prescribed by the Civil Code and the Code of Civil Proced-
ure of this Territory, and apply the proceeds of such sale to
the satisfaction of the amount due under this mortgage, and of
the expenses of the sale; the residue to be forthwith paid to
the party of the first part.

[If the interest clause i8 to be inserted, add,] III. That, if
the interest upon the principal sum mentioned herein is not
fully paid as it falls due, the entire principal shall become im~
tediately due and payable, at the option of the party of the
sccond part.

[If the tnsurance clause is to be tnserted, add,] IV. That
the party of the first part shall, at his own expense, keep the
[buildings] on the said property insured against fire in a repu-
table insurance office, for the benefit of the party of the sec-
ond part, to the extent of ............ dollars, until this mort«
gage is paid or otherwise extinguished.

Wirness the hand and seal of the party of the first part.

A. D. [Seal.]

Sealed and delivered in the
presence of

E. F.
No. &.
MORTGAGE OF PERSONAL PROPERTY.
TIIS MORTGAGE, made the......day of ............ in the
year......... ,between A. B. of....ccceuienennin, , of the first part,

and C, D, ofcceviiivnnanees , of the second part, witnesseth :

333
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[I.] That in consideration of .............. dollars, now re-
ceived, the party of the first part hereby mortgages to the par-
ty of the second part [here describe the pro perty?. as security
tor the payment to him of ......ce.ueees dollars, on [or before] .
the...... day ofeuvvinennss , 18..., with interest thereon [or, as se-
curity for the payment of a bond, deseribing it, &c.]

[If a power of sale i to be given, add,] II. That in case of
the non-payment of the principal sum, or of any part of the in-
tercst thercon, when due, the party of the second part may en-
ter upon any place where the said property is situated, and
sell the property above described, in the manner prescribed by
the Civil Code and the Code of Civil Procedure of this Terri-
tory, and apply the proceeds of such sale to the satisfaction of
the amount due under this mortgage, and of the expenses of
the sale; the residue to be ferthwith paid to the party of the
first part.

[If tle interest clause is to be insorted, add,] III. That, if
the interest upon the principal sum mentioned herein is not
fully paid a3 it falls due, the entire principal shall become im-
mediately payable, at the option of the party of the second
part.

[7f the inswrance clause 18 to be inserted, add,] 1V. That
the pariy of the first part shall, at his own expense, keep the
said property insurcd against [fire] in a reputable insurance
office, for the benefit of the party of the second part, to the ex-
tent ofeeeninenninne, dollars, until this mortgage is paid or other-
wise extinguished.

[In case the principal obligation is for a term longer than
oneyear, add,] V. That the party of the first part hereby
agrees to cxecute, upon demand, at any time after cleven
months from the date hereof, a new mortgage to the same cffect,
to secure so much of the ebligation for which this mortgage
a security as will remain unsatisfied at the end of one year from
this date.

WiTNESS the kand and seal of the party of the first part.
A. B. [Seal]

Sealed and delivered in the
presence of

E. F.
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No. 6.
BOND.

THIS BOND, made the......day of............ , in the year
......... , between A. B., of...........eevueuiasy of the first part,
and C. D., of..ccovvirennannnn, , of the second part, witnesseth :

That the party of the first part, being indebted unto the par-
ty of the second part in the sum of............ dollars, hereby

binds bimself to pay the same to the said party of the second
part, or to his order [or, to the bearer], [in....years from the
date hereof, with interest at the rate of......per cent. a year,
payable half-yearly on the...... day of..cccvunnnnnnn. and............ ]
WirxEess the hand and seal of the party of the first part.
A. B. [Seal]
Sealed and delivered in the }
presence of

E. F.

No. T.
BILL OF LADING..

RECEIVED, in good order [on board'the ship............,or,
Mmthe....overnnenes railway], from A. B. [name of consignor),
[one thousand barrels of flour, or-otherwise describing the
goods], to be delivered at............ , to the order of C. D. [or,
10 the bearer], on payment of............ freightage, [and.........
primage.]

[Date. ] [ Signature.]

No. 8.
CHARTER-PARTY.

THIS CHARTER-PARTY, made the ...... day of veeovvnes
inthe year ........, , between AL B.; of ..coovveniniin, , of the
first part, and C. D., of .cccevuvererrennns , of thesecond paxt, wit-
Desseth -

L. That the party of the first part lets to the party of the
fecond part, the [ship] ..........eveeeee, ,now lying at ...... .....
*f which E. F. is master, for a voyage to be made from

3685
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...... to «.eeoenrens [or, for the term of .................. from the
date hereof.]

II. Thac the party of the first part warrants that the said
[ship] shall be [kept] seaworthy, and in every respect fit for
the voyage [and shall be provided with a sufficient crew and
provisions.]

ITI. That the party of the second part may put on board the
said [ship] any goods whatever, except such as are eontraband
of war.

IV. [If the vessel s chartered for a voyage only] That the

party of the second part shadll’be allowed ... .. days for loading
at the port of .......ccoeiiil. , and ...l days for discharg-
ing [and reloading] at the portof ....coveennninin. , [and ..eeeee
days for final discharge at the port of ..........c.c..ee. ], exclu

sive, in each case, of Sundays'and legal holidays; and-com-
mencing, in each case, from the'time that notice is given to the
party of the second part, or his proper agént, of the readiness
of the vessel to receive or discharge cargo; and that for every
day of additional detention of the vessel for these purposes, the
party of the second part shall pay to the party of thetirst part
............ dollars,

V. That the party of the second partsshall pay to the party
of the first part, at «.ccoovvvennnennn. , Within ......... days after
the arrival of the said [ship] at that port, .cceeueenieeeenes dol-
lars, in full for the hire of the same [and shall also.pay, asthey
fall due, the expenses of victualing and manning the same, and
all port chargesand pilotage that may be due thereon].

WITNESS the hands and seals of the parties.

A. B. [Seal]
C. D. [Seal]
Sealed and delivered in the }

presence of

G. II,

No. 9.
BOTTOMRY BOND.

TOIS BOTTOMRY BOND, made the....... day of ccees oot
«eee.ey in the year ....... ..., between A. B, of ....000ve”
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the [master] of the [ship]........... , now lyingat . ....
..... , of the first part, and C. D., of .........., of the
second part, witnesseth :

I. That whereas [stating the circumstances which render the
hypothecation proper], and whereas, the party of the second
part has lent to the party of the first part, for the use of the
said vessel, thesum of ..... ..dollars; now therefore, the party
of the first part binds himself, the said vessel and her freight-
age, for the payment to the party of the second part of the

said sum, with ......... .'dollars in addition, as maratime
interest, within....... days after the arrival of the said ves-
sel uninjuredac ....... [or, on the ... .day of ............... ,
18......, if the said vessel is not previously lost by perils other

than its unseaworthiness at setting out, or the barratry of its
master .

II. That, in case of the loss or injury of the said vessel [from
ay of the above mentioned perils], the party of the first part
shall pay to the party of the second part so much only of the
s3id sam and interest as may be equivalent to the net value, to
to¢ owner, of any portion or proceeds of the said vessel, saved
W him.

WirNess the hand and seal of the party of the first part.

A. B. [Seal.]

Sealed and-delivered in the }

presence of
E.F.
No. 10.
RESPONDENTIA BOND.

THIS RESPONDENTIA BOND, made the. . ... day of
...... ‘s sy in the year. .. ......., between A. B, of. ..
*+ve.e .y the [master] of the [ship]........... , now ly-
ingat.......,of the first part,and C. D.of...........

of the second part witnesseth :

L. That whereas [stating the circumstances which render the
kypothecation proper], snd whereas the party of the second
part has lent to the party of the first part, for the use of the
taid vessel, the sum of...... . .dollars ; now therefore, the
Party of the first part binds himself, and all the cargo laden
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and to be laden on board the said vessel, for the repayment to
the party of the second part of the said sum, with ............
dollars in addition, as maritime interest, within......... days
after the arrival of the said cargo uninjured at......... .. .Jor,
on the...... day of..... ........, 18..,if the said cargo is not
previously lost by perils other than the barratry of the master].

II. That in case of the loss or injury of the said cargo [from
any of the above mentioned perils], the party of the first part
shall pay to the party of the second part so much only of the
said suw and interest as may be equivalent to the net value, to
the owner, of any portion or proceeds of the said cargo, saved
to him.

Wizxgss the hand and seal of the party of the first part.
A. B. [Seal]

Sealed and delivered in the
presence of

E. F.

No. 11.
POLICY OF MARINE INSURANCE ON VESSEL.

THIS POLICY OF MARINE INSURANOE, made the...
day of .. ..., in the year......., between A. B. [name o
insurer], of . ... ... , and C. D. [name of insured, of ........
..... , witnesseth :

That in consideration of the premium of ...... dollars, be-
ing at the rateof . . ... per cent. upon the amount of insurance,
now reccived from the said C. D., the said A. B. 1NsURES him
to the extent of . ... .. . dollars, upon his interest [as mort-
gagee, or otherwise, if he i3 not the absolute owner] in the[onc-
fourth part of the ship...... ], which interest is bereby
valuedat . ... .. dollars.

This insurance is made upon the following terms:

I. The period during which this insurance is to continue i

from the ...... day of w.ieccey 18. .. ., at noon, until the. . .-
dayof........ , 18...., at noon [or, at and from the port
Of vvuunnnn to the port of . ....... , until the said vessel

has been safely moored at the last name port for twenty-four
hours].
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II. The risks insured against areall perils and losses of every
kind, which may happen to the said vessel during the period
above specified, except those which are caused by the unsea-
worthiness of the vessel.

IIL. In case of any disaster happening to the subject of insu-
nance, the insured must labor for its recovery, and the insurer
will contribute to the expense thereof according to the amount
insured.

IV. Partial losses, amounting in the aggregate, on a single
voyage, to less than [five] per cent. of the value of the subject
of insurance, after making the usual deductions, are excepted
from this insurance.

V. No act of the insurer or of the insured, in saving or re-
ewvering from disaster the property insured, is to be deemed an
awcceptance or waiver of abundonment.

VI. In adjusting a partial loss, the old materials are to be
ipplied towards payment for the new, and, exceptin the case of
wmchors, cannon, and metal skeathing, one-third is to be deduct-
 from the remaining cost of repairs; in the case of metal
theathing, deduction is to be made from the cost of its repair, at
W rate of two and a half per cent. for each month during

viich the old sheathing was on the vessel ; in coneidering a claim
for a constructive total loss, similar deductions are to be made
from the estimated expenses of repairs, and if, afier making
such deductions, the expenses would not exceed one-half the
value of the vessel, the loss is to be deemed partial only.

VIL. The amount of any note given for premium under this
policy, if unpaid, is to be deducted from any payment of loss.

VIII. The amount of a loss insured against is payable to
teeereans » for the benefit of [whom it may concern], within......
days after proof of loss and interest is given to the insurer..

IX. If the insured has effected any prior insurance upon-the
Wme subject, the insurer herein is liable only for o much of a
loss ag i not covered by such prior insurance, and rust retarn
%e premium upon the rest; but if the insured effects a subse-
Quent insurance, the insurer herein is nevertheless liable to the
il amount herein specified, and has no right to contribution
from such subsequent insurer.

X In case thg4 insured is entitled to a return of premium,
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in whole or in part, the insurer is entitled to retain [one half

of ore per cent.] in all events.
[Signature.]

No. 12.
POLICY OF MARINE INSURANCE ON CARGO.

THIS POLICY OF MARINE INSURANCE, made the
...... day of... ..in the year......, between A. B. [name of in-
sarer], of, ..... «and C. D. [name of tnsured], of...... , Witnesss
eth:

That in consideration of a premium of ........ dollars, being
at the rate of......per ‘cent. upon the amount of insarance, now
received from the said ‘C. ®., the said A. B. INsURES him to.
the extent of ...... ...dollars, &pon his interest [as mortgager
or otherswise, if he i8-not the absolute owner] in [describing the
property], on board the [ship] cceeeeeesy Of aeneen. , which inter-
est is hereby valued at......... dollars.

This insurance is made upon the following terms«<

I. The period during which this insurance is to continue s
from the.........day of........., 18..., at noon until the........
day of........., 18..., at noon [or, from the commencement of
loading the cargo insured,at ‘the port of......... until it is safe-
ly landed at the port of....v...uvuu0l ]

I1. The risks insured against are all perils and losses of ev-
ery kiod which may happen to the cargo insured, during the
period above specified, except those which arise from the in-
herent wature thereof, without external injury.

III. fn case of any disaster happening to the subject of in-
surance, the insured must labor for its recovery, and the insu-
rer will contribute to the expense thereof according to the
amount insured.

IV. Partisl losses are excepted from this insurance in the
following owses:

1. [Here specify articles particularly, with the rate of par-
ticular average allowed.]

2. Losses by dampness, change of flavor, mustiness, or mold,
unless caused by actual contact of water with the articles dam-
aged., :
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3. Leakage of any liquid, unless caused by stranding or cel-
lision with another vessel.

V. No act of the insurer or of the insured, in saving or re-
covering from disaster the property insured, is to be deemed an
acceptance or waiver of abandonment.

VI. The amount of any note given for premium under this
policy, if unpaid, is to be deducted from any payment of loss.

VII. The amount of a luss insured against is payable to......
......... , for the benefit of..............., within.........days after
proof of loss and interest is given to the insurer. ‘

VIII. If the insured has effected any prior insurance upon
the same subject, the insurer herein is liable only for so much of
sloss as is not covered by such prior insurance, and must return
the premium upon the rest; but if the insured effects a subse~
quent insurance, the insurer herein isnevertheless liable to the
full amount herein specified, and has no right to centributien
from such subsequent insurer.

IX. In case the insured is entitled to a return of premiom,
in whole or én part, the insurer herein is entitled to retain [one
balf of one per cent ] in all events.

[Signature.]

No. 18.
POLICY OF MARINE INSURANCE ON FREIGHTAGE.

THIS POLICY OF MARINE INSURANCE, made the
...... day of........., in the year........., between A. B. [name
of insurer], of ..... ..cereeey and C. D. [name of insured], of
ssieeeiaanes, Witnesseth :

That in consideration of a premium of....... ceesenes dollars,
being at the rate of......per cent. upon the amount of insurance,
now received from the said C. D., the said A. B. IN8URES
bim to the extent of ......... dollars, upon his interest [describ-
U ifnot absolute] in the freightage upon all cargo laden or to
be laden on board the............ of cieevnranns , which interest is
hereby valued at........ esereecdollars,

This insurance is made upon the following terms :
1. The period during which this insuranceis to continue is
from the......dsy of......, 18..., at noon until the ........ .day of
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In..., av noon o , .0 che 2wanen ement of loading cargoon
the'said vessel, at the port o . ... until 1t i3 safely landed at
the port of............ 1.

II. The risks insured agai « are all perils and losses of

every kind, which may happe: Ju-ing the period above specis
fied, to prevent the said ship from earning the freightage in-
sured ; except lcsses arising from the neglect of the master to
save freightage by procuring other vessels to convey the cargo
to its destination, when necessary and practicable, or from his
neglect to preserve damaged cargo.

III. In case of any disaster happening to the subject of in-
surance, the insured must labor for its recovery, and the insu-
rer will contribute. to the expense. thereof according to the
amount insured.

IV.. Rartial losses, amounting in the aggregate, on a single

voyage, to less thun [five] per cent. of the value of the subject |
of insurance, afier making the usual deductions, are excepsed

from this insurance. ‘

V. No act of the insurer or of the insured, in saving or se-
covering from disaster the property insured, is to be deemed an
acceptance or waiver of abandonment.

VI. The amount of any note given for premium under
this policy, if unpaid, is to be deducted from any payment of
loss.

VII. The amount of a loss insured against is payable to—
ecessesoofor the benefit of,......... within....... ..days after proof
of loss and interest is givenr to the insurer.

VIIIL. If the insured has effected any prior insurance upon
the same subject, the insurer herein is liable only for so much
of a loss as is not covered by such prior insurance, and must
return the premium upon the rest; but if the insured effects 3
subsequent insurance, the irsurer herein is nevertheless liable
to the full amount herein specified, and has no right to con-
tribution from such subsequent insurer.

IX. In case the insured is entitled to a return of premium,
in whole or in part, the insurer is entitled to retain [one-hslf
of one per cent.] in all events.

[ Signature.]
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POLICY OF FIRE :+5! RANCE.

That in counsideration of a premium of......... dollars, being
at the rate of......per cent. upen the amount of insurance, now
received from the said C. D. the said A. B. INSCURES him to
the extent of............ dollars, upon his interest [as mortgagee,
or otherwise, if he 18 not the absolute owner], in [deseribing
the property .

This insurance is made upon the following terms:

I. The period during which this insurance is to continue is
from the......day of............ , 18—, at noon, until the......

day of............, 18—, at noon.

II. The risks insured against are loss or damage by fire.

ITI. A loss caused by invasion, insurrection, riot, civil com-
wtion, or any military or usurped power, is excepted.

IV. This policy does not cover books of account, written ob-
ligations, securities, or cvidences of title or of debt, money or
bullion, casts, jewelry, medals, musical er scientific instruments
(other tham a piano forte in a dwelling house), patterns, pic«
tures, plate, precious stones, printed musie, sculptures, statu-
ary, or watches, except so far as the same are specially men-
tioned herein.

V. If any explosive substance is kept upon the premises
herein mentioned, in quantities greater than or in a manner
different from that allowed by law, this policy is suspended un-
til the law is obeyed.

VL. This policy is suspended during the use of the premises
herein montioned for any of the following purposes, without
the w-‘ten consent of the insurer [specifying the purposes].

VII. In case the property insured is in peril of damage by
fire, the insured must use his best efforts to protect it there~
from, the expense of which shall be paid by the insurer to'the
txtent of this insurance.

3
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VIII. The property insured cannot be abandoned to the in-
surer.

1X. Written notice of loss must be given to the insurer with-
in a reasonable time thereafter, and the insured must deliver to
the insurer a statement in writing, verified by his oath or affir-
mation, showing to the best of his knowledge and belief :

1. The ownership of the thing insured ;

2. Its cash value at the time of loss;

3. By whom, and for what purposes, the premises on which
the loss occurred were occupied ;

4. When a0d how the fire originated ;

& All other insurance upon the same property, givinga
copy of the written portions of each policy. :

X. The insurer has a right to enter upon the premises where
a loss occurs, and to examiae all property insured, after a loss,
and all books and papers relating to such property.

XI. The insurer may, at his option, pay for a loss accor-
ding to the cash value at the time of loss, or replxce the thing
lost or injured with another thing of the same kind and quality,
or repair the injury, if it can be fully repaired ; but noticeof
his election to do so must be given within thirty days after no-
tice of lose, or the right thereof i3 lost.

XIL Ia case of any othen insurance ugon the property here-
by ineured, the insurer berein is liable only for such propor-
tioa of the whole loss, as the amount hereby insured bears to
the gross amount of insurance effected ; and a floating policy,
sufficient in terms to cover the property hereby insured, is to
be deemed to cover any excess of the valae of such property
over the amount specifically insured thereon.

{XIII. This policy shall be void if any other insarance BoW
exists, or is hereafter effected upon the same property, without
the written consent of the insurer herein].

XIIL [or X1V.] The amount of a loss insured againstis
payable to the insured in thirty days after proof of loss and in-
terest is given to the insurer.

XIV. [or XV.] This insurance may be terminated at any
time by the insured, on notice to the insurer; in which case
the insurer must refund all premium paid in excess of the cus-
tomary short rates for the time the policy has been in force.
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It may also be terminated by the insurer, upon giving notice
to the insured, and refunding to him a ratable proportion of

the premium paid, according to the time that the policy has
been in force.

[Signature.]

No. 15.
POLICY OF LIFE INSURANCE.

ooooooooo

day of............ , in the year....... .., between A. B. [name of
tnsurer], of ceceerenennens y and C. D. [name of insured}, of......
witnesseth :

That in consideration of a premium of............... dollars,

being at the rate of —~—per cent. upon the amount of insu-
rance, now received from the said C. D. [and of the annual
premium of«——dollars, to be paid on or before the......day of
———in every year during the period insured], the said A. B.
- INSURES him to the extent of........ dollars, upon the life of
\name of persan whose life s insured).

This insurance is made upan the following terms:

1. The period during which this insurance is to continue is

the life of ......cccceuee. [or, from......... 7 S

II. The amount to be paid in case of the death of the said
revsrnoae 1 T, dollars [ with participation.im profits], which
18 t0 be paid to........ ««;[ his executors, administrators, or as-

tigns, or if the policy is sssued to the wife of the person whose
life is inaured, for her sole use, or, in case of her death, to her
childiren, or their guardian, for their use, or, if she leaves no
child, then to her executors or administrators], at......... y in
sixty days efter notice and proof of the death of, ............ de-
ducting therefrom so much of the premium for the then curs
rent year as may be unpaid..

IIL. If, without the written consent of the insurer, the per-
ton whose life is insured passes beyond the boundaries of the
United States of America, otherwise than into Canada, Nova
Beotia, or New Brunswick ; or passes west of the 100th degree
“l west longitude, or north of the 50th degree of north latitude ;

or between the 1252 of July and the 1st of November passes

3
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south of 36 degrees, 30 minutes of north latitude ; or enters
upon a voyage on the high seas; or becomes personally en-
gaged in blasting, mining, submarine operations, or in the
production of highly inflammable or explosive substances, or in
working a steam-engine in any capacity, or in service or lgbor
upon any railroad or in any kind of navigation, or in any milita-
ry or naval service (other than that of the militia when not actu-
ally employed in military operations), the insurer shall not be
liable to any payment uoder this policy, in case of his death
while so situated or engaged, or in case of his death from any
disease contracted or injury suffered while so situated or en-
gaged, and the insurer may in any such case terminate this
policy.

IV. If the person whose life is insured commits suicide, or
dies from any injury suffered in a duel in which he is in any
way engaged, or suffered in consequence of the violation of a
penal law, or if the representations made upon the application
for this policy are in any material respect untrue, this policy
shall be void.

V. Upon the expiration of this policv, or in ease it is now
or hereafter becomes veid, all payments made thereun shall be-
long to the insurer.

VL If this policy is transferred or hypothecated, proof of
the right of the helder to receive the amount of insurance must
be given to the insurer sixty days before payment can be
required.

[Signature.]

Approved, January 12th, 1866.



	Chapter 1



