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JUSTICES CODE.

An Act to Establish the Courts and Define the Jurisdiction of Justi~
ces of the Peace.

Be it enacted by the Legislative Assembly of the Tervitory of

Dackota :

JURISDICTION OF JUSTICES OF THE PEACE.

Section 1. The jurisdiction of justices of the peace in all surisdistion
. . .« e limited to
cases shall, unless otherwise directed by law, be limited to the ceusty.

county wherein they may have been elected, and where they
shall reside.

Sec. 2. Justices of the peace within and coextensive with Powers ot
. . . o e 3e 4 N justices.
their respective counties, shall have jurisdiction and authority :

1. To administer an osth or affirmation authorized or re«
quired by law tobe administered ;

2. To take the acknowledgment of deeds, mortgages, and
other instruments of writing;

3. To solemnize marriages;

4. Toissuesubpena for witnesses and coerce their attendance
in causes or matters pending before them, or other cause or mat-
ter wherein they may be required to take depositions ;

5. To try the action for forcible entry and detention, or de-
tention only, of real property ;

6. To proceed against security for costs and bail for the stay
of execution on their dockets;

7. To issue attachments, and proceed against the goods and
effects of debtors in certain cases; \

8. To issue executions on judgments rendered by them ;

9. To try the right of the claimant to property taken in exe-
tlion or on attachment ;

10. Of an action arising on contract for the recovery of

:‘Oney only, if the sum claimed does not exceed one hundred
ollars; :
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11. Of an action for damages for an injury to the person or
to the real property, ‘or for taking, detaining, or injuring per-
sonal property, if the damages claimed do not exceed one hun-
dred dollars;

12. Of an action for a penalty not exceeding one hundred
dollars, given by the statutes;

13. Of an action upon a bond, conditioned for the payment
of money not exceeding one hundred dollars, though the pen~
alty exceed that sum, the judgwment to be given for the sum
actually due, when the payments are to be made by install-
ments, an action may be brought for such installment as it be-
comes due;

14. Of an action upon a surety bond or undertaking taken
by them, if the penalty do not exceed one hundred dollars;

15. To take and enter judgment on the eonfession of a de«
fendant when the amount does not exceed one hundred dollars;

16. In all civil actions to be brought against constable or
the sureties to bis official undertakings, or against both, for the
failure of any constable to pay over any money by him collect-

- ed, to the party thereto entitled, or for any neglect of duty by

such constable in his official capacity, when the sum sought to
be recovered by the plaintiff in such action, shall not exceed
one hundred dollars.

Sec. 8. Justices of the peace shall not have cognizance of
any action :

1. To recover damages for an assault, or assault and battery
where the damages exceed one hundred dollars ;

2. In actions for malicious prosecution;

8. In actions against justices of the peace u: nther officers
for misconduct in office, except in eases provided in this oot 0F
by statute;

4. In actions for slander, verbal or written ;

5. In actions on contract for real estate;

6. In actions for false imprisonment ;

7. In actions for libel, or criminal conversation, or seduc
tion, or upon a promise to marry, except in cases provided By
statute ;

8. Nor in actions in which the title to real estate is sought ¢
be recovered, or may properly be drawn in question, excep?
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actions for trespass on real estate which are provided for in
this act or by statute.

Sec. 4. Every justice of the peacc shall keep his office in Justiss wher
the precinct for which he may be elected, and not elsewhere; omce.

but he may issue process in any place in the county.

Sec. 5. No justice of the peace shall hold his office in the Justice zot te

same room with a practicing attorney, unless such attorney Jii» prasticiog
shall be his law partner ; and in that case, such partner shall
not be permitted to appear or practice as an attorney, in any

case tried before sach justice.
Sec. 6. Every justice of the peace elected in any precinct in Anutwerity and

this Territory, after qualifying, is hereby authorized to kold Juica”
his court for the trial of all aetions of which jurisdiction is giv-

en bim by this act, and to hear, try, and determine the same
according to law; and for that purpose, where no special pro-

vision is otherwise made by law, such court shall be vested with

all the necessary powers which are possessed by courts of record

io this Ter ritory ; and all laws of a general nature are to apply

to such justices’ court, so far as the same may be applicable,

“and not incopsistent with the provisions of this act.”

COMMENCEMENT OF SUITS.—SERVICE AND RE-~
TURN OF PROCESS.

Sec. 7. Every justice of the peace shall keep a docket in Justicer to keep
which he shall enter : whai to contain,

1. The title of all causes commenced before him ;

2. The time when the process was issued against the defend-
ant, and the particular nature thereof;

3. The time when the parties appeared before him either
without, or upon the return of process;

4. A brief statement of the nature of the plaintiff’s demand,
and the amount claimed, and if any set-off was pleaded, a simi-
lar statement of the set-off, and the amount estimated;

5. Every adjournment, stating at whose request, and for
what time ;

6. The time when the trial was had, stating whether the same
%8 by the jury or by the justice;

T. The verdict of the jury, and when rendered ;
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8. The time of issuing execution, and the name of the officer
to whom delivered, and an account of the debt, damages and
costs, and the fees due to each person separately ;

9. The fact of an appeal having been made and allowed, and
when made and allowed ;

10. Satisfaction of judgment when made-;

11. And such other entries as may be material.

Sec. 8. Actions before justices of the -peace are commenced
by summons, or by the appearance and agreement of the parties
without summons. In the former the action is deemed. com
menced upon delivery of thevwrit to the constable to be served;
and he shafllrmote thereon the time of receiving the same. In
the latser.case, the action is deemed commenced at the time of
docketing the case.

Sec. 9. When a guardian to the suit is necessary, he must
be appointed by the juscice as follows :

1. If the infant be plaintiff, the appointment must be made
before the summons is issued, upon the application of the infant,
if he be of the age of fourteen years or upwards ; if under that
age, upon the spplication of some friend. The consent in wri-
ting of the gwardian to be appointed, and to be responsible for
costs if he fail'in the action, must be filed with the justice;

2. If the infant be defendant, the guardian must be appoint-
ed before the tridl. Tt is the right of the infant to nominate
his own guardian, if the infant be over fourteen years of age,
and the proposed guardian be present and consent in writingto
be appointed. Otherwise the justice wray appoint any suitable
person who gives such consent.

Sec. 10. The style of the summons-shall be: ¢ The Terri
tory of Dakota, ......... county;™ it shall be dated the day it
is issued, signed by the justice issuing the same, directed to the
constable or sheriff of the proper county (except in case 8 per-
son be deputed to serve it, in which oase it shall be directed to
such person), must contain the names of the defendant or de.
fendants, if known ; if unknown, give a description of him or
them, and command the officer or person serving the same, 1
summon the defendant or defendants to appear before such j‘.’s’
tice, at his office, in ......... county, at a time specified therei
and must describe the plaintiff’s cause of action in such gener*
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al terms as to apprise the defendant of the nature of the claim

against him, and there shall be indorsed on the writ the amount

for which the plaintiff will take judgment if the defendant fail

toappear. If the defendant fail to appear, judgment shall not Jf-rendsnt
berendered for a larger amount and the costs.

Se¢. 11. The summons must be returnable not more than Jrmmensre-
twelve days from its date, and must be served at least three jiitev
days before the time of appearance ; as follows :

1. By delivering a copy of the summons with the indorsement
thereon (certified by the constable or person serving the same
to be a true copy), to the defendant, or leaving the same at his
wnal place of residence;

2. An acknowledgment on the back of the summons, or the
voluntary appearance of a defendant, is equivalent to service.

Sec. 12. A summons against a corporation may be served Bammons, how
won the president, meyor, chairman of the board of direc. cerverstion:
tors or trustees, or other cliief~ofRer ; or, if its chief officer be
not found in the couaty, upon. its cashier, treasuper, secretary,
clerk, or managing agent ; or, if none of the.aforesaid officers
an be found, by a copy left ai the offite or usuad place of
hsiness of such corporation, with the person havimg charge
thereof.

Sec. 13. When.the. defendsnt.is an incorporated insurance sommens on
twpany, and tlre-astien is brought in a county in which there shce companss
san agency thereof; the. service may be upon the chief officer
of such agency.
~8ec. 14, When the defendant is a foreign corporation, hav- on agency of
ig & managing agent in this Territory, the service may be upon raws. "

Weh agent.

Sec. 15. When the defendant is a minor under the age of When dolendaat
foarteen years, the service must be upon him and upon his ‘
guardian or father ; or if neither of these can be found, then
ipon his mother or the person having the care or control of
‘he infant, or with whom helives. If neither of these ean be
found, or if the minor be no more than fourteen years of age,

%ervice on him alone shall be sufficient. The manner of service
2y be the same as in the case of adults.

See. 16. Every justice issuing any process authorized by this Justice mey

CIPOWEr Person
aet

» 3pon being sutisfied that such process will not be executed |2 sorve.n oo

im eertain vases.
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for want of an officer to be had in time to execute the same,
may empower any suitable person, not being a party to the suit,
to execute the same, by anindorsement on the process, to the
following effect: ¢ At the request and risk of the plaintiff, I
authorized A. B. to execute and return this writ. E.F., justice
of the peace;’’ and the person so empowered shall thereppon
possess all the authority of a constable in relation to the execu-
tion of such process, and shall be subject to the same obliga-
tions, and shall receive the same fees for his services.

APPEARANCE.

Sec. 17. The parties are entitled to one hour in which toap-
pear, after the time mentioned in the summons for appearances,
but are not bound to remain longer than that time, unless both
parties have appeared, and the justice being present, is en-
gaged in the trial of another cause. In such case the justico
nay postpone the time of appearance until the close of such
trial.

PLEADINGS.

Sec. 18. The pleadings in justices’ courts must take plact
at the time mentioned in the summons for the appearance of
the parties, or at such time thereafter, not exceeding one week,
as the justice may appoint, for the convenience of the parties,
and by their consent.

Sec. 19. The pleadings in justices’ courts are:

1. The complaint by the plaintiff, stating the cause of ac-
tion;

2. The answer by defendant, stating the grounds of defense.

8. When the answer sets up a counter-claim by way of aset
off, the reply by the plaintiff.

Sec. 20. The pleadings may be oral, or they may be it
writing ; if oral, the substance of them must be entered by the
justice in his docket; if in writing, they must be filed in his
office, and a reference to them made in his docket; they 8r¢
not required to be in a particular form, but must be such 34
to enable a person of common understanding to know what 1
interded.

Sec. 21. The complaint must state in a plain and direct
manner the fucts constituting the cause of action.
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Sec. 22. The answer must contain a denial of all the material Answersow
facts stated in the complaint which the defendant believes to be te contsis-
untrue, and also a statement in a plain and direct manner of
any other facts conitituting a defense or a counter claim, by
way of set-off, upon which an action might be brought by the

defendant against the plaintiffin a justice’s court.

Sec. 28. When the answer contains a counter claim, the Reply of plaint-
plaintiff may reply, denying any of the material allegations re-
lating thereto.

Sec. 24. A statement in an answer or reply that the party Plesdings bow
has not sufficient knowledge or information in respect to a par- certain cases.
ticalar allegation in the previous pleading of the adverse par-

ty to form a belief, is equivalent to a denial.

Sec. 25. When the cause of action or counter claim arises Writtenin-
upon an account or instrument for the payment of money only, plesded.
itis sufficient for the party to deliver the account or instru-
ment to the court ; and to state that there is due to him there-
on from the adverse party, a specified sum which he claims to
récover, or set off ; the court may at any time of the pleading,
require that such writing or account be exhibited to the in- Tode exhibiied
spection of the adverse party, with liberty to copy the same;
or if not so exhibited, may prohibit its being afterwards given
in evidence.

Sec. 26. Every complaint, answer or reply must be verified Plesdings muxt
by the oath of the party pleading ; or if he be not present, by etk of pany.
the oath of his agent or attorney, to the effect that he believes
1 to be true; the verification must be oral orin writing, in

conformity with the pleadings verified.

Sec. 27. Every material ullegation in a complaint, or rela« Statements in

ling to a counter claim in an answer, not denied by the plead- dsaied, tobe
ing of the adverse party must, on the trial, be taken to be true
except that when a defendant who has not been served with a
copy of the complaint with the summons fails to appear and

answer, the plaintiff cannot recover without proving his case.

Sec. 28. Either party may object to a pleading .of his ad- Defective pieat
Versary, or to any part thereof, that it is not sufficiently ex- '
plicit to enable him to understand it, or that it contains no

tause of action or defense, although it be taken as true. 1f
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the court deem the objection well founded, it must order the
pleadings to be amended, and if the party refuse to amend, the
defective pleading must be disregarded.

Sec. 29. A variance between the proof on the trial and the
allegations in the pleadings, must be disregarded as immateri-
al, unless the court be satisfied that the adverse party has been
biased to his prejudice theseby.

Sec. 30. The pleadings may be amended at any time before
the trial, or during the trial, or upon appeal to supply any de-
ficiency or omission in the allegations or denial, necessary to
support the action or defense, when, by such amendment sub-
stantial justice will be promoted. If the amendment be made
after the issue, and it be made to appear to the satisfaction of
the court that an adjournment is necessary to the adverse par-
ty, in consequence of such an amendwment, an adjournment
may be granted. The court may also, in its discretion, re-
quire as a condition for an amendment, the payment of costs
to the adverse party, to be fixed by the court, not more than
three dollars; but such payment cannot be required, unless an
adjournment is made necessary by the amendment; nor can
an amendment be allowed after a witnessis sworn on a trisl,
when an adjournment will be made necessary.

Sec. 31. When the pleadings of the parties shall have ta-
ken place, the justice shall, upon the application of either par-
ty, if sufficient cause be shown wpon. oath, adjours the case for
any time not exceeding thirty days; and upon an adjournment
all costs for the travel, attendance of witnesses, serving of .sub-
penas, &c., shal be noted upon the docket to abide the final
decision of the case.

Sec. 83. If it appear, on the trial of any cause before a jus-
tice of the peace, from the evidence of either party, that the
title to lands is in question, which title shall be disputed by
the other party, the justice shall immediately make an entry
thereof, in his docket, and cease all further proceeding in the
cause, and shall certify and return to the district court of the
county a transcript of all the entries made in his docket rels-
ting to the case, together with all the process and other papers
relating to the suit, in the same manner, and within the same
time as upon an appeal; and thereupon the district court shall
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proceed in the cause to find judgment and execution, the same
as if the said suit had been originally commenced therein, and
the costs shall abide the event of the suit.

Sec. 83. Every adjournment after the first, shall be for
such reasonable time as will enable the party to procure such
absent testimony or witness, as may be necessary and material
which the party applying for the #djournment shall not have
been able to procure by the use of proper diligence; and shall
be at the cost of the party applying therefor, unless otherwise
ordered by the justice,

SET-OFFS.

Sec. 34. Counter claims which the defendant may have
“against the plaintiff, may be set off in the following cases, and
under the following circumstances :

1. It must be a demand arising upon a judgment, or upon a
contract, express or implied, whether such contract be written
orunwritten, sealed, or without a seal, and if it be founded up-
on a bond or other contract having a penalty, the sum equita-
bly due by virtue of condition only shall be set off.

2. It must be due to him in his own right, either as being
the original creditor or payee, or as being the assignee and
twoer of the demand.

8. It must be for real estate sold, or for money paid, or ser-
vices done; or if it be not such a demand, the amount must be
liquidated, or be capable of being liquidated by calculation.

4. It must have existed at the time of the commencement of
the suit, and must then have belonged to the defendant.

9. It can only be allowed in actions founded upon demands
which could themselves be the subject of set~off according to
law. |

6. If there be several defendants, the demands set off must
be due to all of them jointly.

7. It must be a demand existing against the plaintiff in the
action, unlees the suit be brought in the name of a plaintiff who
he#'no real interest in the contract upon which the suit is foun-
ded, in which case no set-off of a demand against the plaintiff
thall be allowed, unless as hereinafter specified.

8. If the action be founded upon a contract, other than a

legotiable promissory note, or bill of exchange, which has been
25
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assigned by the plaintiff, a demand against such plaintiff, or
any assignee of such contract at the time of assignment there-
of, and belonging to the defendant in good faith, before no-
tice of such assignment, may be set off to the amount of the
plaintiff’s debt, if the demands be such as might have been set
off against such plaintiff or assignee, while the contract be-
longed to him.

Camagainst  Sec. 35. If the action be upon a negotiable promissory note,

sote, wben may or bill of exchange which has been assigned to the plaintiff, af-
ter it becomes due, a set-off to the amount of the plaintiff's
debt may be made of a demand existing against any person or
persons, who shall have assigned or transferred such note or
bill after it became due, if the demand be such as might bave
been set off against the assignor, while the note or bill belonged
to him.

sctoffwhen ~ Sec. 8G. If the plaintiff be a trustee for any other, orif t}.xe

trustes, when — guit be in the name of the plaintiff who has no real interest
the contract upon which the suit is founded, so much of a de-
mand existing against those whom the plaintiff represents, or
for whose benefit the action is brought may be set off as wil
satisfy the plaintiff’s debt, if the same might have been set of
in an action brought by those beneficially interested.

To entitie de- Sec. 37. To entitle a defendant to a set-off of any counter

fendaut to set- . . . .
ofhemust elaim he may have against the plaintiff, he must specifically

i e and clearly allege the sume in his answer, stating the particu-
lar items of such counter claim; but no set off shall be allowed
by a justice’s court, unless the same shall be alleged in the de-
fendant’s answer as required in this section.

ivgmentwhos  Sec. 38. If the amount of the set-off duly established be
equal to the plaintiff’s debt or demand, judgment shall be en-
tered that plaintiff take nothing by his action, if it be less
than the plaintiff’s debt or demand, the plaintiff shall bave
judgment for the residue only.

Jusgment where  Sec, 89, If there be found a balance due from the plaintiff

ance due. in the action to the defendant, judgment shall be rendered for
the defendant for the amount thereof ; but no such judgm‘“t
sball be rendered against the plaintiff where the contract which
is the subject of the suit shall have been assigned before the
commencement of such suit, nor for any balance due from 88y

other person than the plaintiffin the action.
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BILL OF PARTICULANS.

Sec. 40. In all suits before a justice of the peace, on an ac- Bill of particc-
count, the plaintiff, his agent or attorney, shall file with such b» btk partics.
Justice a bill of the particulars of his demand ; and the defendant,
if required by the plaintiff, his agent or attorney, shall file a
like bill of the particulars he may claim, as a set-off; and the

evidence on the trial shall be confinéd to the items set forth in
said bills.

Sec. 41. Thebill of particulars must state, in & plain and state what.
direct manner, the facts constituting the cause of action, or the
claim to be set off.

Sec. 42. The bill of particulars may be amended at any Of amendments
time before the trial, or duriog the trial, or upon appeal, to
supply any deficiency, or omission in the items, when, by such
smendments, substantial justice will be promoted. If the
amendment be made at the time of, or during the trial, and it
be made to appear, to the satisfaction of the justice, by oath,
that an adjournment is necessary to the adverse party, in con-
tequence of such amendment, an adjournment must be granted.
The.justice may also, in his discretion require, as a condition
of an amendment, the payment of costs to the adverse party,
to be fixed by the justice; but such payment cannot be re-

quired, unless an adjournment is made necessary by the amend-
Inent.

WITNESSES AND DEPOSITIONS.

Sec. 43. Any justice of the peace may issue subpenas to Justice may
. . . . . . iwsue sulpeemn
compel the attendance of witnesses to give evidence on any trial v compel st-

pending before himself, or for the purpose of taking depositions, ™itaesses.
or to perpetuate testimony.

Sec. 44. A subpena may be served by a sheriff, coroner, mow ruvpens
constable or any other person, and shall be served by reading """ **'™
the same or stating the contents thereof to the witness, or by
leaving a copy thereof at his usual place of residence.

Sec. 45. When not served by an officer or some person de- Notees e ve

sharged in oor-

puted for that purpose by a justice of the peace, no fees shall tsix sases.
be charged in the suit for serving it.
Sec. 46. Ifany witness, having been subpenaed, attend and Wro to pay

. . . foes of witmese
be not examined by either party, the costs of such witness in certain saem
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shall be paid by the party ordering the subpena, unless the ad-
verse party, by confessing the matter or otherwise, render un-
necessary the examination of such witness.

Instice shall Secc. 47. Whenever it shall appear to the satisfaction of the

hare power Lo

jreue witach  justice by proof made before him, that any person duly subpe-
vhotaisio naed to appear before him in a suit, shall have failed without a
just cause to attend as a witness in conformity to such subpena,
and the party in whose behalf such subpena was issued, or his
agent, shall make oath that the testimony of such witnessis
material, the justice shall have pawer to issue an attachwent
to compel the attendance of such witness: _Provided, however,
That no attachment shall issue against & wituess unless his
mileage and one day’s attendance has been tendered or paid in

advance.

How attach- Sec, 48. Every such attachment shall be execcuted in the
ment shad b €

;;’:';g:;;";‘m same manaer as a warrant, and the fees of the officer for issu-
for same. ing and serving the same, shall be paid by tLe person against
whom the same was issued, unless he show reasonable cause to
the satisfaction of the justice, for his omission to attend, in which
case the party requiring such attachment, shall pay all costs of

such attachmeunt.

Justice may Sec. 49. When a person arrested is brought before the jus-
sotiuracases.” tice, or when a person in attendance refuses to testify as a wit-
ness, and no valid excuse be shown, the justice may impose &
fine on him not exceeding five dollars. An entry of such fine
stating the reason therefor, must be made by the justice in his
docket, and thereupon shall have the effect of a judgment in
favor of the Territory of Dakota against the delinquent, and
may be enforced against his person or property. Said money
so collected shall be paid into the county treasury, for the sup-

port of common schools in said county.

rarty liadle Sec. 50. Every person subpenaed as aforesaid, and neglect-

" ' ing to appear, shall also be liable to the party in whose bebalf
he may have been subpenaed, for damages which such party may
have sustained by bis non-appearance: Provided, That uid
witness had one day’s attendance and his mileage tendered oF
paid in advance,
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Sec. 61. Either party in any civil suit pending before a jus- Drpositions
) . .. . niay be taken,
tice, may, upon notice, cause the deposition of any witness
therein, to be taken by any judge or justice of the peace, of
ary county in this Territory where the said witness may be.

Sec. 2. The deposition shall be taken, certified and return- ¢
ed according to the law of the Territory concerning depositions.

Sec. 63. The justice shall allow every deposition taken, cer- Gondition ander
tified, and returned according to the provisions of this nct to ticmsusreiove
be read on the trial of the cause in which it is taken, in all cases
where the same testimony, if given verbally in court could have
been received; but no such deposition shall be read on the trial
unless it appears to the justice that the witness whose -deposi-
tion is offered:

1. Is dead or resides out of the county ;-or,

2. Is unable -or cannot easily attend before the justice, on ac-
count of sickness, age, or other bodily infirmity ;

3. Has gone out of the county, without the consent or col-
lusion of the parcy offering the deposition.

ISSUING COMMISSIONS TO TAKE TESTIMOXNY BY
JUSTICES OF THE PEACE.

Sec. 54. Whenever an issue of fact shall have been joined, peposition may

. - . . . . be taken of
In any action or suit before a justice of the peace, and it shall witness not

residing in
appear on the application of either party that any witness, not county.
residing within the county where such suit is pending, is material

in the prosecution or defense of such action or suit, the said
justice may award a commission to one or more competent per-

sons, authorizing them or any of them to examine such witness

on oath upon the interrogation settled by the eaid justice, and
certified by hisapprobation entered or endorsed thereon, or by

the written agreement or assent of the parties annexed to such
commission, to take and certify the depositions of such witness,

and to return the same, according to the directions given, with

such commission, in which commission both parties may unite.

See. 55. Such commission may be granted at the instance of mow such
tither party, by such justice of the peace, at any time, upon vo tuken,
proof that due notice of such application for such commission
has been served on the adverse party at least two days before

the time of making such application; and whenever the de-
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fendant shall neglect to appear or plead in such aetion or s,
the justice may award a commission without notice to one or
more competent persons, to exumine such witness on oath upon
interrogations proposed by the plaintiff to be settled by the
justice, and certify the depositions, and return the sume accord-
ing to the directions given in such commission.

Sec. 56. The commission shall be executed and returned as
is prescribed by statute when a commission issues out of a
court of record, and the deposition and testimony taken in pur-
suance thereof, shall be received on the trial, as testimony in
the case, with the like effect, as if such witness were persorally
examined at such trial.

Sec. 57. When the commission is executed in this territery,
the commissioner or commissioners, shall have the same power
to issue subpcenas, swear witnesses, and compel their attendance
a8 justices of the peace have.

Sec. 58. Whenever such commission shall be issued by any
justice of the peace, the action or suit shall not be adjourned
for more than ninety days, unless by consent and agreement ef
the parties of such action or suit.

Sec. 59. The justice of the peace shall be entitled to one

dollar for every commission issued and approved by him,is
addition to the fees now allowed by law.

TRIAL WITHOUT A JURY.

Sec. 60. At the time appointed for trial, if no jury shal}
have been demanded by either party, the justice shall proceed
to try the action, shall hear the proofs, and determine the
cause according to law and the right.

Sec. 61. Where parties agree to enter, without process, be-

vithoatprecess fore a justice, any action of which such justice has cognizance,

Parties failing
to appesr withe

such justice shall enter the same on his docket, and proceed to
trial, judgment, and execution, in all respects in the same man-
ner as if the summons had been issued, served, and returned.

TRIAL BY JURY.

Sec. 62. If either party shall fail to appear within one hour
after the time specified for the return of the process, or after
the hour of adjournment, the justice shall dismiss the suit, OF
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proceed to hear the proof of the party present, and render
judgment thereon accordingly, as the case may require.

Sec. 63. In every action to be brought by virtue of this act, Zitter pariv
it shall be lawful for either of the parties to the suit, or for the Jur-
attorney of either of them, after issaue be joined, before the
court shall proceed to inquire into the merits of the cause, to
demand of said court that the said action be tried by a jury of
six persons, on first paying to the justice the jury fees in ad. Fees ofjurr.
vance, which shall be taxed against the party losing, and upon
such demand the justice shall direct the sheriff or any consta- Sofvimie

constable tn
ble of the county, who may be present, or if no officer be pres- |y eme.r

1f no officer
ent, the justice may appci it a suitable person to perform the du- XS eqy wh*

to be doue.

ties required by this section, to whom he shall administer the
following oath or affirmation : “You do solemnly swear (or

afirm, as the case may be,) that you will perform the duties
required of you, according to the best of your abilities, with~

out partiality either to party;’ and if in the opinion of the
Justice the jurors above required cannot appear forthwith, for

the trial of the cause, the justice shall adjourn the cause, for &iusetore
such reasonable time as he may think proper, to enable the

oficer to summon the said jurors, and for them to appear, which

time shall be specified in the venire; the person so sworn shall

write down the name of twelve persons, being inhabitants of the

county, and possessing the qualifications necessary to consti-

tute jurors in a court of record, from which list each party

may strike out alternately three names, and in case of the abn Jury, bew
tence of either party, or of his refusal to strike out, the jus~

tice shall strike out of the said list three names, and shall
therenpon jssue a venire requiring the officer to summon the

8ix persons whose names remain upon the above mentioned list,

toappear at the time and place therein mentioned, to serve as

jurors for the trial of the cause named in said venire: Provi

ded, That if any of said jurors shall not attend, at the time so
Summoned to appear, ‘'or in case there should be legal objec-

tions raised to any of those who shall appear, it shall be the

duty of the officer to summon a sufficient number of talesmen

W supply the deficiency. The jury so selected shal] take the Oath of jurors.
following oath or affirmation: ‘“You and each of you do sol-

tmnly swear (or affirm) that you will well and truly try the

Watter of difference between » plaintiff, and
Q5%
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defendant, and true verdict give according to law and the evi-
dence given to you in court; 8o help you God ;" and after
having been sworn they shall sit together and hear the several
proofs and allegations of the parties, which shall be delivered
in public in their presence. And to each witness on any trial
the justice shall administer the following oath (or affirmation,)
to wit: “You do swear in the presence of Almighty God (or
affirm,) that the evidence you shall give in this matter of dif-
ference between , plaintiff, and , defendant,
shall be the truth, the whole truth, and nothing but the trutb,

'80 help you God;” and after hearing the proofs and allega

tions, the jury shall be kept together in some convenient place,
until they all agree upon a verdict, or be discharged by the
justice; and for which purpose a proper officer shall be sworn
or affirmed, to whom the said justice shall udminister the fol-
lowing o:th, to wit: “You do swear in the presence of Al-
mizhty God, that you will, to the utmost of your ability, keep
every person sworn in this inquest together, in some private
convenient place, without drink, except water; you will not
suffer any person to speak tothem, nor speak to them your
self unless by order of the justice, except it be to ask them
whether they have agreed on their verdict, or are discharged
by the court, so help you God.”” And when the jurors have
agreed on their verdict, they shall deliver the same to the jus-
tice, in the same court, who is hereby required. to give judg-
ment thereupon, and to award execution in, manner hereinaf-
ter directed.

Sec. 64. Whenever a justice shall be satisfied that a jury
gworn in any civil cause before him, after having been out sny
reasonable time, cannot agree on their verdict, he may dis-
charge them and issue a new venire, unless the parties consent,
that the justice may render judgment.

Sec. 65. Every person who shall be duly summoned as 8 ju*
ror, and shall not appear, nor render a reasonable excuse for
his default, shall be subject to a fine not exceeding ten dollars.

Sec. 66. The constable shall be in attendance on the court
at and during the progress of the trial ; and if from challenge
or other cause the panel shall not be full, he may fill the same
in the same manner as is done by the sheriff in the district
court.
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Sec. 67. When a jury shall be in attendance and the canse ™7 te sitend
shall be continued, the jurors must attend at the time and place

appointed for the trial without further notice.
Sec. 68. If either party object to the competency of a juror, If competeacy

. . . of jurer ques—
the question thereon must be tried in a summary manner by tiened

the justice, who may examine the juror or other witness under

oath. ~

Sec. 69. When the jury shall have agreed upon their ver- Deiver verdict
dict, they shall deliver it to the justice publicly, who shall en- ':’E:g?én )

ter it upon his docket.

Sec. 70. It shall be lawful for the justice before whom & st verdict im~
cause has been tried, on motion, and being satisfied that the trisim 7 vo
verdict was obtained by fraud, partiality, or undue means, at
any time within four days after the entering of judgment, to
grant a new trial, and he shall set a time for the new trial, of
which the opposite party shall have at least three day’s notice.

Sec. 71. The opposite party shall also have a reasonable opponite party
notice of such motion for a new trial, if the same is not made of mew tri
on the day of the former trial, and in the presence of such
party ; such notice to be given by the applying party. If the
new trial shall be granted, or the jury be unable to agree, the

proceedings shall be in all respects as upon the return of the
summons.

trial may be
granted.

Sec. T2. Upon the verdict being delivered to the justice, pees ofjury.
and before judgment being rendered thereon, each juror shall
be entitled to receive one dollar at the hands of the successe
ful party, which shall be taxed in the cost bill against the loss
ing party. When the jury shall be unable to agree upon a
verdict, the same compensation shall be paid them by the party

calling the jury, and the same shall be taxed in the cost bill
against the losing party.

Sec. 73. In all cases which shall be tried by a jury before waen exception
3 justice of the peace, either party shall have the right to ex- fastice. oty of
cept to the opinion of the justice upon any question of law
arising during the trial of tho cause; and when either party
thall allege such exception, it shall be the duty of the justice
%0 sign and seal a bill containing such exception, if truly al-
leged, with the point decided, so that the same may be made
Part of the record in the cause.
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ENTERING JUDGMENT.

Judgment of Sec. T4. Judgment, that the action be dismissed without
sutprejudics 1o prejudice to a mew action, may be entered with costs, in the
Tash caes following cases:
1. When the plaintiff voluntarily dismisses the action before
it is finally submitted ;
2. When he fails to appear at the time specified in the sum-
mons, or upon adjournment, or within one hour thereafter.
It plaintiff or Sec. 75. If the plaintiff fail to appear at the return day Qf
10 appear. the summons, and his bill of particulars be not filed and ev-
dence before the justice, the action must be dismissed. If the
defendant fail to appear at the return day of the summons, and
if either party fail to attend at the time to which a trial has
been adjourned, or fail to make the mecessary bill of particu-
lars, er fail in the proof on his part, the cause may prooceed at
the request of the adverse party, and judgment must be given
in conformity with the bill of particulars and proofs.

When jusgment  SeC. T76. When judgment shall have been rendered against
:fzf‘%:;::f st a defendant’in his absence, the same may be set aside upon
e the following conditions:

1. That his motion be made within ten days after such judg-
ment was entered;

2. That he pay or confess judgment for the costs awarded
against him;

8. That he notify in writing the opposite party, his agen,
or attorney, or cause it to be done, of the opening of such
judgment and of the time and place of trial at least five days
before time, if the party reside in the eounty, and if hebe
not a resident of the county, by leaving a written notice theré:
of at the office of the justice ten days before the trial.

When judgment  5€C. T17. Upon a verdict, the justice must immediately ren-

mustboontered Jer judgment accordingly. When the trial is by the justics;
judgment must be entered immediately after the close of the
trial, if the property of the defendant has been attached; i
other cases it must be entered either at the close of the trish
or if the justice then desire further time to consider, on or by
the fourth day thereafter, both days inclusive.
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Sec. 78. 'When the amount due to either party exceeds the Yhenelther
sum for which the justice is autherized to enter judgment, such **c***-
party may remit the excess, and judgment may be entered for
the residue. A defendant need not remit such excess, and may
withhold setting the same off, and a recovery for the amount
set off and allowed, or any part thereof, shall not be a bar to

Lis Subsequent action for the amount withheld.

Sec. 79. If the defendant, any time before trial, offer, in When detendant

writing, to allow judgment to be taken against him for a speci- judsment te be

fied sum, the plaintiff may immediately have judgment therefor him. Rffestof
vith the costs then accrued. But if he does not accept such
offer before the trial, and fail to recover in the action a sum
equal to the offer, he cannot recover costs accrued after the
offer ; but costs must be adjudged against him. But the offer
and failure to accept it, cannot be given in evidence, to effect

the recovery, otherwise than to costs as above provided.

JUDGMENT SET OFF AGAINST JUDGMENT.

Sec. 80. If there be mutual justices judgments between the One Judgment
ume parties, upon which the time for appealing has elapsed, E‘:i:'i:&;:m
on which there i§ no existing execution, one judgment on the
application of either party, and reasonable notice given to the
adverse party, may be set off against the other, by the justice
before whom the judgment against which the set off is propos-

ed may be.

Sec. 81. If the judgment proposed as a set-off was rendered waen Judsmens
propesed as

before another justice, the party proposing such set-off must sot-off was
. . rendered befere
Produce before the justice, a transcript of such judgment, upon asotner justise.
%hich there is a certificate of the justice rendering the judg-
ent, that it is unsatisfied in whole or in part, and that there is
Do appeal or existing execution thereon, and such transeript
a8 obtained for the purpose of beinga set-off against the judg-
Dent to which it was offered as a set-off. The justice granting
Such transcript shall make an entry thereof in his doeket, and
all further proceedings on such judgment shall be stayed, unless
wch transeript shall be returned with the proper justice’s cer-

tificate therein, that it has not been allowed in set-off.

Bec. 82, If any justice shall set~off one judgment against anoth- Justice allowing

er,he shall make an entry thereof in his docket, and execution ™ske an entry.
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shall issue only for the balance which may be due after such set-of
If s justice shall allow a transcript of a judgment rendered by
another justice to be sct-off, he saall file such transcript among
the papers relating to the judgment in which it is allowed in
set-off. If he shall refuse such transcript as a set-off, he shall
go certify on the transcript and return the same to the party
who offered it.

ENTERING JUDGMENT BY CONFESSION.

Sec. 83. That any justice of the peace in this territory may
enter a judgment by confession, if the defendant or defendants
in any case, when the debts or damages shall not exceed one
hundred dollars, with such stay of execution as may be agreed
on by the parties interested in such judgment.

Sec. 84. No confession shall be taken or judgment rendered
thereon unless the following requisites be complied with:

1. The defendant must personally appear bcfore the justice;

2. The confession shall be in writing, signed by the defend-
ant and verified by his oath, and filed with the justice.

8. If it be for money due or to become due, the confession
must state concisely the facts out of which it arose, and must
show that the sum confessed therefor is honestly due or to be-
come due. If it is for the purpose of securing a contingent
liability, it must state concisely the facts constituting the liabil-
ity, and must show that the sum confessed therefor does not
exceed the same. '

Sec. 85. The statement and affidavit must be filed with the
justice of the peace, who must endorse upon it the time of filing,
and must enter upon his judgment book a judgment for the
amount confessed, with ome dollar costs. The statement and
affidavit, with the judgment endorsed thereupon, become the
judgment roll.

Sec. 86. Every justice, on demand of any person in whose
favor a judgment has been confessed, as hereinbefore provided, '
shall give a certified transcript of such jndgment, and the clerk
of the district court of the same county in which judgment w23
rendered, shall, upon the production of any such transeript, ﬁ_le
the same in his office, and forthwith enter such judgmenti®
his docket of the district court judgment and decrees, and shall
note the time of filing such transcript.
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Sec. 87. Every such judgmert from the time of filing the jodsment te e
transcript thereof, shall have the same lien on the real estate of **'*¢
the defendant or defendants in the county, as may be allowed
by law to a judgment of the distriet court of the same county,
shall be equally under the control of the district court, and
shall be carried with the executionin the same manner and with
like effect as the judgment of such district courts, but no execu-
tion shall be in force thereon, out of the district court, until an
execution shall have been in force by a justice and returned,
that the defendant or defendants have no goods or chattels

whereon to levy the same.

Sec. 88. In cases where the plaintiff shall be non-suited, or Thew jadgment
vithdraw his action, gr where judgment shall be coniessed, and b7Justice.
in all cases where a verdict shall be rendered, the justice shall
forthwith render judgment, and shall enter the same in his
docket. In all other cases he shall render judgment and enter
the same in his docket on or before the fourth day thereafter,

both days in clusive.

APPEALS.

Sec. 89. In all cases not otherwise especially provided for Appeat.
by law, either party may appeal from the final judgment of
any justice of the peace, to the district court of the county
where the judgment was rendered.

Sec. 20. If either the plaintiff or defendant, in their bill of woen etther
Particulars, claim more than ten dollars, the cuse may e ap- appear. e
pealed to the district court; but if neither party demand a
greater surn than ten, and the case is tried by jury there shall

be no appeal.

Sec. 91, The party appealing shall, within ten days from rarty appealine
the rendition of judgment, enter into an undertaking to the ad- oFive reeunr.
verse party with at least one good and sufficient surety to be
ipproved by such justice, in a sum not less than fifty dollars
in any case, nor less than double the amount of judgment and
¢osts, conditioned : .

1. That the appellant will prosecute his appeal to effect and
vithout unnecessary delay ;

2. That if judgment be adjudged against him on the appeal,
be will satisfy such judgment and costs.



398 JUSTICES COl

Tewsppaaito  Bec. 92. And the said justice shall make out a certified
transcript of his proceedings, including the undertaking taken
for such appeal, and shall, on demand, deliver the same to the
appellant, or his agent, who shall deliver the same to the
clerk of the court to which appeal may be taken, on or before
the second day of the term thereof, next following such appeal ;
and such justice shall also deliver or transmit the bill or bills of
particulars, the depositions and all other original papers, if any
used on the trial before him, to such clerk, on or before the
second day of such term; and all other proceedings before the
justice of the peace, in that case, skall cease and be stayed from
the time of entering into such undertaking.

Clerk to file Sec. 93. The clerk on receiving such transcript and other
papers as aforesaid, shall file the same and docket the appeal.

Partiessamens  Sec. 94. The plaintiff in the court below shall be the plain-
tiff in the district court ; and the parties shall proceed in all
respects in the same mauner, as though the action had been
originally instituted in the said court.

" ;:,m';;_‘ p‘:}: Sec. 95. If the appellant shall fail to deliver the transcript,

e e 8nd other papers, if any, to the clerk, and have his appeal

meut. docketed as aforesaid, on or before the second day of the term
of the said court next after such appeal, the appellee may, at
the same term of said court, file a transcript of the proceedings
of such justice, and the said cause shall, on motion of the said
appellee, be docketed ; and the court is authorized and requir-
ed, on his application, either to enter up a judgment in his fa~
ver, similar to that entered by the justice of the peace, and for
all the costs that have accrued in the court, and award execu-
tion thereen; or such court may, with the consent of such ap-
pellee, dismiss the appeal, at the cost of the appellant, and re-
mand the cause to the justice of the peace, to be thereafter pto-
ceeded in as if no appeal had been taken; and if the plaintif
in the action before the justice shall appeal from any judgment
rendered against such plaintiff, and after having filed his trans-
cript and caused such appeal to be docketed according to the
provisions of this act, shall fail to file petition, or otherwise
neglect to prosecute the same, to final judgment, so that said
plaintiff shall become non-suited, it shall be the duty of ssid
"~nrt to render judgment againat such appellant for the amount
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of the judgment rendered against him by the justice, together
with interest accrued thereon and for costs of suit, and to award
execution therefor, as in other cases.

Sec. 96. If both parties fail to enter such appeal within the Court te jsmue
. . . . . .o . execuion, when
time limited as aforesaid, the justice, oa receiving a certificate
from the clerk of the court, stating that the appeal was not
entered, or being entered, was dismissed as aforesaid, shall
thereupon issue execution upon the judgment, in the same
macner a8 if such appeal had never been taken.

Sec. 97. If any person, appealing from a judgment render~ Persens sppeal-

ing in certain

ed in his favor, shall not recover a greater sum than the 33% il ey

amount for which judgment was rendered, besides costs and 3o, ""**™*""*
the interest accruing thereon, every such appellant shall pay

the costs of such appeal, (including a fee of five dollars to de-

fendant’s attorney); and in case the defendant shall demand

a greater set-off, before the justice, than shall be allowed him

in case he takes an appeal to the district court, he shall in

like manner pay all costs in the appellate court, including a

like fee to the plaintifi’s attorney.

Sec. 98. When any appeal shall be dismissed, or when Whensurety
judgment shall be entered in the district court against the ap- taxiss
pellant, the surety in the undertaking shall be liable to the ap-
pellee for the whole amount of the debt, costs, and damages,

recovered against the appellant.

Sec. 99. When an appeal, taken to the district court, shall ke swest |
there be quashed, by reason of irregularity in taking or con-
Summating the same, the cause for quashing shall be stated
in the order of the court, and a transcript of such order shall
be lodged with such justice, who shall thereupon proceed to is-

fue execution, in the same manwer as if no appeal had been
taken,

Sec. 100. In proceeding on appeal when the surety in the Whoa uadertal.
ng insusiicieat
l.lndertaking shall be insufficient, or such undertaking may be Inform e
wsufficient, in form or amount, it shall be lawful for the court,

o0 motion to order a change or renewal of such undertaking.

Sec. 101. Appeals in the following cases shall not be al- Appesisaet w-

lowed In sectsin
wed :

L. On judgments rendered on confession ;
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2. In jury trials where neither party claim in their bill of
particulars a sum exceeding ten dollars ;

3. In the action for the forcible entry and detention, or for-
cible detention of real property;

4. In trials of the right of property, under the statutes,
either levied upon by execution or attached.

Sec. 102. When the term of office of a justice shall expire
between the datcs of judgment and the time-limited for appeal,
such justice may take the undertaking for appeal at any time
before he has delivered his docket to his successor, and give
the appealing party a transcript. After the delivery of the
docket, the undertaking shall be given to his successor, and it
shall be his duty to give the transoript and do and perforn
all things required of his predecessor.

Sec. 103. No appeal shall be allowed in any case unless the
following requirement be complied with, in addition to those
before mentioned, viz: Within ten days after judgment is ren-
dered, an affidavit shall be filed with the justice before whom
the cause was tried, stating that the appeal is made in good
faith and not for the purpose of delay.

Sec. 104. The recognizance or undertaking required by sec-
tion 90 of this act, may be in the following form :

We and acknowledge ourselves to owe and
be indebted unto in the sum of dollars, to be
levied of our several goods and chattels, lands and tenements,
to the use of or his assigns, if default be made in the
condition following, to wit : Whereas the said hassp-
plied for an appeal from the judgment of a justice of
the peace of the county of territory of Dakota, ren-
dered day of yA. D. 18 ,in an action be:
tween y plaintiff, and defendant ;

now if the said appellant shall prosecute his appeal to effect
and without unnecessary delay, and if judgment be adjudged
against him on the appeal, he will satisfy such judgment and
costs, and if he shall abide the order the district court may
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make therein, then this recognizance to be void, otherwise of
force.

This day of A.D. 18 .-
C. D. [sEAL.]
E. T. [skAL.]
Taken and acknowledged before me this day of
A.D. 18 .

G. H. Justice of the peace.

Sec. 105. Upon an appeal being made, according to the Al procesdmgs
foregoing provisions, the justiae shall allow the same, and anapvealis
mike an entry of such allowance in his docket; and all furs
ther proceedings on the judgment before the justice shall be
suspended by the allowance of the appeal; and if in the mean
time execution shall have been issued, the justice shall give to
the applicant a certificate that such appeal has been allowed.

Scc. 106. On such certificate being presented to the officer Omser tor--
eane property

holding the execution, he shall forthwith release the property takenen
of the defendant that max have been taken on. execution.

Sec. 107. If a j\istice fail to allow an appeal in a cause, When Jnstiee
when the same ought to have been allowed, the district court, swpeal.
on such fact satisfactorily appearing, may by rule and attach-
ment compel the justice to allow the same, and to return his

proceedings in the suit, together with all papers required to be
returned by him.

Sec. 108. Whenever the court is satisfied that the return of When retarn
the justice is substantially erroneous or defective, the court ¢rivnevuser

may by rule and attachment compel him to amend the same. R
See. 109. No appeal allowed by a justice shall be dismissed Avpent not o

on acceunt of there being no recognizance, or that the recog- certuu e,

nizance given is defective, if the appellant will before the mo-

tion to dismiss is determined enter before the district court in-

to such recognizance as he ought to have entered into before

the allowance of the appeal, and pay all costs that shall be in-

curred by reason of such default or omission.

Sec. 110. All appeals allowed, ten days before the first day Appesis whin
of the term of the district court next after the appeal allowed, erermfed.

thall be determined at such term, unless coniinucd for cause.
20
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Sec. 111. In all cases of appeal from a justices’ court, if
the judgment of the justice be affirmed, er if on trial anew in
the district court, the judgment be against the appellant,
such judgment shall be rendered against him and his sureties
in the recognizance for the appeal.

Sce. 112, If upon an exceution being issued upon such
P g

srutwet suretys gudoment, the principal shall not pay such exccution, and the

When surety
to Have jndg-
et dLalhst
privcipul,

Nonappeal ale
fewenvntil
appellant pay
Cusly,

If judzsment of

Justice reversed

conrt o award
restitution of
amount,

As topraperty

exempt from eXe

evuiiune
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when, Mc,

officer cunnot find sufficient property of said prineipal to satis-
fy the same, such exccution shall be enforced against the sure-
ties, and the officer shall specify on lis return, by whom the
moncy was paid, and the tim@thereof.

Sce. 113. After the return of an cxecution satisfied in
whole or in part out of the security, such wecurity shall be en-
titled to a judement on motion against the principal for the
amount so paid by bim, together with interest at twelve pir
cent. per annuri from the time of payment ; such motion must
be made within one year after the return cay of the execution,
and the return of the officer shall be evidence upon the hear-
ing of such motion of the fucts thercin stated.

Sec. 114. No appeal shall be allowed by any justice of the
peace, until the appelfant, in addition to the requirements of
section ninety and one hundred and two of this act, shall pay
all costs which may have aceruedin the justices’ court, and oxe
doilar for the return of the justice.

Sce. 115, If a judazment rendered before a justice be col-
lected, and afterwards be reversed by the court above, the
court shall award restitution of the amount collected, with in
terest from the time of collection, and execution may issue
thereon.

Sec. 116. No oflficer having an exccution shall be allowed
to levy the same upon any property of the judgment crediﬁff
which by law is exempt from execution for debt; except 10
cases specified in this act.

EXECUTIONS.

Sec. 117. Execution for the enforcement of a judgment be-
fore a justice of the peace (except where it has been taken t0
the district court on error or appeal, or docketed therein, of
during the time it may be stayed, as provided by this act), m8Y
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issue by the justice before whom the judgment was rendered,
or by his successor in office, on the application of the party en-
titled thereto, at any time within five years of entry of the
judgment, or the date of the last execution issued thereon.

Sec. 118. The execution shall command the officer to levy Wit execution
the debt or damages, together with the interest thereon and omcer to do.
the costs, upen the goods and chattels of the person against
whom the execution shall be granted, (his arms and accoutre«
ments excepted, and also such other articles as are exempt by
law, from execution,) and to pay the money within thirty days
from date, to the justice who maued the execution, to render

to the party who recovered the same.

Sec. 120. Before any execution shall be delivered, the jus- Amanunt of drbt
tice shall state in his docket, and also on the back of his exe- Bl raed o exes
cution, the amount of the debt or damages and costs scparate-
ly, and the officer receiving such execution, shall indorse there-
on the time of the reception of the same.

See. 121. Ifany execution be not satisfied, it may, at the re- ronewatat

quest of the plaintiff, be removed [renewed] from time to time, by =™
the justice issuing the same, by an indorscment thereon to that

effect, signed by him, and dated when the same shall be made ;

ifany part of such execution has been satisfied, the indorse-

ment of renewal shall express the sum due on the exccution;

every such indorscment shall renew the exccution in full force,

in all respects for thirty days, and no longer. An entry of

such renewal shall be made in the docket of the justice.

Sec. 122. If there be no property found, or if the goods and Garnishees.
chattels levied on are not sufficient to satisfy such execution,
the officer shall upon the demand of the plaintiff, summon in
writing as garnishees, such persons as may be named to him by
the plaintiff or his agent, to appear before the justice on the
return day of the execution, to answer such interrogatories as
may be put to them, touching their liabilities as garnishees;
and like proceedings shall be had thereon before the justice to

final judgment and execution, as suits instituted by attachment
10 justice’s court.

Sec. 123. The officer who shall hold an execution, shall re- Ofmcer shalt re-
1 im i tendercd hi
teive all money tendered to him in payment thereof, and shall tenderednim,
indorse the same on the execution, and give the person paying o o fecne
receipt,
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the same a receipt therefor, in which shall be specified on what
account the same was paid, if demanded.

Orixinatinds- ~ Sec. 124. When any judgment shall be obtained against
}:ﬂ.",‘;’,“,’,f,‘,’,on any person who shall have entered himself bail on the docket
euteredasbail of any justice of the peace, agreeably to the provisions of this
act, the original judgment shall remain geod and valid in law,
for the use of such bail, who at any time thereafter, may sue
out execution on such judgment against the goods and chattels
of the defendant, for the use of such bail, which shall be so in-
dorsed by the justice ; anp such bail shall also be entitled toa
transcript of such judgment, @r his own use ; which shall have

the same force and effect as transcripts in other oases.

Rxeeution, what  Sec. ¥25. The execution must be directed to a constable of
' the county, and subscribed by the justice by ahom the judg-
ment wa§ rendered, or by his successor in office, and must bear
date the day of its -delivery to the officer to be executed. It
must intelligibly refer to the judgment, by stating the names
of the parties, and the name of the justice before whom, and
of the county where, and the time when it was rendered, the
amount of the judgment, and, if less than the whole is dae, the
true amount due thereon. It mustrequire the constable sub-
stantially as follows:

1. Xt must direct the officer to cellect the amount of the
judgment out of the personal property of the debtor, and pay
the same to the party entitled thereto ;

3. Ifit be a case where any of the judgment debtors are cer-
tified on the docket as surety, it shall command that the mon-
ey be made of the personal property of the principal debtor
and for want thereof, of the personal property of the suretJ:
In such cases the personal property of the principal subject t0
execution within the jurisdiction, shall be exhausted, before
any property of the bail shall be taken in execution;

Mestairectoms 3. It must in all cases direct the officer to make return of

Eé%{??ﬁg " the execution and the certificate thereon, sh-owing the manner
in which he has executed the same, in thirty days from the
time of his receipt thereof.

Astojoint Sec. 126. Upon an execution on a judgment againsl:j""lt
eLIvIA.

debtors, upon one or more of whom the summons was not ser ved

the execution shall contain a direction to collect tho amount of
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the joint property of all the defendants, or the separate prop-

erty of the persons upon whom the summons was served, to be
specified by name.

Sec. 127. A constable is liable to the party in whose fuvor Gonatabie liabie
an execution issued to him for the amount thereof, in the fol- whose favor ex-
lowing case: when he suffers thirty days to elapse without fucd incertain
making a true return thereof to the justice, and paying to him,

or to the party entitled, the money collected thereon by him.
Sec. 128. When an execution shall be returned unsatisfied YWnenan execu-

tion returoed
for the want of goods and chattels, the justice shall, unless wuratist d, jus-

tice to com-

otherwise directed by the party for whom the execution issued, hi°pce schun on
commence an action on the wndertaking for the stay of execu-
tion, and, ‘8o soon as judgment is obtained thereen, shall issue
execution, and if such execution be returned unsatisfied in whole
or in part, for want of goods and chattels, of the bail whereon
to levy, then the plaintif may demand and have execution on

the original judgment, for the amount remaéning due.

STAY ‘OF EXECUTION.

See. 129. Any person against whom judgment may be ren- poresn szatnst

. . . ) . whom judgment
dered under thg provisions of this act, except as hereinafter irendered, m.y

excepted, may have stay of execution for the several periods E%EE::E&";}"W
hereinafter mentioned, by entering into an undertaking with
the adverse party, within ten days after the rendition of such
Judgment, with good and sufficient surety, resident of the coun-
ty, as the justice shall:approve, conditioned for the payment of
the amount of such judgment, interest, and costs, aud costs
that may accrue; which undertaking shall be entered on the

docket of the justice, and be signed by the surety.

Sec. 130. The stay of execution hereby authorized shall be When sndtor
granted as follows, namely : ~ shall bo granied

1. On any judgment for-five doRars and under, the stay shall surev-
be for thirty days;

2. On any judgment exceeding five and under fifty dollars,
the stay shall be for sixty days ;

8. On any judgment for fifty dollars and over and under
one hundred dollars, the stay shall be for ninety days; and

4. Where judgment is obtained against a surety, and he
takes a stay thereon, and he obtains judgment against the
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principal, stay of execution must be sllowed on the judgment
against the principal only 8o long, that the stay will expire one
month before that allowed to the surety on the judgment
against him.

Sec. 131. No stay of execution on judgments rendered in
the following cases shall be allowed :

1. On judgments rendered against justices of the peace for
refusing to pay over money by them collected or received in
their oflicial capacity;

2. On any judgment rendered against a eonstable for fuil-
ing to make return, making ¥ false return, or refusing to pay
over money collected in his official capacity ;

3. On judgments against bail for the stay of execution;

4. Where judgment is rendered in faver of bail, who have
been compelled by judgment to pay over money en account of
their principal ;

5. On judgments obtained by constables or undertakings ex-
ccuted to them for the delivery of property.

Sec. 132. If the execution issucd before tke andertaking
for stay, or that required in case of appeal be given, and such
undertaking be given afterward, and within the time ailowed,
the justice shall recall the execation.

Sce. 133. Where any person who has become bail for stay
of exccution, shall remove before the expiration of such stay,
into any other county or state, the justice shall, on demand,
issue execution agaiust the goods and chattels of the defend-
ant, or other party against whom tlie original jusdgment was
rendered, to be proceeded with as in other cases.  When any
surcty for the stay of execution shall become apprehensive thaty
by delaying the exccution until the expiration of the full time
of such stay, he or she may be compelled to pay the judgment,
it shall be lawful for such surety to make and file affidavit of
that fuct before the justice on whose docket the judgment i
entered ; whereupon such justice shall issue execution aguinst
the judgment debtor, which shall be proceeded in as in other
cases: Provided, Such bail shall not thereby be discharged
from liability, but may be proceeded against after the expira-
tion of the term of stay, in the same manner as if exccution
had not issued as aforesaid.
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Sec. 134. If the judgment debtor shall, within ten days
after levying such execution, enter into a further undertaking
for the stay of execution, during so much of the first stay as
remains then unexpired, and shall pay costs of the execution
issued against him as aforesaid, it shall be the duty of the jus-
tice to take such further undertaking, and recall the execu-
tion ; and the person who last became surety shall first be pro-
ceeded against, until it shall appear by the return of the con-
stable, that he or she has no goods whereon to levy, before
proceedings skall be instituted on-the undertaking first given.

Sec. 185. At any time before the stay shall expire, if the
Justice taking the surety, or his successor in office, shall be-
come satisfied that the surety is insufficient, it shall be his duty
to cause written notice thereof to be given to the defendant, or
if he be absent, that the same be left at his residence, requir-
ing him to give additional surety, on or by the third day after
the giving of such notice ; if the surety be not given, such facts
shall be entered on the docket, and he shall immediately issue
execution against the defendant for the collection of the judg-
ment. 1f within ten days after the issuing of such execution,
surety to the satisfaction of the justice be given, the execution
shall be recalled, and stayed until the expiration of the origin-
al stay. If at the expiration of such stay, the judgment be
not pzid, the execution shall issue sgainst the principal and
bail; if thie principal do not satisfy the execution, and the of-
ficer eannot find sufficient property, not exempt by law, belong-
ing to hiwn upon which to levy, he shalllevy upon the property,
not exempt by law, of the bail, and in his return shall state
what amount of the money collected by him on the execution,
was colleeted by bim from the bail, and the time when the same
Was received.

CHHANGE OF PLACE OF TRIAL.

Sce. 136. If, on the return of the process, or at any time
before trial shall have commenced in any cause or proceeding,
¢ivil or criminal, either party, his agent or attorney, shall make
alidavit that the justice before whom the same is pending is a
Material witness for said defendant, without whose testimony
Le cannot safely proceed to a trial thereof; or that from prej-

udice, bias; or other cause, he believes such justice will not de-
26%
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cide impartially in the matter ; or if it shall be proven that
the justice is near of kin to the plaintiff, then, in such case, the
said justice shall transfer said suit and all other papers appers
taicing to the same, to some other justice of the same or ad-
joining precinct, who may thereupon proceed to hear and de-
termine the same in the same manner as it would have been
lawful for the justice before whom the said cause or proceed-
ing was commenced to have done: Provided, That no cause
or proceeding shall be remroved more than once.

Sec. 137. Before any such'change skall be allowed, the
costs, as specified in the next following section, shall be paid
by the party applying fer such change,

Scc. 138. When such chunge is at the instance of the plain-
tiff, he shall be taxed with all the costs which have accrued, and
which shall accrue in the cause, until such transcript and pa-
pers shall be dclivered te the justice to whom such cause is re-
moved for trial; and when on ¢the application of the defendant,
he shall be taxed for the costs which have accrued fer issuing
subpenas for witnesses, and service thereof, witnesses’ fees,
and costs of the justice for tramsferring the cause to the dock-
et of the other justice.

SALE OF PROPERTY UNDER EXECUTION.

Sec. 139. The officer after taking goods and chattels inte
his custody by virtwe of am execution, shall, without delay,
give public notice, by at least three advertisements, put up af
three public places in the township or precinct where the prop-
erty is to be sold, of the time and place when and where the
same shall be exposed for sale. Such notice shall describe the
goods and chattels taken, and shall be put up at least ten day®
before the day of sale. ”

Sec. 140. At the time so appointed, the officer shall expos¢
the goods ard chattels to sale at public vendue to the bighest
bidder. The officer shall, in wll cases, ¥eturn the executioh
and have the money before the justice at the time of makin3
such return.

Sec. 141. No officer shall, directly or indirectly, purchsse

any goods and chattels at any sale made by him upon exect
tion ; but every such sale shall be absolutely void.
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REPLEVIN OF PROPERTY.

Sec. 142. When the object of the action is to recover the
possession of personal property, the plaintiff or some other
person shald, in all cases, before any writ shall be issued, file
with the justice before whom the action is brought, a petition
a8 provided in the following section.

Sec. 143. The petition in replevin must be sworz to, and it
must state: '

1. A particular description of the property claimed ;

2. Its actual value, and where there are several articles, the
actual value of each ;

3. The facts constituting the plaintiff's right to the present
possession thereof, and must define the extent of his interest in
the property, whether it be full or qualified ownership ;

4. That it was neither taken on the order or judgment of a
court against him, nor under am execution or attachment
against him or against the property. But if it was taken by
either of these modes, then it must state the facts constituting
an exemption from seizure by such process;

5. The facts constituting the alleged cause of detention
thereof according to his best belief;

6. The amount of damages which the affiant believes the
plaintiff ought to recover for the detention thereof.

409

Petition to be
flied.

Must be sworn
tu and must
doate,

Sec. 1<44. The plaintiff or his agent shall also execute & pyntifrtoex-

bond to the defendant, with sureties, to be approved by the Amena:otbond.

justice, in a penalty at least double the value (as stated in the "™

petition), of the property sought, conditioned that the plaintiff
will appear at the return day thereof and prosecute his action
to judgment, and return the property to the defendant, if a re-
turn thereof be ordered by the court, and also pay all costs
and damages that may be adjudged against him ; the bond
ghall be filed with the justice, and shall be for the use of any
person injured by the proceeding.

Sec. 145. The justice shall thereupon issue a writ, directed sastice to issee
to the sheriff or any constable of the county, commanding him estate T

the plaintiff, and summon the defendant to appear and answer
the same on the return day mentioned in the writ.

to state.
to take the property therein described and deliver the same to
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Sec. 146. In obedience to such writ, the officer must forth-
with take possession of the property mentioned in the writ, if
the same be in the possession of the defendant or his agent, for
which purpose he may break open any dwelling house or. other
inclosure, having first demanded entrance, and exhibit his au-
thority if required.

Sec. 147. If a third person claim the property, or any part
thereof, the plaintiff may amend and bring him in as a co-de-
fendant, or the defendant may obtain his substitution by the
proper mode, or the claimant may himself intervene by the
process of intervenor.

Sec. 148. If the property sought be not obtained, the plain-
tiff, if he establishes his right thereto, shall recover the value
of that right, whether obtained or not, he shall recover the
damages he has sustained in consequence of the illegal detention
thereof.

Sec. 149. If the plaintiff fail to establish his right to the
property, the defendant shall recover such damages, as under
the circumstances he shows himself entitled to ; and in addition
thereto may have judgment for the return of the property, o
the value thereof, if the same has been taken out of his pos
session, or delivered to the plaintiff.

Sec. 150. When any of the property is removed to another
county after the commencement of the action, counterparts of
the writ of replevin may issue on the demand of the plaintiff
to such other county, and may be executed upon such goods
found in such county, and further writs of replevin and the ne-
cessary counterparts thereof may issue as often as may be nc-
cessary.

Sec. 151. When it appears by affidavit that the property
claimed has been disposed of or concealed, so that the iwrit can-
not be executed, the justice of the peace may compel the 3t
tendance of the defendant and examine him on oath as to the
situation of the property, and punish a willful obstruction OF
hinderance of the writ, and a disobedience of the order of the
court in this respect, as in case of contempt.

Sec. 152, The sheriff or constable must return the writ 08
or before the return day of the notice, and shall state fully what
he has done thereunder. If he has taken any property, b
shall describe particularly the same.
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Sec. 153. The officer having taken the property, or any Propertytobe

deliverid to

part thercof, shall forthwith deliver the same to the plaintiff, Pivnifen

payinent of

on the payment of his costs. costs.

Sec. 154. The judgment shall determine which party is en- What judgment.

titled to the possession of the property, and shall designate his
right therein, and if such party have not the possession there-
of, shall also determine .the value of the right of such party,
which right shall be absolute as to an adverse party baving no
right in such property, and shall also award such damages to
either party as he may be entitled to, for illegal detention of
such property.

Sec. 155. The party entitled thereto, may have execution What party
entitled to pos-

for the money found due him, or may, in Lis discretion, have stssionof

. . . propesty may
execution for the delivery of the property, and if the property bave:
or any article thereof cannot be obtained on execution, he may

lave execution for the value of such article.

Sec. 156. When it appears by the return of the officer, or When moperty
by the affidavis of the plaintiff, that auy specific property which removed
Las been adjudged to belong to one party, has been concealed
or removed by the other, the justice of the peace may require
bim to attend and be examined on oathrespecting such matter,
and may enforce his order in this respect as in cases of con-

tempt.

PROCEEDINGS BY ATTACIIMENT.

Sec. 157. Any creditor shall be entitled to proceed by at- Who entitied

. « . ’ . . o proceed by

tachment in a justices’ court, against the property of Lis debt- a:achment.
or, in the cases, upon the conditions, and in the manner pro-

vided in this act.

Sec. 158. Before any such writ of attachment shall be is- Afmdavit to e
sucd, the plaintiff, or some person in his behalf, shall make tostate.
and file with the justice, an aflidavit stating that the defendant
therein is indebted to the plaintiff, in a sum exceeding five dol-
lars; and specifying the amount of such indebtedness, as near
13 may be, over and above all legal set-offs, and that the same
18 due upon contracty expressed or implied, or uponm judgment
or decree of some court, and containing a further statement
that the deponent has good reason to believe either :

1. That the dcfendant is a non-resident corporation ; or
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2. That the defendant is not a resident of this territory, and
has not resided therein for three months immediately preceding
the time of making such affidavit;

8. That the defendant has absconded, or is about to abscond
from this territory ;

4. That the defendant has remowed, or is about to remove
any of his property out of the county, with intent to defraud
his creditors ;

"5. That the defendant resides in any other county in this
territory ;

6. That the defendant contracted the debt under fraudulent
representations. |

7. That the defendant 8o conceals himself that the process of
summons cannot be served upon him ; or,

8. That the defendant has fraudulently conveyed or dispos-
ed of, or is about fraudulently to convey or dispose of any of
his property or effects, so as to hinder or delay his creditors.

Sec. 159. In the five first cases mentioned in the preceding .
gection, the writ of attachment shall be returnable in three
days ; but in all other cases, it shall be returnable as an ordir
ary summons.

See. 160. The writ of attachwent ‘mey.be substantially in
the following form :

Territory of Dakota,
County of 88

To the sheriff or any constable of said county::

In the name of the Territory of Dakota, you are commands
ed to attach the goods and chattels, moneys, effects and credits .
of , or 80 much thereof as shall be sufficient to satisfy the
sum of , With interest and costs of suit, in whosoever
hands or possession the same may be found in your county, snd
so provide that the goods and chattels and other’ things 30 8%
tached may be subjectto further proceedings thereom, as the
law requires ; and also to sammon the said if to bo
found, to be and appear at my office in said county, on ﬂ_"

day of ,A.D.18 , at the hour of  o'clock 18
the noonm, to answer to , 1n a civil action 0 his
damage one hundred dollars or under. Given under my hand,
this day of ,A.D.18 .

W. P., justioe of the peace:
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Sec. 161. The officer shall exccute a writ of attachment, by Rewwrittene
summoning the defendant as in case of a summons if to be
found within the county, and by atttaching the goods and chat-
tels, moneys and credits, of the defendant, not exempt by law.

Sec. 162. When property of the defendant shall be actually Defeadant may
seized on attachment, the cefendant, or any other person for #onofpreperty
him, may obtain possession thercof, by giving bond and securi-
ty to the satisfaction of the officers executing the writ, in dou-
ble the value of the property so attached, conditioned that the
same shall be forthcoming, when and where the justice shall

direct, and shall abide the judgment of the justice.

Sec. 163. When property shall be seized on attachment, Perisnabteprop-
which is likely to perish or depreciate in value before the prob- done with it
able end of the suit, or the keeping of which would be attended
vith much loss or expense, the justice may order the same to
be sold by the officer, in the same manner and on the same
notice, as goods are required to be sold on an execution; and
the proceeds of such sale shall remain in the hands of the of-
ficer, subject to be disposed of as the property would have been
if seized upon in specie.

Sec. 164. When property is seized on attachment, the jus- Jempeneation ot
lice may allow to the officer baving charge thereof, such coms s propesty.
pensation for his trouble and. expense in keeping and maintain-

ing the same, as shall be reasonable and just.

Bec. 165. When the defendant cannot be summoned, and Noties to de-
. endant by pud-
his property or effects shall be attached, if he do not appear to leation.
the action at the return of the writ, the justice shall enter an
order in his docket, requiring the plaintiff to give notice to the
defendant, by publishing in a newspaper, if there be one prin«
ted in the county, or by three written or printed advertises
ments, set up at threc of the most public places in the county,
that & writ has been 1ssued against him, and his property at-
tached to satisfy the demand of the plaintiff; and that unless
be appear before the justice at some time and place to be men-
tioned in said notice, not less than twenty nor more than nine-
'y days from the date thereof, judgment will be rendered
3gainat him, and his property sold to pay the debt.
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Form ot notiee.  Sec. 1G6. The notice may be in the following form:

Territory of Dakota, o
county of }“ )

To

You are hereby notified that a writ of attachment has been
issued against you, and your property attached, to satisfy the
demand of , amounting to :
Now, unless you shall appear before J. P., a justice of the
peace in and for said county, at his office, on the
day of ) , A. D. 18 ,at o’clock in
the noon, judgment will be rendered against you, and
your property sold to pay the debt.

Dated this day of ,A.D. 18
Plaintiff.

F.itecn days Sec. 167. Such notice shall be set up, or published at least
fifteen days before the expiration of the time at which the par
ty is re(iuired to appear, and the setting up may be provel,
either by the return of the officer upon a copy of the notice, cr
by the aflidavit of any person who would be a compectent wits
ness in the case.

Defendant fail-  See. .168. When the defendant shall be notified as aforesaid,

detaultmur bo - and shall not appear and answer to the action, his default shail
be entered by the justice in his docket, and the plaintif may
proceed thereon to final judgment as in actions commenced by
summons; but no exccution shall be issued on such judgment,

Bond to be exes either against the defendant, or money paid to the justice

cuted before ex~ . L ,
ecution shall i thereogn, until the plaintiff, or some person in his bekalf, shall

" execute a bond in double the amount of such judgment, to the
defendant with security, to be approved by the justice, condi-
tioned that if the defendant shall, within one year from the
rendition of such judgment, appear and disprove the debtor
damages adjudged against him, or any part thereof, the plain-
tiff will refund the whole, or such part thereof as may be found

not justly due him in a review of the case.

Proesedings in Sec. 169. Like pleadings of the parties and like proceeding?
attachmeuts. . . .
shall be had, as far as practicable, in suits commenced by at-
tachment, and suits founded on contracts and commenced by
SuUmMImons.



JUSTICES CODE. 415

Sec. 170. Attachments may be dissolved, on motion made When awihow

in behalf of the defendant, st any time before final judgment, soived.

if the defendant shall appear and plead to the action and give

bond to the plaintiff, with good and sufficient surcty to be ap-

jroved by the justice, in double the amount of property, cffects,

and credits attached, cenditioned that if judgment be rendered

agzainst him in such suit, he will pay the amount thereof, with

costs and interest thereon.

Sec. 171. When any attachment shall be dissolved, the pro- Troceeline
perty and effects attached shall be released, and the garnishees wnt dissviveld.
siall be discharged, and the suit proceed as 1if it had been com-

wenced by a summons only.

Sec. 172, Wken property of the defendant, found in the Propeitrattuch.

vhin ban s ol
Tande - . Yirye A . thirt persor
tads or posscssion of any other persen thun the defendant IM4en

sall be attached, such persen may retain the possession there- ;3500
of, by giving Lond and security to the satisfaction of the cflicer
exceuting the writ, in double the value of the property o at-

tached, conditioned that the same shall be forthcoming when

ad where the justice shall direct, and shall abide the judg-

ment of the justice.

Sce. 173. When judgment shall be rendered in any attach- Trperty soid <
ment case, exccuwtion may issue thercupon, and the property
attached may be sold in the same manner as in other cazes, ex-
cept a5 otherwise provided by this act.

Sec. 174. The return day of the writ of attachment, when Teturn a.y ot
issued at the commencement of the action, shall be the same sttt
as that of the suminons ; when issucd afterwards, it shall be
executed and retarned ferthwith,

Sec. 175. When there are several writs of attachment agrinst Wheresererat
the same person, in the hands of the same officer, they shall ZZ’K&-“AZZZ‘QT‘I
be excecuted in the same order in which they are reccived by ‘
said officer ; he shall go to the place where the defendant’s
Property may be found, and there, in the presence of two cred-
ible persons, declare that by virtue of said writ, he attaches
Baid property at the suit of said plaintiff; and the officer, with
%o residents of the county, who shall be first sworn or affirm-
¢d by the officer, shall make a true inventory and appraise-
ment of all property attached which shall be signed by the of-

ficer and said residents and returned with the writ; when the
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property can be come ‘at, he shall take the same into custody,
and hold it subject to the order of the justice.

uderoftienst  Sec. 176. Different attachments of the same property may
be made, and one inventory and appraisement shall be suff-
cient. The lien of the attachments shall be in the order in
which they are served, and the subsequent attachments shall
be served on the property, as in the hands of the officer, and
subject to the prior attachments. The justice who issued the
attachment having the priority of lien, shall determine all
questions as to the priority of liens on the property attached

O e Sec. 177. When the plaintiff, his agent or attorney, shall

iwrationss make oath, in writing, that he has good reason,to and does be«
live that any person or corporatlon, to be named, and within
the county where the action is brought; has property of the
defendunt (describing the same) in his possession, if the officer
cannot come at such property, he shall leave with such garni-
shee a copy of the writ of attachment, with a written notice
that he appear before the justice at the return of the writ of
the attachment, and answer as provided in seetion one hui-
dred and scventy-eight.

Hew writ ang Sec. 178. The copy of the writ and the notice shall be serr-

won emuisuee. ed upon the garnishee as follows: if he be a person, they
shall be served upon him personally, or left at his usual placs
of residence ; if a corporation, they shall be left with the pree
ident or other head of the same, or the secretary, cashier, of

managing agent thereof.
Garnisoe stall  Sec, 179, The garnishee shall appear before the justice, in

]

E"EEE’_“"':“:‘" accordance with the command of the notice, and shall answeh
under oath, all questions put to him touching the property of
every description, and credits of the defendant, in his posses-
ion or under his control, and he shall disclose truly, the amount
owing by him to the defendant, whether due or not; and o
case of a corporation, any stock therein held by or for the ben-

efit of the defendant, at or after the service of the notice.

Gernlsueemsy  Sec. 180. A garnishee may pay the money owing to the dev

dvatses coon-_ fendant by him, to the constable having the writ of attach:

Hehaving wrlt ment, or into the court. He shall be discharged from liability
to the defendant for any money so paid, not exceeding the
plaintifi’s claim. He shall not be subjected to costs beyond
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those caused Ly his resistance of the claim against him; and
if he disclose the property in his hands, or the true amount
owing by him, and deliver or pay the same according to the
order of the court, Le shall be allowed his costs.

Sec. 181. If the garnishee do not appear and answer, asre~ I!garnishec do

Net app+ar and

quired by section 178, the justice may procced against him by poimecoeaen”

attachment, as for a contempt. contempt, &e.
Sec. 182. If the garnishee appear and answer, and it is dige Orderof justice.
covered on his examination, that at or after the service of the
writ of attachment and notice upon him, he was possessed of
any property cf the defendant, or was indebted to him, the jus-
tice may order the delivery of such property and the payment
of the amount owing by the garnishee into the court, or may
permit the garnihsece to retain the property or the amount
owing, upon the execution of an undertaking to the plaintiff,
by one or more sufficient sureties, to the cffect that the amount

shall be paid or the property forthcoming, as the court may
direct.

Sec. 183. If the garnishee fail to appear and answer, or if srgarnivhee
he appear and answer, and his disclosure is not satisfactory to .;‘l.xi~ll}}c::d;:.ll:1;':it—
the plaintiff ; or if he fail to comply with the order of the jus- 0 may procewt
tice to deliver the property and pay the money owing into court, Action:
or give the undertaking required in the preceding section, the
plaintiff may proceed against him in an action, in his own name,
as in other cases; and thereupon such proceeding may be had
ag in other actiens, and judgment may be rendered in favor of
the plaintiff, for the amount of the property and credits of
every kind of the defendant in the possession of the garnishee,
and for what shall appearto be owing by him to the defendant,
and for the costs of the proceedings against the garnishee. If
the plaintiff procced sgainst the garnishee by action, for the
cause that his disclosure was unsatisfactory, unless it appear in
the action that such disclosure was incomplete, the plaintiff
*hall pay the costs of such action. The judgment in this ac-

tion may be enforced as judgments in other cases.

See. 184. Final judgment shall not be rendered against the v ta tna)
- - . - . . (' .
garnishee until the action against the defendant in atiachment araiost karni-

hasbeen determined ; and if, in such action, judgment be ren- wsctarse.

dered for the defendant in attachment, the garnishee shall be
27
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discharged and recover costs.  If the plaintiff shall recover
against the defendent in attachment, and the garnishce shall
deliver up all property, moueys, and credits of the defendant
in possession, and pay all moneys from him due as the court
may order, the garnishee shall be discharged, and the costs of
the proceedings against him shall be paid out of the property
and moneys so surrendered, or as the court may think right
and proper.

when jusgment  See. 183, If judzment be rendered in the action for the de-

ot ate fendant, the attachment shall be dischargad, and the property

tochiment shodl

bedischurgd. gttached or its proceeds shall be returned to him.

How fndement Sec. 186, If judgment be rendered for the plaintif; it shall
p it o be satisfied as follows: so mugh of the property remainingin
the hands of the officer, after applying the moneys arising
from the sale of perishable property, if any, whether held by
legal or eyuitable right, as may be nccessary to satisfy the
judgment, shall be sold by order of the justice, under the same
restrictions and regulations as if the same had Leen levied on
by execution; and the money arising therefrom, with the
amount which mey be recovered from the garnishee, shall be
applied to satisfy the judgment aud costs.  If there bLe not
erough to satisty the same, the judgzment shall stand, aud exe-
cution may Issue thereon for the residue, in all respeets as i
other cases. Any surplus of the attached property or its pro-
cceds, shall Le returned to the defendant.

When justice Sec. 187. The justice may order the constable to repossess
1ay order cy= . - .
ratbiore  Liimself, for the purpose of selling it, of any of the attached
Jreeasess 3¢ ) v .
of attached . 1 . : a1 e N " love b T s e
bioperty, property which may have passed out of Lis hands without belng

sold or converted into money; and the constable shall under
such order have the same power to take the property, as he
would have under a writ of attachment.

When attached  Sec. 188. If any of the property which has been attached,
Woperly 18 . . .
cimeiby an- be claimed by any person other than the defendant, the clauo:

olhivr peraon

valithty of e a1l N P 3 ' Io-
e e ant may Lave the vulidity of such claim tried, and such p
tried. ceedings must be had thercor, with like effect, as in case the

property had been seized upon exccution issued by the justice
and claimed by a third person.
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Sce. 189. Where several attachments are executed on the T hen several

attuchments

: are executed
same property, or the same persons are made garnishees, the | PRI T

salte prope 8y,

. . . - . . Justice may
justice issuing the first writ, served on the motion of any of the diermue

determiue
amounts and

plaiutiffs, may determine the amounts and priorities of the sevs pionities o
. . saue.
eral attachments, and the proceeds shall be applied accordingly.

See. 190. The officer shall return upon every writ of attach- Return of officer
ment what he had done under it.  The return must show the
property attached, and the time it was attached. When gara
nishees are served, their names, and the time each was served,
must Le state:d. The officer shall also return, with the writ, all
tndertakings given under it.

Sce. 191, A writ of attachment Linds the property attached A writoratucn:

from the time of scrvice, and the garnishee shall stand liable ;:'Aﬂv'xlvtu:}'l;:?;qrrl_
Line ot seivaee,

t the plainti¥ in attachment far all property, meneys, and

credits in his hands, or due from him to the defendant, from

tie timme he is served with a written notice, mentioned in

sectivn 176 ; but when property is attached inthe hands of

a consignee or cther person having a prior lien, his lien

tiereon shall not be affected by the attachwent,

See. 102, If the defendant, or other person in his behalf, Froneeirio e
at any. time before Jwlgment, cause an undertaking to be ex-
ecuted to the pilaintili by one or wore surepics resident in
the county, to Le approved by the justice, in doubie the
amount of the plaintil’s claim, to be stated in his aflidavit,
to the cffect that the defendant shall perform the judgient
of the justice, the attachment in such activn shall be dis-
charged, and restitution made of any property taken under
ity or the proceeds thercof; such undertaking shall also diss
charge the labiiity of a garnishee in such action, for any
property of the defendunt in his hands.

See. 193. If inany case where a writ of attachment has Justiceahvl
been issucd by a justice of the peace, it shall appear from the i"‘,f‘»‘”‘,'v“{{“l;;:.m
return of the oflicer, and from examination of the garnishee,
that no property, rights, credits, or effects of the defendant
have been taken under the attachment, but that the defendant
i3the owner of an interest in real estate in the county, the
Justice before whom said action is pending shail, at the request
of the plaintiff, forthwith certify his proceedings to the district

court of the proper county, and thereupon the clerk of said
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court shall docket said cause, and the action shall be procecded
with in said court in all respects as if the same had originated
thercin.

ADJOURNMENT.

Sec. 194. Upon the return day, if a jury be required, or if
the justice be actually engaged in other official business, he
may adjourn the trial, without the consent of either party, as
follows:

1. Where a party is in attendance who is not a resident of
the county, the adjournment not to exceed forty-eight hours;

2. In other cases not to excced eight days, unless by con-
scnt of the parties. If the trial be not adjourned, it mus!
take place immediately upon the return of the summons.

Sec. 195. The trial may Be adjourned upon the application
of either party, without the consent of the other, for a period nos
exceeding thirty days, as follows : the party asking the adjourn-
ment must, if required by his adversary, prove, by Lis own oath,
or otherwise, that he cannot for wantof material testimony which
he expects to procure, safely proceed to trial, he must also state
on oarh what particular facts he expects to prove by such absent
witness, and that there is no person present, to his knowledge, by
whom he can prove the facts set forth. Whereupon the op-
posite party may admit that the person named would, if pres-
ent, tcsi:ify as stated in the application for an adjourrment, in
which case the absence of such witness will cease to be a
ground for adjournment,

Sce. 196. An adjournment may be had either at the return
day, or at any subsequent time to which the cause may stand
adjourned, on the application of either party, for a period
longer than thirty days, but not to exceed ninety days from
the time of the rcturn of the summons, upon compliance With
the provisions of the preceding section, and updn proof, by the
oath of the party or otherwise, to the satisfaction - of the jus-
tice, that such party cannot be ready for trial before the time
to which he desires an adjournment, for the want of materil
cvidence, describing it; that the delay has not been made ne-
cessary by any act or negligence on his part since the action
was commenced, and that he expects to procurc the evidence
at the time stated by him.
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ARDITRATIONS.

Sec. 197. At any time before trial and judgment rendered, wio may act
the plaintiff and defendant consenting thercto, may have the huw < mmenct
cause submitted to the arbitrament of three disinterested men, aud thete fees.
who shall be chosen by the parties; and if the arbitrators be
present, they shall hear and determine the cause on oath or
affirmation, to be administered by the justice. But if the per-
gons chosen as arbitrators be not present, the justice shall is-
sue summons for them to attend at the time and place appoint-
ed for the trial, which shall be served by any constable or the
parties, as they may agree. ''he fees of arbitrators shall be
the same as that paid to jurors.

Sec. 198. When the arbitrators shall convene and be quali- Shall ewr
fied, they shall proceed to hear and determine the cause, and awar.
make out their award in writing, which shall be valid when
signed by any two of them, and return the same to the justice,
who shall thereupon ‘enter such awurd upon his docket, and
thereupon render judgment, and issue execution as in other
cases.
Sec. 198. Every juldgzment rendered on such award, shall sudement

rendered on

conclude the rights of the parties thereto, unless it shall be suet award

shall eanclade

made to appear to the justice of the peace who rendered such riehis of pa: -
. .. .. 1cs unless &c.
Judgment, and within ten days after the rendition of the same,
or to thee district court, on appeal, that such award was ob-
tained by fraud, corruption, or other undue means.

Sec. 200. Whenever satisfactory proof shall be adduced be- Justice may

Fet asilo aw:r3

fore such justice, within the period aforesaid, that such award for fraul and
was obtained by fraud, corruption, or other undue means, it denoves
shall be competent for such justice toset asidesuchaward and his
Judgment thereon rendered, and thereupon proceed to such
final trial and judgment, as if such award had never been
made,

Sec. 201. But no appeal shall be allowed to the district Wten appeal

allewed from

court from a judgment of a justice of the peace rendered on an Judkment ren-
award, unless the party praying such appeal shall file with
such justice an affidavit, therein stating that he or she does
verily believe that such award was obtained by fraud, corrup-

. /
tion or other undue means.



422

Diatrict court
May ket aside
awird for fraud
and LIy causc,

If nn frand,

cocrtshall ren-

der judgdient,

Praceeding on
trial of vight of
property.

New justice
proceesd when
property be-
Inugs te
claimaut,

Claimant fails
to estah i<h
riche judsinent

rendered ugaanst

Lim,

JUSTICES CODE.

Sec. £202. And if, on appeal from the judgment of a justice

> rendered on any such award, the district court shall be satisfied

that the amard was obtained by fraud, corruption, or other un-
duc means, such court shall set atide the award, and proceed
to hear and determine the cause on the merits, as in other
cases of appeal.

Sec. 203. But if the court shall be of opinion that the award
was not obtained by fraud, corruption, or other vndue means,
they shall render judgment thereon, for the costs of suit, and
award execution as in other cascs.

TRIAL OF THE RIGHT OF PROPERTY.

Sec. 204. When a constable shall levy on or attach prop-
erty, cluimed by any person or persons, other than the party
against whom the execution or attachment issuwed, the claimant
or claimants shall give three days notice, in writing, to the
plaintiff or Lis ageut, or if not found within the county, then
such notice shall be served by leaving a copy thereof at lis
usnal place of abode in such county, of the time and place of
the trial of the right to such property, which trial shall be had
before some justice of the county, at least one day prior to the
time appointed for the sale of such property.

Sec. 205. If on the trial, the justice shall be satisfied from
the proof, that the property or any part thercof, belongs to
the claimant or claimants, such justice shall render judgment
against the party in whose favor such execution or attachment
issued for the costs, and issuc execution therefor, aud shall
morcover, give a written order to the constable who levied ony
or who may be charged with the duty of selring such propertf
directing him to restore the same, or so much thereof, as may

have been found to belong to such claimant or ¢laimants.

Sec. 206. But if the claimant or claimants fail to establish
his or their right to such property or any part thercef, the

justice shall render judgment against such claimant or claims

ants for the costs that have acerued on account of such triah
and issue exccution therefor; and the constable shall not be
liable to the claimant or claimants for the property so taken:
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FORCIBLE ENTRY AND DETENTION OF PROPERTY.

Sec. 207. Any justice, within his proper county, shall have Jurisliction of
power to incuire, in the manner hercinafter directed, as well
against those who make unlawful and forcible entry into lands
and tenements, and dctain the same, as against those who hav-
ing a lawful and peaceable entry into lands or tenements, un-
lawfully and by ferce hold the same; and if it Le found upon
such inquiry that an unlawful and forcible entry has been
made, and that the same lands or tenements are held by force,
or that the same, after a lawful entry are held unlawfully, then
gaid justice shall cause the party complaining to have restitu-
tion thercof.

Sec. 208. Procecdings under this article may be Lad in all wiom procecs-
cases against tenants holding over their terms; in sales of real RSN
estate, on executions, orders, or other judicizl process, when
the judgment debtor was in poscession at the time of the ren-
dition of judgment or deeree, by virtue of which suck sale was
made ; in sale by exccuters, administrators, guardians, and en
partition, where any of the partics to the petition were in pos-
gession at the commencement of the suit, after such sales, so
made on exccution or otherwise, shall have heen examined Ly
the proper court, and the safe by su:zh court adjuldged legal;
and in cases where the defendant is a settler or occupier of the
lands or tenements, without color of title, and to which the
complainant has the right of possession; this section not to be
construed as limiting the provisions of the first section of this
act.

See. 209. Judgments either before the justice or in the dis~ Judsments.
trict court, under this act, shall not be a bar to any after ac«
tion brought by either party.

See. 210. It shall be the duty of the party desiring to com- Three days
mence an action under this act, to notify the adverse party to " o
leave the premises, for the possession of which the action is
#hout to be brought, which notice shall be served at least three
days before commencing the action, by leaving a written copy

with the defendant, or at his usual place of abode, if he cannot
be found,

20*
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Sec. 211. The summons shall not issue herein, until the
plaintiff shall have filed his complaint in writing with the jus.
tice, which shall particularly describe the premises so entered
upon or detained, and shall set forth either an unlawful and
forcible entry and detention, or an unlawful and forcible de-
tentien after a peacable or lawful entry of the described prem-
ises. The complaint shall be copied into and made a part of
the record.

Sce. 212. The summons shall be issued and directed ; shall
state the cause of the complaint, and the time and place of
trial, and shall be served and returned as in other cases. Such
service shall be three days before the day of trial appointed by
the justice.

Sec. 213. If the defendant does mnot appear in accordance
with the requisitions of the summons, and it shall have been
properly served, the justice shall try the cause as though he
was present. |

Sec. 214. No continuance shall be granted for a longer pe-
riod than eight days, unless the defendant applying therefor
shall give an undertaking to the adverse party, with good and
sufficient sirety to be approved by the justice, conditioned for
the payment of the rent that may accrue, if judgment be ren-
dered against the defendant.

Secc. 215. If the suit be not continued, place of trial changed,
or neitber party demand a jury, upon the return day of the
summons, the justice shall try the cause; and if, after hear-
ing the evidence, he shall conclude that the complaint is not
true, he shall enter judgment against the plaintiff for costs; if
be find the complaint true, he shall render a general judgmen?
against the defendant and in favor of the plaintiff for restitu-
tion of the premises and costs of suit ; if he find the complaint
true in part, he shall render a judgment for the restitution of
such part only, and the costs shall be taxed as the justice ghall
deem just and equitable.

Sec. 216. If & jury be demanded by either party, the pro-
ceedings, until the impanelling thereof, shall be in all respects
as in other cases. The jury shall be sworn or affirmed to well
and truly try and determine whether the complaint of (nami23
the plaintiff) about to be laid before them, is true according t
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the evidence. If the jury shall find the complaint true, they

shall render a general verdict of guilty against the defendant;

if not true, then a general verdict of not guilty ; if true in part, veraiet,
then & verdice setting forth the facts they find true.

See. 217. The justice shall enter the verdict upon his dock- Jastice shail
et, and shall render such judgment in the action as if the facts, Jud reader

authorizing the finding of such verdict, had been found to be
true by bimself.

Sec. 218. Exceptions to the opinion of the justice, in cases Exceptions
under this act, upon questions of law and evidence, may be Purtr.
taken by either party, whether tried by a jury or otherwise.

Sec. 219. When a judgment of restitution shall be entered suatice shan
by a justice, he ehall, at the request of the plaintiff, his agent %}:}:fé%:%‘:’:?
or attorney, issue a writ of execution thereon, which shall be ‘

in the following form, as near as practicable :

The Territory of Dakota, }ss: Porm of exern-
county
To any constable of county :

Whereas, in a certain action for the forcible entry and de-
tention (or the forcible detention, as the case may be), of the

following described premises, to wit: , lately tried be-
fore me, wherein was plaintiff and was defendant

, judgment was rendered on the day of ’
A. D. , that the plaintiff have restitution of said premises,

and also that he recover costs in the sum of . You, there-
fore, are hereby commanded to cause the defendant to be forth-
Wwith removed from said premises, and the said plaintiff to have
restitution of the same: also that you levy of the goods and
chattels of the said defendant, and make the costs aforesaid,
and all aceruing costs, and of this writ make legal service and
due return.

Witness my hand this  day of , A. D,
, Justice of the peace.

Sec. 220. The officer shall, within ten days after receiving Offcer shall |
the writ, execute the same by restoring the plaintiff to the pos- Tithin ten
Session of the premises, and shall levy and collect the costs,
and make return as upon other executions. If the officer shall
Teceive a notice from the justice that the proceedings have been

8ayed by an allowance of an appeal, he shall immediately de-
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lay all further proceedings upon the execut'on; and if the
premises have been restored to the plaintiff, he shall immedi-
ately place the defendant in the possession thereof, and return
the writ with his proceedings and costs taxed thereon.

CONSTABLES AND THEIR DUTIES.

Sec. 221. All constables shall be ministerial officers in jus-
tices courts, in their respective counties, in civil and criwminal
cases, and civil and criminal process may be exccutel
by them throughout the county.

Sec. 222, It shall be the duty of every constable to serve
and execute all warrants, writs, precepts, executions, and other
process to him directed and delivered, and in all respects what-
ever, to do and. perform all things pertaining to the office of
constable.

Sec. 223. In discharging their duties, constables may call
to their aid the power of the county, or such assistance as may
be necessary. It shall be the duty of cvery constable to make
due return of all process to him directed and delivered, at the
proper office and on the proper return day thercof; or if the
judgment be docketed in the district court, appealed, or stayed
upon which he has an execution, on notice, to return the exe«
cution, stating thereon such fact.

Sec. 224. It shall be the duty of cvery constable, on the re
ceipt of any writ or other process (subpenas excepted), to note
thereon the time of receiving the samnc; he shall also state in
his return on the same, the time and manner of exccuting it.

Sec. 225. No constable shall make a return on any process
of ¢ not found,’’ as to any defendant, unless he shall have been
once at least to the usual place of residence of the dcfendant,
if such defendant have any in the county.

Sec. 226. It shall be the duty of every constable to appre-
hend, on view or warrant, and bring to justice all fclons and
disturbers and violators of the criminal laws of this territory,
to suppress all riots, affrays, and unlawful asscmblies, which
may come to his knowledge, and generally to keep the peace in
his proper county.
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Sec. 227. In servingall process, either civil or criminal, and Arthorilyet
in doing his duties generally, when not otherwise restricted by
law, the authority of a constable shall extend throughout the
whole county in which he may be elected or appointed, and in
executing and serving process issued by a justice of the peace,
he shall Lave and exercise the same authority and powers over
goods and chattels, and the persons of parties, as is granted by

law to a shieriff, under like process issued from courts of record.

Sce. 228. When it shall become the duty of the constable to puty of consta:
take the body of any person to the jail of the county, he shall commins 1o jail.
deliver to the sheriff or jailer a certificd copy of the commit-
ment, or other process, whereby he holds such person in custo-
dy, and return the original to the justice who issued the same;
which copy shall be sufficient authority to the sheriff or jailer to

keep the prisoner in jail, until discharged by due course of law.

Sec. 229. Constables shall pay over to the party entitled constabieto
thereto, all money received by them in their official capacity, Boaey, .
if demand be made by such party, his agent, or attorney, at
any time before he returns the writ upon which he has received
it; if not paid over by that time, he shall pay the same to the

Justice when he returns the writ.

Sec. 230. Constables shall be liable to twenty per cent. pen- wnen tiavle to
alty upon the amount of damages for which judgment may be penaity.
entered against them, for failing to make rcturn, making false
return, or failing to pay over monecy by tliem collected or re-
ceived in their official capacity, and such judgment must ins
clude, in addition to the damages and costs, the penalty herein
provided.

PROCEEDINGS FOR CONTEMPTS.

See. 231. In the following cases and no others, a justice of wnen justico

may punish

the peace may punish for contempt ; for contempt.

1. Persons guilty of disorderly, contemptuous and insolent
behavior towards such justice, whilst engaged in the trial of a
C2use, or in rendering judgment, or in any judicial proceedings,
which tends to interrupt such proceedings, or to impair the re-
Spect due to his authority ;
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2. Persons guilty of any breach of the peace, noise, or dis-
turbance, tending to interrupt the official proceedings of such
Justice ;

8. Persons guilty of resistance, or disobedience to any lawful
order or process made or issued by him.

et Sec. 232, Punishment for contempt may be by fine not ex
ceeding twenty dollars, or by imprisonment in the county jail
not exceeding two days, unless otherwise provided, at the dis-
cretion of the justice.

Noperfonfined Qoo 233, No person shall be punished for contempt before

for contemnt

e emty s 8 justice of the peace, until an opportunity shall have been

boheard, given him to be heard in his defense ; and for that purpose the
justice may issue his warrant to bring the offender before him.

o may  Sec. 234. If the offender be present he may be summarily
bessmmiti7  arraigned by the.justice and proceeded against in the same
manner as if a warrant had been previously issued, and the of-

fender arrested thereon.

Jormof warnast  Sec. 285, The warrant for contempt may be in the following
form:

Territory of Dakota, )
County of } 58+
To the sheriff or any constable of said county :

In the name of the Territory of Dakota, you are hereby com-
manded to apprehend A. B. and bring him before J. P., one of
the justices of the peace of said county, at his office in said
county, to show cause why he, the said A. B., should not be
convicted of a criminal contempt, alleged to have been commit-

ted on the day of s A. D. 18 , before the said
justice, while engaged as a justice of the peace in judicial pro-
ceedings.

Dated this day of A.D. 18 .

J. P., Justice of the peace-

faconviction  See. 236. Upon the conviction of any person for contempls

makeup record. the justice shall make up a ,reeord of the proceedings on the
conviction, stating the particular circumstances of the offense,
and the judgment rendered thereon, and shall file the same in
the office of the clerk of the district court, and shall enter the
same in his docket as in civil cases.
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Sec. 237. The warrant of commitment for any constable, Yarrastol

shall set forth the particular circumstances of the offense, or it
shall be void.

Sec. 238. The record of conviction may be in the following Form ot recora

ef comviction.

form :
Territory of Dakots, 1 .
County of
Wherecas, on the day of y A. D. 18 , while we,

the undersigned, one of the justices of the peace of the said
county, was engaged in the trial of a cause betweer C. D.,
plaintiff, and E. F., defendant, in said county, according to the
statute in such case made and provided, A. B. of the said coun-
ty did interrupt the said proceedings and impair the respect due
to the authority of the undersigned, by (here describe the cause
particularly) ; and whereas, the said A. B. was thereupon re-
quired, by the undersigned, to answer for the said contempt,
and show cause why he should not be convicted thereof; and
whercas, the said A. B. did not show any cause against the
said charge ; be it therefore remembered, that the said A. B.
i8 adjudged to be guilty, and is convicted of the criminal con-
tempt aforesaid, before the undersigned, and is adjudged by
the undersigned to pay a fine of dollars, or to be im-
prisoned: in the common jail of said county for the term of two
days, or until he be discharged from imprisonment according to
law.
Dated this day of ,A.D. 18 .
J. P., Justice of the peace.

Sec. 239. When any witness attending before a justice of Witsesscom.

. . mitted for refus-
the peace, in any cause, shall refuse to be sworn in some form !pste be sworn.
prescribed by lyw, or to answer any pertinent or proper ques«
tion, such justice may, by order, commit such witness to the

jail of the county.

Sec. 240. Such order shall specify the cause for which the That orter
fame issued ; and if it be refusing to answer any question, such
Yuestion shall be specified therein; and such witness shall be
closely confined pursuant to such order, until he be eworn, or
10 answer, as the case may be.
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Sec. 241. The justice shall thereupon adjourn such case, at
the request of the party, for such time as shall be reasouable,
or until such witness shall testify in the case.

Sec. £42. If any person duly subpenaed, and obliged to at-
tend as a witness, shall fail to do so, he shall be considered
cuilty of contewpt, and shall be fined all the costs for his ap-
prehension, unless he shall show reasonable cause to the satis-
faction of the justice, for his omission to attend ; in which case
the party requiring such appearance, shall pay the costs thereof.

GENERAL PROVISIONS.

Sce. 213. Every sumions or process, issued by a justice of
the prace, shall bLe entirely filled up, and shall have no blank
either in date, or otherwise, at the time of its delivery toan
officer to be executed ; every such process which shall be is
sued and delivered to an officer to be exceuted, contrary to the
forecoing provisions, shall be void.

Sec. 244. Whenever, by reason of » dismissal, nonsuit, or
for any other cause, a julgment chall be rendered against
either party, for costs only, by a justice of the peace, exceu
tion may issue to enforce such judgment, in the samce mannet
and with the same effcet as in every case,

Sec. 215. No justice of the peace, being a member of the
council or Louse of representatives, shall be obliged to take
cognhizance of any action, or to entertain any proceedings un-
der the provisions of this act; but he may act thercin or not
at his discrction,

Sec. 246. In case any justice of the peace shall die, or his
office shall in any wise become vacont, and any Looks er pa-
pers belonging to such justice in his official capacity, shiall
come into the hands of any pcrson, the nearest justice may de-
mand and receive such books and papers from the person have
Ing the swme in his possession.

Sec. 247. If any bouks or papers reruired tobe delivered
to the nearest justice by the preceding section, be withheld, of
if any justice shall refuse to deliver over to his successor any
books or papers, in cither case the person entitled to reccive
the said books or papers, may make complaint to the district
Judge of the United States district court of the proper countys
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and if such judge be satisfied by the oath of the complainant,
or any other person, that any such books or papers are with-
held, he may grant an order directing the person so refusing,
to show cause before him on a day to be mentioned in said or-
der, why he should not be compelled to deliver the same.

Sec. 248. At the time so appointed, or ut any other time to Proceedings in

which the matter may be adjourned, upon due proof being
made of the service of such order, such judge shall proceed to
inquire into the circumstances ; and if it shall appear that the
said books and papers are withheld, the officer before whom the
proceedir.gs are had, shall by warrant commit the person so
withholding, to the jail of the proper county, there to remain
until he shall deliver the books and papers, or be otherwise
discharged according to law.

Sec. 249. If any money shall be collected for any party by Wnenjustice

. . 3 A . guiity of misde
a Justice of the peace in his official capacity, and he shall have meunor.
neglected or refused, within a reasonable time after demand,
to pay over the same, such neglect or refusal shall be deemed
dmisdemeanor, and on conviction thereof, such justice shall
forfeit his office.

Sec. 250. The courts of justices of the peace shall be pub- Justicos courts
lic, and every person may freely attend the same.

Sec. 251. Itis the duty of every justice upon the expira- ustice tode-
. . porit books anad
tion of his term of office, to deposit with his successor his of- papers with
ficial docket, as well his own, as those of his predecessor which
may be in his custody, together with all files and papers, laws
aud statutes, pertaining to his office, there to be kept as public
records and property. If there be no successor elected and
fualified, or if the office become vacant by death, removal from
the county, or otherwise, before his successor is elected and
qualified, the docket and papers in the possession of such jus-
tice must be deposited with the nearest justice in the county,
there to be kept until a successor be choscn and qualified,
then to be delivered over to such successor on request.

See. 252, The justice with whom the docket of another may sustice witn

b d . . . . whom docket of
€ deposited, cither during a vacancy, or as a BUCCESSOr, i3 auotuer 1a de-

. . . . . pusited, author-

hereby authorized, while having such docket legally in his pos- iscd o issue ex-
: . . o . ecution, tuke

Scesiom, to issue execution on any judgment there entered, and duil, &e.

unsatisfied and not docketed in the district court, in the same
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manner and with the same effect as the justice by whom the
judgment was rendered might have done; to take bail in ap-
peals, or for stay of execution, to issue certified transcripts of
judgments on such docket, and proceed in all cases in like
manner as if the same had been originally had, or instituted
before him,

Sec. 253. That in all actions instituted before a justice of
the peace, founded upon any bond, sealed bill, promissory note
or other instrument of writing, for the payment of a
sum of money certain, of which the whole amount of money

: promised therein is due, it shall be the duty of the plaintiff

Pcovise

Proviso.

his agent or attorney, to file a copy of said bond, sealed bill,
promissory note, or other written evidence of indebtedness
upon which said suit is brought, with such justice of the peace,
and upon the trial of the case the original of said bond, sealed
bill, promissory note, or other written evidence of indebtedness
shall be filed with such justice of the peace ; and if, upon the
trial, judgment shall be entered thereon, in favor of the plain-
tiff, such bond, sealed bill, promissory note, or instrument of
writing, shall be retained by the justice so rendering judgment
who shall indorse the sum for which he shall have entered
judgment (provided the same shall in nowise exceed one hun-
dred dollars) and shall subscribe his name thereto. And upon
payment, or tender of the amount of such payment, together
with the cost accruing thereon, or securing the payment of the
same by putting in bail for thestay of execution, it shall not
be lawful for the plaintiff to institute any other suit or suits
upon such bond, sealed bill, promissory note, or other instru-
ment of writing for the recovery of any other sum or sums, the
payment of which is secured by the same bond, sealed bill
promissory note, or other written evidence of indcbtedness:
Provided, That when an appeal shall be taken from the judg-
ment of such justice, it shall be lis duty to transmit any
bond, sealed bill, promissory note, or other written evidence
produced before him on trial to the clerk of the district court,
to which such cause shall have been appealed, on or before the
second day of the term of the court next after taking such ap-
peal: Provided, also, That nothing herein contained shill be
construed to lessen or in anywise affect the right which any
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&g

creditors now have to demand from any justice of the peace,
any joint and several obligations for the purpose of prosecu-
ting any party to said obligations, otlrer than the party against
whom judgment. may have been rendered.

Sec. 254. It shall not be lawful for any justice of the peace Ternisif justics.

At el au:
to purchase any judgment, upon any docket in his possession ; e,
and for so doing, and for every such offence, such justice shatl
forfeit and pay a sum not more than fifty dollars, nor less than
ten dollars, to be recovered by an actron before any court havs
ing jurisdiction thereof, and when collected, shall be paid into
the treasury of the county where such offence was committed.
Said money so collected and paid in shall be for the support of

common schools in said eonnty.

Sec. 255. Nothing in this act contained skall be so con~ Noimprison
strued as to authorize the arrest or imprisonment of any citi-
gen of this territory for debt ; and nothingin thisact shall aps
Ply to property, real or personal, goods or chattels, rights or
credits, interests or estates, exempt by law from levy, scizure,
or sale under execution,

FORMS IN CIVIL ACTIONS.

Sec. 256. The following, or equivalent forms, may be used

by justices of the peace, in civil proceedings, to be had under
this act, to wit: '

FORM OF SUMMONS.

Territory of Dakota, Form of
88. suminons.
county of

To the sheriff or any constable of said county :

In the name of the Territory of Dakota, you are Lereby
commanded to summon , if he shall be found in your
county, to be and appear before the undersigned, onc of the
Justices of the peace in and for said county, on the day .,
of , 18, at o’clock in the noon
at , in said county, to answer to in a
¢ivil action ; and have you then and there this writ.

Given under my hand, this  dayof  A. D. 18

J. P., Justice of the peace.
28
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FORM OF EXECUTION.

Territory of Dakota, |
county of

To the sheriff or any constable of said county
Whereas, judgment against , for the sum of
lawful money of the United States, and. for , cost of
suit was recovered the day of before me af
the suit of ; these are therefore in the name of
the territory of Dakota, to command you to levy distress on
the goods and chattels of the said , (excepting such
as the law exempts,) and make sale thereof, according to law
in such case made and provided, to the amount of the said sum
togecher with twenty-five cents for this execution, and the same
return to me within thirty days, to, be rendered to the said
for said - and cost. Hereof
fail not under penalty of the law.

Given under my hand this day of A.D. 18 .
J. P. Justice of the peace.

FORM OF A WRIT OF REPLEVIN,

Territory of Dakota, }
county of

To the sheriff or any constable of said county :

Whereas, A. B. complains that C. D. has taken and does
unjustly detain (as the case may be, particularly describirg the
goods and chattels to be replevied, and the value thereof,)
therefore, in the name of the Territory of Dakota, you are
commanded that you cause the same goods and chattels to be
replevied without delay ; and if the said A. B. shall give secu-
rity as required by law, that you cause the said'goods and
chattels to be delivered to thesaid A. B., and also that you
summon the said C. D. to be and appear before me, one of the
justices of the peace in and for said county, on the day
of ,A. D. 18 ,at o’clock in the noon, at

, in said county, to answer complaint of

Given under my hand this  day of ,A.D. 18 .
J. P., Justice of the peace.

88.
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FORM OF SUBPENA.

Territory of Dakota,
county of 8

In the name of the territory of Dakota, you are hereby re-
quired to appear before the undersigned, one .of the justices of

the peace in and for said county, at on the
day of y at o’clock, in the noon of
said day, to give evidence in a certain cause then and there to
be tried between , plaintiff, and , de-
fendant, on the part of the .

Given under my hand, this day of , A. D. 18

J. P. Justice of the peace.

FORM OF A VENIRE FOR A JURY,

Territory of Dakota, &8
county of )

To the sheriff or any constable of said county :
In the name of the territory of Dakota, you are hereby com-

manded to summon to be and appear before the un-
dersigzned, one of the justices of the peace in and for said coun-
ty, on the day of , 8t o’clock in the
noon of said day, in the town of , to make a

Jury for the trial of a civil action between » plaintiff, and
, defendant, and have you then and there this writ.

Given under my hand, this day of A.D. 18 .

J. P. Justice of the peace.
PROCEEDINGS IN CRIMINAL CASES.

435

Form of
sulpena.

Formof venired

Sec. 257. Justices of the peace shall have power and juris- Jurivdiction o
diction throughout their respective counties, as follows : 1nsl cases.

1. To cause to be kept all laws made for the preservation of
the peace ;

2. To cause to come before them, or any of them, persons
who shall break the peage, and commit them to jail, or bail
them, as the case may require;

3. To arrest and cause to come before them, persons who at-

~ tempt to break the peace, persons who keep houses of ill-fame
or frequenters of the same, or common prostitutes, and compel

them to give security for their good behavior and to keep the
Peace,
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4. To canse to come before them persons who are charged
with committing any criminal offense, and commit them to juil,
or bail them, as the case may require.

Sec. 258. Justices of the peace shall bave power to hold
court subject to the provisions hereinafter contained, to hear,
try and determine the charges for offenses arising within their
respeetive counties, where jurisdiction is conferred upon by any
law of this territory.

Sec. 259. Upon complaint made to any justice of the peace
by any constable or other person, that any such offense has
been committed within the county, he shall examine the com-
plaicant on oath, and the witnesses produced by him, and shall |
reduce the complaint to writing, and cause the same to be sub-
scribed by the complainant ; and if it shall appear that such
offense hus been committed, the said justice shall issue his war-
rant, reciting the substance of the complaint, and requiring the
officer to whom it is directed, forthwith to arrest the accused
and to bring him before such justice or some other justice of
the same county, to be dealt with according to Jaw ; and in the
same warrant may require the officer to summon such witnesses
as shall be named therein, to appear and give evidence at the
trial.

Sec. 260. The complaint mentioned in the last preceding
section may be substantially in the following form :

county,
The Territory of Dakota, Before Justice (here insert
V8. the name of the justice).

A. B. defendant.

The defendant is accused of the crime (here name the of-
fence.) For that the defendant on the day of 3
A.D. 18 , at the (here name the city, village, or township)
in the county aforesaid (here state the act or omission consti-
tuting the offense, as in an indictment.

Sec. 261. The justice must file such complaint, and mark
thereon the time of filing the same.

Sec. 262. Immediately upon the filing of such complaint,
the justice must, if he deems the grounds of complaint suff-
cient, issue a warrant for the arrest of the accused, directed in

‘the same manner as a warrant of arrest upon a preliminary

information, and may be served in like manner,
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Sec. 268. The officer who receives the warrant must serve Qmoer to arrest
the same by arresting the-defendant, if in his power, and bring-
ing him, without unnecessary delay, before the justice who is-

sued the same.

Sec. 26t. When the defendant is brought before the jus- Chuxe tobhe

rewd to aeccused

tice, the ¢! arge against him must be distinctly read to him, ;i ixcertamn
and Le shall be asked whether he is presented by his right
name, and be required to plead. If he object that heis wrong-
fully narmed in the information, he must give his right name ;
and if he reluse to do so, or does not object to the name used
in the conipla'nt, the justice shall make an entry thereof in his
docket, und he is thereafter precluded from making any such
cbjection.
Sec. 265. The defendant may plead the same pleas as upon Defendantto
plewd same as

an indiciment; his plems may be either oral or written, and onanindiciment
must b2 entered on the docket of the justice.

Sec. 2CG. Unon a plea other than a plea of guilty, if the 1t desendant do
) . . . " not demand jury
defendaut o ot demand a trial by jury, the justice must pro- justice must uy
X ) the issue.
ceed to try the issue unless a change of venue be applied for

by the defendant.

Sec. 26%. If a change of venue be applied for, an affidavit Gromds for
must be filed siating ihat the justice is prejudiced against the
defendart, or is of near rclation to the prosecutor upon the
“charge, or the party injured or interested, or is a material wit-
ness for cither pariy, or that the defendant cannot obtain jus«
tice betore him, as the affidavit verily believes.

Sce. 268. If such affidavit be filed, the change of venue Peceelines ot
must be u:lowed, and the justice must immediately transmit Yrnue s
all the o.iginal papers, and a transcript of all his docket en-
tries in tue casc, to the next nearest justice in the county,
azainst whom no such objection has been made, who shall pro-
cced to try the case, unless a jury trial be demanded. No
more than one change of venue in the same case shall be al-
lowed. And if there be but one justice in the county, a change
of venue cannot be granted.

See. 269. Before the justice has heard any testimony upon pefendantmay
the trial, the defendant may demand a jury, which in all cases *™"*" V"""
shall be allowed.
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Mauner of Sec. 270. If a trial by jury be demanded, the justice shall

plucurlug jury. . . . .,
direct any peace officer of the county, to make a list in riting
of the names of twelve inhabitants of the county, having the
qualifications of jurors in the district court, from which list the

prosecutor and defendant may each strike out three names.

Whe .
ohenprosecu-  Sec. 271. In case the prosecutor or the defendant neglect

St mamen v ot OF Tefuse to strike out such names, the justice shall direct some

tvbedene.  disinterested person to strike out the names for either or both
of thg parties so neglecting or refusing; and upon such names
being struck out, the justice must issue a venire directed to any
peace officer of the county, requiring him to summons the six
persons whose names remain upon the list, to appear before
such justice at the time and place named therein, to make a
jury for the trial of the cause.

omcerreceiviog  Sec. 272. The officer to whom such venire is delivered mus

venire mus . . . .

suwmon jury.  forthwith summons such jurors, and return the venire to the
justice, within the time therein specified, naming the persons

summoned und the manner of service.
Names to be Sec. 273. The names of the persons returned as jurora shall

allvd, . . .

Cusllcages.  be called by the justice, and if upon any such call any of the
persons so named do not appear, or are challenged, or set aside
for any cause, such further number must be summoned as will

make a jury of six, after all legal challenges have been allowed.

Cuallenzemay  Sec. 274. This same challenge may be taken by either party
¢ la €n y - . . - - . -
either party  to any individual juror as on the trial of an indictment for s

misdemeanor, but no challenge to the panel is allowed.
Tfomcerdonat  Sec. 275. If the officer by whom the venire is received, do

%}3};&5’:};:% not return it as required, he may be punished by the justice as
for a contempt, and the justice shall issue a new venire for the
summoning of the same jurors, upon which the same proceeding
shall be had asupon the one first issued.

3ix Jurors con- Sec. 276. When six jurors appear and are accepted, they
ghall constitute the jury.

oath tojurors.  See. 277. The justice must thereupon administer to them
the following oath or affirmation: “You and each of you do
swear (or you do solemnly affirm, as the case may be), that you
will well and truly try the issue, between the territory of Re-
kota and the defendant, and a true verdict give according:te
the evidence.”
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Sec. 278. After the jury are sworn they must sit together Dulyot Jury.
and hear the proofs and allegations of the parties, which must
be delivered in public, after which they may either decide in
open court or retire for consideration.

Sec. 279. If they do not immediately agree upon a verdict, Jfinrs & not
they must retire with the sheriff of the county, or some consta< #87o &
ble, if either such are in attendance upon the court, or in their
absence, with some person appointed by the justice who shall
be sworn to the following effect: ¢ Yom do swear that you oaw.
will keep the jury together, in some private place, without food
or drink, unless otherwise ordered by the court; that you will
not permit any person to speak to them, nor speak to them
yourself, unless it be to ask them whether they have agreed
upon a verdict, and that you will return them into court when
they have so agreed.”

Sec. 280. When the jury have agreed on their verdict, they Tardict aelivers
must deliver it publicly to the justice, who shall enter it on his
docket.

Sec. 281. The jury must be kept together after the case is Jurxept to-
submitted to them, until they have agreed upon and rendered *sveed-

their verdict, unless for good cause the justice sooner discharge
them.
Sec. 282. If the jury be discharged as provided in the last Jury siscmaried

. . . . . ~ without agree-
gection, the justice may proceed again to the trial in the same i5s-

manner as upon the first trial, and so on till a verdict is ren-
dered.
Sec. 283. When the defendant pleads guilty, or is conviet- Yben dcfen-

dant i guilty,

ed, either by the justice or by a jury, the justice shall render L2525 " "

pose fine or
judgment thereon of fine or imprisonment, as the case may re- ™/™**»*
quire, being governed by the rules prescribed for the district

court, as far as the same are applicable, in rendering such
Judgment,

Sec. 284. A judgment that the defendant pay a fine may ;’E::.;‘;;:E:::y
also direct that he be imprisoned until the fine is satisfied. imprisaned

. . . until ine Is paid
Sec. 285. When the defendant is acquitted, either by the When defendent

Mmat: . . . . acquitted, ime

Justice or by a jury, he must be immediately discharged. 3;?-3{::;;3(.
Sec. 286. When the defendant is acquitted, the justice shall, wpen justiee

if he is satisfied that the prosecution was malicious or without Millex us's

againat nrose-

Probable cause, tax the cost against the prosecuting witness and """ witness.

tender j udgment therefor.
28
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Sec. 287. Whenever a conviction is had upon a plea of guil-
ty or upon trial, the justicc must make and siga with his name
of office a certificate of such conviction, in which it shall be
sufficient bricfly to state the offence charged and the conviction
and judgwent thereon, and if any fine has been collccted, the
awmount thercof.

Sec. 288. Within twenty days afier such conviction, the jus-
tice must cause such certificate to be filed in the office of the
clerk of the district court in and for the county where the con-
viction was had.

Sec. 289. The judgmert shall be executed by a peace officer
of the county wkherethe conviction is had, by virtue of the war-
rant under the hand of the justice, specifying the particulars of
the such jndgment.

Sec. 200. If a fine be imposcd und paid before commitment,
it shall be received by the justice, and by hiia paid over to the
connty treasurer, within thirty days after the receipt thereof,
for the use of the schouls in the county, as provided by law.

Sec. 201. If the deflendant be committed for not paying &
fine, he may pay it to the sheriff of the county, but to no ether
person, who must, in like manner, within thirty days after the
rcceipt thereof, pay it into the county treasury for the use of
the schools in the county, us provided by law.

Sce. 292. If the fine or any part thereof is paid to the jus-
tice or sheriff, he must executc duplicate receipts thereof, one
of which he must file without delay with the register of deeds
or recerder of deeds in and for the county.

Sce. 293. Either party may appeai frowm the judgwent to the
district court of the county in which the tria] was had ; theter-
ritory in the same manner as the defendant.

-Sec. 294, The justice, rendriing judgment against the defen-
dant, must inform him of Lis right to appeal therefrom, and
the defendant may thereupon take an appeal by giving notice
orally to the justice that Lie appals, and the justice must make
an entry on his docket of the giving of such notice.

Sec. 295. The justice must, thereupon, enter an order on
his docket, fixing the amount in which bail may be given by
the defendant, and the cxecation of the judgment against the
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defendant shall mot be stayed, unless bail in that amount be

put in by an undertaking substantially in the following form: Zormet
The Territory of Dakota, }s g

county,

A. B. having been convicted before C. D.a.justice of the peace
of said county, of the crime of (here designate it generally, as
in the information,) by a judgment rendered on the  day of

, A. D. 18. , and having appealed from said judgment to
the district court of said county; we, A. B. and E. F. (or L.
E. F.,) or (we, E. ¥. and H. G,) hereby undertake that the said
A. B. will appear in the district court of said county at the next
term thereof, and abide the judgment of said court, and not de-
part without leave of the same, or that we will pay to the Terri-
tory of Dakota the sum of dollars-(the:amount of the bail fixed)
for the use of common schools of said county.

A. B.
E. F.
Acknowledged before and accepted by me, at  in thecounty
of this day of  A.D. 18,

C. D. Justice of the peace.

Sec. 29G. The bail must possessthe qualifications required Qoaifications

in cases of appeal from the district to the supreme court of the
territory.

Sec. 297. The bail may betaken by the justice who rendered Bail taken by
the judgment, or Ly any magistrate ih the county who has au- )

thority to admit the bail, or by the district court, er the clerk
thereof.

Sec. 298. When an appeal is taken, the justice must cause m cass of ap-
all material witnesses to enter into an undertaking, as in a case %E?g}%ﬁ‘;
where a defendant is held to answer on a preliminary examina~ undertaking, &e
tion, to appear and testify on the trial of the appeal in the dis-
trict court, at a term at which it is returnable, and shall as
soon as practicable, and at least ten days before thefirst day of
sach term of the district court of the county, file in the office
of the clerk thereof, @ certified copy of the entries on his dock-
et, together with all the undertakings and papers in the casé.

Sec. 299. The cause, when thus appealed, sliall stand for The eauge when

trial anew in the district court, in thessame manner that it stand for trial
should have been tried befors the justice, and as nearly as
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practicable, as an issue of fact upon an indictment, without res
gard to technical errors, or defects, which have not prejudiced
the substantial rights of either party, and the court has full
power over the case, the justice of the peace, his docket entries
and his return, to administer the justice of the case, according
to the law, and shall give judgment accordingly.

Sec. 800. No appeal from the judgment of a justice of the
peace in a criminal case shall be dismissed.

Sec. 301. If any proceedings be necessary to carry the
judgment upon the appeal inte effect, they shall be had in the
district court.

MISCELLANEOUSPROVISIONS IN CRIMINAL CASES.

Sec. 302. No assault, battery or affray shall be indictable,
but all such offenses shall be prosecuted and determined in a
summary manner, by complaint made before a justice of the
peace, and on conviction thereof, the offender may be punished
by fine not less than five dollars, nor more than one hundred
dollars, according to the nature of the offense.

Sec. 803. If any justice of the peace shall have any knowl-
edge that any of the offenses mentioned in the last section,
are about to be committed, he shall issue his warrant and pros
ceed as is directed, when complaint has been made ; and if any
such offense is committed, threatened or attempted in his pres-
ence, he shall immediately arrest the offender, or cause it to be
done, and for this purpose no warrant or process shall be nec-
essary ; but the justice may summon to his assistance any sher-
iff, coroner or constable, and all other persons there present
whose duty it shall be to aid the justicein preserving the peacé
arresting and securing the offenders and all such as obstruct oF
prevent the justice, or any of his assistants in the performance
of their duty; and any person who shall, when summoned t0
aid in arresting and securing an offender, refuse to give such
assistance, shall pay five dollars to the use of the commod
schools of said county.

Bec. 304. In case of the breach of any recognizance entered
into in a criminal case, the same shall be certified and return-
ed to the district court, to be proceeded in according to law.
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Sec. 305. If, in the progress of any trial before a justice of Dutyef justice

when he has

the peace, under the provisions of this act, it shall appear to Joymnetion.
the justice that he has not final jurisdiction in the case before
bim, and the accused ought to be put upon his trial for an of-
fense cognizable before the district court, the justice shall im-
mediately stop all further proceedings before him and pro-

ceed as in other criminal cases cognizable before the district
court.

Sec. 306. In all criminal cases arising under this act, it Who summoned
in criminal case
shall be the duty of the justice of the peace acting, to sum-
mon the injured party, and all others whose testimony may be
deemed material, as witnesses at the trial, and to enforce their
asttendance by attachment, if necessary.

Sec. 307. In all cases of conviction under the provisions of Jusice's duty
this act, the justice shall enter judgment for the fine and costs conviction.
against the defendant, and may commit him until the judgment
is satisfied, or issue execution on the judgment to the use of

the common schools of said county.

Sec. 808. If the judgment of the justice shall be affirmed When judgment
or upon any trial in the district court, the defendant shall be district court.
convicted, and any fine assessed, judgment shall be rendered
for such fine and costs in both courts against the defendant and
his sureties.

Sec. 309. When a trial under the provisions of this act shall Gentinnancesas
be continued by the justice it shall not be necessary for the itnosses.
Justice to summon any witness who may be present at the con-
tinuance, but said justice shall verbally notify such witness-
es, as either party may require, to attend before him to testify
in the cause on the day set for trial, which verbal notice shall
be as valid as the summons.

Sec. 810. The justice may require of the complainant to Security for
give security for costs, as in civil cases security may be re-
quired of the plaintiff, and if he refuse, the justice may dismiss
the complaiat.

Sec. 311. In all cases under the provisions of this act, Finesgoto
where fines, penalties and forfeitures are paid into the county
treasury, such money shall be added to the school fund of such
county, for the support of common schools.
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Sec. 312. If any person who shall have received any such
fine, penalty or forfeiture, or any part thereof, shall neglect to
pay over the same pursuant to the provisions of this act, it
shall be the duty of the district attorney immediately to cou-
mence suit therefor, and to prosecute the same diligently to
effect. And if the district attorney fail so to do, it shall be
be the duty of the county superintendent of schools or public
instruction, or the judge of probate to institue such suit and to
prosecute the same to final judgment, and to collect the same
for the uses mentioned in section three hundred and nine.

Sec. 313. No property, either real or persenal, shall be ex-
empt from levy, seizure or sale, by virtue of any execution,
writ or attachment, or any other final process of a justices’
court, or of the district court, issued oo a judgment rendered
by a justice of the peace, or, if upon an appeal, by the district
courts, for costs, fines, penalties, or forfcitures of underta-
kings and bonds in the courts of justices of the peace, suther-
ized by law, or in the district courts, in actions and procecd-
ings in justices courts, and appealed or certified to the district
court, any laws now in force, to the reverse notwithstanding

COURT OF INQUIRY.

Sec. 814. When it shall be brought to the knowledge of 3
justice of the peace that a criminal offense, of which he has not
final jurisdiction, has been committed within his coanty, he
shall forthwith cause the offending person to be brought Lefore
him.

Sec. 815. The justice shall, by the usual process, compel
the attendance of witnesses on the part of the territory, and
by the request and at the expense of the accused, he shall it
like manner compel the attendance of witnesses on the part of
the accused.

Sec. 316. The justice shall diligently inquire into the ac-
cusation publicly, and examine under oath such witnesses a3
may be in attendance, as to the guilt or innocence of the ac-
cused. '

See. 817. After inquiring into the case as fully as circum”
stances will admit and justice would seem to require, if the jus-
tice believes that the accused has committed a criminal offence
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of which the justice has not final jurisdiction, but which is
cognizable by the district court, the justice shall commit the
accused to the county jail to await the finding of the grand ju~
ry and the action of the district court thereon at the next term
thereof.

Sec. 318. If the offense charged be bailable under the stat-
utes of the territory, the accused shall be admitted to hail in a
sum to be fixed by the justice, with good and sufficient surety
to be approved by the justice, conditioned that he appear on
the first day of the next term of the distriet court (naming the
district) and await the finding of the grand jury and the action
of said court thereon, and that he will appear before said
court from day to day during the term, and that he will not
thence depart unless discharged by the court. Upon the ten-
dering and acceptance of such hail, the justice shall order the
accused to be set at large.

Sec. 319. If the offence charged be bailable, and the justice
has fixed the amount of penalty, the accused shall remain in
custody or confinement until such bail is produced as provided
in the last preceding section.

FORMS IN CRIMINAL PROCEDURES.

When 1 eceive
bail and bow,

Acensed remain
in custody until
bail furnished.

Sec. 320. The following, or equivalent forms may be used yorm ot

by justices ©f the peace in criminal proceedings, to be had un-
der this act.
FORM OF WARRANT.

Territory of Dakota, }ss

county of
To the sheriff or any constable of said county :
Whereas, » has this day complained in writing
to me, on oath, that did on the day of
A. D. 13 .at , and prayed that
the said might be arrested and dealt with ac-

cording to law ; now therefore in the name of the territory of
Dakota, you are hereby commanded forthwith to apprehend

th.e said and bring him before me, to be dealt
¥ith according to law.
13Griven under my hand, this day of A.D.

J. P. Justice of the peace.

warrané,
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FORM OF CERTIFICATE OF CONVICTION.

Territory of Dakota, |
coanty of :

At a justices’ court held at my office in said county, for the

trial of for the offence hereinafter stated, the said
of, &c., was convicted of having on the

day of yA. D. 18 ,at in said
county (here state the offence as in the warrant,)and upon such
conviction, the said court did adjudge and determine that the
said should pay a fine of dollars, (and if
imprisonment be allowed, add) and be imprisoned in the con-
mon jail of the county ‘ days, (if the fine be paid,
add) and the said fine has been paid to me.

Given under my hand, this day of ,A.D.13.

J. P. Justice of the peace.

FORM OF EXECUTION,

Territory of Dakota, {
county of } )

To the sheriff or any constable of said county :
Whereas, at a justice’s court held at my office in said county,

for the trial of , for the offense hereinafter stated, the
said of, &c., was convicted of having, on the day
of s A.D. 18 in said county, (here state the offense as
in the warrant,) and upon conviction the said court did adjudge
and determine that the said should pay a fine of

dollars; and whereas, the said fine has not been paid by the
said , these are therefore, in the name of the territory of

Dakota, to command you to levy distress on the goods and
chattels, &c., (as in execution against the goods in civil cases.

FORM OF ORDER TO BRING UP PRISONER.

Territory of Dakota, | .
county of )

To the keeper of common jail of said county :

The undersigned, one of the justices of the peace in and for
said county, sitting at a court for the trial of now in
your custody in the common jail of said county, in the name
of the territory of Dakota, do hereby order and direet you to
bring the said forthwith before me, at my office in said
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county, together with the warrant by which he was committed
to your custody, in order that he may be tried.
Given under my hand, this day of ,A.D.18

J. P, Justice of the peace.

FORM OF COMMITMENT UPON SENTENCE.
Territory of Dakota

countg of ’ }ss.

To any constable and the keeper of any common jail of said Form of com-
county : W hereas, a justice’s court held at'my office in said sentence.
county, for the trial of  , for the offense hereinafter stated,
the said , of &o., was convicted of having, on the
day of » A.D. 18 , in the said county; (here state
the offense, as in the warrant), and upon conviction the said
court did adjudge and determine, that the said should be
imprisoned in the common county jail of said county for
days ; therefore, you the said constable, are commanded in the
name of the territory of Dakota forthwith to convey and deliver
the said to the said keeper ; and you the said keeper, are
bereby commanded to receive the said into your custody,
in the said jad, and there safely keep antil the expiration of
taid  days, or until he shal be thence discharged by due
course of law.

Given under my hand, this day of , A.D. 18

J. P., Justice of the peace.

FORM OF COMMITMENT AFTER ARREST, AND BEFORE TRIAL.

Territory of Dakota, 58
county of ’

To the sheriff or any constable, and to the keeper of the orm of eom-
tommon jail of said county: arrostaud
Whereas, Las been this day brought before the unders etors trisls
tigned, one of the justices of the peace in and for said county,
charged on the day of , A.D.18 . , in said
county (here state the offense, as in the warrant,) and the
taid not having given bail to appear and answer for the
4aid offense, therefore you the said constable, are commanded
in the name of the territory of Dakota, forthwith to convey,
*ud deliver into the custody of the said keeper the body of the
aid ; and you the said keeper are hereby commanded
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to receive the said into your custody in the said jail, and
him there safely keep, until he shall be required to be brought
before the court to be tried, or shall be otherwise discharged
by due course of law.

Given under my hand, this dz;y of , A. D.18
J. P., Justice of the peace.

FORM OF COMMITMENT WHERE JUSTICE ON THE TRIAL SHALL.
FIND THAT HE HAS NOT JURISDICTION OF THE CASE.

Territory of Dakota, \
county of o

To the sheriff or any constable. of said county :

Whereas, of, &c., has been brought this day before
the undersigned, one of the justices of the peace of said county,
charged on. the oath of » With having, on the day
of ,A.D. 18 , in said county committed the of-
fense of » (bere state the offense charged in the warrant,)
and in the progress of the trial on said charge, it appearing to
the said justice that tho said had been guilty of the of-
fense of , (here state the new offense found on the trial,)
committed at the time and place aforesaid, of which offense the
said justice has not final jurisdiction ; and whereas, after ex«
amination had in due form of law, touching the said charge and
offense last aforesaid, the said justice did adjudge that the said
offense had been committed, and that there was probable cause
to believe the said to be guilty thereof; and whereas,
the said has not offered sufficient bail for his appearance
to answer for said offense, you are therefore commanded forth-
with to take the said » and bhim convey to the commen
jail of said county, the keeper whereof is hereby required to
detain him in custody, in said jail, uatil he shall be thence dis-
charged according to law.

Given under my hand, this day of .A.D.18 .
J. P. Justice of the peace.

Sec. 821. And be it further enacted, that an act entitled
“ An act defining the jurisdiction and procedure before jus-
tices of the peace, and of the duties of constables in civil cases;"
approved May thirteenth, eighteen hundred and sixty-two; and
an act entitled “ An act defining the jurisdiction of justices of
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the peace in criminal cases, and of the proceedings therein,”
approved May thirteenth, eighteen hundred and sixty-two, and
also an act entitled * An act defining the courts and jurisdic~
tion of justices of the peace,” approved January seventh, eigh-
teen hundred and sixty-three, be and the same are hereby re~
pealed.

Sec. 322. This act shall take effect from and after its pas- Jgher fo t2xe
sage and approval.

Approved, January 4th, 1866.

AMENDMENTS.

CHAPTER 8.

An Act to amend Chapter XIX of the Session Laws of 1864-5.

Be it enacted by the Legislative Assembly of the Territory of
Dakota :

That Section 1, chapter XIX of session laws of 1864-5, be
2mended to read as follows :

Section 1. No person shall lay eut strychnine or other poi- Jfichnine or
son, within the limits of any town or within one mile of any Tohi b* -
dwelling house, or any barn, stable, or out building, used at the
time for the keeping or shelter of horses, cattle, sheep or swine ;
or within one half mile of any traveled thoroughfare on the
ceded lands of this territory.

Sec. 2. All persons who shall violate the provisions of thig Peo*!ts
act shall be deemed guilty of a misdemeanor.
Sec. 8. This act shall take effect from and after its approval. et "=

Approved, December 21st, 1866.
29
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