GENERAL LAWS.

OF THE

TERRITORY OF DAKOTA.

CODE OF CIVIL PROCEDURE.

AN ACT 10 SIMPLIFY AND ABRIDGE THE PRACTICE, PLEADINGS
AND PROCEEDINGS OF THE COURTS OF THIS TERRITORY.

WHEREAS, 1t is expedient that the present forms of actions
and pleadings in cases at common law shéuld be abolished, that
the distinction between legal and equitable remedies should no
longer continue, and that an uniform course of proceeding, in
all cases, should be established ; therefore,

Be it enacted by the Legislative Assembly of the Territory of
Dakota, as fallows :

GENERAL DEFINITIONS AND DiVISIONE.

Secrrox 1, Division of remedies.
2. Definition of an action,
. Definition of a special proceeding.
Division of actions into civil and criminal,
5. Definition of a criminal actjon.
6. Definition of a civil action.
7.-Civil and criminal remedies not metged in each other.

e

SECTION 1. Remedies. Iiemedies in the courts of justiceare 5 _ ..,
divided into:

1. Actions;

2. Special proceedings,
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Deftaliion of Sec. 2. Definition of action. An action is an ordinary pro-
ceeding in a court of justice, by which a party prosecutes an-
other party for the enforcement or protection of a right, the
redress or prevention of a wrong, or the punishment of a pub-
lic offence.

Togetat proceed: Sec. 3. LS.'pecz'al proceeding. Every other remedy is a spe-
cial proceeding.

Division of Scc. 4. Division of actions. Actions are of two kinds:

1. Civil;
2. Criminal.

Criminal. Sec. 5. Criminal action. A criminal action is prosecuted
by the people of the Territory, as a party, against a person
charged with a public offence, for the punishment thereof.

Civt Sec. 6. Civil action. Every other is a civil action.
emadies not Sec. T. Remedies not merged. Where the violation of a

right admits of both & civil and criminal remedy, the right to
prosecute the one is not merged in the other.

PART I.

OF THE COURTS OF JUSTICE AND THEIR JURI»-
DICTION.

TiTie I, Of the courts in general.
II. Of the supreme court.
1II. Of the district courts.
i1V. Of Probate courts.
V. Of the courts of justices of the peace.

TITLE I.

OF THE COURTS IN GENERAL.

8ectioN 8. The several courts of this Territory.
9. Their jurisdiction generaliy.
- e onria Sec. 8. The several courts. The following are courts of
Jjustice of this Territory:
1. The supreme court;
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2. The district courts ;
3. Probate courts.
4. The courts of justices of the peace.

Sec. 9. Their jurisdiction generally. These courts shall Their jurisdie.
. . e o 3o g . tion generally.
continue to.exercise the jurisdiction now vested in them respec-

tively, except as otherwise prescribed by this act.

TITLE II,

THE SUPREME COURT.

Secrron 10. Its jurisdiction.
11. Power of court.
12. Terms. Preferences of causes.
13. Judgment, how given.
14. Court, where held. Adjournmert.

Sec. 10. Its jurisdiction. The supreme court shall have sopreme Court
exclusive jurisdiction to review upon appeal every actual deter- ™ ¥4
mination hereafter made at any regular or special terms of the
district courts of this Territory, in the following cases and no
other:

1. In a judgment in an action commenced therein or brought
there from another court, and upon the appeal from such judg-
ment, to review any intermediate order involving the metits,
and necessarily affecting the judgment;

2. In an order affecting a substantial right, made in such
action, when such order in effect determines the action, and
prevents a judgment from which an appeal might be taken, and
when such order grants or refuses a new trial; but no appeal
to the supreme court from an order granting a new trial shall
be effectual for any purpose, unless the notice of appeal con-
tain an assent on the part of the appellant that, if the order be
affirmed, judgment absolute shall be rendered against the ap-
pellant. Upon every appeal from an order granting a new
trial, if the supreme court shall determine that no error was
committed in granting the new trial, they shall render judg-
ment absolute upon the right of the appellant; and after the
proceedings are remitted to the court frem which the appeal
was taken, an assessment of damages or other proceedings to
render the judgment effectual, may be there had, in cases where
such subsequent proceedings are requisite ;
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3. In a final order affecting a substantial right made in a
special proceeding, or upon a summary application in an action
after judgment, and-upon such appeal toreview any intermedi~
ate order involving the merits and necessarily affecting the
order appealed from

4. Whenever the decision of any motion heretofore made, or
of any motion hereafter to be made in the District Court of this
Territory at a special term thereof, involves the constitutionali-
ty of any law of this Territory or has been or shall be placed, in
the opinion or reason for such decision of the justice making suck:
decision, upon the uncounstitutionality of such law, then an ap-
peal shall lie and may be made from such decision or from the
order entered, or to be entered upon such decision, to the gen-
eral term of said supreme court,

Provided, however, That-the time for-appealing from such
decision, or from such order, shall not be extended hereby.

Lt powrer s, Sec. 11. Power of the Court. The supreme court may re-
verse, affirm, or modify, the judgment or order appealed from,
in whole or in part, and as to any or all of the parties; and its
judgment shall be remitted to the court below; to be enforced
according to law..

I es oz Sec. 12, Terms. Preferences -of causes. The times and

e places of holding the terms of the supreme ccurt, shall be and
remain as is now-or as may hereafter be provided by law. The
court may, by general rules, provide what causes shall have a
preference on the calendar. Oun-asccond and each subsequent
appeal to the supreme court, or when an appeal has once been
dismissed for defect or irregularity, the cause shall be placed
upon the calendar as of the time of filing the first appeal ; and
whenever in any action:or proceeding in which the people of
this Territory, or any territorial officer, or any board of terri-
torial officers, i3 or are sole plaintiff or defendant, an appeal has -
been or shall be brought from any judgment or order for or
against him or tkem, in any court, such appeal shall have a
preference in the supreme court, and may be moved by either
party out of the order on the calendar.

et Sec. 13. Judgment. Rehearing. The concurrence of two
R judges is necessary to pronounce a judgment. If two do not
concur, the cause muyst be reheard. But no more than twe re-
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hearings shall be had; and if on the second rehearing the two
judges do not concur, the judgment shall be affirmed.

Sce. 14. Court where held. Adjournment. The supreme Gourt, where

. court may be held in other buildings than those designated by Adivarnment.
law as places for holding courts, and at a different place in the
same city, from that at which it is appointed to be held. Any
one or more of the judges may adjourn the court, with the like

cffect asif all were present.

TITLE III.

OF THE DISTRICT COURTS,

‘Secrion 15. District court. Terms.
16. Publication of appointments of special terms.
17. Inability of Judge.
18. Business out of court.
19. Rooms, &e.

Sec. 15. Terms. The times and places of holding the terms pictric wourt.
of the district courts, shall be as is now, or may hereafter be
provided by law;

Provided, That any judge of a district ocourt, may in his
discretion call a special term of the district court in his dis-
trict, whenever in his opinion the public interests require it.

See. 16. Publication of appointments of -special terms.
Every judge calling a special term of tho district court shall
immediately give notice of the time and place of holding such
special term of said court, by publishing a-notice of the same in
some newspaper printed in his district if any there be, and if
not then by publishing the same ip some newspaper of general

~circulation, printed at Yankton, at least once.in each week, for

three successive weeks before the holding of any court in pur~
suance thereof. The expense -of the publication-shall-be paid
out of the treasury of the county where said court.is held.

Sec. 17. Inability of Judge. In case of«the inability, for 1uatiity ot
any cause, of any district judge, to hold a regtlar or special e
term of the district court, to which he is assigned by law, any

-other judge may do so.

Sec. 18. Business-out of court. “The judges shall, at all susinces oat o
reasonable times, when not engaged in holding court, trsnsact =
-such other business-as may be done-out of court. |

Bnactal terms
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Rooms &o Sec. 19. Rooms, dc. The commissioners of the several
counties shall provide the courts appointed to be held therein
with room, attendants, fuel, lights, and stationery, suitable and
sufficient for the transaction of their business. If the commis«
sioners neglect, the court may order the sheriff to do so; and
the expense incurred by him in carrying the order into effect,
when certified by the court, shall be a county charge.

TITLE IV.

OF PROBATE COURTS.

Seorion 20. Jurisdiction and proceedings therein.

uedimion™®)  Sec. 20. Jurisdiction and proceedings therein. The jpris«

diction of probate courts and the manner of proceeding therein,
shall be as is now or may hereafter be defiaed by law.

TITLE V.
OF COURTS OF JUSTICES.OF THE PEACE.
Courte ofjus- Sec. 21. Jurisdiction. Practice.on justices courts. The
Peace.

Thotr - jurisdic- JUrisdiction of courts of justices of the peace, as well as the
Hea, 24 Pre  manner of instituting and conducting suits therein, shall remain
as provided by chapter second of the laws of 1865 and 1866,,

passed by the legislative assembly of Dakota Territory.

PART II.

OF CIVIL ACTIONS.

Tirre 1. Of their form. :
II. Of the time of commencing them,
III. Of the parties.
IV. Of the place of trial.
V. Of the manner of commencing them.
VI. Of the pleadings,
VII. Of the proyisional remedies.
VIII. Of the trial and judgment.
IX. Of the executign of the judgment,
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Tiree X, Of the costs.
XI. Of appeals.
XII. Of the miscellaneous proceedings.
XIII. Actions in particular cases.
XIV. Provisions relating to existing suits.
XV. General provisione.

TITLE I,

FORM OF O¥IL ACTION,

Secrion 22, Distinctions between actions at law and suits in equity
abolished.
23. Parties, how designated.
24, Actions on'judgments.
25. Feigned issues abolished,

Sec. 22. Distinction between actions at law and suits in Distinetion u
equity abolished. The distinction between actions at law and atlaw and suist
suits in equity, and the forms of all such actions and suits, *>listed.
heretofore existing, are abolished ; and there shall be in this -
Territory, hereafter, but one form of action for the enforce-
ment or protection of private rights and the redress of private

wrongs, which shall be denominated a civil action,

Sec. 23. Parties, how designated. In such action, the party Parties, hoy
complaining shall be knowwr as the plaintiff, and the adverse
party as the defendant.
Sec. 24. Actions on judgments. No action shall be brought [<tent7
upon a judgment rendered in any court of this Territory, ex-
cept a court of a justice of the peace, between the same parties,
without leave of the court for good cause shown, on notice to
the adverse party; and no action on a judgment rendered by a
justice of the peace shall be brought in the same county, within
five years after its rendition, except in case of his death, resig-
nation, incapacity to act, or removal from the county, or that
the process was not personally served on the defendant, or on
all the defendants, or in case of the death of some of the par-
ties, or where the docket or record of such judgment is or shall
have been lost or destroyed.
Sec. 25. Feigned issues abolished. Feigned issues are Filgned lssues
abolished, and instead thereof, in the cases where the power
ROW exists- bo order a feigned issue, or when a question of fact,
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not put in issue by the pleadings, is to be tried by a jury, an
order for the trial may be made, stating distinctly and plainly
the question of fact to be tried; and such order shall be the
only authority necessary for a trial.

TITLE II.

TIME OF COMMENCING CIVIL ACTIONS.

Cuarter I. Actions generally.
I1. For the recovery of real property.
ITI. Other than for the recovery of real property.
1V, General provisions.

CHAPTER I.
TIME OF COMMENCING ACTIONS IN GENERAL.

Secrioxn 26. Repesl of existing limitations,
27. Period cf limitations. Answers.

Sec. 26. Repeal of existing limitations. All laws hereto-
fore passed relating to the times of commencing actions are
hereby repealed, and the provisions of this title are substituted
in their stead. This title shall not extend to actions already
commenced, or to cases where the right of action has already
accrued, but the statutes now in force shall be applicable to
such cases, according to the subject of the action, and without
regard to the form.

See. 2T, Period of limitation, answer, &e. Civil actions
can only be commenced within the periods prescribed in this
title, after the cause of action shall have accrued, except where,

_in special cases, a different limitation is preseribed by statute,

and in the cases mentioned in section 26. But the objection
that the action was not commenced within the time limited, can
cnly be taken by answer.

CHAPTER II.

TIME OF COMMENCING ACTIONS FOR THE RECOVERY OF REAL
PROPERTY.

Sk

o]

»T10N 23, When the people will not sue.
29. When action cannot be brought by grantee from the
Territory,

[¢
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8zc. 30. When actions by the people.or their grantees to be

brought within twenty years.

31. Seizin within twenty years,.when necessary.

32, Seizin within twenty years. when nmecessary in action or
defence founded on title, &c.

33. Action after entry, or right of entry.

34. Possessior, when presumed. Uccupation, when deem-
ed under legal title.

33. Occupation under written instrument, &e.

36. Adverse possession under written instrument, &e.

37. Premises actually occupied, held adversely.

38. Adverse possession under claim of title not svritten.

39. Relation ofylandlord. and tenant, as affecting adverse
possession.

40., Descent cast, ILffeet of.

41. Persons under disability.

Sec. 28. When the people will not sue. The people of this When the peo-
Territory will not sue any person for or in respect to any real e
_property, or the. issues or profits thereof, by reason of the right
or title of the people to the same, unless :

1. Such righe or title shall have accrued within forty years
before any action.or other proceeding for the same shall be
commenced; or unless,

2. The people, or those from whom they claim, shall have
received the rents and profits of such real property, or of some
part thereof, within the space of forty years.

Sec. 29. When action cannot be brought by grantee from When.action
. . . <
the Territory. No action shall be brought for, or in respect to brought B |

real property, by any person claiming by.virtue of letters pat- theTerritory.
ent or grants from the people of this Territory, nnless the same
might have been commenced by the people, as herein specified,

‘in case such patent or grant had not been issued or made.

Sec. 80. When actions by the people or their grantees to be ok 2ctions by

brought within twenty years. When letters patent or grants fhoir srantecs fo

of real property shall have been issued or made by the people intwenty
of this Territory, and the same shall be declared void by the
determination of a competent court, rendered upon an allega-~
tion of a fraudulent suggestion, or concealment, or forfeiture,
or mistake, or ignorance of a material fact, or wrongful detain-
ing, or defective title, in such case an action for the recovery of

the premijses so conveyed may be brought either by the people
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of this Territory, or by any subsequent patentee or grantee of
the same premises, his heirs or assigns, within twenty years
after such determination was made, but not after that period.

Selsin within Sec. 31. Seizin within twenty years, when necessary. No-

waeu uecessary getion for the recovery of real property, or for the recovery of’
the possession thereof, shall be maintained, unless it appear
that the plaintiff, his ancestor, predecessor, or grantor was
seized or possessed of the premises in question within twenty
years before the commencement of such action.

o eton o e Sec. 32. Seizin within twenty years, when necessary in ac-

e, tion or defence founded on title. No cause of action or defence
to an action founded upon the title to real property, or to rents
or services out of the same, shall be effectual, unless it ap-
pear that the person prosecuting the action or making the
defence, or under whose title the action is prosecuted or the de-
fence is made, or the ancestor, predecessor or grantor of such
person was seized or possessed of the premises in question, with-
in twenty years before the committing of the act in respect to

which such action is prosecuted or defence made.
antry or rignt Sec. 33. Action after entry or right of entry. No entry up-
oremry. on real estate shall be deemed sufficient or valid as a-claim, unless
an action be commenced thereupon: within one year after the
making of such entry, and within twenty yearsfrom the time
when the right to make such entry deseended or acorued.

Fossension pre-  Sec, 34. Possession presumed. Qeccupation, when deomed

sumed.

Seupation, — wunder legal title. Inevery action for the recovery of real prop-
uoder legaltitle erty, or the possession thereof, the person establishing a legal
title to the premises shall be presumed: to have been possessed
thereof within the time required by law ;. and the occupation of
such premises by any other person shall be deemed to have been
under and in subordination to the legal title, unless it appear
that such premises have been held and possessed adversely to
such legal title for twenty years before the commencement-of

such action.

anaprtons | Sec. 35. Occupation under written instrument. "Whenever
lastrment it ghall appear that the occupant, or those under whom he claims,
entered into the possession of premises under claim.of title, ex-
clusive of any other right;.founding such claim upon a written
instrument, as being a conveyance of the premises-in questies,
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or upon the decree or judgment of a competent court, and that
there has been a continued occupation and possession of the
premises included in.such instrument, decree or judgmerty or of
some part of such premises, under such: claim, for twenty years,
the premises so included shall be deemed to have been held: ad~
versely-; except that where the premises so included consist of
a tract divided into lots, the possession of one lot shall not be
deemed a possession of any other lot of the same tract.

Sec. 36. Adwerse possession. TFor the purpose of constitu~ Adverss posse.
ting an adverse possession, by any person claiming a title Hom e
founded upon a written instrument or a judgment or decree,
land shall be deemed to have been possessed and occupied in
the following cases: '

1. Where it has been usually cultivated or improved;

2. Where it has been protected by a substantial inclosure;

3. Where, although not inclosed, it has.been used for the
supply of fuel or.of fencing timber, for the purpeses-of.husban~
dry, or the ordinary.use of the occupant ;

4. Where a known farm or a single lot has.-been partly im-
proved, the portion of such farm or lot that may have been left
not cleared ar not inclosed, according to the usual course and
custom of the adjoining country, shall. be deemed to have been
occupied for the same length of time as the part improved and
cultivated..

Sec. 87. Premises actually occupied held adversely. Where premses sctast
it shall appear that there has been an actual continued occu~ Maversor-
pation of premises, under a claim of title exclusive of any other
right, but not founded upon a written instrument or a judg-
ment or decree, the premises so actually occupied, and no

other, shall be deemed to have been held adversely.

Sec. 38._ Adverse possession under claim not written. For Adverss pos-
the purpose of constituting an adverse possession, by a person
claiming title not founded upon a written instrument or judge
ment or decree, land . shall be deemed to have been possessed
and occupied in the following cases only :
1. Where it has been protected by a substantial inclosure ;
9. Where it has been usually cultivated or improved.

Sec. 89. Relation. of landlord and tenant. Whenever the g,y onotiana
relatiop of landlord.and tenant shall have existed between any lord and tenant.
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persons, the possession of the tenant shall be deemed the pos-
session of the landlord, until the expiration of twenty years
from the termination of the tenancy; or, where there has been
no written lease, until the expiration of twenty years from the
time of the last payment of rent, notwithstanding that such
tenant may have acquired another title, or may have claimed
to hold adversely to his landlord. Butsuch presumptions shall
not be made after the periods herein limited.

Sec. 40. Desoent cast. The right of a persen to the pos-
session of any real property shall not be impaired or affected
by a descent being cast in consequence of the death of a person
in possession of such property.

Sec. 41. Persons under digsabilities. If a person.entitléd
to commence any action for the recovery of real property, or
to make an entry or defence founded on the title to real prop-
erty, or to rents or services out of the same, be, at the time
such title shall first descend or acerue, either :

1. Within the age of twenty-cne years; or,

2. Insane; or,

8. Imprisoned on a criminal charge, or in execution upon
conviction of a criminal offence for a term less than for life ; or,

4. A married woman ; the time during which such disability
shall continue-shail not be deemed any portion of the time in
this chapter limited for the commencement of such action, or
the making of such entry or defence; but such action may be
commenced, or entry or defence made, after the .period of
twenty years, and within ten .years after the disability shall
cease, or after the death of the person entitled who shall die
under such disability ; but such action shall not be-commenced
or entry or defence made, after that period.

CHAPTER IIIL.

TIME OF COMMENCING ACTIONS OTHER THAN FOR THE RECOVERY
~ -OF REAL PROPERTY.

Secriox 42. Limitations preseribed.
43. Twenty years,
44, Six years.
45. Three years,
46. Two years.
417. Qne year.
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Secrion 48, Action'upon a current account.
49, action for penalties,
50, Action for other relief.
51, Action by the perople.

Sec. 42, Periods of Limitation prescribed. Tle periods Limitatiens
prescrit ed in section 27 for the commencement of actions other ™ ***""="
than for the recovery of real property shall be as follows:

Sec. 43. Twenty years. 'V ithin twenty years:
1. An action upon a judgment or,decree of any court of the

United States, or of any State or Territory within the United
States ;

2. An action upon a sealed instrument.

Sec. 44, Six years. Withinsix years:

1. Anaction upon a contract, obligation or liability, express
or implied, excepting those mentioned in section 43;

2. An action upon a liability created by statute; other than
a-penalty: or forfeiture ;

3. An action for trespass upon real property ;-

4. An action for taking, detaining or injuring any goods or
chattels, including actions for the speeific recovery of personal
property ;-

5. An action fer criminsl conversation, or for any other
injury to the person or rights of another, not’ arising on con-
tract, and not hereinafter enumerated ;

6. An action for relief on the ground of fraud, in cases
which heretofore were solely cognizable by the court of chan-
cery, the cause of action in such case not to be deemed to
have accrued until the discovery, by the aggrieved party, of
the facts constituting the fraud.

Tweoaty yoars,

Bix years

Sec. 45. Threeyears.. Within three years:

1. An action against a sheriff, coroner or constable, upon:a
liability incurred by the doing of an act in his official capacity,
and in virtue of his office, or by the omission of an official duty, -
including the non-payment of money collected upon an execu-
tion. But this seotion' shall not apply to an action for an
escape:

2. An action upon a-statute, for a penalty or forfeiture,
where the action is given to the party aggrieved, or to such
party and the people of this Territory, except where-the stat-
ute imposing it prescribes a different limitation..

Three yéars.
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Sec. 46. Two years. Within two years:

1. An action for libel, slander, assault, battery, or false im«
prisonment.

2. An action upon a statute, for a forfeiture or penalty to the
people of this Territory. }

Sec. 47. One year. Within ome year :

1. An action against a sheriff or other officer, for the escape
of a prisoner arrested or imprisoned on civil process.

Sec. 48. Action upon a current account. In an action
brought to recover a balance due upon a mutual, open, and cur-
rent account, where there have been reciprocal demands bev
tween the parties, the cause of action shall be deemed to have
accrued from the time of the last item proved in the account on
either side.

Sec. 49. Actions for penalties $c. An action upon a stat-
ute, for a penalty or forfeiture given in whole or in part to any
person who will prosecute for the same, must be commenced
within one year after the commission of the offence ; and if the
action be not commenced within the year by a private party, it
may be commenced within two years thereafter in behalf of the
people of this Territory, by the district attorney of the county
where the offence was committed.

Sec. 50. Actions for other relief. An action for relief not
hereinbefore provided for must be commenced within ten years
after the cause of action shall have accrued.

Sec. 51. Actions Oy the people. The limitations prescribed
in this chapter shall apply to actions brought in the name of the
people of this Territory, or for their benefit, in the same man-
ner as to actions by private parties.

CHAPTER IV.

GENERAL PROVISIONS AS TO THE TIME OF COMMENCING ACTIONS.

Secrion 52. When action deemed commenced.
53. Exception, defendant out of Territory.
54, Exception as to person under disabilities,
55. Death of person entitled before limitation expires
66. Suits by aliens.
57. Where judgment reversed.
58. Stay of aciion by injuaction, &c.
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Secrion 59. Disability must exist when right accrued.
60. Two or more disabilities.
61. This title when not to apply,
62. The like.
63. New promise must be in writing.

Sec. 52. When action deemed commenced. An action i8 wnen action
commenced as to each defendant when the summons is served menced.
on him, or on a co-defendant who is a joint contractor or other-
wise united in interest with him. An attempt to commence an
action is deemed equivalent to the commencement thereof,
within the meaning of this title, when the summons is delivered,
with the intent that it shall be actually served, to the sheriff or
other officer of the county in which the defendants, or one of
them, usually or last resided ; as, if a corporation be defendant,
to the sheriff or other officer of the county in which such corpo-
ration was established by law, or where its general business was
transaeted, or where it kept an office for the transaction of busi-
ness. But such an attempt must be followed by the first publi-
cation of the summons, or the service thereof, within sixty
days.

See. 53. Ezception, defendant out of Territory. If, when Exception, -
the cause of action shall accrue against any person, he shall be Tenitory. ***
out of the Territory, such action may be commenced within the
terms herein respectively limited, after the return of such per~
son into this Territory; and if, after such cause of action shall
have accrued, such person shall depart from and reside out of
this Territory, the time of his absence shall not be deemed or
taken as any part of the time limited for the commencement of
such action.

Sec. 54. Exzceptions, persons under disabilities. Ifaper-p . -
son entitled to bring an action mentioned in the last chapter, jpi} ander s
except for a penalty or forfeiture, or against a sheriff or other
officer, for an escape, be at the time the cause of action accrued,
either;

1. Within the age of twenty-one years; or,

2. Insane; or,

8. Imprisoned on a criminal charge: or, in execution under
the sentence of a criminal court, for a term less than his natu-
ral life ; or,

4. A married woman;
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The time of such disability is not a part of the time limited
for the commencement of the action; except that the period
within which the action must be brought cannot be extended

more than five years by any such disability, except infancy;
nor can it be extended in any case longer than one year after
the disability ceases.

Sec. 55. Death of person entitled before limitation expires.
If a person entitled to bring. an action die before the expira-
tion of the time limited for the commencement thereof, and the
cause of action survive, an action may be commenced by hi:
representatives, after the expiration of that time, and withir
one year from his death. If a person against whom an actio
may be brought die before the expiration of the time limiter.
for the commencement thereof, and the causc of action survive
an action may be commenced against his executors or adminis:
tretors after the expiration of that time, and within one year
after theissuing of letters testamentary or of administration.

Sec. 56. Actions by aliens. When a person shall be an
alien subject, or citizen of a country at war with the United
States, the tinte of the continuanceof the war shall not be part
of the period limited for the commencement of the action.

Sec, 57: Where judgment reversed. If an action shall ba
commenced’ within the time prescribed therefor, and a judg-
ment therein be reversed on appeal, the plaintiff, or, if he die
and cause of action survive, his-hcirs or representatives may
commence a new action within ono year after the reversal.

Sec. 58. Time of stay by injunction, Je. When the com-
mencement cf an action shall be stayed by injunction or statu-
tory prohibition, the time of the continuance of the injunction
or prohibition shall not be part of the time limited for the
commencement of the action,

Sec. 59. Disability must exist when right of action acerued,
No person shall avail himself of a disability, unless it existed
when his right of action aecrued.

Sec. G0, TFhere: several disabilities, all must be removed,
When two or more disabilities shall co-exist at the time the
right of action accrues, ihe limitation shall not attach unti.
they all be removed.
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Bec. 61. This title notapplicable to bills, §c., of corpora- Thie Jite »e)
tons, or to bank notes. This title shall not affect actions to Dank notes be-,
enforce the paymeunt of bills, notes, or other evidences of debt,
issued by mon.eyed corporations, or issued or put in circulation

as money.
Sec. 62. Nor to actions against directors, fc., of moneyed Nor to astiess

against dires-
eorporations or banking associations. Limitation in such cases tors, &o-
prescribed. This title shall not affect actions against directors
or stockholders of a moneyed corporation, or banking associa-
tion, to recover a penalty or forfeiture imposed, or to-enforce a
liability created by law; but such actions must be Hrought
within six  years after the discovery, by the aggrieved party, of
the -facts upon which the penalty or forfeiture attached, or the
liability was created.

Sec. 68. Acknowledgment or new promise must be made I Acknewioss-
ment to be

writing. No acknowledgment er promise shall be sufficient writics
evidence of a new or continuing-contract, whereby to take the

case out of the operation of this title, unless the same bé con~
tained in some writing signed’by the party to be charged there-

by ; bat this section shallr not alter the effect of any ‘payment

of principal -or interest.

TITLE IIIL

PARTIES TO CIVIL ACTIONS.-

$Sacriox 64. Party in interest to sue. Actioh by grantee of land held
adversely.
65. Assignment of thing in actien.
66. Actions by executor, trustee, &c.
67. Actions by and against married women., .
68. Infants, actions by and against,
69. Guardian, how appointed:
70. Whe may be plaintiffs:
71. Who may be defendahts.
72. One or more may sue-or defend for all.
73. One action against tie different parties to-bills and notes.
74. Action>when not te~abate.
75, Coust to decide centroversy, &c: Interpleading.
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Sec. 64. Actionte be by party in interest. Action ty grant-
ee of land held adversely. Every action must be prosecuted
in the name of thereal party in interest, eXcept as otherwise
provided in section 66 ; but this section shall not be deem-
ed to authorize the assignment of a thing in action not arising
out of eontract. But anaction may be maintained by a grantee
of land in the name of a grantor, when the grant or grants
are void by reason of the actual possession of a person claim-
ing under a title adverse to that of the grantor at the time of the
delivery of the grant, and the plaintiff shall be allowed to
prove the facts to bring the case within this provision,

Sec. 65. Assignment of thing in action. In the case of an
assignment of a thing in action, the action by the assignee shall
be without prejudice to any set-off or other defence existing
at the time of, or before notice of, the assignment ; but this sec-
tion shall not apply to a negotiable promissory note or bLill of
exchange, transferred in good faith, and upon good considera-
tion, before due.

Sec. 66. Action by executor, trustee, . An executor or
administrator, a trustee of an express trust, or a person ex-
pressly authorized by statute, may sue, without joining with
him the person for whose bencfit the action is prosecuted. A
trustee of an express trust, within the meaning of this section,
shall be construed to include a person with whom or in whoss
name a contract is made for the benefit of another.

See. 67. Action by and against @ married woman. When
a married woman is a party, her husband must be joined with
her, except that,

1. When the action concerns her separate property, she may
may sue alone;

2. When the actionis between herself and her husband, she
may sue or be sued alone. And in no case need she prosecute
or defend by a guardian or next friend.

Bec 68. Infant to appear by guardian. When an infant is
a party, he must appear by guardian, who may be appointed by
the court in which the action is prosecuted. or by a judge there-
of, or a county judge. _

Sec. 69. Appointment of guardian. The guardian shall be
appointed as follows:
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1. When the infant is plaintiff, upon the application of the
infant, if hebe of the age-of fourteen years ; or if under that age,
upon the application of his general or testamentary guardian,
if he has any, or of a relative or friend of the infant. If made
by a relative or friend of the infant, notice thereof must first
be given to such guardian, if he has one; if he has none, then
to the person with whom such infant resides.

2. When the infant is defendant, upon the application of
the infant, if he be of thq age of fourteen years, and apply ﬁf:ﬁ:’r'é’egm
within twenty days after the service of sammons. If he be
under the age of fourteen, or neglects so to apply, then upon
the application of any otherparty to the action, or of a relative
or friend of the infant, after notice of such application being
first given to the general or testamentary guardian of such in«
fant, if he has one within this Territory; if he has none, then
to the infant himself, if over fourteen years of age and within
the Territory ; or if under that age, and within the Territory
to the person with whom such infant resides. And in actions
for the partition of real property, or for the foreclosure of a
mortgage or other instrument, when an infant defendant resides
out of this Territory, the plaintiff may apply to the court in
which the action is pending, at any special term thereof, and
will be entitled to an order designating some suitable person to
bethe guardian for the infant defendant, for the purposes of
the action, unless the infant defendant, or some one in his be-
half, within a number of days after the service of a copy of the
order, which number of days shall be in the said order specified,
ghall procure to be appointed a guardian for the said infant;
and the court shall give special directions in the order for the
manner of the service thereof, which may be upon the infans
himself, or by service upon any relation or person with whom
the infant resides, and either by mail or personally upon the
person so served. And in case an infant defendant, having an
interest in the event of the action, shall reside in any state
with which there shall not be a regular communication by mail,
on such fact satisfactorily appearing to the court, the court may
appoint a guardian ad litem, for such absent infant party, for
the purpose ot’ protecting the right of such infant in said action,
and on such guardian ad litem, process, pleadings and natices
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in the action may be served, in the like manner as upon a party
residing in this Territory.

Platatifs Sec. T0. Who to be plaintiffs. All persons having an in-
terest in the subject of the action, and ia obtaining the relief
demanded, may be joined as plaintiffs, except as otherwise pro«
vided in this title.

Detendants Sec. T1. Who to be defendant. Any person may be made
a defendant. who has or.claims an interest in the controversy
adverse to the plaintiff; or whe is a necessary party to a com-
plete determination or settlement of the questions involved
thereia..

Fartiss to bo. Sec. T2. Parties to be joined, fc. Of the parties to the ae~

~ tion, those who are united in interest must be joined as plaintiffs
or defendants; but if the consent of any one who should have
been joined as plaintiff cannot be obtained, he may be. made a
defendant, the reason thereof being stated in the cowplaint;
and when the question is one of a common or general. interest
of many persons, or when the parties are very numerous and it
may be impracticable to bring them all before the court, one
oz more may sue or defend for.the benefit of the whole.

rartion to bills,  S€C* 73. Parties-to.bills and mnotes, Jc. Persons severally

xotes, &ke. liable upon the same obligation or instrument, including the
parties to bills of exchange and promissory notes, may all, or
any of them, be included in the same action, at the option of
the plaintiff.

Actien when Sec. T4. Aotz'on: when not-to-abate. No action shall abate
by the death, marriage, or other disability of a party, or by the
transfer of any interest therein, if the cause of action survive
or continue. In.case of death, marriage, or-other disability of
a-party, the court, on -motion, at any time within one year
thereafter, or afterwards on a -supplemental complaint, may
allow the action to be continued by.or against his representa~
tives or successor in interest. In .case of-any other transfer of
interest; the aetion shall be continued in the name of the orig-
inal party, or-the court may allow-tlte person to whom the trans-
fer is-maade to be substituted in the action. After -a verdiet
shall be.rendereddin-any action for a wrong, such aetion shall
not-abate by-the death of any party; but-the case shell proceed
thareaiter ip the same manper as in cages- .where the -cause-of ™
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action now survives by law. At any time after the death, mar-
riage, or other disability of the party plaintiff, the court in
which an action is pending, upon notice to such persons as it
may direct, and upon application of any person aggrieved, may,
in its discretion, orderthat the action be deemed abated, un-
less the same be contirued by the proper parties, within a time
to be fixed by-the court, not less than six ‘months nor exceeds
ing ose year from the granting of the order.

Sec. 75. Court may determine controversy, fc. Interpleadcr.
The court may determine any controversy between the parties
before it, when it can be done without prejudice to the rights of
others,’or by saving their rights, but when a complete determin-
afion of the controversy cannot be had without the presence of
other partics, the court must cause them to be brought in. And
when, in any’ action for the recovery of real or personal prop-~
erty, a person not a paity to the action, but having an-interest
in the suhject thereof, makesapplication to the court to be made
a'party, it may order him to be brought t by the proper amend-
ment. A defendant against whom an action is pending upon
a-contract, or for specific, real, or personsl prcperty, may at
any time before answer upon affidavit that a person not a party
to the action, and without cdllusion with him, makes against
him a demand for the same debt or property, upon due notice
to such person and the adverse patty, apply to the court for an
order to substitute such person in his place, and discharge him
from liability to either party, on his depositing in court the
amount of the debt, or delivering the property or its value to
such person as the court may direct; and the court may in its
-diseretion, make'the order.

TITLE IV,

OF THE PLACE OF TRIAL OF CIVIL ACTIONS.

Bzcrion 76. Actions to be tried where subject matter situated.
77. Actions to be tried whete cause of action arose.
78. Actions te be tried where the parties resids,
79. Changing place.of ¢rial.
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Sec. T6. Actions to be tried where subject matter situated.
Actions for the following causes must be tried in the county in
which the subject of the action, or some part thereof, is situated,
subject to the power of the court to change the place of trial,
in the cases provided by statute: 1, For the recovery of real
property, or of an estate or interest therein, or for the deter=
mination in apy form of such right or interest, and for injuries
to real property ; 2, For the partition of real property; 3,
For the foresclosure of a mortgage of real property; 4, For
the recovery of personal property distrained for any cause.

Seo. TT. Actions to be tried where cause of action arose.
Actions for the following causes must be tried in the county
where the cause, or some part thercof, arose, subject to the
like power of the court to change the place of trial, in the ca-
ses provided by statute: 1, For the recovery of a penalty or
forfeiture imposed by statute, except that, whea it is imposed
for an offence committed on a lake, or river, or ether stream of
water situated in two or more counties the action may be
brought in any county bordering on such lake, river, or stream,
and opposite to the place where the offence was committed = 2,
Against a public officer, or person specially appointed to exe-
cute his duties, for an act done by him in virtue of his office, or
against a person who, by his command or his aid, shall do any-
thing touching the duties of such officer.

Sec. T8. Action to be tried where parties reside. In all
other cases the action shall be tried in the county in which the
defendants or any of them, shall reside at the commencement
of the action, or may be summoned ; or, if none of the parties.
shall reside in the Territory, the same may be tried in any
county which the plaintiff shall designatein his complaint, subs
ject, however, to the power of the court to change the place of
trial in the cases provided by statute.

Sec. 79. Change of place of trial. If the county designas
ted for that purpose in the complaint be not the proper county,
the action may, notwithstanding, be tried therein, ucless the
defendant, before the time for answering expire, dcmand in
writing that the trial be had in the proper county, and the place.
of trial be thereupon changed by consent of parties, or by order
of the court, as provided in this section. The court inay change
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the place of trial in the following cases :

1, When the county designated for that purpose in the com-
plaint is not the proper county.

2, When there is reason to believe that an impartial trial
cannot be had therein:

3, When the convenicnce of witnesses and the ends of jus~
tice would be promoted by the change. When the place of
trial is changed all other proceedings shall be hadin the county
to which the place of trial*is changed, unless otherwise pro-
vided by the consent of the parties, in writing, duly filed, or
order of the court: and the papers shall be filed or transferred
accordingly.

TITLE V.

MANNER OF COMMENCING CIVIL ACTIONS.

BezcrioNn 80 Actions how commenced.
81. Summons, requisites of.
82. Notice to be inserted in summons.
83. Complairt necd not be served with summons.
8%, Defendant unreasonably defending.
85 Notice of pendens.
86. Service of summons,
81. Return of summons.
88. Publication of summons.
89. Proceedings when part only of defendants served.
90. When service complete.
91. Proof of service,
92. When jurisdiction of action acquired.

Sec. 80. Actions how commenced. Civil actions in the Ketlons bow
eourts of this Territory shall be commenced by the service of a comuenced
summons.

Sec. 81. Summons, requisites of. The summons shall be .~
subscribed by the plaintiff or his attorney, and directed to the requisites of
defendant, and shall rcquire Lim to answer the complaint, and:
serve a copy of his answer on the person whose name is sub~
scribed to the summons, at a place within the Territory, to be
therein specified, in which there is a post-office, within thirty
days after the service of the summons, exclusive of the day of

service.
2*
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Sec. 82. Noticeis to be inserted in summons. “The plain-
tiff shall also insert in the summons a notice, in substance as
follows:

1, Inanaction arising on contract, for the recovery of mon-
ey only, that he will take judgment for a sum specified there-
in, if-the defendant fail to unswer the complaint in thirty
days after the service of thesummons.

2, In other actions, thatif the defendant shall fail to an-
swer the complaint within thirty days after the service of
the summons, the plaintiff will apply to the coart for the re-
lief demanded in the complaint.

Sec. 83. Service of complaint. A copy of the complaint
need not be served with the summons. In such case, the sum-
mons must state where the eomplaint 18 or will be filed ; and if
the defendant, within thirty davs thereafter, cause notice of
appearance to'be given, and, in person or by attorney, demand
in writing, a copy of -the complaint, specifying a place within
the Territory where it may be served, a copy thereof must, with-
intwenty days thereafter be served accordingly ; and after such
service, the defendant has thirty days to answer ; but only ons
copy need be served on the same attorney.

Sec. 84. Notice of no personal claim. In the case of a de-
fendant against whom no personal claim is made, the plaintiff
may deliver to such defendant, with the summons, a notice sub-
scribed by the plaintiff or his attorney, setting forth the general
object of the action, a brief description of the property affected
by it, if it affects specific, real or personal property, and that
no personal claim is made against such defendant, in which case
.no copy of the complaint need be served on such defendant, un-
less within the time for answering he shall, in writing, demand
the same. If a defendant on whom such notice is served un-
reasonably defend the action, he shall pay costs te the plain-
tiff.

Sec. 85. Notice of lis pendens. In an action affecting the
title to real property the plaintift, at the time of filing the com-
plaint, or at any other time afterward, or whenever a warrant
of attachment, under chapter four of title seven, part second
of this code, shall be issued, or at any time afterwards, the
plaintiff, or a defendant when he sets-up an ailirmative canae
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of action in his answer and demand a substantive relief, at the
time of filing his answer, or at any time afterwards, if the same
be intended to affect real estate, may file with the register.of
deeds of each-county in which the property is situated a notice
of the pendency of the action, contaiming the names of the
parties, the object of the action, and the description of the
property in that county affected thereby; and if the action be
for the foreclosure of a mortgage, such notiee must be. filed
twenty days before judgment, and ‘must contain the date of the
mortgage, the parties thereto, and the time and place of recor-
ding the same. From the time of filing only shali the pen-
dency of-the action be constructive notice to a purchaser or
incumbrance -of the property affected thereby ; and every pere
gon whose conveyance or incumbrance is subsequently execu-
ted or subsequently recorded, shall be deemed a subscquent
purchaser or incumbrance, and shall be bound by all proceed-
ings taken after the filing of such notice to the same extent as
if he were made a party to the action. For the purpose of this
sectien an action shall be deemed to be pending from the time
of filing such-notice:

Provided, however, That such notice shall be of no avail un-
less it shall be followed by the first publication of the summons
on an order therefor, or by the personal service thereof on a
defendant within, sixty days after such filing. And the court

in which the said action was commenced may, in its discretion, -

at any time after the action shall be setiled, dircontinued or
.abated, as.is provided in section number seventy-four, on ap=
plication of any person aggrieved, and on good cause shown, and
on such notice as shall be directed or approved by the court,
order the notice authorized by this section to be cancelled of
record by the register of decds of any county in whose office

the same may have been filed or recorded; and such cancella-

tion shall be made by an indorsement to that effect on the mar-
gio of therecord, which shall refer to the order, and for which
ihe register of deeds shall be entitled to a fee of twenty-five
cents.

Sec. 86. Service of summons. The summonsshall be served
by delivering a copy thereof as follows:

1. If the suit be against a corporatian, to the president.ar-

Service of
SUM NOD
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other head of the corporation, secretary, cashier, treasurer, a
director, or managing agent thereof; but such service can be
made in respect to a foreign corporation only when it has prop-
erty within this Territory, or the cause of action arose therein,
or where such service shall be made within this Territory per-
sonally upon the president, treasurer or secretary thereof ;

2. If against a minor under the age of fourteen years, to
such minor persogally, and also to his father, mother, or guar-
dian; or if there be none within the Territory, then to any
person having the care and control of such minor, or with whom
he shall reside, or in whose service he shall be employed;

3. If against a person judicially declared to be of unsound
mind, or incapable of conducting his vwn affuirs in consequence
of habitual drunkenness, and for whom a committee has been
appointed, to such committee and to the defendant personally ;.

4. Inall other cases, to the defendant personally.

Sec. 87. Summons, by whom served, and return of same.
The summons may be served by the sheriff of the county where
the defendant may be found, or by any other person not a
party to the action. The service shall be made, and the sum-
mons returned with proof of the service to the person whose
pame is subscribed thereto, with all reasonable diligence. The
person subscribing the summons may, at his option, by an en-
dorsement on the summons, fix a time for the service thereof,
and the service shall then be m1de accordingly.

Sec. 88. Service by publi:ation. Where the person on whom
the service of the summons is to be made cannot, after due
diligence, be found within the Territory, and that fact appears
by affidavit to the satisfaction of the conrt or a judge thereof,
and iv in like manner appears that a cause of action exists
against the defendant in respect to whom the service is to be
made, or that he is a proper party toan action relating to real
property in this Territory, such court or judge mav grant
an order that the service be made by the publication of a
summons in either of the following cases:

1. Where the defendant is a foreign corporation, has proper-
ty within the Territory, or the cause of action arose therein ;

2. Where the defendant, being a resident of this Territory,
has departed therefrom, with intent to defraud his creditoss,.
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or to avoid the service of a summons, or keeps himself conceal«
ed therein with the like intent ;

3. Where he is not a resident of this Territory, but has prop-
erty therein, and the court has jurisdiction of the subject of the
action;

4. Where the subject of the action is real or personal prop«
erty ‘n this Territory, and the defendant has or claims a lien
or interest, actual or contingent, therein, or the relicf demanded
consists wholly or partly in excluding the defendant from any
interest or lien therein ;

5. Where the action is for divorce, in the cases prescribed
by law. The order must direct the publication to be made in
some newspaper to be designated as most likely to give notice gy 10 or
to the person to be served, and for such lengths of time as may Peblication
be deemed reasonable, not less than once a week for six weeks.
In case of publication, the court or judge must also direct a
copy of the summons and complaint to be forthwith deposited
in the post office, directed to the person to be served, at his
place of residence, unless it appear that such residence is neither
known to the party making the application, nor can with reas«
onable diligence be ascertained by him. When publication is
ordered, personal service of a copy of the summons and com-
plaint, out of the Territory, is equivalent to. publication and
deposit in the post office. The defendant against whom publi~
cation is ordered, or his representatives, on application and
sufficient cause shown at any time before judgment, must be
allowed to defend the action; and, except in an action for di-
vorce, the defendant against whom publication is ordered or
his representatives, may, in like wanner, upon good cause
gshown, be allowed to defend after judgment,or at any time
within one year after notice. thereof, and within seven years
after its rendition, on such terms as may be just; and if the
defence be successful, and the judgment or any part thereof
have been collected, or otherwise enforced, such restitation
may thereupon be compelled as the court directs; but the title-
to property sold under such judgment to a purchaser in good-
faith shall not be thereby affected. Andin all cases where pub-.
lication is made, the complaint must be first filed, and the sum-~.
mons, as published, must state the time and place of such filing..
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In actions for the foreclosure of mortgages on real estate, al-
ready instituted, or hereafter to be instituted, if ary party or -
parties having any interest in or lien upon such mortgaged
premises are unknown to the plaintiff, and the residence-of
such party or parties gannot, with reasonable diligence, be as-
certained by him, and such fact shall be made to appear, by
affidavit, to the court, or to a justice thereof, such court or jus-
tice may grant an order that the summons be served on such
unknown party or parties by publishinx the same for six weeks,
once in each week successively, in the official paper of the Terri-
tory, and in a newspaper printed in the county where the prem-
ises are situated, provided a paper be published in such county,
and if no paper be published in the county, then in a paper
- published nearest the county seat of such county in the Terri-
tory, which publication shall be equivalent to a personal service
on such unknown party or parties.

Sec. 89. Jaint and several debtors. Where the action is
against two or-mere defendants, and the summons is.served on
one or more. but not on all of them, the plaintiff may proceed as
follows:

1. If the action be against defendants jointly indebted upon
contract, he may preceed against the defendant served, unless
the court otherwise dircct; and if he recover judgment, it may
be entered against all the defendants thus jointly indebted so far
only as that it may be enforced against the joint property ofalls
and the separate property of the defendants served, andif they
are subject to arrest, against the persons of the defendants
served; or,

2. If the action be against defendantsseverally liable, ho.may
proceed against the defendants served, in the same manuner as
if they were the only defendants.

8. If all the defendants have been served, judguwent.may be
taken against any or either of them severally, when the plaintiff
would be entitled to julgment against such defendant or defend-
ants, if the action had been against them, or any of them alone.

4. If the name of one or more parties shall, for any cause,
have been omitted in any action in which judgment shall have
passed against the defendants named in the summons, and such
omission shall not have been pleaded in such action, the plain-
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tiff; in cuse the judgment therein.shall remain unsatisfied, may
by action recover of such partner separately, upon proving his
joint liability, notwithstanding he may not have been named in
the original action; but thre plaintiff shall have satisfaction of
. . When serviee
only one judgment rendered for the same cause of action. complete.

Sec. 90. When service complete. In the cases mentioned
in.section 88, the service of the summons shall be'deemed com-
plete at the expiration of the time prescribed by the:order for p ..
publication. servies

Sec. 91. Proof of service. Proof of the service-of ‘the sum-
mons, and of the complaint or notice, if any, accompanying the
same, must be as follows:

1, Ifserved by the sheriff, his certificato.thereof; or,

2, If by any other person, his affidavit thereof ; or,

3, In case of publication, the aflidavit of the printer, or his
foreman, or principal clerk, showing the same, and an affidavit
of a deposit of a copy of the summons in the post-office, as re~
quired by law, if the same shall have been deposited ; or,

4, The written admission of the defendant. Ia case of ser«
vice otherwise than by publication, the certificate, affidavit or

.. . , Jurisdietion.
admission must state the time and place of the service. Appoaranes

Sec. 92. Jurisdiction. Appearance. From the timeof the
service of the summons in a civil action, or the alldwance of a
provisional remedy, the court is deemed to have acquired juris~
diction, and to have control of. all the subsequent proceedings.
A voluntary appearance of a defendant is-equivalent to person-
al service of the summons upon him..

TITLE VI,

Caaprrer I. The complaint.
II, The demurrer.
III. The answer.
IV. The reply.
V. General rules of pleading.
VI. Mistakes and amendments.
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CHAPTER I

THE COMPLAINT.

Secrion 93. Forms of pleading.
094. Complaint.
95. Complaint, what to contain.

Sec. 93. Forms of pleading. All forms of pleading heres
tofore existing are abolished ; and hereafter, the forms of plead-
ing in civil actions in courts of record, and the rules by which
the sufficiency of the pleadings is to be determined, are those
prescribed by this act.

Sec. 94. Complaint. The first pleading on the part of the
plaintiff is the complaiat.

Sec. 95. Complaint, what to contain. The complaint shall
contain :

1, The title of the cause, specifying the name of the cours
in which the action is brought, the name of county in which
the plaintiff desires the trisl to be had, and the names of the
parties to the action, plaintiff and defendant.

2, A plain and concise statement of the facts constituting &
cause of action, without unnecessary repetition.

8, A demand of the relief to which the plaintiff supposes hima
self entitled. If the recovery of money be demanded, the
amount thereof shall be stated.

CHAPTER II.

THE DEMURRER.

BecrioNn 96 Defendant to demur or answer.
97, When the defendant may demur.
98, Demurrer, what to specify.
99. How to proceed if complaint be amended.
100. Objection not appearing on complaint.
101. Ubjection, when waived.

Sec. 96. Defendant to demur or answer. 'The only pleading on
the part of defendant is either a demurrer or an answer. It must bs
be served within thirty days after the service of the copy of the
complaint,
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Sec. 97. When defendant may demur. The defendant may demu yryen getendans
to the complaint when it shall appear upon the face thereof, either— ™47 demur
1, That the court has no jurisdiction of the person of the defen-
dant, or the subject of the action; or,
2. That the plaintiff has not lega! capacity to sue; or,
3, That there is another action pending between the same parties,
for the same cause; or,
4, That there is a defect of parties, plaintiff or defendant; or,
5, That several causes of action have been improperly united;
or,

6, Thatthe complaint does not staté facts sufficient to constitute a
cause of action.

Sec. 98. Demurrer must specify grounds of objection. The de- Demarer to
murrer shall distinctly specify the grounds of objection to the com- ggegg{cig;"
plaint. Unless it do so, it may be disregarded. It may be taken to

the whole complaint, or to any of the alleged causes of action sta-
ted therein.

See. 99. How to proceed if complaint be amended.: If the com= poy 40 brocees
plaint be amended, a copy thereof must be served on the defendant, }7¢omplaint be
who must answer it within thirty days, or the plaintiff, upon filing
with the clerk on due proof of the scrvice, and of the defendant’s
omission, may proceed to obtain judgment, as provided by scction
199, but where an application to the court for judgment is necessas
ry, ten day’s notice thereof must be given to the defendant.

Sec, 100. Objection not appearing on complaint. When any of Objection net
the matters enumerated 1n section 97 do not appear upon the face of appearivg ea
. . . com
the complaint, the objection may be taken by answer. d

Sec. 101. Oljection, when deemed waived, If no such objection gpjectionwnen
bo taken either by demarrer or answer, the defendant shall be deem- "™
ed to have waived the same, cxceptiug only the objection to the ju-
nisdiction of the court, and the objection that the complaint does nob
state factssufficient to constitute a cause of action.

CHAPTER III.

THE ANSWER.

Szeriox 102, Answer, what to contain.
103. Counter-claim. Several defences.
104, Demurrer and answer, when allowed.
105, Sham aund irr¢levant defences to be stricken out.
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Sec. 102. Answer, what to contain. The answer of the defendant
must contain—

1, A general or specific denial of each material allegation of the
complaint controverted by the defendant, or of any kucwledge orin-
formation thereof sufficient to form a belicf:

2, A statement of any new watter constituting a defence or coun-
ter claim, in ordinary and concise language, without repetition.

Sec. 103. Counter-claim. Several defences. The counter-elaim
mentioned in the last section must be one existing in favor of a de.
fendant, and against a plaintiff, between whom a several judgment
might be had in the.actien, and arising out of one of the féllowing
causes of action :

1, A cause of aetion arising out of the contract or transaction set
forth in the complaint as the foundation of the plaintiff’s claim, or
connected with the subject of the action ;

2, In anaction arising on contract, any other cause of action aris-
ing also on contract, existing at the commencemeat of the action.
The defendant may set forth by answer as many defances and coun-
ter-claims as he may have, whether they be such as have been here-
tafore denominated legal or equitable, or both. They must cach be
separately stated, and refer to the causes of action which they aie in-
tended to answer, in such manner that they may be intelligibly dis-
tinguished.

Sec. 104. Demurrer and answer. The defendant may demur to
one or more of several causes of action stated in the complaint, and-
answer the-residue. '

Sec. 105. Sham and irrelevant defences. Sham and.irrelevant
answers and defences may be stricken out on motion, and upon such
terms as thie court may in their discretion impose.

CHAPTER IV.

THE REPLY.

Szcriow 106. Reply. Demurrer to anewer.
107. Motion for judgment upon answcr..
108 Demurrer to reply.

See. 106. Riply. Demurremtoramswer. When the answer con-
taing mew mmtter-coustituting:n-.counter-claim, the plaintiff may,
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within thirty days; reply to such new matter, denying generally or

specifically each allegation controverted by him, or any knoweldge or
infermation tiercof sufficieat to form a belief; and he may allege, in
ordinary and concise language, without repetition, any new matter
not incoansisient with the complaint, constituting a defence to such
new matter in the answer'; and the plaintiff may in all cases demur
to an answer containing new matter, where, upon its face, it does
not constitute a counter:claim or defence, and the plaintiff may de«

mar to onc or more of such defcnces or counter-clairas, and reply to
the residue of the countersclaims. And in other cases, when an an-

swor countains new matter constituting a defence by way of avoidanoce,

the court may, in its discretion, on the defcndant’s motion, require

a feply to such new matter; and in that case, the reply shall be sub-

ject to the same rules as a reply to a countersclaim.

Sec. 107. Mistion jor judgment on ansiwer. If the answer contain aroiom sor
a statcment of mew matter constituting a countersclaim, and the {‘;‘:l;m:ns-
plaintiff fail to reply or demur thereto within the time prescribed by
law, the defendant may move, on a cotice of not less than ten days,
for such judgment as ho is entitled to upon such statement, and if
the case requireit, a writ of inquiry of damages may be issued.

Sec. 108. Demurrer to reply.  1f a reply of the plaintiff t0 a0y 1 omarrer o
defence set up by the answer of the defendant be insufficient, ths **PV7
defendant may dewur therete, and shall state the grounds thereef:

CHAPTER V.
GENERAL RULES CF PLEADING.

Sxcrion 100. Pleadings to be subscribed and vérified.

110. Pleadings, how verified.

111 Iow to state an account'in pleading,

112, Pleadings to be liberally construed.

113, Irrelevant ov redundant matter to be stricken eus,
and indefinite matter made more definite,

114, Judgment, how to be pleaded.

I15. Conditions precedént, how to be pleaded.

116. Private statutes, holv to be pleaded.

1}, Libel and slander, how 8tated in complaint.

118, Answer in such cases:

119. Apswer in actions to recover property distrained
for damage,

120. What causes of action may be joined.

131, Allegation not denied, when to be deemed true.
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Ploadings to be  S¢¢. 109, Pleadings tv be subscribed and verificd. Livery pleading

subsoribed and 3 a court of record must be subseribed by the party or his attorney ;
and when any pleading i3 verified, every subsequent pleading, except
a demurrer, must be verified also.

Pisadings, how Sce. 110. Pleadings, how verified. The verification must be to

yerigod the effect that the same is true to the knowledge of the person
making 1it, except 2s to those matters stated on information and be-
lief, and, as to thosc matters, he belicves it to be true, and must be
by the afidavit of the party, ov if there be scveral parties united in
intercst, and pleading together, by ope at least of such parties ac-
quainted with the facts, i’ such party be within the county where
the attorney resides, and capable of' making the affidavit. The affi-
davit may also be made by the agent or attorney, if the action or de-
fence be founded upon a written instrument for the payment of mon-
ey only, and such instrument be in the possession of the agent or at-
torney, or if all the material allegations of the pleading be within the
personal knowledge of the agent or attorney. WWhen the pleading
ig verified by any other person thaw the party, he shall set forth in
the affidavit his knowledge, or the grounds of his belief on the sub-~
jeet, and the reasous why it is not made by the party. When a cor-
poration is a party, the verification may be made by any officer there«
of; and when the Territory, or any officer thercof in its behalf, is a
party, the verification may be made by any person acquainted with
the facts. The verification may ke owitted when an admission ot
the truth of the allegation might subject the party to prosecution for
fclony. And no pleading can be used in a criminal prosecution
ngainst the party, as proof of a fact admitted or alleged in such
pleading.

Tremsofacconnt | SeC. 11d. Liems of account. Paréiculars. 1t shall not be neces-

Patticulars — gary for a party to set forth in a pleading the items of an account
therein alleged; but he shall deliver to the adverse party, within
ten days after the demand thereof in writing, a copy of the account,
which, if the pleading is verified, must be veritied by his ewn oath,
or that of his agent or attorney, if within the personal knowledge of
such agent or attorney, to the effect that he believesit to be true, or
be precluded from giving evidence thereof. The court, or a judge
thereof, may order a “ further account,” when the one delivered is
defective ; and the court may in all cases order a bill of particulars
of the claim of either party to be furnished.

Plesdings, now  S€C. 112. Pleadings, how construed. In the construction of a
coustrued pleading for the purpose of determining its effect, its allegation
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shall be liberally construed, with a view of substantial justice be«
tween the parties..

Sec. 113. Irrelevant or redundant. Indefinite or uncertain. If Irretevavt of
irrelevant or redundant matter be inserted in a pleading, it may be 3%?1“?2?:-\‘:?;,
stricken out, on motion of any person aggrieved thereby. And when ™™
the allegations of a pleading are so indefinite or uncertain that the
precise nature of the charge or defence is not apparent, the court may
require the pleading to be made definite and certain by amend-
ment,

‘See. 114. Judgm.ents, how to ‘e pleaded. Tn pleading a judgment, juqgments. how
or other determination of a court or officer of special jurisdiction, it *° L° riaded
shall not be necessary to state ‘the facts conferring jurisdiction, but
such judgment or determination may be stated to have been duly
given or made. If such allegation be controverted, the party pleads
ing shall be bound to establish, on the trial, the facts conferring ju-
risdiction,

Bee, 115. Conditions precedent, how to be pleaded. Instrument for Conditions
payment of money only. In pleading the performance of conditions % aehy hov,
precedent in a contract, it shall not be necessary to state the facts
showing such performance ; but it may be stated generally that the
party duly performed all the conditions on his part ; and if such alle-
gations be controverted, the party pleading shall be bourd to estab-
ligh, on the trial, the facts showing such performance. In an action
oc detence founded upon an instrument for the payment of money on-
ly, it shall be sufficient for a party to give a copy of the instrument,
and to state that there is due to him thercon from the adverse party a
specified sum, which he claims,

Sec. 116. Private statutes, how to be pleaded. In pleading a pri- Private statntes
wate statute, ora right derived therefrom, it shall be sufficient to re~ BOW Plesded
fer to such statute, by its title and the day of its passage, and the
court shall thereupon take judicial notice thereof,

Sec. 117. Libel and slander, how stated in complaint. In an acs gipe ang
tion for libel or slander, it shall mot be necessary to state in the com. *'4"3**
plaint, any extrinsic facts, for the purpose of showing the applica~
tion to the plaintiff of the defamatory matter out of which the cause
of action arose, but it shall be sufficient to state generally that the
same was published or spoken concerning the plaintiff, and if such
allegation be controverted, the plaintiff shall be bound to establish,
on trial, that it was so published or spoken.

Sec. 118, Answer in suchcases. In the actions mentioned in the ruwe
last section, the defendant may, in his answer, allege both the truth
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of the matter charged as defamatory and any- mitigating circumstan.
ces, to reduce the amount of damages; and whether he prove the
justification or not, he may give, in evidenge; the mitigating ciréum
stances.

Anawer to Sec. 119 Jn actions to recover property distrained for damage,
S?Sfr'.if:u’;".;’i"’ answer need not set forth title. In an action to recover the possess
dotee sion of property distrained doing damage, an answer, that the defen-
dant, or persen by whose.command he acted, was lawfully possessed
of the real property upon which the distress was made, and that the
property distrained was at the time doing damage thereon, shall be

good, without setting forth the title to such real property.

whet camesot  Sec. 120. What cause of action may be joined in the same coms
setion Joued plaint. The plaintiff may unite in the same complaint several cau-
ses of action, whether they be such as have been heretofore denomi-
nated legal or equitable, or-beth, where they all rise out-of,
1, The same transaction, or transactions conneoted with the sams -
subject of action;
2, Contract, express or #mplied ; or,
8, Injuries, with or witheut force, to persor or property, orecither;
or
4, Injuries to character; cr
5, Claims to recover real property, with or without dammges for
the withholding thereof, and the rents and profits of the same ; or
6, Claims to recover personal property; with or without damages
for the withholding thereof; or
7, Claims against a trustee, by virtue of-a contract, or by opera.
tion of Jaw. DBut the cause of action, so united, must. all belong to
one of these classes, and, except in actions for the foreclosure of
mortgages, must affbct all the parties to the action and not require
different places of trial, and must be separately stated. In aotions
to foreclose mortgages the court shall have power toadj udge and
direct the paymeat, by the mortgagor, of any residue of the mort-
gage debt that may remain unsatisfied after a sale of tlie mortgaged
premises, in cases.in which the mortgagor shall be personally liable
for the debt secyred by such mortgage ; and if the mortgage debt be
secured by the covenant or obligation of any person other than the
mortgagor, the plaintiff ay make such person a party to the action,
and the court may adjudge payment of the residue of such debt ree
maining unsatisfied after a sale of the mortgaged premises againss
such other person, and may caforce judgment as in other cases.
Alegation wheg Sec. 121. Allegation~not denied, when to bLe deemed. true. Every
dovmed kewo " material adlegation of the pompleiat. not controverted by the answer,
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a8 prescribed in section 102, and every material allegation of mew
matter in the answer, counstituting a counter-claim, net controverted
by the reply, as preseribed in section 106, shall, for purposes of the
action be taken as true. But she allegation of rew matter in the
answer, not relating to- & counter-claim, or of new matter in a reply,
is to be deemed controverted by the adverse party as upon a direct
denial -oravoidance, as the oase may require.

CHAPTER VI.

MISTAKES IN PLEADING, AND AMENDMENTS.

Secrion.122. Material variances, hcw provided for.
J123. Immaterial variances, how provided for.
124, What not to be deemed a variance.
125. Amendments of course and after demurrer.
126. Amendments by the court,
127. Court may give relief in case of mistake,
128. Suing a party by a flctitious name,
129. No error or defect to be regarded unless it affect
substantial rights.
130, Supplemental complaint; answer dnd reply.

Sec. 122. Material variance. No variance between the allega ...,
tion in a pleading aud the proof shall be deemed material, unless it variauee
have actually misled the adverse party to his prejudice, in maintain«
ing his action or defense, upon the merits. Whenever it shall be
alleged thata parsty has been misled, the fact shall be proved to the
satisfaction of the court, and in what respect he has been misled ;
and thereupon the court may order the pleading to be amended, up-~
on such terms as shall be just.

Sec. 123 Immaterial variance. 'Where the variance is not mg.
terial, as provided in the last section, the court may direct the fact iTx?:x:::hl
to be found according to the evidence, or may order an immediate
amendment without costs.

Sec. 124. Failure of proof. Where, howaver, the allegation of
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the cause of action or defence to which the proof is directed is un- Failure of proe.

proved, not in some particular or particulars-enly, but in its entire
scope and meaning, it shall not be.deemed a ease of variance, within
the last two sections, but a failuve of proof.

Sec.. 125. Amendments.of course and after allowance of demurrer.
Ary pleading may be onee amended by the party of course, without

Amendments
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costs, and without prejudice to the procecdings already had, at any
time within twenty days after it is served, or at any time before the
period for answering it expires ; or it can be so amended at any time
within twenty days after the service of the answer or demurrer to
such pleading, unless it be made to appear to the court that it was
done for the purposes of delay, and the plaintiff or defendant will
thereby lose the benefit of a term for which the cause is or may be
noticed; and if it appear to the court that such amendment was
made for such purpose, the same may be stricken out, and such
terms imposed as to the court may seem just. In such case a copy
of the amended pleading must be served on the adverse party. Af-
ter the decision of a demurrer, either at a general or special term,
the court may, in its discretion, if it appear that the demurrer was.
interposed in good taith, allow the party to plead over upon such
terms as may be just, If the demurrer be allowed for the cause
mentioned in the fifth subdivision of section 97, the court may, in its
discretion, and npon such terms as may be just, order the action to-
be divided into as many actions as may be necessary to the proper
determination of the causes of action therein mentioned.

Sec. 126, Amendment by order. The court may, before or after
judgment, in furtherance of justice, and on such terms as may be
proper, amend any pleading, process or proceeding, by adding or
striking out the name of any party; or by correcting a mistake in
the name of a party, or a mistake in any other respect ; or by insert-
ing other allegations material to the case; or, when the amendment
does not change substantially the claim or defeuce, by conforming
the pleading or proceeding to the facts proved.

Sec. 127. Relief in case of mistake, The court may likewise, in
its discretion, and upon such terms as may be just, allow an answer
or reply to be made, or other act to be done, after the time limited
by this act, or, by an order, enlarge such time ; and may also, in its
discretion, and upon such terms as may be just, at any time within
one year after notice thereof, relieve a party from a judgment, order
or other proceeding, taken against him. through his mistake, inad-
vertence, surprise, or excusable neglect, and may supply an owmission
in any proceeding ; and whenever any proceeding taken by a party
fails to conform in any respect to the provisions of this code, the
court may, in like manner, and upon like terms, permit an amends«
ment of such proceeding, so- as to make it conformable thereto.

Sec. 128. Fictitious name. Whenthe plaintif shall be ignorant of
the name of a defendant, such defendant may bo designated in any
pleading or proceeding, by any name; and when his true name shall
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be discovered, the pleading or proceeding may be amended accor-
dingly.
Sec. 129. Evrrors or defects to be disregarded. The court shall, in Errors disre-
. . . . . garded

every stage of action, disregard any error or defect in the pleadings

or proceedings, which shall not affcet the substantial rights of the ad-

verse party ; and no judgment shall be reversed or affected by reason

of such error or defect.

Sec. 1830. Supplemental plecading. The plaintiff and defendant, sypprementa:
respectively, may be allowed, on motion, to make a supplemental edioss
complaint, answer, or reply, alleging facts material to the case, oc-
curring after the former complaint, answer, or reply, or of which the
party was ignorant when his former pleading was made.

TITLE VII.

OF THE PROVISIONAL REMEDIES IN CIVIL ACTIOXNS.

Cusrter Y. Arrest and bail
11. Claim and delivery of personal property.
II1. Injunction.
IV. Attachment.
V. Provisional remedies,

CHAPTER T.

ARREST AND BAILe

Sgcreon 131, No person to be arrested in civil aclion, except as

prescribed.

132. Arrest in-eiyil actions, in what cases.

133. Order for arrest, by whom to be made.

134. Affidavit to obtain order for arrest. To what ac
tions this chapter applies.

135. Security by plaintiff before obtaining order for ar
rest.

136. Order for arrest, when it may be made,and its
form.

137, Original affidavitand order to be delivered to sheriff,
and copy to be delivered to defendant.

138. Arrest, how made.

3%
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Bection 139. Defendant to be discharged on giving. bail.or ma-~

king a deposit.

140. Pail, how given.

141, Surrender of defendant.

142. The like.

143, Bail, how proceeded against.

144. Bail, how esonerated.

145. Delivery of undertaking of bail to plaintiff, and its
acceptance or rejection by him.

146, Notice of justification. New bail.

147. Qualification of bail,

148. Justification of bail,

149. Allowance of bail.

150. Deposit in lieu of bail

151. Payment of deposit into court,

152, Substituting bail for deposit.

153. Deposit, how disposed of after judgment in the action.

154. Sheriff, when liable as bail.

155. Proceedings on judgment against sheriff.

156. Bail liable to sheriff.

157. Vacating order of arrest or reducing bail.

158, Aftidavits on motion to vacate ord®dr of arvest or reduce
bail.

See. 181. No person to be arrested, except as prescribed.
No person shall be arrested in a civil action, except as pre-
gcribed by this act; but this provision shall not apply to pro«
ceedings for contempt.

Sec. 182, In what cases. The defendant may be arrested,
as hereinafter prescribed, in the following cases:

1. Inan action for the recovery of damages, on a cause of
action not arising out of contract, where the defendant is not
a resident of the Territory, or is about to remove therefrom,
or where the action is for an injury to person or character, or
for injuring, or for wrongfully taking, detaining or converting
property ;

2. In an action for a fine or penalty, or on a promise to
marry, or for money received, or for property embezzled or
fraudulently misapplied, by a public officer, or by an attorney,
solicitor or counselor, or by an officer or agent of a corpora-
tion or banking association, in the course of his employment
as such, or by any factor, agent, broker or other person in a
fiduciary capacity, or for any misconduct or neglect in office,
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ot in a professional employment ;

3. In an action to recover the possession of personal prop-
erty unjustly detained, where the property or any part thereof
has been concealed; removed or disposed of, so that it cannot
be found or taken by the sheriff, and with the intent that it
should not be found or taken, or with the intent to deprive
the plaintiff of the benefit thereof.

4. Where the defendaut has been guilty of a fraud in con-
tracting the debt, or incurring the obligation for which the
setion is brought, or in concealing or disposing of the property
for the taking, detention or conversion of which the action is
brought, or when the actien is brought to recover damages for
fraud or deceit ;

5. When the defendant has removed or disposed of his
property, or is about to do so, with the intent to defraud his
creditors. But nofemale shall be arrested in any action, ex-
cept for a willful injury to person, character or property.

41

Sec. 183. Order for arrest, by whom made. An order for order, by waem

the arrest of the defendant must be obtained from a judge of "

the court in which the action is brought.

Sec. 184. Affidavit to obtain order. To what actions this smaavit, ae
chapter applies. The order may be made where it shall ap-
pear to the judge, by the affidavit of the plaintiff or of any
other person, that a sufficient cause of action exists, and that
the case is one of those mentioned in section 132. The pro-
visions of this chapter shall apply to all actions included within
the provisions of section 132, and in which judgment shall not
have been obtained.

Sce. 185. Security by plaintiff before order of arrest. Be. Security
fore making the order, the judge shall require a written un~
dertaking on the part of the plaintiff, with or without sureties,
to the  ffect that if the defendant recover judgment, the plain-
tiff will pay all costs that may be awarded to the defendant,
and all damages which he may sustain by reason of the arrest,
not exceeding the sum specified in the undertaking, which shall
be at least one hundred dollars. If the undertaking be execu-
ted by the plaintiff, without sureties, he shall annex thereto an
affidavit that he is a resident and householder or freeholder
within the Territory, and worth double the sum specified in the
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undertaking, over all his debts and liabilities, and exclusive of
all property exempt fromr execution by the laws of this Terri«
tory.

order, ormof-  Sec. 136. Order, when made, and its form. The order
may be made to accompany the summons, or at any time af-
terwards before judgment. It shall require the sheriff of the
county where the defendant may be found, forthwith to arrest
him and hold him to bail in a specified sum; and return the
order, at a place and time therein mentioned, to the plaintiff
or attorney, by whom it shall be subscribed or indorsed. DBut
said order of arrest shall be of no avail, and shall be vacated
or set aside on motion, unless the same is served upon the
defendant, as provided by law, before the docketing of any
judgment in the action; amd the defendant shall have twenty
days, after the service of the order of arrest, in which to an-
swer the complaint in the action, and to nrove to vacate the
order of arrest, or to reduce the amount of bail.

ABdart, o Sec. 187. Affidavit and order to be delivered to sheriff, and

whom delivered gopy to defendant. The affidavit and order of arrest shall ke
delivered to the sheriff, who upon arresting the defendant, shall
deliver to him a copy thereof.

Krrest, how Sec. 188. Arrest, how made. The sheriffshall execute the

made order by arresting the defendant, and keeping him in custody
until discharged by law, and may call the power of the county
to his aid in the execution of the arrest, as in case of process.

Detendant dis- Sec. 189. Defendant to be discharged on bail or deposit.

siing bail.  The defendant, at any time before executior, shall be dis<
charged from the arrest, either upon giving bail or upon de-
positing the amount mentioned in the order of arrest, as provi«
ded in this chapter.

Bail,bowgiven.  Sec. 140. Bail, how given. The defendant may give bail,
by causing a written undertaking to be executed by two or
more sufficient bail, stating their places of residence and occu-
patious, to the effect that the defendant shall at all times ren«
der himself amenable to the process of the court during the
pendency of the action, and to such as may be issued to enforce
the judgment therein, or if he be arrested for the cause men-
tionedin the third subdivision of section 132, an undertaking

to the same effect as that provided by section 164.
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Sec. 141. Surrender of defendant. At any time before a
failure to comply with the undertaking the bail may surrender
the defendant in their exoneration, or he may surrender him-
self to the sheriff of the county where he was arrested, in the
following manner:

1. A certified copy of the undertaking of the bail shall be
delivered to the sheriff, who shall detain the defendant in his
eustody thereon, as upon an order of arrest, and shall by a cer-
tificate in writing, acknowledge the surrender :

2. Upon the production of a copy of the undertaking and
sheriff’s certificate, a judgoe of the court may, upon a notice to
the plaintiff of eight days, with a copy of the certificate, order
that the bail be exonerated; and on filing the order and the
papers used on said application, they shall be exonerated ac-
eordingly. But this section shall not apply to an arrest for
cause mentioned in subdivision 3 of section 132, so as to dis-~
charge the bail from an undertaking given to the cffect provi-
ded by section 164.

Sec. 142. Surrender of defendant. For the purpose of sur-
rendering the defendant, the bail, at any time or place, before
they are finally charged may themselves arrest him, or by a
written authority, indorsed on a certified copy of the under-
taking, may empower any person of suitable age and discre-
tion to do so.

Sec. 148. Bail, how proceeded against. In case of failure
to comply with the undertaking, the bail may be proceeded
against, by action only.

Sec. 144, Bail how exonerated. The bail may be exoner~
ated, either by the death of the defendant, or his imprisonment
in a State or Territorial prison, or by his legal discharge from
the obligation to render himself amenable to the process, or by
his surrender to the sheriff of the county where he was arrested,
in execution thereof, within twenty days after the commence-
ment of the action against the bail, or within such further time
as may be granted by the court.

Sec. 145. Delivery of undertaking to plaintiff, and its ac-
eeptance or rejection by him. Within the time limited for that
purpose, the sheriff shall deliver the order of arrest to the plain-
tiff or attorney by whom it is subscribed, with his return in.
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dorsed, and a eertified copy of the undertaking of the bail.
The plaintiff, within ten days thereafter, may serve upon the
sheriff a notice that he does not accept the bail, or he shallbe
deemed to have accepted it, and the sheriff shall be exonerated
from liability.

Notieo of fusti-  Bec. 146. Notice of justification. New bail.  On the re-

bail. ceipt of such notice, the sheriff or defendant may, within ten
days thereafter, give to the plaintiff, or attorney by whom the
order of arrest is subscribed, notice of the justification of the
same or other bail (speclfyingthe place of residence and occupa-
tion of thelattér) before a judge of the court, at a specified time
and place; the time to be not less than five nor more than ten
days thereafter. TIn case other bail be given, there shall-be a
new undertaking, in the form prescribed in section 140.

Quatigcations of Sec. 147. Qua’ifications of bail. The qualifications of bail
must be as follows :

1. Each of them must be a resident and householder or free-
holder. within the Territory.

2. They must each be worth the amount specified in the or«
der of arrest, exclusive of property exemntfrom execution ; but
the judge, or a justice of the peace, on justification, may allow
more than two bail to justify severally in amounts less than that
expressed in the order, if the whole justification be equivalent
to that of two sufficient bail.

Sec. 148. Justification of bail. For the purpose of justifi«
cation, each of the bail shall attend before the judge, or a justice
of the peace, at the time and place mentioned in the notice,
and may be examined on oath on the part of the plainfiff
touching his sufficiency, in such manner as the judge or justice
of the peace, in his discretion, may think proper. The exam-
ination shall be reduced to writing and subscribed by the bail
if required by the plaintiff.

Sec. 149. Allowance-of bail. If thejudge or justice of the
peace find the bail sufficient, he shall annex the examination to
the undertaking; indorse his allowance thereon, and cause them
to be filed with the clerk; and the sheriff shall thereupon be
exonerated from liability.

Pepesit witn Sec. 150. Deposit with the sheriff. The defendant may, at
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the time of his arrest, instead of giving bail, deposit with the
gheriff the amount mentioned in the order. The sheriff shall
threreupon give the defendant a certificate of the deposit, and
the defendant shall be discharged out of custody.

Sce. 151. Payment of deposit tnto court. The sheriff shull, poyment of
within four days after the deposit, pay the same into court, and fenop'® ***
shall take from the officer receiving the same two certificates of
such payment, the one of which he shall deliver to the plaintiff
and the other to the defendant. For any defauit in making
such payment the same proceedings may be had on the official
bond of the sheriff to collect the sum deposited as in other
cases of delinquency.

Sec. 152. Substituting dail for deposit. If woney be de- Suwstituting.

A . . . . Lbail for depouis
posited, as provided in the last two sections, bail may be given
and justified upon notice, as prescribed in section 146, any timo
before judgment ; thereupon the judge before whom the justifis
cation is had, shall direct in the order of allowance, that the
money deposited be refunded by the sheriff to the defendant,
and it shall be refunded accordingly.

Sec. 153. Deposit, how disposed of. Where money shall peposit how
have been so deposited, if it remain on deposit at the time of tepased of
an order or judgment for the payment of money to the plaintiff,
the clerk shall,bnder the direction of the court, apply the
same in satisfaction thereof, and after satisfying the judgment,
shall refund the surplus, if any,to the defendant. If the judg-
ment be in favor of the defendant, the clerk shall refund to him
the whole sum deposited and remaining vnapplied.

Sec. 154. Sheriff, when liable as bail.. If, after being arres- shesig whea
ted,when there is ajail to which the defendant may be committed ™ ****
the defendant escape or berescued, or bail be not given or jus-
tified, or a deposit be not made instead thereof, the sheriff shall
himself be liable as bail. Bdt he may discharge himself from
such liability, by the giving and justification of bail, as provi-
ded in sections 146, 147, 148, and 149, at any time before pro-
cess against the person of the defendant, to enforce an order or
judgment in the action.

Sec. 155. Proceedings on judgment against sheriff. If a ;4 nenr
judgment be recovered aguinst the sheriff; upon his liability as *€*™¢*
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bail, and an execution thereon be returned wnsatisfied, in whole
or in part, the same proceedings may be had on the official bond
of the sheriff, to collect the deficieney, as in other cases of de-
linquency.

Sec. 156. Bail liable to sheriff. The bail taken upon the
arrest shall, unless they justify, or other bail be given or jus-
tified, be liable to the sheriff by action for damages, which he
may sustain by reason of such omission.

Sec. 157. Vacating order of arrest, or reducing bail. A
defendant arrested may, at any time before judgment, apply.,
on motion, to vacate the order of arrest, or to reduce the
amount of bail.

Sec. 1568. Affidavite on motion. If the motion be made
upon affidavits on the part of the defendant, but not otherwise,
the plaintiff may oppose the same by affidavits, or other proofs,
in addition to those on which the order of arrest was made.

CHAPTER II.

CLAIM AND DELIVERY OF PERSONAL PROPERTY.

Secriox 159. Claim and delivery of personal property.
160. Affidavit and its requisites.
161, Requisition to sheriff to take and deliver property.
162. Security by plaintiff.
163. Exception to sureties.
164, Defendant, when entitled to re delivery.
165. Justification of defendant’s sureties.
166. Qualification and justification of sureties.
167. Property, how taken when concealed in building
or enclosure.
168. Property, how kept.
169. Claim of property by third person.
170. Notice and affidavit, when and where to be filed,

Sec. 159. Delivery of personal property. The plaintiff, in
an action to recover the possession of personal property, may,
at the time of issuing the summons, or at any time before an-
swer, claim the immediate delivery of such property, as provi-
ded in this chapter.
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Sec. 160. Afidavit and <ts requisites. Where a delivery i3 requisites of
claimed, an afidavit must be made by the plaintiff, or by some nfidavis
one in his behalf, showing

1, That the plaintiff is the owner of the property claimed
(particular]y deseribing it), or is lawfully entitled to the pos~
session thereof, by virtue of a special property therein, the facts
in respect to which shall be set forth ;

2, That the property is wrongfully detained by the defen-
dant ;

8, The alleged cause of the detention thercof, according to
his best knowledge, information, and belief;

4, That the same has not been taken for a tax, assessment,
or fine, pursuant to a statute ; or seized under an execution or
attachment against the property of the plaintiff; or, if so ssiz-
ed, that it is, by statute, exempt from such seizure; and

5, The actual value of the property.

Sec. 161. Requusition to sheriff to take and deliver the Requisitionte
property. The plaintill may, thercupon, by an indorsement in shorifrés
writing upon the affidavit, require the sheriff of the county where
the property claimed may be, to take the same trom the defen~
dant and d8liver it to the plaintiff.

Sec. 162. Security by plaintiff. Upon the receipt of the securityte
affidavit and notice, with a written undertaking executed by plinug
oac ox more sufficient sureties, approved by the sheriff. to the
effcet that they are bound in double the value of the property,
as stated in the affidavit for the prosecution of the action, for
the return of the property to the defendant, if return thereof
be adjudged, and for the payment to him of such sum as may,
for any cause, be recovered against the plaintiff, the sheriff
shall forthwith take the property described in the affidavit, if
it be in the possession of the defendant or his agent, and retain
it in his custody. He shall also, withqut delay, serve on the
defendant a copy of the affidavit, notice, and undertaking, by
delivering the same to him personally, if he can be found, or
to his agent, from whose possession the property is taken; or,
if neither can be found, by leaving them at the usual place of
abode of either, with some person of suitable age and discre-
tion.

Sec. 163. Ezception to sureties, The defendant may, Exception te

sureties
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within three days after the service of a copy of the affidavit
and undertaking, give notice to the sheriff that he accepts-to
the sufficiency of the sureties. If he fail to do so, he shall te
deemed to have.waived all objection to them. When the de-
fendant exeepts, the sureties shall justify on notice in like
manner as upon bail on arrest. And the sheriff shall be re-
sponsible for the sufficiency of tlic sureties, until the objection
to-them is either waived as above nravided, or until they shall
justify, or new sureties shall be substituted and justify. If
the defendant except to the sureties, he cannot reclaim the
property, as provided in the next section.

Sec. 164. Defendant, when entitled tore-delivery. At any
time before the delivery of the property to the plaintiff, the

defendant may, if he do hot except to the sureties of the
plaintiff, require the return thereof, upon giving to the sheriff
a written undertaking, cxecuted by two or more sufficient
sureties, to the effect that they are bound in double the value
of the property, as stated in the affidavit of the plaintiff, for
the delivery thereof to the plaintiff, if such delivery be ad.
judged, and for the payment to him c¢f such sum =»s may, for
any cause, be rccovered against the defendant. 1fa return of
the property be not so required, within three d:iys after the
taking and serviee of notice to the defendant, it shall be de-
livered to the plaintiff, except as provided in section 169.

Sec. 165. Justification of defendant’'s suretics. The de-
fendarct’s sureties, upon a notice to the plaintiff of not less
than two nor more than six days, shall justify before a Judge
or justice of the peace, in the same manner as upon bail on
srrest; upon sueh justification, the sheriff shall deliver the
property to the defendant. The sheriff shall be responsible for
the defendant’s sureties, until they justify, or until justifica-
tion is completed or expressly waived, and may retain the
property until that time ; but if they, or others in their place,
fail to justify at the time and place appointed, ke shall deliver
the property to the plaintiff.

Sec. 166. Qualifications and justification of sureties. The

qualifications of sureties, and their justification, shall be as are
3



CIIVL PROCEDURE

prescribed by section 147 and 148 in respect to bail upon an
order of arrest,

Sec. 167. Property, how taken when concealed in building
er enclosure. If the property, or any part thereof, be con.
cealed in a building or inclosure, the sheriff shall publicly de-
mahd its delivery. If it be not delivered, he shall cause the
building or inclosure to be broken open, and take the property
into his possession ; and if necessary he may call to his aid
the power of his county.

Sec. 168. Property, how kept. When the sheriff shall have
taken property, as in this chapter provided, he shall keep it in
a secure place, and deliver it to the party entitled thereto, upon
receiving his lawful fees for taking, and his hecessary expenses
for keeping, the szme.

Sec. 169. Claim of property by third person. If the prop-
erty talcen be claimed by any other person than the defendant
or his agent, and such person shall make affidavit of his title
thereto and right to the possession thereof, stating the gronnds
of such right and title, and serve the sume upon the sheriff, the
sheriff shatl not be bound to keep the property, or deliver it to
the plaintiff, unless the plaiatiff; on demand of him or his agent,
shall indemnify the sherif'against such claim, by an undertak-
ing, executed by two sufficient sureties, accompanied by the affi-
davits, that they are each worth double the value of the prop-
erty as specified in the affidavit of the plaintiff exclusive of
property execmpt from execution and freeholders and household-
ers of the county. And no claim to sueh property, by any
other persen than the defendant or his agent, shall be valid
against the sheriff, unless made as aforesaid ; and notwithstand-
ing such claim, when so made, he may retain the property a
reasonable time to demand such indemmity.

Sec. 170. Notice and affidavit, when and where to be filed.
The sherHf shall file the notice and affidavit, with his proceed-
ings thereon, with the clerk of the court in which the action is
pending, within twenty days alter taking the property men-
tioned therein.
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CHAPTER IIIL

INJUNCTIOX.

Skcrion 171, Writ of injunction abolished, and order substituted.

172. Temporary injunction, in what cases granted.

173. At what time it may be granted. Copy affidavit
to be served.

174. Injunction after answer.

175. Security upon injyoction. Damages how ascer—
tained.

176. Order to show cause why injunction should not be
granted.

177. Security upon injunction to suspend business of
corporation.

178. Motion to vacate or modify injunction.

179. Affidavits on motion.

Sec. 171. Injunction by order. The writ of injunetion, o9
a provisional remedy, is abolished, and an injunction by order
is substituted therefor. The order may be made by the court
in which tho action is brought, or by a judge thereof in the
cases provided in the next section, and, when made by a judge,
may be enforced as the order of the court.

See. 172. Injunction in what cases.

1, Where it shall appear by the complaint that the plaintiff
is entitled to the relief demanded, and sueh relief, or any par¢
thereof, consists in restraining the commission or continuance
of some act the commiasion or continuance of which, during the
litigation, would produce injury to the plaintif; or

2 When, during the litigation, it shall appear that the dex
fendant is doing, or threatens, or is about to do, er procuring
or suffering some act to be done in violation of the plaintiff’s
rights respecting the eubject of the action, and tending to
render the judgment ineffectual, a temporary injunction
may be granted to restrain such act.

8, And where, during the pendency of an action, it shall ap-
pear by affidavit that the defendant threatens, or is about to re-
move or dispose of his property, with intent to defraud his
creditors, a temporary injunction may be granted to restrain
such removal or disposition.
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Sec. 178. At what time it may be granted. Copy affidavit
to be served. The injunction may be granted at the time of
commencing the action, or at any time afterwards, before judg-
ment, upon its appearing satisfactory to the court or judge, by
the affidavit of the plaintiff, or of any other person, that suffi-
cientgrounds exist therefor. A copy of the affidavit must be
served with the injunction.

Sec. 174. Injunction after answer. An injunction shall
not be allowed after the defendant shall have answered, uniess
upon notice, or upon an order to show cause; but in such case
the defendant may be restrained until the decision of the court
or jutlge granting or refusing the injunction.

Sec. 175. Security upon injunction Pamages. Where no
provision is made by statute as to security upon an injunction,
the court or judge shall require a written undertaking on the
part of the plaintiff, with or without sureties, to the effect that
the plaintiff will pay to the party enjoined such damages, not
exteeding an amount to be specified, as he may sustain by rea-
son of the injunction, if the court shall finally decide that the
plaintiff was not entitled thereto. The damages may be ascer-
tained by a reference, or otherwise, as the court shall direct.

Sec. 176. Order to show cause. Restraint in meantime.
If the court or judge deem it proper that the defendant, or any
of several defendants, should be heard before granting the in-
junction, an order may be made requiring cause to be shown,
at a specified time and place, why the injunction should not be
granted; and the defendant may, in the meantime, be re-
tained.
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Sec. 17T. Security upon injunction to suspend business of securits upon

corporation. An injunction to suspend the general and ordinary
business of a corporation shall not be granted except by the
court or a judge thereof. Nor shall it be granted without due
notice of the application therefor, to the proper officers of the
corporation, except where the people of this Territory are a
party to the proceeding, and except in proceedings to enforce
the liability of stockholders in corporations and associations for
banking purposes, as such proceedings are or shall be provided
by law, unless the plaintiff shall give a written undertaking, ex-
ecuted by two sufficient sureties, to be approved by the cours
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or judge, to the effect thtat the plaintiff will pay all damages,
not cxceeding the sum to be mentioned in the undertaking,
which such corporation may sustain by reason of the injunction,
it the court shall figally decide that the plaintiff was not enti
tled thereto. The damages may be ascertained by a referencs
or otherwise, as the court shall direct.

Sec. 178. Motioun to vacate or modify injunction. If the
injunction be granted by a judge of the court, without notice,
the defendant, at any time before the trial, may apply, upon
notice, to a judge of the court in which the action is brouglt,
to vacate or modify the same. The application may be mads
upon complaint and the affidavits on which the injunction was
granted, or upon affidavits on tire pamt of the defendant, with
or without the answer.

Sec. 179. Affidavits:en motion. Ifthe application be made
upon affidavits on the part of the defendant, bug not otherwise,
the plaintiff may oppose the same by affidavit or other proofs
in addition to those on which the injunction was granted.

CHAPTER IV.

ATTACHMENT.

Sacrion 180. Ptroperty-of foreign corporations, and of non-resi-
dent or absconding or coacealed defendants, may
be attaohed.

181, Attachment, by whom granted.

182. In what cases aitachment may be issued. Affida-
vits to be filed.

183. Security on-obtaining attachment.

184. Attachment, to whom. directed, :and what to re-
quire.

185. Mode of proceeding in executing attachment.

186. Proceedings in case of perishable property or vessels.

187. Interest in corporations or associations liable to at-
tachment.

188, Attachment, how executed onproperty incapable
of manual.delivery. '

189 Certificate of defendant’s interest. to.ba. furnished
by corporations.

120. Judgment, how satisfied.
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8ectioNn 191, When action to recover notes, &c., of defendant
may be prosecute.d by the plaintiff in the action in
which the attachment issued.

192, Bodd to sherfff on attachment, how disposed of on
Jjudgraent for defendant.

193. Discharge of attachmeut, and return of property or
ity proceeds to defendant, oa his appearance in the
action.

194. Undértaking on the part of the defendant.

195. When sheriff to réturn attachment with his proceed-
ings thereon.

196. Shenifl’s fees.

Sec. 180. Property of mon-residents, fc., may be attached.
In an action arising on contract for the recovery of money
only, or in an action for the wrongfil conversion of personal
property, against a corporation created by or under the laws
of any other Territory, State, government or country, or
against a defenidant who is not a resident of this Territory or
ugainst a defendant who has absconded or concealed himself,
or whenever any person or corporation is about to remove any
of his or its property from this Territory, or has assigned, dis-
posetl of, secreted, or is about to assign, dispose of or secrete
any of his or its property with intent to defraud creditors, as
hereinifter mentioned, the plaintiff, at the time of issuing the
summons, or any time afterwards, may have the property of
such defendant or-corporation attached, in the manner herein-
after prescribeil, as a security for the satisfaction of such judg-.
ment as the plaintiff tnay recover; and for the purposes of this
scttiom an action shall be deemed commenced when the sum-
mons is 1ssueil’;

Provided however, That personal service of auch summons
shall be made, or publication thereof commenced within thirty

days.

See. 181. Warrant, by whom granted. A warrant of at-
tachment must be obtained from the clerk of the court in which
the action is brought.

Sec. 182. In what cases warrant may be issued. Afiidavits
to be filed. The warrant may be issued whenever it shall ap-
pear by affilavic that a cause of action exists against such de-
fendant, specifyingthe amount of the claim and the grounds
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thereof, and that the defendant is either a foreign corporation,
or not a resident of this Territory; or has departed therefrom
with intent to deftaud his creditors, or to avoid the service of
a summons, or keep himself concealed therein with the like in-
tent, or that such corporation or person has removed, or is-
about to remove any of his or its property from this Territory-
with intent to defraud his or its creditors, or has assigned, dis-
poeed of or secreted, or is about to assign, dispose of, or se-
crete any of his property, with the like intent, whether such de-
fendant be a resident of this Territory or not.

Socority en ob-  Sec. 183, Security on obtaining warrant. Before issuing

e the warrant, the clerk shall require a written undertaking on
part of the plaintiff with sufficient surety, to the effect that if
the defendant recover judgment, or the attachment be set
aside by the order of the court, the plaintiff will pay all costs
that may be awarded to the defendant, and all damages which
he may sustain by reason of the attachment, not exceeding the
sum specified in the undertaking, whioh shall be at least two.
hundred and £ifty dollars.

z)-;;m; o o Sec. 184. Warrant, to whom directed, and what to require:
The warrant shall be directed to the sheriff of any county in
which property of such defendant may be, and shall require
him to attach and safely keep all the property of such defend-
ant within his county, or so much thereof as may be sufficient to
satisfy the plaintiff’s demand, together with costs and expenses,
the. amount of which must be stated in conformity with the
complaint, together with costs and expenses. Several war-
rants may be issued at the same time to the sheriffs of different

eounties.
Mode of pro- Sec. 185. Mode of proceeding in executing warrant. The
o®di i . N .
xecutiog. sheriff to whowm such warrant of attachment is direeted and de-

livered, shall proceed thereon in all respects in the manner re--
quired of him by law in case of attachments against absent
debtors; shall make and return an inventory, and shall keep the
property seized by him, or the proceeds of such as shall have
been sold, to answer any judgment which may be obtained in
such action; and shall, subjcet to the direction of the court or
Judge, collect and receive into his posscssicn all debts, credits,
and effects of the defendant. The sheriff may also take such
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legal proceedings, either in his own name or in the name of such
defendant, as may be necessary for that purpose, and discon-
tinue the same at such times and on suth terms as the court or
judge may direct.

Sec. 186. Proceedings in case of perishable property or ves-
sels. If any property so seized shall be perishable, or if any
part of it be claimed by any other person than such defendant,
or if any part of it consist of a vessel, or of any share or in-
terest therein, the same proceedings shall be had in all respects
as are provided by law upon attathments against absent debt-
ors.

Sec. 187. Intercst in corporations or associations liable to
attachment. The rights or shares which such defendant may
have in the stock of any association or corporation, together
with the interests and profits thereon, and all other property
in this Territory of such defendant, shali be liable to be attachs
ed and levied upon, and sold to satisfy the judgment and ex-
ecution.

Sec. 188. Attachment, how executed on property incapable
of manual delivery. The execution of the attachment upon
any debts or other property ihcapable of manual delivery to
the sheriff, shall be made by leaving a certiffed copy of the
warrant of attachment with the president or other head of the
association or corporation, or the secretary, cashier or man-
aging agent thereof, or with the debtor or individual holding
such property, with a notice showing the property levied on, or
if the property attaced be unoccupied real property, by post-
ing thereon a certified copy of such warrant.

Sec. 189. Certificate of defendant’sinterest to be furnished
by corporations. W henever the sheriff shall, with a warrant
of attachment, or execution against the defendant, apply to
such officer, debtor, or individual, for the purpose of attaching,
or levying upon such property, such officer, debtor, or individ-
ual shall furnish him with a certificate under his hand, desig-
nating the number of rights or shares of the defendant ia the
stock of such association or corporation, with any dividend or
any incumbrance théreon, or the amount and description of the
property held by such association, corporation or individual,

for the benefit of or debt owing to the defendant. If such offi~
4,.*
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cer, debtor, or individual refuse to do o, he may be required
by the court or judge to attend before him, and be examined

on oath, concerning the same, and ¢bedience to such order may
be enforced by attachment.

Sec. 120. Judgment, how satisfied. In case judgment be
entered for the plaintiff in such action, the sheriff shall satisfy

the same out of the property attached by him, if it shall be
pufficient for that purpose:

1. By paying over to such plaintiff the proceeds of all sales
of perishable property, and of any vessel, or share or interess
in any vessel sold by him, or of any debts or credits collected
by him, or so much as shdll be necessary to satisfy such judg-
ment ;

2. If any balance remain due, and an execution shall haye
been issued on such judgment, he shall proceed to sell, under
such exccution, so much of the attached property, real or per»
sonal, except as provided in subdivision four of this section, as
may be necessary to satisfy the bal:ince, if enough for that
purposc shall remain in his hands; and in case of the sale of
any rights or shares in the stock of a corporaticn or association,
the sheriff shall execute to the purchaser a certificate of sale
thereof, and the purchaser shall therenpon have #li the rights

~and priwvileges in respect thereto which were had by such de-

fendant ;

3. Ifany of the attached property belenging to the defen-
dant ehall have passed out of the hands of the sheriff without
having been sold or converted into moncy, such sheriff shall
repossess himself of the same, and for that purpose shall have
all the authority which he had to seize the same under the
attachment; and ary person who shall willfully conceal or
withhold such property from the sheriff, shall be liable to
double damages, at the suit of the party injured ;

4. Until the judgment against the defendant shall be paid,
the sheriff may proceed to collect the notes and other evidences
of debts that may have been seized or attached under the war-
rant of attachment, and to prosecute any bond he may have
token in the course of such proceedings, and apply the pro-
ceeds thereof to the paymant of the judgment. At the expi-
ration of six-months from the docketing of the judgment, the
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court shall have power upon the petition of the plaintiff, ac-
companied by an affidavit setting forth fully all the proceedings
which have been had by the sheriff sinee-the service of the at«
tachment, the property attached, and the disposition theraof,
and also the affidavit of the sheriff that he has used diligenece
and endeavored to coHeot the evidences of debt in his hands. so Spifestien &
attached, and that there remains uncollected of the snme any
part or portion thereof, to order the sheriff to sell the same,
upon such terms and in sueh manner as shall be deemed proper.
Notice of such application shall be given 4o the defendant or
his attorney, if the defendant shall have.appeared in the ac-
tion. In ease the summons has, not been personally rerved on
the defendant, the court shall meke such rule or order, as to
the service of notice and the time of service, as shall be deemed
just. When the judgment amd all costs of the praceedings
shall have lLeen paid, the sheriff, upon reasonable dewand,
ghall deliver over to the defendant the residue of the attached
property, or the procceds thereof.

Sec. 191. When action to recover nates, dc., of defendant Acinte
may be prosecuted by plaintiff in the acsion in which the at-
tachment issued. The actions herein authorized to be brought
by the sheriff may be presecuted by the plaintiff, or under his
direction, upon the delivery by him to the sheriff of an under~
taking-executed by two sufficieat sureties, to the effect that the
phaintiff will indewnify the.sheriff from all damages. costs, and
expenses on account theseof, not exceeding two hundred and
fifty dollars in any.oneaction. Such suretiesshall, in all cases,
when required by the sheriff, justify by making an affidavit thas
each is a householder, and worth double the amount of the
penalty of the bond, over and above all demands and liabilities,
and exclusive of property exempt from execution.

Sec. 192. Bond to sheriff on attachment, how disposed of Bond tosneng
on judgment for defendant. If the foreign corporation, er o fipaset
absent or absconding or concenled defendant, recover judg-
ment against the plaintiff in such action. any bond taken by
the sheriff, except such as are mentioned in the last section,
all the proceeds of sales and moneys coll-cted by him, and ail
the property attached remaining in his hands, shall be deliver~
ed by him to the. defendant, ar his agent, on request and the
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warrant shall be discharged, and the property released there-
from.

Sec. 193. Discharge of attachment, and return of property
or w8 proceeds to defendant, on hi¢ appearance in action:
Whenever the defendant shall have appeared in such action,
he may apply to the officer who issued the attachment, or to
the court, for an order to discharge the same; and if the same
be granted, all the proceeds of sales and moneys collected by
him, and all the property attached remaining in his hands,
shall:be delivered or paid by him to the defendant or his agent
and'released from the attachment. And where there is more
than-ene defendhnt, and several property of either of the de«
fendants has been seized by virtue of the order of attachment,
the defendant whose several property has been seized may ap-
ply to the officer who issued the attachment, or the court, for
relief under this section.

Sec. 194. Undertaking on the part of the defendant. Up-
on such application, the defendant shall deliver to the court or
officer an undertaking executed by at least two sureties, who
are residents and freeholders or householders in this Territory,
approved by such court or officer, to the effect that such sure«
ties' will, on demand, pay to the plaintiff the amount of judg-
ment that may be recovered against the defendant in the action
not exceeding the sum specified in the wndertaking, wkich
shall be at least doublé the amount claimed by the plaintiff in
h's complaint. If it shall appear by affidavit that the proper-
ty attached be less than the amount claimed by the plaintiff,
the court or officer issuing the attachment, may order the same
to be appraised, and the amount of the undertaking shall then
be double the amount so appraised. And in-all cases the de-
fendant may move to discharge the attachment, as in the case
of other:provisional remedies. And where there is more than
one defendant, and several property of either of the defendants
has been seized by virtue of the order of attachment, the de-
fendant whose several property has been seized may deliver to
the court or officer an undertaking, in accordance with the pro-
visions of this section, to the effect that he will, on demand,
pay to the plaintiff the amount of judgment that may be re-
covered against such defendant. And all the provisions of
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this section applicable to such undertaking shall be applicd
thereto.

Sec. 195. When sheriff to return warrant and proceedings wnen warraot
thereon. When the warrant shall be fully exccuted or dis- * "™
charged, the sheriff shall return the same with his proceedings
thereon, to the court in which the action was brought.

Sec. 196. Skeriff’s fees. The sheriff shall be entitled to sherireoes-
the same fees and compensation for services, and the same dis-
barsements under this title, as are now allowed by law for like
services and disbursements.

CHAPTER V.

PROVISIONAL REMEDIES.

Sec. 197. Powers of court as to receivers, deposit of momey, Powersot
de., tn court, and: other provisional remediss. Judgment for zg?rigv,e;ﬁa:fn:
sum admitted due. A receiver may be appointed: Pemedies

1. Before judgment, on the application of either party, when

he establishes an apparent right to property which is the sub-
Ject of the action, and which is in the possession of an adverse
party, and the property, or its rents and profits are in danger
of being lost or materially injured or impaired; except in
cases where judgment upon failure to answer may be had
without application to the court;

2. After judgment, to carry the judgment into effect ;

3. After judgment, to dispose of the property according to
the judgment, or to preserve it during the pendency of an ap-
peal, or when an execution has been returned uasatisfied, and
the judgment debtor refuse to apply his property in satisfae~
tion of the judgment;

4. In the cases provided inthis Code,and by special statutes
when a corporation has been dissolved, or is insolvent, or in im-
minent danger of insolvency, or has forfeited its corporate
rights; and in like cases, of the property within this Terri-
tory of foreign corporations. Receivers of the property within
this Territory, of foreign corporations, shall be allowed the

same commissions as are allowed by law to the trustees of the
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estates of absconding, concealed, and nonwresident debtors.

5. In such other cases as are now provided by law, er maz
be in accordance with the existing practice, except as otherwise
provided in this act. When it is admitted by the pleading
or examination of a party, that he hasin his possession or'under
his control any money or other thing capable of delivery,
which, being the subject of the litigation, is held by him as
trustec for anotlrer party, or which belongs oris due to-another
party, the court may order the same to be depositéd in court,
or-delivered to such party, with or without security, subject to
the further direction of the court. Whenever, in the exercise
of its authority, a court shall have ordered the deposit, deliv-
ery or conveyance of mouney or other property, and the order
is disobeyed, the court, besides punishing the disobedience as for
contempt, may make an order requiring the sheriff to take the
money or property, and depesit, deliver or convey it, in con-
formity with the direction of the court. When the answer of
the defendant expressly, or by not denying, adnits part of the
plaintifi’s claim to be just, the court, on motion, may order
such defendant to satisfy that part of the claim, and may en-
foree the orderas it enforced a judgment.or provisional remedy.

TITLE VIII.

OF THE PRIAL AND JUDGMENT IN GIVIL ACTIONS.

Cuarter I. Judgment upon failure to answer, &e.
1I. Issues and mode of the trial.
IIT. Trial by jury.
1V. Trial by the court.
V. Trial by referees.
VI. The manoer of cntering judgment.

CIIAPTER L

JUDGMENT UPON FAILURE TO ANSWER, &o.

Skcrion. 198. Judgment defined.
199. Judgment on failure efvdefendant to answer, or
for excess over counterscdaim.
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Bection 200. Judzment on friveclous demurrer, answer or
reply.

Sec. 198. Judgment defined. A judgment is the final detecrmin- Defnition of
. . . . . judgment
stion of the rights of the partics-in the actiom.

Sec. 199. Judgment on fuilure of defendant to answer, or for ex- Jndgment by
. ‘fault ot o0
esss over counter claim: Judgment may be had, if the defen- excess of eova-

i i : ter claim.
dant fail to answer the comrplaint, as follows: or claim

1, In any action arising on coctract for the recovery of money
only, the plaintiff way file with the clerk praof of personal service
of the summops ard complaint on one or more of the detendants, or
of the summons according to the provisions of section & and that
no answer has been received. The clerk shall therenpoa enter judg-
mreat for the amount meationed in the summons,agaiast the defeadant
or defendants, against one or more of several defendants, in the cases
provided for in section 89. But if the complaint be not sworn to,and
such action is on an instrument for the payment of money only, the
clerk, on its production to him shall assess the amount due to the
phaiotiff thereon; and in other cases shall ascertain the amount
which the plaintiff is entitled to recover in such action, from his ex-
smination, under oath, or other proof, and enter the judgmeat for
the amouant so assessed or ascertained, In case the defendant give
netice of appearance in the action, he shall be entitled to five day’s
notice of the time and place of such assessment.

Where the defendant, by his answer in any such action, shall not
deny the plaintiff's claim, but shall set up a counter-claim, amounting
to less than the plaintiff's claim, judgment may be had by the plain
tiff for the excess of said claim over the said countersclaim, in like
mannerin any such action, upon the plaintiff’s filing with the clerk
of the court a statemeut admitting such counter«claim, which state
ment shall be annexed to and be a part of the judgment roll.

2, Inother actions the plaintiff may, upon the like proof, apply
to the court, after the expiration of the time for answering, for the
relief demanded in the complaint. If the taking of an account of
the proof of any fact be necessary to enable the court to give judg-
ment, or to carry the judgment into effect, the court may take the
account or hear the proof, or may, in its discretion, order a reference
for that purpose. And where the aoction is for the recovery of
moncy only, or of specific real or personal property, with damages
for the withholding thereof, the court may order the damages to be
assessed by a jury, or, if the examination of a long account be in-
volved, by a reference as: above prowided. If the defeudant give
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notice of appearance in the action before the expiration of the time
for answeeing, he shall be entitled to eight day’s notice ot the time
and place of application to the court for the relief demanded by the
complaint.

3, Im action where the service of the summons was by publica-
tion, the plaiatiff may, in like manner, apply for judgment, and the
court must therecupon rcquire proof to be made of the demand men-
tioned in the complaint ; and it the defendant be not a resident of
the Territory, must require the plaintiff or his agent to be examined
on oath respecting any payments that have becn made to the plains
tiff, or to any ene for his use, on account of such demand, and may
render judgment for the amonnt which he s cntitled to recover.
Before rendering judgment the court may, in its discretion, require
the plaintiff to cause to be filed satisfactory security, to abide the
order of the court, touching the restitution of any estate or effects
which may be directed by such judgment to be transferred or de-
Jivered, or the restitution of any mobney that may be collected wun-
der or by virtue of such judgment, in case the defendantor his rep-
rescontatives shail apply and be admitted to defend the action, and
shall suceced in snch defence.

Judgment n See. 200,  Judgment on frivolous demurver, answer or reply.
demurrer'de  1f a demurrer, answer or reply be frivolous, the party prejudiced
thereby, upon a previous notice of five days. may apply to a judge
of the court either in or out of the court, for judgment thereon, and

judgment may be given accordingly,

CHAPTER II.

ISSUES, AND MODE OF TRIAL.

Skcrron 201. The different kinds of issues.

202, Issueof law

203. 1ssue of fact

204. On issue of both law and fact, the issue of law to
be first tried

205. Trial defined

2006. Issues, how tried

207. Issues triable by the court

208. Issues, where to be tried

209. Either party may give notice of trial. Note of
issue

210. Order of disposing of issues on the calendar
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CHAPTER IL

See 201. The different Lind of issues. dssues arise upon the Insuse differemt
pleadings when a fact or conclusion of lawds maintained by one
party and controverted by the other. They are of twe kinds -

1, Of Jaw; and 2, Of fact.

Sec. 202. Issue of law. An issue of law ariscs, Of law

1, Upon a demurrer to the complaint, answer or reply, or te some
part thercof,

Sec 203. Issue of fact. Aniszue of fact arises,

1, Upon a material allegation in the complaint controvented by the

Of faet

answer, or

2, Upon new matter in the answer controverted by the reply ; or

8, Upon new matter in the reply, except an issue of law is joined
thereon.

Sec. 204. On the sssucs of both law and fact, theissuc of law 10 be 1ypmep of pora,
first tricd  TIssues both of law acd of fact may arise upon different wnand fact
parts of the pleadings in the same action. In such cases the issues *™
of law must be first tried, unlecss the court otherwise direct.

Sec. 205. Trial dcfined. A trial is the judicial examinatien of Deinition of

the issues between the partics, whether they be isswes of law or of
fact.
See. 206. [Jssucs how tricd. Anissue of law must be tried by Trial of tssues
the court, unless it be referred, as provided, in section 222. An is-
sue,of {act, in an action for the recovery of money only, or of specific
real or personal property, or for a divorce from the marriage contract
must be tried by a jury, unless a jury trial be waived, as provided in

section 218, ora reference be ordered, as provided in section 222.

See. 207. Other dssucs to Le tried by the court. Every other . - .~
isgue is triable by the court, which, however, may order the whole court
issue, or any specific question of fact involved therein, to be tried by
a jury, or may refer it, as provided in section 222,
Sec. 208.  Issues, where to be tried. All issues ot fact, triable by wuen te ve
a jury or by the court, must be tried before a single judge, Issues of tried
fact must be tried at a regular term of the district court when the
trial is by jury, otherwise ata regular or special term, as the court
may, by itsrules, prescribe. Issues of law must be tried 2t a regular
or special term of the district court.

Sec. 200. Either party may give notice of trial. Note of tssue,
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At any time after issue, and at Jeast ten days before the court, either
party wmay give notice of trisl. The party giving the /notice shall
farnish the clerk, at least eight days bef_re the court, with a note
of the issue, coutainiug the title of the action, the names of the at-
e when the last pleading was served ; and the

torpeys, and the tim
she calendar, according

clerk shall thercupon enter the cause upon
to the date of the issue.

Sec. 210. Order of disposing of issues on the calendar. The is-
sues on the ealendar shall be dizposed of in the following order, us~
less, for the convenience of parties or the dispatch of business the
court shall ctherwise dirsct :

1. Issucs of fact to be tried by a jury ;

. Issues of fact to be tried by the court;

2
3~ Issues of law.

CHAPTER 1IL
TRIAL BY JURY.

Skcrion 211 Notice of trial Separate trial

212. Court to be furnished with a copy of the pleadings

213. General and special verdicts defined.

214. When jury may render either general or special
verdict, and when (& court may direct a special
finding

215. On special finditg with a general verdict, the
former to control

2[6. Jury to assess defendant’s damages in certzin
cases:

217, Entry of the verdict. Motion for new trial.

CHAPTER I

Sec. 211.  Notice of trial. S:parate trial. Tither party giving
the notice may bring the issue to trial, and in the absence of the
adverse party, unless the cours, for gaod cause, otherwise direct,may
proceed with his case, and take a dismissal of the complaint, or a
verdict or judgment, as the ease may require.

A scparate trial between a plaintiff and any of the several defen-
dants may be allowed by the court, whenever, in its opinion, justice
will thereby be promoted.

4
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Sec. 212, Court to be furnished with copy of pleadings, &c. Court furnished

When the issue shall be brought to trial by the plaintiff, he shall
furnish the court with a copy of the summons and pleadings, with
the offer of the defendant, if any shall have becn made. When the
issue shall be brought to trial by the defendant, and the plaintiff
shall neglect or refuse to furnish the court with a eopy of the sums«
mouns antd pleadings and the offer of the dcfeudant, the same may
be furnished by the defendant.

with pleadings

See. 213. Gencral and special verdicts defined. A general verdict Verdicts detined

is that by which the jury pronounces generally upon all or any of
the issues, eitherin favor of the pliintiff or defendant. A special
verdict is that by which the jury fiud the facts only, leaving the
judement to the court,

See. 24, Wlhen jury may render either goneral or special verdict, Whenjury may
. . . - . . render, and
and when court may divect speciad finding. La an action for the juagadirect,

recovery of specific property, if' the property have not been delivers
el to the plaintiff, or the defendant by Lis answer claim a return
thereof, the jury shall assess the value of the property, if their
verdiet bo in favor of the plaintifl, or if they find in favor of the
defendant, and that he is entitled to a retura thercof, and may
at the sams time assess the damages, if any are claimed in the
complaint or answer, which thé prevailing party Las sustained by
reason of the detention or taking and withholding such property.

In every azcticn for the rceovery of moncy cely, or specific real
property, the jury, in their diserctios, winy reader a gencral or spe-
¢ial verdict. Inall other cages, the eours may direct the jury to
find a special verdict in writing upon all or any of the issues, and in
wil cases may instruct thewm, if they render a general verdict, to find
updn particular questions of fact, to be stated in writing, and may
directa written finding thereon. The special verdict or finding shall
Le filed with the clerk, and entered upon the minutes.

special verdict

See. 210, On special  finding with geacral verdict, former 10 con- gpecial gnding

trol.  Where a speeial finding of {facts shallbe inconsistent with the
general verdicet, the former shall coutrol tire latter, and the court shall

give judgment accordingly.

with general

See. 210, Jury to asstss dofendaut’s duages in certain cascs. yury to assess

When a verdict is found for the plaintiff in an action for the recovs
ery of money, or for the defendant when a set-off for the recovery
of mouey is established beyond the amount of the plaintiff's claim
as establisned, the jury must also assess the amount of the recovery.
They may also; under the direction of the court, assess the amount
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of the recovery wien the court give judgment for the plaiatiff on
the answer, If asct-olt established at the trial, exceed the plain-
tif’s demand so cstablished, julgment for the defendant must be
given for the exuess s or 1t it appear that the defendaut is entitled to
any other affirmative relicf, judgment must be given aceordingly.

Sec. 217. Eury of the verdict.  3Dtlon for aew triul.

1. Upon receiving a verdict, ths eclerk shall make an entry in
his minutes, speciiving the timz and piaca of the trial, the names of
the jurors and witnusses, the verdict, and either the judement rea-
dered thereon, or an order that the causs be reserved for argumentand
further consideration. If a difitrent direction be not given by the
court, the clerk must enter judzment in conformity with the verdict.

2. If an exception be taksn, it may be reduced to writing at the
time, or eatered on the julge's minutes, and alterwards settled as
provided by the rules of the court, and then stated in writing in a
case, or separately, with so much of tbe evideace as may be ma-
terial to the questions to be raised, but need not be scaled or signed,
nor need a bill of exceptions be made.

3. I{ the exceptions be in the firstinstance stated in a case, and it
be afterwards neccssary te separaie them, the soparation may be made
under the discretion of the enurt, or a judge thercof

4, The judge who tries the canss may, 1n his discretion, cntertain
a motion, to be n:1de on his minnt:s, o #ot aside a verdict and grant
a new trial upon cxccptions, or thr insuffizient evideace, o for cx-
cessive damages ; but such nition inactions hereatter tried, if heard
upon the minutes, can only be heard a¢ the same term at which the
trial is had. Whea such motion is Leard 2nd decided upon .the
minutes ot the judge, snd an appeal is taken from the decision, a
case or exccptions must be settled in the usual form, upon which the
agreement of the appeal must be had.

CHAPTER IV,

TRIAL BY TIIE COURT.

Secriox 218. Trial by jury, how waived.
219, On trial by the court, judgment, how given,
220. Exceptions, how and when taken.

221, Proceedings upon judgment on 1:zue of law,
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CHAPTER IV.

Sec. 218. Trial by jury, how waived. Trial by jury may Tral byjory,
. . . M . bow waived
be waived by the several parties to an issue of fact, in actions
on contract, and, with the assent of the court, in other actions,
in the manner following :
1, By failing to appear at the trial.
2, By written consent, in person or by attorney, filed with

tho clerk.

3, By oral consent in open court, entered in the minutes,

Sec. 219. On trialby the court, judgment, how to be given. Trsement now

Upon a trial of a question of fast by the court, its decision &
shall be given in writing, and shall contain a statement of the
facts found, and the conclusions of law separately ; and upon

a trial of an issue of law, the decision shall be made in the same
manner, stating the conclusion of law. Such decision shall be
filed with the clerk within twenty days after the court at which

the trial took place. Judgment upon the decision shall be en-~
tered accordingly.

Sec. 220. Exceptions, how and when taken. Excoptions,

1, For the purpose of an appeal, either party may except to "
a decision on a matter of law arising upon such trial within
ten days after notice in writing of the judgment, in' the same
manner and with the same effect as upon a trial by jury.

2, And ecither party desiring to review, upon the cvidence
appearing on the trial, either of the (uestions of facts or of
law may, at any time within ten days after notice of the judg-
ment, or within such time as may be prescribed by the rules of
the court, make a case or exceptionsin like manner as upon a
trial by a jury, except that the judge, in settling the case, must
briefly specify the facts found by him,and his conclusions of
Taw.

Sec. 221. Proceedings upon judgment on issue of law. Proceetings on
On a judgment for the plaintiff upon an issue of law, the plain- ncgment
tiff may proceed in the manuner prescribed by the first two sub-
divisions of section 199, upon the failure of the defendant to
answer, where the summons was personally served. If judg-

ment b2 for the defendant, upon an issue of law, and if taking
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Jf an account or the proof of any fact be necessary to enable
the court to complete the judgment, a reference or assessment.

by jury may be ordered, as in that section provided.

CHAPTER V.

TRIAL BY REFEREES.

Skcrion 222, Allissues referable by consent.
223. Mode of trial. Effect of report. Review.

224, Referees, how chosen.

CHAPTER V.

Sec. 222, Al issues referable by consent. All or any of
the issues in the action, whether of fuct or of law, or both, may
be referred; upon the written consent of the parties.

Sec. 223. Mode of trial. Effect of report. Review. The
trial by referees shall be conducted in the same manner, and
on similar notice, as a trial by the court. They shall have the
same power to grant adjournments, and to allow amendments
to any pleadings and to the summons, as the court upon such
trial, upon the same terms and with the like effect. They shall
have the same power to preserve order and punish all viola-
tions thereof upon such trial, and to compel the attendance of
witnesses betore them by attachment, and to punish them as
for a contempt for non-attendance or refusal to be sworn or
testify, as is possessed by the court. They must state the facts
founded and the conclusions of law separately; and their de-
cision must be given, and may be excepted to and reviewed in
like manner, but with like effect in all respects as in cases of
appealunder section 229 ; and they may in like manner settle
a case of exceptions. Thereport of the referees upon the whole
issue shall stand as the decision of the court, and julgment
may be entered thereon in the same manner as if the action
had been tried by the court. When the reference is to repors
the faats, the repest shall have the effect of a special yerdict.
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Referees, how

Sec. 224. Referees, how chosen. In ali cases of reference, .y

the parties as to whom issues are formed-in-the action (exoept
when the defendaat is an infant or an absentee;) may agrée in
writing upon a person or persons not exceeding three, and a
reference shall be ordered to him or them, and to no other per~
sons. And ifsuch parties do not agree, the courtshall appoint
one or more referees, not.more than three, avho shall be free
from exception. And no person shall be appointed referee to
whom all parties in this action shall object, except in actions
for divorce. And no justice or judge of any court shall sit a8
referee in any action pending in the court of ahich he is judge,
and not already referred. Unless the court shall order, or the
parties otherwise stipulate; the referee -or referees shall make
and deliver a report within-sixty days from the time the action
shall be finally submitted ; and in defauls thereof, said referee
wor referees shall not be entitled to receive any fees, and the
action shall proceed asif no reference had been enforced.

CHAPTER VI.

MANNER OF ENTERING JUDGMENT.

Section 225. Judgment may be fcr or agsinst any of the parties to
the action; may grant defendant affirmative relief.

Comphint may be dismissed for neglect to prosecuto

the action. Judgment against married woman.
225. The relief to be awarded to the plaintiff.
. Rate of damages, rhere damages are recoverable.

229. Judgment, how direct ed.
230 Clerk to keep a judgment book.
31. Judgment to be entered in judgment book.

2
232. Judgment-roll.
233. Judgments, how and when to be docketed.

Sec. 225. Judgment may be for or against any of the par-

ties ; may grant defendant affirmative retef. Complaint may
Judgment against

be dismissed 1 or neglectto prosecute action.
married woman.

1. Juigment may be given for or against onc or more of
several plaintiffs, and for or against one or more of scveral de-

228, Judgment in action for recovery of personal property.

Judgment may
be for, what
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fendants ; and it may determine the ultimate rights of the par-
ties on each side, as between themselves.

2. Andit may grant to the defendant any affirmative relief
to which he may be entitled.

3. In an action against several defendants, the court may, in
its discretion, render judgment against one or more of them
leaving the action to proceed against the others, whenever a
geveral judgment may be proper.

4. The court may also dismiss the complaint, with costs in
favorof one or more defendants, in case of unreasonable neglect
on the part of the plaintiff to serve the summons on other de.
fendants, or to proceed in the cause against the defendant or
defendants served. Ih an aetion brought by or against a mar-
ried woman, judgment may be given against her as well for costs
as for damages, or both. for such costs and for such damages,
in the same manner as against other persons, to be levied and
collected of her separate estate and not otherwise.

Sec. 226. The relief to be awarded to the plaintiff. The
relief granted to the plaintiff, if there be no-answer cannot ex-
ceed that which he shall have demanded in his complaint; but
in any other case the court may grant him any relief consistent
with the case made by the complaint and embraced within the
issue.

Sec. 227. Rate of damages where-damages.are recoverable.
Whenever damages are recoverable, the plaintiff may claim and
recover, if he show himself entitled thereto, any rate of damages

which he might have heretofore recovered for the same cause
of action.

Sec. 228. Judgment in action for recovery of persoral property.
In an action to recover the possession of personal property, the
judgment for the plaintiff may be for the possession, or for the
recovery of possession, or ths value thereof in case a delivery
cannot be had, and of damages for the detention. If the pro
perty have been delivered to the plaintiff, and the defendant
claim a return thereof, judgment for the defendant may be for
a return of the property, or the valae thereof in case a return

cannot be had, and damages for taking-and withholding the
game,
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Sec. 220. Judgment, how directel. Judgment upon an is« Judgment how
sue of law or of fact, or upon confession, or upon failure to an-
swer (except where the clerk is authorized to enter the same
by the first subdivision of section 199, and by section 306.) shall
be entered upon the direction of the judge, or report of refcrees.

Sec. 239. Clerk to keep a Judgment-book. The clerk shall ;‘lgz‘l‘n‘;:}_n‘:k
keep, among the records of the court, a book, for the entry of
Judgments, to be called the *judgment book."”

Sec. 231. Judgment to be entered in ﬂtdgment-book. The Judgment to be
Jjudgment shall bo entered in the judgment-book, and shall ®

speeify clearly the relief granted, or other determination of the
action.

Sec. 232. Judgment-roll. Unless the party or his attorney Judgment-Toll
shadl furnish a judgment-roll, the clerk, immediately after en-
tering the judgment, shali attach together, and file the follow-
ing papers, which shall constituse the judgment-roll.

1. In case the complaint be not answered by any defendant,
the summons ard complaint, or copies thereof, proof of service,
and that no answer has been received, the report, if any, and 2
copy of the judgment.

2. In all other cases, the summons, pleadings, or copies there-
of, and a copy of the judgment, with any verdict or report, the
offer of the defendant, exceptions, case, and all orders or pa-
pers in any way involving the merits and necessarily affecting
the judgment.

Sec. 233. Judgments, when and how to be docketed., Onfi- |
ling a judgment-roll upon a judgment directing in whole or in ingnwu
part the payment of money, it may be docketed with the clerk
of the court where it was rendered, and in any other county
upon the filing with the clerk of the distriet court for said
county a transcript of the original ¢ docket,”” and shall be a
lien on the real property, in the county where the same is dock-
eted, of every person against whom any such judgment shall be
»endered, and whieh ke may have at the time of docketing
thereof im the county in which such real estate is situated,
or which he shall acquire at any time thereafter, for ten years
ffom the time of docketing the same in the county whereit was

réndered. But whenever an appeal from any jadgment shall
5
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be pending, and the undertaking requisite to stay execution
on such judgment shall have been given, and the appeal per-
fected as provided in the Code, the court in which such judg-
ment was recovered may, on special motion. after notice to the
person owning the judgment, that the same is * secured on ap-
peal ; ’ and thereupon it shall cease during the pending of the
appeal, to be a lien on thereal pronerty of the judgment debtor
as against purchasers and mortgagees in good faith.

TITLE IX.

OF THE EXECUTION OF TIIE JUDGMENT IN ClVIL ACTIONS.

Cuaprrer I. The execution
1I. Proceedings supplementary to the executiop

Section 234.
235.

236.
237.
238,

239.
240.
241.
242,

CHAPTER 1.

THE EXECUTION.

Execution within five years of course

Ezecution can only be issued by leave of court after
five years. Leave, how obtained

Judgments, how enforced

The different kinds of execution

To what counties execution may be issued, ILxecution
against a married woman,

Execution against the person, in what cases

Form of the execution

Execution to be returned in sixty days

Existing laws relating to execution continued

See. 234. Execution within five years of course. Writs of
execution for the enforcement of judgments, as now used, are
modified in conformity to this title, and the party in whose
favor judgment has been heretofore or shall hereafter be given
may, at any time within five years after the entry of judgment,
proceed to enforce the same as prescribed by this title.
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Sce. 235. After five years to be issued only by leave of ™~ isued, e

court. Leave, how obtained. After the lapse of five years from
the entry of judgment, an execution can be issued only by leave
of the court, upon motion, with personal notice to the adverse
party, unless he be absent or non-resident, or cannot be found
to make such service, in which case such service may be made
by publication, or in such other manner as the court shall di-
rect. Such leave shall not be given unless it be established by
the oath of the party, or other satisfactory proof, that the
Judgment, or some part thereof, remains wnsati-fied and due.
But the leave shall not be necessary when execution has been
issued- on the judgment within the five years, and returoed
unsatisfied in whole or in part.

Judgment how

Sec. 2836. Judgments, how enforced. Where a judgment Ul

requires the payment of money, or the delivery of real or per-
sonal property, the same may be enforced in those respects by
exccution, as provided in this title. Where it requires the
performance of any other act, a certified copy of the julgment
may be served upon the party against whom it is given, or the
person or officer who is required thereby or by law to obey
the same, and his obedience thereto enforced. If he refuse,
he may be punished by the court as for coutempt.

Sec. 237. 7 different kinds of execution. There shall
'?e three kinds of execution; one against the property of the
Judgment debtor; another against his person; and the third
for the delivery of the possessior of real or personal property,
or such delivery with damages for withholding the same. They
shall be deemed the process of the court, but they need not be
sealed nor subscribed, except as prescribed in section 240.

Sec. 238. T what Counties cxezution may be issued. FEx-
ccution against a married woman. When the execution is
against the property of the judgment debtor, it may be issued
to the sheriff of any county where judgment is docketed.
When it requires the delivery of real or personal property, it
wust be issucd to the sheriif of the crunty where the property
orsome part thercof is sitvated. Ixecutions may be issued
at the sime time to different counties. Real preperty adjudged
10 besold must be sold in the county where it lies, by the sher-

Kinds of
execution

To what conn-
ties issued;
against married
wowman
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iff of the county, or by a referee appointed by the court for
that purpose, and thereupon the sheriff or referee must exe-
cute a conveyance to the purchaser, which conveyance shall be
effectual to pass the rights and interests of the parties adjudg-
ed to be soll. An cxecation may issue sgainst a married
Woman, and it shall direct the levy and collection of tie
amount of the judgment against her from her separate prop-
erty, and not otherwise.

Sec. 239. Ezxecution against the person, in what ecases. If
the action be one in which the defendant tuight have been ar-
rested, as provided in section 132 and section 1314, an execu-~
tion against the person of the judgment debtor may be issued
to any county within the jurisdiction of the court, after the
return of an execution against his'property wnsatisfied in whole
or in part. DBut no execution shall issue against the person of
a judgment debror, unless an order of arrest has been served,
as in this act provided, or unless the complaint containsa
statewent of fucts showing one or more of the causes of arrest
required by section 132.

See. 210. Form of the execution. The execution must be
directed to the sheriff, or coroner when the sheriff is a party or
interested, subscribed by the party issuing it, or his attorney,
and must intelligibly refer to the judgment, stating the court,
the county where the judgment roll or transcript is filed, the
names of the parties, the amount of judgment, if it be for
money. and tlie amount actually due thereon, and the time of
docketing in the county to which the execution is issued, and
shall require the officer substantially as follows:

T. If1t be against the property of the judgment debtor, it
shall require the officer to satisfy the judgment out of the per-
sonal property of such debtor; and if suflicient personal prop-
erty cannot be found, out of the real property belonging to
him on the day when the judgment was docketed in the county
orat any tirxe thereaftor;

2, If it be against real or persoral preperty in the hands of
personal representatives, heirs, devisees, léizatees, or tenants of
real property, or trustecs, it shall require the officer to satisfy
the judgment out of such property.

3, 1f it be against the person cof the judgment debtor, it
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shall require the officer to arrest such debtor, and commit him
1o the jail of the county until he shuall pay the judgment or be
discharged according to law.

4, If it be for the delivery of the possession of real or per- Form of

sonal property, it shall require the officer to deliver the posses-
ston of the same, particularly describing it, to the party enti-
tled thereto, and may at the same time require the officer to
satisfy any costs, damages, or rents or profits recovered by the
same judgment, out of the personal property of the party
against whom it was rendered, and' the value of the property
for which the juigment was recovered, to be specified therein ;
if a delivery thereof cannot be had, and if sufficient personal
property cannot be found, then out of the real property belong-
ing to him on the-day when the judgment was docketed, or at
any time thereafter, and shull in that respect be deemed an ex-
ecation against property.

Sec. 241. T0 be returnable in sizty days. The execution
shall be returnable within sixty days, after its receipt by the

officer, to the clerk with whom the record of judgment is
filed.

Sec. 242, Existing lawsrelating to execution continued, un-
td otherwise providsd. Until otherwise provided by the legis<
lature, the existing provisions of law, not in conflict with this
ehapter, relating to executions and their incidents, the property
liable to sale on execution, the sale and redemption thereof,
the powers and rights of officers, their duties thereon, and the
proceedings to enforce those duties, amd the liability of their

sureties; shall apply to the executions preseribed by this chap-
ter.

CHAPTER II.

PROCEEPINGS SUPPLEMENTARY TG TIE EXECUTION.
Skcrion 243. Order for discovery of property, examination cf
judgment debtor, &c,

244. Any debtor to execution debtor may pay his deb%
to sheriff.

245. Examination of debtors of judgment debtor, or of
those having property belonging to him.

execution

When returns”

blo

Miisting 1aws
continued
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Section 246. Witnesses required to testifv,
247. Compelling party or avitnesses to attend.

£43. What property may be ordered to be applied to the

execution.
249. Judge may appoint receiver, and prohibit transfer

of property.

250. Proceedings upon claim of another party to proper-
ty, or on denial of indebtedness to judgment deb.
tor.

251. Reference by judge.

252. Costs of proceeding.

253. Disobedience of order, how ypunished.

Sec. 243 Order for discovery-of property, examination of judg-
ment debtor, &c.

1. 'When an execution ngainst property of the judgment
debtor, or of any one of the several debrors in the samne judg-
ment, issued to the sheriff of the county where he resides or has
a place of business, or, if he do not reside in the Territory, to
the sheriff of the county where a julgment roll, or a transcript
of a justice’s judgment for twenty-five dollars or upwards, ex-
clusive of costs, is filed, is returned unsatisficd in whole or in
part, the judgment creditor, at any time after such return
made, is entitled to an order from a judge of the court, requir-
ing such judgment debtor to appear and answer conceruing his
property, before such judge, at a time and place specified in the
order, within the county to whiclt the execution was issued.

2, After the issuing of an exccution against property, and
upon proof by affidavit, of a party or otherwise, to the satis-
faction of the court, or a julge thereof; that any judgment
debtor, residing in the district wherc such judge resides has
property which he unjustly refuses to apply towards the satis-
faction of the judgment, such court or judge may, by an order,
require the judgment debtor to appear at a specified time and
place, to answer concerning the same; and such proceedings
may thereupna be had for the application of the judgment deb-~
tor towards the satisfaction of the judgment as are provided
upon the return of an execution.

3, On an examination under this section, either party may
examine witnesses in his behalf, and the judgment debtor may
be examined 1n the same manner as a witness,
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4, Instead of the order requiring the attendance of the judg- oot o perty
went debtor, the judge may, upen- proof by affidavit or other-
wige, to his satisfaction, that there is danger of the debtor’s
loaving the Territory, or concealing himself, and that there i3
reason to believe he has property which he unjustly refuses to
apply to such judgment, issue a warrant requiring the sheriff of
any county where such debtor may be, to arrest him and bring
him befere such judge. Upon being brought before the judge,
e may be examined on oath, and, 1f it then appears that there
18 danger of the debtor’s leaving the Territory, and that he has
property which he has unjustly refused to apply to such judg-
ment, ordered to enter into an undertaking, with one e more
sureties, that he will, from time to time, attend hefore the
Judge as he shall direct, and that he will not, during the pen-
dency of the proceedings, dispose of any portion of his. proper-
tynot exempt from exscution. In default of entering into
such undertaking, he may be committed to prison by warrant
of the judge, as'for a contempt.

9, No person shall, on examination pursuant to this chapter,
be excnsed from answering any question on theground that his
examination. will tend to convict him of the commission of a
fraud; byt his answer shall not be used as evidence against
him in any criminal proceeding or prosecution. Nor shall he
be excused from answering any question on the ground that he
has, before the examination, executed any conveyance, assign-
ment or transfer of his property for any purpose, but his an-
swer shall not be used as evidence against him in any criminal
proceeding or prosecution.

See. 244, Any debtor may pay cxecution against Lis creditors, D::t:xrecr\?:i{m _
After the issuing of execution against property, any person in« r
debted'to the judgment debtor may pay to the sheriff theamount
of his debt, or so much thereof as shall be necessary to satisfy
the execution and the sheriff’s receipt shall be a sufficient dis-
charge for the amount so paid.

Sec. 215. Eramination of debtors of judgment debtor, or of gramination o
those having property belonging to him. After the issuing Jiin®s,
‘treturn of an execution against property of the judgment
debtor, or ofany one of several debtors in the same judgment,
and.upon an affidavit that any person or carporation has pro-
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perty of such judgment debtor, or is indebted to him in an
amount exceeding ten dollars, the judge may, by an order, re-

quire such person or corporation, or any daificer or member
thereof, to appear at a specified time and place, and answer
concerning the same. The judge may also in Lis discretion,
require notice of such proceeding to be given to any party to
the action, in such manner as may seem to him proper.  The
proceedings mentioned in this section, and in section 243, may
be taken upon the return of an execution unsatisfied, issued
upon a judgment recovered in an action aguinst joint debtors,
in which some of the defendants have not been served with the
summons by which said action was commenced, so far as relates
to the joint property of such debtors; and all actions by credi-
torsto obtain satisfaction of judgments out of the property of
joint debtors are maintainable 1n the like manner and to the
like offcct. These provisions shall apply to all proceedings and
actions now pending, and not actually terminated by any final
Judgment or decree.

Sec. 246. Witness required to testify. Witness may be re-
quired to appear and testify on any proceedings under this chap-
ter, in the sam~ manner as upon the trial of an issue.

Sec. 247. Compelling party or witnesses to attend. The
party or witness may be required to attend before the judge,
or before a referec appointed by the court or judge; if before
a referee, the cxamination shall be taken by the referee, and
certified to the judge. All examinations and answers before a
judge or referee, under this chapter, shall be on oath, except
that when a corporation answers, the answer shall be on the
oath of an officer thercof.

Sec. 248. What property may be ordered to be applied to
the execution. The judge may order any property of the judg-
ment debtor, not excmnpt from exccution, in the hands either of
himself or any other person, or due to the judgment debtor, to
be applied towards the satisfaction of the judgment ; except that
the earnings of the debtor for his personal services, at any time
within sixty days next preceding the order, cannot be so ap-
plied when it is made to appear by the debtor’s affidavit or
otherwise, that such carnings are necessary for the use of a
family supported wholly or partly by his labor.
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Sec. 249. Judye may appoint receiver and prolibit transfer, Jndge appaint

dc.y of property. The judge may also, by order, appoint a P e pro-
receiver of the property of the judgment debtor, in the same perty
wanner, and with the like auathority, as if the appointment was
made by the court, according to scction 197. Bat before the
appeintment of such receiver, the judge shall ascertain, if prac-
ticable, by the oath of the party, or otherwise, whether any
other supplementary proccedings ave peoding against the
Judguent debtor, and if such proceedings are so pending, the
plaintiff therein shall have notice to appear before him, and
shall likewise have notice of all subsequent proceedings in re-
lation to said reccivership. No more than one receiver of the
property of a judgment debtor shall be appointed. The judge
may also, by order, forbid a transfer or other disposition of the
property of the judgment debtor not exempt from execution,
and any interference therewith. Whenever the julge shall
grant 2n order for the appointment of a receiver of the property

of the judgment debtor, the same shall be filed in the office of
the clerk of the court where the judgment roll in the actionor
transcript from justice’s julgment, upon which the proceedings
are taken, is filed ; and the said clerk shall record the order in
a book to be kept for that purpose in his office, to be called
“Book of orders appointing reccivers of judgment debtors,”
und shall note the time of filing of said order therein. A certi-
fed copy of said order shall be delivered to the receiver named
therein, and he shall be vested with the property and effects of
the judgment debtor from the time of the filing and recording
of the order agaforcsaid. The receiver of the judgment debtor
shall be subject to the direction and control of the court in
which the judgment was obtained upon which the proceedings
are founded. DBuat before he shall be vested with any real pro-
perty of such judgment debtor, a certified copy of said order
shall also be filed and recorded in the office of the register of
deeds of the county in which any real estate of such judgment
debtor sought to be affected by such order is situated, and also
in the office of the register of deeds of the county in which such
judgment debtor resides.

Sec. 250. Proccedings upon claim of another party to pro-
perty, er on denial of indebtedness to judgment debtor. If 1t
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appear that a-person or corporation alleged to have preperty of
the judgment debtor, or-indebted to him, claima an interest in
the property adverse to Lim, or denies the debt, such intercst or
debt shall be recoverable only in an action against such person-
or corporation by the receiver; but the judge may, by ors
der, forbid a transfer or other disposition of such property or
interest, till.a-sufficient opportunity be given to the receiver to-
commence the action, and prosecute the same to judgment and
exccution ; but such order may be modified or dissolved by the
Jjudge granting the sawe, atany time, on such cecurity as he
shall direct.

Sec. 251, ZLcerence by judge. The judgze may, in his dis-
cretion, order a reference to a referec agreed upon by the par-
ties, or appointed by himn, to report the evidence or the facts,
and, may in his discretion, appoint such referec in the first or-
der, or at any time.

Sec. 252, Costs of proceeding.  The judge may allow- to
the judgment creditor, or to any rarty so cxamined, whether
a party tethe action or not, witnesscs’ fees and dizburscments,
and a fixed sum in additien, not exceeding thirty dollars, as
costs.

Sec. 263. Disobedience of order, how punisked. If any
person, party, or witness, disobey an order of the judge or refe-
rce, duly served, such person, party, or witness, may be punished
by the judge as fora centempt.  Amd in all cases of commit-
ment under this chapter, the person committed may, in case of
inability to perform the act required, or to endure the imprisa
onment, be discharged from imprisonment by the court or judge:
committing him, or the court in which the judgment was réndere
ed, on such terms as may be just.

TITLE X,
OFTHE COSTF IN CIVIL ACTIONS.

Secproy 254. Agreementof parties with attorneys, &e
255 Costs, when allowed..of course to the plaintiff

5



CIVIL PROCEDURE

Szer1o¥ 256. Costs, when allowed of course to ths defendant

257, Costs, when allowed to either party, 1n the discre=
tion-of the court

258. Amount of costs allowed

259. Allowance in addition to costs

260. Allowance how computed. Difficult and extraor-
dinary cases

260. Interest on verdict or report, when allowed

262. Costs, how to be inserted in judgment. Adjust=
ment of interlocutory costs,

283. Clerk’s fees

264. Referees fees

265. Costs on postponment of trial

266, Costs on a motion

267. Costs against an infant plaintiff

208. Costs in an action by or against an executoror ad-
ministrator, trustee of an express trust, or a person
expressly authorized by statute to sue. Security for
costs

269. Costs in reyiew of a decision of an inferior court in
aspecial proceeding

270. Costs ia actions by the people

271, The like

272. Costs azainst assignee after action brought, of cause
of action

273, Costs on a settlement.

Sec. 254. Agrecment of parties with attorneys &c. The amount
of fees of attorneys, solicitors and counsel in civil and criminal ac-
tions shall be left to the agrecment express or implied of the par-
ties. But there may be allowed to the prevailing party, in civil ac<
tions, upon the judgment, certain sums by way of indemnity for his
expenses in the action, which allowancesare in this act termed costs.

Sec. 255. When allowed of course to the plaintiff. Costs shall be
allowed of course to the plaintiff, upon a recovery, in the following
cases :

1, In an action for the recovery of real property, or when a claim
of title toreal property arises on the pleadings, or is certified by the
court to have come in question at the trial;

2, In an action to recover the possession of personal property ;

3, In the actions of which a court of justice of the peace hasno
Jurisdiction ;

4.In an action for the recovery of money, where the plaintiff
thall recover fifty dollars; but in an action for assault, battery, false
imPrisomnent, libel, slander, malicious prosecution, criminal conver-
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sation, or seduction, if the plaintiff recover less than fifty dol-
lars damage, he shall recover no more costs than damages.
And in action to recover the possession of personal property,
if the plaintiff recover less thau fifty doilars damages, he shall res
cover no more costs than damages, unless he recovers also property,
the value of which, with the damages, amouats to fifty dollars, or the
possession of property be adjadged to him, the value of which, with
the damages, amounts to {ifty dollars; sueh value must be determined
by the jury, court, or referee, by whom the action is tried.

When several actions ghall be brought cn one bond, recognizance,
promissory note, bill of c¢xchange, or uther instrument in writing, or
in any other case, fur the same cause of action, against several parties
who might have becn joined as defendants in the same action, no
costs other than disburscments shall be allowed to the plaintiff in
more than one of such actions, which shall be at his clection ; Pro-
vided, That the party or parties procecided against in such other action
or actions have becn within this Territory, and not secreted.

Sec. 256. When allowed to defendant. Costs shall be allowed of
course to the defendant, in the actions mentioned in the last section,
unless the plaintiff be entitled to costs therein.

See. 257. When allowed to either party, in the discretion of ths
court. Tu otheractions, costs, may beallowed cr not, in the discree
tion of the court.

In all actions where there are several defendants not wnited in ine
terests, and making scparate defences by separate answers, and the
plaintiff fails to recover judgment against all, the court may award
costs to such of the defendants as have judgment in their favor, or any
of them. Inthe following cascs the costs of anappealshall be in the
discretion of the court:

1, Wher a new trial shall be ordered ;

2, When a judgment shall be affirmed in part, and reversed in
part;

See, 268. Amount of costs allowed. When allowed, costs shall
be as follows :

1, To the plaintiff, for all proceedings before notice of trial, eight
dollars: for all proccedings after notice and before trial, eight dol-
lars; for each additional defendant served with process not exceed-
ing ten, two dollars; and for each necessary defendant in excess of
that number, served with process, one dollar.

2, To the defendant, for all proceedings before notice of trial, five
dollars ; and for all proceedings after notice of and before trial, eighs
dollars,
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3, To either party, where a new trial shall be had, for all procesd~ Amount of essts

ings after the granting of and before such new trial, twelve dollars ;
for attending upon and taking the deposition of a witness condition-
ally, or attending to perpetuate his testimony, five dollars ; for draw-
ing interrogatories to annex to a commission for the taking of tes-
timony, five dollars ; for attending the examination of a party before
trial, five dollars ; for making and serving a case, or case containing
exceptions, eight dollars ; except that where the case shall necessarily
contain more than fifty folios, tbere shall be atlowed ten dollars in
addition thereto ; and for making and serving amendments thereto,
five dollars. o the plaintiff for the appointment of a guardian of
an infant defendant, five dollars ; but no more than ten dollars shall
be allowed for the appointment of guardians in any one action. To
‘the plaintiff for procuring an order of injunction, ten dollars.

4, To either party for the trial of an issue of law, ten dollars; f:Of
every trial of an issue of fact, tifteen dollars; and whera the !,r.xal
shall necessarily occupy more than two days, ten doHars in addition
thereto,

9, To either party on appeal to the supreme court, before argd”
ment, ten dollars; for argument twenty dollars, and when a judg-
ment is affirmed, the court may, in its diseretion, also award dama-
ges for the delay, not exceeding ten per cent on the amount of the
Judgment;

6, To cither party, fot every term, not-exceeding five, at which the
cause is necessarily on the calender and is not tried, or is postponed
by crder of the court, five doHars ; and for every term not exceeding
ten, excluding the term at which the cause is argmed in the supreme
court, ten dollars ; but in an action hereafter brought to recover
dower, before admeasurement of real property aliened by the hus-
baad, the plaintiff shall not recover costs unless it appear that the

dower was demanded before the commencement of the action and
was refused.

The same costs shall be allowed to the plaintiff in proceedings un-
der chapter two, title twelve, of the second part of this Code, as up-
on the commencement of an action.

Costs shall be allowed to the prevailing party in judgments renw
dered on appeal from justices courts in all cases, with the following
exceptions and limitations: In the notice of appeal, the appellant shall
state in what particular or particulars he claims the judgment should
bave been more favorable to him. Within fifteen days after the ser-
vice of the notice of appeal the respondcnt may serve upon the ap-
Pellant and justice an offer, in writing, to allow the judgment to bo

allowed
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amount ef costs corrected in any of the particulars mentioned in the notice of pa-

ailowed

peal. The appellant may therenpon, and within five days thereafter,

file with the justice a written acceptance of such offer, who shall

thereupon make a minute. thereof in his docket, and correct such

judgment accordingly, and the same, so corrected, shall stand as his

judgment, and be enforced accordingly; and any exccution which

has been issued upon judgment appealed from shall be amended by

the justice to correspond with the amended judgment; and no uns
dertaking given to stay execution shall be enforced for more than-
the amount of the corrected judgment. 1f such offer be not made,

and the judgment in the appellate court be more favorable to the

appellant than the judgment in the court below, or if such offer be-
made and not accepted, and the judgwent of the appellate court be
more favorable to the appellant than the offer of the respondent, the
appellantshall recover costs. If the offer be mads,and accepted by the
appellant the appellant shall recover all his dishursements on appeal,
and all his costs, in the court below: But the appellant shall not re-
cover costs exceptas provided in thischapter. The respondent shall be
entitled te recover costs where the appellant is not.

Whenever costs are awarded to the appellant, Fe shall be allowed
to tax, as part thereof, the costs and fees paid to the justice on
making the appeal, as disbursements, in-addition to the costs in the
appellate court; and when the judgwent.in the suit before the jus-
tice was agoinst such appellant, he sball further be allowed to tax
the costs incurred by bim which he would have been entitled to re-
cover in. case the judgment below had been rendered in his favor,

If, upon an appeal; arecovery for any debt or damages be had by

one party, and costs be awarded to the other party, the court shall
set off such costs against such .debt or damages, and render such
judgment for the balance.

The following fees and costs, and no other, except fees of officers,
disbursements, and witnesses’ fces, shall be allowed on appeal to the
party entitled to costs as hercin provided, when the new trial is in
the district court;

For proceedings before notice of trial three dollars;

Yor all subsequent proceedings betor2 trial, three dollars ;

For trial of an issue of law, five dollars;

For every trial of an issue of fact, ten dollars;

For argument of a motion for a new trial on a case of bill of exs
ception, ten dollars.

In all cases, to either party, for every term, not. exceeding five, at



CIVIL PROCEDURE

which the appeal is necessarily on the calender and is not tried or
13 Dot postponed by the court, five dollars.

In other appeals the costs shall be as follows: To the appellant
on reversal, fiftecn dollars; to the respondent, on the affirmance,
twelve dollars. If the judgment appealed from be reversed in part
and affirméd as to the residue, the amount of costs allowod to either
party shall be such sum as the appellate court may award, not ex~
ceeding ten dollars, Ifthe appeal be dismissed for wapt of proses
ewdon, no costsshall be allowed to either party. In every appeal,
the justice of the peace before whom the judgment appealed from
was rendered, shall receive two dollars for his return. If the judg-
ment be reversed for an error of fact in the proceedings, not af~
fecting the merits, costs shall be in the discretion of the court.

If, in the notice of appeul, the appellant shall not state in what
particular or particulars he claims the judgment should have .been
rnade more favorable to him, ke shall not be cntitled to costs unless
the judgment appealed from be wholly reversed.

85.

Amount 0f gosts
allowed

4 o “ . dd'uonl)
Sec. 259. Addition allowance. In addition to these allowances: 2{ qance

there shall be allowed to the plaintiff, upon the recovery of judg:
ment by him, in any action for the partition of real property, or for
the foreclosure of a mortyage, or in any action in which a warrant
of attachment has been issued, or for an adjudication upon a will or
other instrument in writing, and in proceedings to compel the de-
termination of claims to real property, the sum of five per cent. on
the recovery, asin the next section prescribed for any amount not
exceeding two huadred dollars; an additional sum of 2} per cent. for
any additional amount not exeeeding four hundred dollars; and an
additional sum of one per cent. for any additional amount not ex-
ceeding one thousand dollars.

And in the actions above named, if the same shall be settled before
the judgment therein, like allowances upon the amount paid or se-
cured upon such settlement, at one-half the rates above specified.

Sec. 260. Allowance how computed. Dificult and extraordinary
cases. These rates shall be estimated upon the value of the propa
erty claimed or attached, or affected by the adjudication upon the will
or other instrument, or sought to be partitioned, or the amount found
due upon the wmortgage in action for foreelosure. And whenever it
shall be necessary to apply to the court for an erder enforcing the
Payment of an installment falling due after judgment in action for
foreclosure, the plaintitf shall be entitled to the rate of allowance
in the last section presctibed, but to no more in the aggregate than
if the whole amount of the mortgage had been due when judgment

Allowanae hew
computed

Unpusual cases
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was entered. Such amount of value must be determined by the
court, or by the commissioners in case of actual partition. In dif-
ficult and extraordinary cases, whero a trial Has becn had, except in
any of the actions or proceedings (other than those for the partition
of real estate) specified in section 259, and in actions or proccedings
for the partition of real estate, the court may also, in its discretion
make a further allowance to any party, not exceeding five per cent,
upon the amount of the recovery or claim, or subjcct matter in-
volved.

Avowen:o of Sec. 261, Intcrest an verdict or veport, when allowed. When the
vertccorreport judgment is for the recavery of money, interest, from the time of the
verdict or report until judgment be finally entered, shall be compu-

ted by the clerk, and added to the costs of the party entitled thereto.

€nste how 1o Sec. 262. Costs, how to be inserted in judgment, Adjustment of
we maeried in . . . .

Jnbariens tnterlocutory costs. The clerk shall insert in the entry of judgment on
adjustment o

wterlocutary  the application of the preveiling party, upon five days’ notice to the
o other, except when the attorney reside in the same city, village, or
town, and then upon two days’ notice, the sum of the ailowances for
costs as provided by this Code, the necessary disbursements, including
the tecsof officers allowed by law, the fees of witoesses, the reason-
able compensation of commissioners in taking deposition, the fees of*
referees, and the expense of printing the papers for any hearing
when required by rule of the court. The disbursements shall be
stated in detail and verified by affidavit. A copy of the items of the:
costs and disbursements shall be served, with a notice of adjustment.

Whenever itshall be necessary to adjust costs in any interlocutory
procceding in an action, or in any special proceeding, the same shall
be adjusted by the judge before whom the same be heard, or the
Court before which the same may be decided or pending, or in such
other manner as the judge or court may direct.

Foss of clork Sec. 268. Clerk’s fees. Tha clerk shall receive :
On every trial, from the party bringing 1t on, two dollars;
On entering a judgment by filing transcript, ten cents ;
On entering judgment, one dollar.
But this section shall not be so construed as to prohibit the clerk
from receiving any other fees that may be allowed to him by law, for,
any other service not included in this section.

of redacoss Sec. 264. Referee’s fees. The fees of referees shall be three dol-
larg to each, for every day spentin the business of the reference ; but
the parties may agree in writing upon any other rate or compensation.
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Sec. 265. Costson postponcment of trial. When an application carra on sousta
shall be made to a court or referees to postpone a trizl, the payment “***

to the adverse party of asum not exceeding ten dollars, besides the fees

of witnesses, may be imposed as the condition of granting the posts

ponement.

Sec. 260. Costson amotion. Costs miay beallowed on a motion, in on a motion
the discrction of the court or judge, not exceeding tea dollars, and may

be absolute or directed to abide the event of the action,

See. 237. Costs against infunt plaintif.  When costs are ad- Costs againes
3 H s Hre 3: infant plaintis
judged against an infant pleintiff, the guardian by whom he appeared
in the action shall be respensible therefor, and payment thereof may be
enforced by attachment.

Sec. 268. Costs 7n action b;y or against aiv executor or administras Costs in other
tor, trustees of an cxpress lrust, or a person cxpressly authorized by cuset
statute to sue.  Security for custs.

1. In an action prosecuted or defended by an exccutor, administra-
tor, trustee of an express tiust, or a person expressly authorized by
statute, costs shall be rccovered, as in action by and against a per=
gon prosecuting or defending in uis own right ; bat such costs shall
be chargcable only upon or collected of the estate fund, or party re-
presented, unless the court shall dircct the same to be paid by the
plaintiff or defendant persenally, for mismanagement or bad faith in
such action or defence, But this section shall not be counstrued to
allow costs agaiust exccutors or administrators where they are now
exempted therefrom.

2. And whenever any claim against a deceased person shall be re~
ferred, pursuant to the provisions of law, the prevailing party shall
be entitled to recover the fees of referécs and witnesses, and other
necessary disbursements, to be taxed according to law.

8. And the court may, in its discretion, in the cases mentioned in gocyyiy sor
this scction, require the plaintiff to cive security for costs. costs

Sec. 269. Custs on review of a decision of an inferior courtin a special Costs on review
proceeding. When the decision of a court of inferior jurisdiction in a Jeisionotio: |
special proceeding, including appeals fro.m probate courts, shall be Toci® P™"
brought before the supreme court for review, such proceedings shall
for all purposes of costs, be deemed an actien at issue, on a question
of law, from the time the same shall be brought into the suprenfe
court, and costs thereon shall be awarded and collected in'such mana

rer a8 the courtshall direct according to the nature of the case.

Sec, 270. Costs in action by the pcople. Inailcivil actions, pross
ecuted in the name of the people of the Territory, by.an officer duly
6*
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authorized for that purpose, the people shall be liable for costs in the
same cases and to the same extent as private parties. 1f a private
person be joined with the people as plaintiff, he shall be liable in the
first instance for the defendant’s costs, which shall not be recovered of
the people till after execution issued therefor against such private
party and returned unsatisfied.

See. 271. Costs in actions by thepeople.  In an action prosecuted
in the nawme of the people of this Territory, for the recovery of money
ot property, or to establish a right or claim for the benefit of any
county, city, town, village, corporation or person, costs awarded
sgainst the party plaintiff shall be a charge against the party for
whosz benefit the action was prosecuted, and not against the people.

Bec. 272. Costs against assiynce after action brought of cause ¢f
action. In actions in which the causc of action shall, by assignment
after the commencement of the action, or in any other manner, be-
come the property of a person net.a party to the action, such person
shall be liable for the costs, in the same manuer as if he were a party,
and payment thereof may be enforced by attachment.

Sec. 273. Costs on a scttlemeent. Upon the settlement, before
judgment, of any action mentioned in sectian 255, no greater sum
shall be demanded from the defendant as costs than at the rates pre-
scribed by that section.

TITLE XI.

ON APPEALE IN CIVIL ACTIONS.

Crarrer 1. Appeals in general
11. Appeals in the supreme court

CHAPTER I.

APPEALS IN GENERAL.

BzcTion 274. Appeals
275. Orders made out of court, how vacated or modified
276. Who may appeal
277. Parties, how designated on appeals
278. Appeals, how made
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Brcriox 279. Clerk to transmit papers to appeliate court.

280. Intermediate orders nffecting the judgment may be
reviewed on the appeal frem the judgment
Judgment on appeal
Time for appealing.

8
8

| 20§+
1o

Sec. 274, Appeals. The mode of reviewing a judgment or Appeal in
order, in a civil action, shall be that prescribed by this title. geuera

Sec. 275. Orders made out of court, how vacated or modi- Oriers made ons

of court how
Jied. An order made out of court, without notice to the ad~ Yaoned o
verse party, may be vacated or modified, without notice, by
the judge who made it, or may be vacated or modified on notice,

in the manner in which other motions are made.
1

Sec. 216. Who may appeal. Any party aggrieved may Who may appea
appeal in the cases prescribed in this title.

Sec. 277. Parties, how designated on appeal. The party Terties bov,
-appealiny shall be known as the appellant, and the adverse PP
party as the respondent. But the title of the action shall not

be changed in consequence of the appeal.
Sec. 278. Appeal, how made : appeal how

1. An appeal must be made by the service of o mnotice in .
writing on the adverse party, and on the clerk with whom the
Judgment or order appealed from is entered, stating the appeal
from the same or some specified part thereof;

2. Whea a party shall give, in good faith, notice of appeal
from a judgment or order, and shall omit, through mistake, to
do any other act necessary to perfect the appeal or to stay
proceedings, the court may permit an amendment on such
terms as may be just.

Sec. 279. Transmission of papers to appellate court. If Transmission ef
the appellant shall not, within twenty days after hig appeal ig Brveal
perfected, cause a certified copy of the notice of appeal and of
the judgment roll, or, if the appeal be from an order or any
part thereof, a certified copy of such order and the papers
upon which the order was granted, to be transmitted to the
appellate court by the clerk with whom the notice of appeal is
filed, the respondent may cause such certified copy to be trans-
mitted by such clerk to the appellate court, and recover the

expenses thereof as a disbursement on such appeal in case of
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judgment or order appealed from shall be in whole or in part
affrmed; and this provision shall apply to all appeals hereto«
fore taken where the appeal has not been dismissed in the
manner prescribed by the rules of the appellate court.

Intermediate Sec. 280. Intermediate orders affecting the judgment may
ordera atfecting R .

tho Judgmett be reviewed ow the appeal. Upon an appeal from a judgment,
may bhe 1eviwe

ou wpjual the court may review any intermediate order involving the
merits and nccessarily effecting the judgment.

Judgmont on Bee. 281. Judgment on appeal. Upon an appeal from a

“opust judgment or order, the appellate court may reverse, affirm, or
modify the judgment or order appealed from, in the respect
mentioned in the notice of appeal, and as to any or all the
parties, and may, if necessary or proper, order a new trial.
When the judgment is reversed or modified, the appellate court
may make complete restitution of all property and rights lost
by the erroneous judgment.

Yime ot appemt  SCC. 282. Time for appealing. The appeal to the supreme
court under subdivision 2 of section 10 of this code, must be
taken within sixty days after written notice of the order shall
have been given to the party appealing; every other appeal
allowed by the second chapter of this title must be taken within
two years after the judgment shall be perfected by filing the

Judgment-roll.

CHAPTER II.

APPEALS TO THE SUPREME COURT.

SecTion 283. Appeal,in what cases

284 On appeal, security must be given or deposit made;
unless waived

285. On judgment for money, security to stay execution.
New undertaking in sureties on first becoming in«
solvent

286. If judgment be to deliver document or personal
property, it must be deposited or security given

287. If judgment be to execute conveyance, it must be-
executed and deposited

288. Security where judgmentis to deliyer real property
or for a sale of mortgaged premises
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Becrion 289. Stay of proceedinas upon security being given
290. ¥Undertakings may bo in one instrument or several
291, Security to be approved and sureties to justify
202. Perishable property may be sold, notwitlistanding
appeal
203. Undertaking must be filed

a1

Sec. 283. Appeal, in what cases. An appeal may be taken Appeot in whas

to the supreme court in the cases mentioned in scction 10,
when any of the courts mentioned therein shall render judg-
ment upon & verdict taken subject to the opinion of the court ;
the questions or conclusions of law, together with a concise
statement of the facts upon which they arose, shall be pre-
pared by and under the direction of the court, and shall be
filed with the judgment-roll, and be deemed a part thereof, for
the purpose of a review in the supreme court. The provisions
of this section shall apply to any judgment therein mentioned
that has been heretofore rendered, and, upon which an appeal
has been brought and is now pending, or upon which an appeal
shall hereafter be brought. When the return has already
been filed with the clerk of the supreme court such statement
shall be filed with him, and be deemed a part of such return.

Sec. 284. On appeal, security must be given or deposit made,
unless waived. To render an appeal effectual for any purpose,
a written undertaking must be exccuted on the part of the ap-
pellant, by at least two sureties, to the effect that the appel-
lant will pay all costs and damages which may be awarded
against him on the appeal, not exceeding two hundred and
fifty dollars; or that sum must be deposited with the clerk with
whom the judgment or order was entered, to abide the event of
the appcul.  Such undertuking or deposit may be waived by a
written eonsent on the part of the respendent.

Sec. 285. On judgment for money, security to stay execu-
tion. New undertakingon sureties in first becoming insolvent.
If the appeal be from a judgment directing the payment of
money, it shall not stay the execution of the judgment, unless
8 written undertaking be executed on the part of the appellant
by at least two sureties, to the effect that, if the Judgment ap-~
pealed from, or any part thereof, be affirmed, or the appeal be
dismissed, the appellant will pay the amount dircoted to be

cuses

Security givew
on appeal

Security given
to stay execu-
tion on judg
ment for Mosay
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3

paid by the judgment, or the part of such amount as to which
the judgment shall be affirmed, if it be affirmed only in part,
and all damages which shall be awarded against the appcllant
upon the appeal. Whenever it shall be made satisfactorily to
appear to the court that since the execution of the undertaking
the surcties have become insolvent, the court may, by rule or
order, require the appellant to execute, file, and serve a new
undertaking as above; and in case of neglect to execute cuch
undertaking within twenty days after the service of a copy of
the rule or order requiring such new undertaking, the appeal
may, on motion to the court, be dismissed with costs. When-
cver it shall be necessary for a party to any action or proceed-
ing to give a bond or an undertaking, with surety or sureties,
he may, in lieu thereof, deposit with the officer or into court,
as the case may require, money to the amount for which such
bond or undertaking is te be given. The-court in which such
action or proceeding is pending may direct what disposition
shall be made of such money, pending the action or proceeding.
In any case where, by this section, the money is to be deposit-
cd with an officer,a judge of the court, at special term or at
chambers, upon the application of cither party, may, before
such deposit is made, order it to-be deposited in court instead
of with such officer; and a deposit made, pursuant to such or-
der, shall be of the same effect as if made with such officer.

Tn eato of Sec. 286. If judgment be to deliver document or personal
judgment to

geliverdocu-  property, it must be deposited, or security be given. If the
Jjudgment appealed from direct the assignment or delivery of
documents or personal property, the execution of the judgﬁlent
shall not be stayed by appeal, unless the things required to be
assigned or delivered be brought into court, or placed in the
custody of such officer or receiver as the court shall appoint,
or urless an undertaking be entered into on the part of the ap-
pellant, by at least two sureties, and in such amount as the
court ghall direct, to the cffect that.the appellant will obey the
order of the appellant court npon the appeal.

. ) .
vt to V9B Sec. 9287. If to execute conveyance, 1t must be executed and

ment to

ul . . .
auce | omTey deposited. If the judgment appealed from direct the execution

of a conveyance or other instrument, the execution of the judg-
ment shall not be stayed by the appeal until the instrument
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shall have been executed and deposited with the clerk with
whom the judgment is entered, to abide the judgment of the
appellate court.

Sec. 288. Security where judgment i3 to deliver real prop- g’offzs:eoroga{‘.”fi
exty or for a sale of mortyaged premises. If the Jjudgment mortaged
appealed from direct the sale or delivery of possession of real ’
property, the execution of the same shall not be stayed; unless
a written undertaking be exccuted on the part of the appellant,
with two sureties, to the effect that, during the possession of
such property by the appellant, he will-not commit, or suffer to
be committed, any waste thereon, and that if the Jjudgment be
affirmed, he will pay the value of the usc and occupation of the
property, from the time of the appeal until the delivery of pos-
session thereof, pursuant to the judgment, not exceedinz a sum
to be fixed by a judge of the court by which judgment was ren~
dered, and which sLall be specified in- the undertaking. When
the judgment is for the sale of mortgaged premises, and the
payment of a deficiency arizing upon the sale, the undertaking
ehall also provide for the payment of such deficiency.

See. 280. Stay of pioccedings upon security being G gpug or proceed
Whenever an appeal is perfected as provided by seciions 285, o iving
280, 257, and 288, it stays all further proceedings in the court
below upon the julgment and appeal from, or upon the matter
embraced therein ; but the court below may proceed upon any
other matter included in the action and not affected by the
Judgment appealed from. And the court below'may, in its dis-
cretion, dispense with or limit the sccurity required by sections
285, 2806, and 288, when the appellant is an executor, adrin«
istrator, trustee, or other person acting in another’s right ; and
may also limit sueh security to an amount not less than fifty
thousand dollars, in the cases mentioned in sctions 28¢, 237,
and 238, where it would otherwise, according to those sections,
exceed that sum,

Sec. 290. Undertakings may be in one instrument or sev- Undertaing me -
eral. The undertakings prescribed by sections 284, 285, 286, strument of
and 283, may be in one instrument or several, at the option of
the appellant ; and a copy, including the names and residence
of the sureties, must be served on the adverse party, with the
notice of appeal, unless a deposit is made as provided in section
284, and notice thereof given,
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Security must Sece. 291, Security to be approved and to justify. An un-

be approved &c . .
dertaking upon an appeal shall be of ne effect, unless it be
accompanied by the affidavit of the sureties that they are each
worth double the amount specified therein. The respondent
may, however, cxcept to the sufficiency of the sureties, within
ten days after the notice of the appeal; and unless they or
other sureties jnstify before a judge of the court below, as prea
scribed by sections 148 and 149, within ten days thereafter,
the appeal shall be regarded as it no undertaking had been giv-
en. The justification shall be upon a notice of not less than
five days.

When perisna-  5eC. 293, Perishable property may be sold notwithetanding

Hio may bosold appeal. In the cases not provided for in sections 285, £86,
287, 288, and 289, the perfecting of an appeal, by giving the
undertaking mentioned in section 284, shall stay proceedings
in the court below upon the judgment appealed from, except
that where it directs the sale of perishable property, the court
below may order the property to be sold, and the proceeds there-
of to be deposited or invested, to abide the judgment of the ap-
pellate court.

Cndertating Sec. 203. Undertaking must be filed. The undertaking
mustbsdied  mygt be filed with the clerk with whom the judement or order
appealed from was ordered.

TITLE XII.

OF THIE MISCELLANEOUS PROCZEDINGS IN CIVIL ACTIONS, AND
GENERAL PROVISIONS.

Craprer 1. Submitting a controversy without action,

IL. Proceedings against joint debtors, heirs, legatees,
devisees, and tenants holding under a judgmens
debtor.

III. Confessior of a judgment without action.

IV, Offers of the defendant to com promise the whole eor
a part of the action.

V. Admission or inspection of writings.

VI. Examinations of parties.
VII. Examination of witnesses.
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Crmar. VIII. Zlotions and orders.
I1X. Entitling afiidavits.
X. Computation of time.

XI. Notices, and filing and service of papers.
XII. Duties of sheriffs and coroners.

XIII, Accountability of guardians.

XIV. Powers of referees.

XV. Miscellaneous provisions.

CHAPTER I.

SUBMITTING A CONTROVERSY WITHOUT ACTION.

&scrioNy 294, Controversy, how submitted without action,
295. Judgment.

296. Judgment, how enlorced or appealed from.

Sec. 294. Controvcrsy, how submitted without action. Pare
ties to a question in difference, which might be the subject of a
civil action, may, without action, agreeing upon a case contain-
ing the facts upon which the controversy depends, and present
a submission of the same to any court which would have juris-
diction if an action had been brought. But it must appear by
affidavit that the controversy is real, and the proceeding in
good faith, to determine the rights of the parties. The court
shall thereupon hear and determine the case, at a general

term, and render judgment thereon, as if an action were de-
pending.

Sec. 295. Judgment. Judgment shall be entered in the
judgment-book, as in other cases, but without costs for any pro-
ceeding prior to notice of trial. The case, the submission,

and a copy of the judgment shall constitute the judgment-
roll.

Sec. 296. Judgment, how euforced or appealed from. 'The
judgment may be enforced in the same manner as if it had beea
répdered in action, and shall be subject to appeal in like man-
her.

95
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CHAPTER II.

PROCEEDINGS AGAINST JOINT DEBTORS, IIEIRS, DEVISEES, LEGA+<
TEES, AND TENANTS IIOLDING UNDER A JUDGMENT
DEBTOR.

Section 207. Parties, not summoned in action on joint contract,

may be sumimoned alter judgment

293, If judgment debtor dit, his representatives may be
summoted

289, Ferm of summons

300. Summons to be accompanied by afidavit of amount
due

501, Party summoned may answer and defend

302, Subzequent pleadings and proceedings the same as
in an action

303, Answer and reply to be verificd as 1 an action

Partionnot’ See. 207, Parties, not sumiioned in action onjoint contract,
sumoneb o

joint contrat  mdy be swinmonsd after judgment. When a judgment shall
W Judsment " be recovere:l against one or move of several persons jointly ins
debted upon a contract, by procecding as provided in section
82, these who were not orizinaily summoned to answer the com-
plaint 1nay be suminoned to show cause why shey should not be
bound by the julgment,in the same manner as if they had been
originally summoned.
On derth of Sec. 208. If judgment debtor diz, Lis representatives may
?ﬁisgﬁ‘&:}gz be summoned. In caseof the death of a judgment debtor after
judgment, the heirs, devisces, or legatees of the judzment debt«
or, or the tenants of real property owned by him ‘and affected
by the judawent, may, after the expiration of three years from
the time of granting.letters testamentary or of administration
upon the estate of the testator or intestate, be summoned to
show cause why the julgment should nct be enferced against
the estate of the judgment debtor in their hands respectively;
and the personal representatives of a deceased judgment debt-
or may be summoned, atany time within one year after their ap-

pointment.
Sec. 299. Form of summons. The summons provided in

the last two sections shall be subscribed by the judgment creditor,
6 .
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his representatives or attorney, shall: describe the judgment, Form of suni-
and require the person summoned to show cause within twenty

days after the service of the summons ; and shall be served in

liké manner as the original summons.

Sec. 300. To be accompanied by affidavit of amount due. Tebessiom-
The sunmons shall be accompanied by an affidavit of the person »fdavit
subscribing it, that the judgment has not becn satisfied, to his
knowledge or information and belief, and shall specify the

amount due thereon.

Sce. 801. Party summonced may answer and defend. Upon t;!’\tgmmm“‘
such summons, the party summoned may answer within the
time specified thercin, denying the judgment, or setting up any
defence which may have arisen subsequently; and, in addition
thercto, if be be procecded against according to scction 297, he
may make the same defence which he might have originally
made to thcaction, cxcept the statute of limitaticns.

Sec. 802. Subsequent plecadings and proceedings same as in %‘113‘53&;?:\“
action. The party issuing the summons may demur or reply proseciiig:
to the answer, and the party summoned may demur to the re-
ply; and the issue may be tried and judgment may be given in
the same manncr as in an action, and enforced by execution or
the application of the property charged to the payment of the

judgment may be compelled by attachment, if necessary.

Sec. 303. Answer and reply to be verified as in an action. Answer axd reply
The answer and reply shall be verified in the like cases and
manner, and be subject to th> same rules, as the answer and
reply in an action.

CHAPTER III.

CONFESRICN OF JUDGMENT WITHOUT ACTION.

SectioN 304. Judgment niay be confessed for debt due or for contin-
gent liability.
305, Statement in writivg and form thereof,
306. Judgment and execution.

Sec. 804, Jud v . N
Se udgment may be confessed for debt due or con Oontession o/

tingent ligbility. A judgmeat by confession may be entered, debt aus



Statement in
writing

Jndgment and
o2 eCculion

CIVIL PROCEDURE

without action, either for money due or to become due, or to se-
cure any person against contingent liability on behalf of the
defendant, or both in he manner prescribed by this chapter.

Sec. 805. Statementin writing, aud form thereof. A state-
ment in writing must be made, signed by the defendant and veri-
fied by his oath, to the following effect :

1. It must state the amount for which judgment may be en-
tered, and authorize the entry of judgment therefor.

2. If it be for money due or to becomo due, it must state
concizely the facts out of which it arose, and must show that
the sum confessed therefore is justly due, or to become due.

3. Ifit be for the purpose of securing the plaintiff against a
contingent liability, it must state concisely the facts constitut~
ing the liability, and must show that the sum confessed therc«
fore does not exceed the same.

Sce. 306, Judgment aud execution. The statement may
be filed with the clerk of the district court in the county where
the Jndgment is bronght to be obtained, who shall endorse upon
it, and enter upon the judgment book a judgment of the dis-
trict court, for the amount confessed, with five dollars costs, to-
gether with disbursements. The statement and aflidavit, with
the judgment endorsed, shall thenceforth become the judgment
roll. Execution may be issued and enforced thereon, in the
same manner as upon judgments in ather cases in such courts,
When the debt for which the judgment is recovered is not all
due, or is payable in installments, and the icstallments are not
all due, the execution may issue upon such judgment for the
collection of such installments as have become due, and shall
be in the usual form, butshall have endorsed thereon, by the
attorney or person issuing the same, a direction to the sheriff
to collect the amount due on such judgment, with interest and
costs, which amount shall be stated, with interest thereon, and
the costs of said judgment. Notwithstanding the issue and
colléction of such execution, the judgment shall remain as se-
curity for the installments thereafter to become due, and when-
ever any further installments become due, execution may, in
like manner, be issued for the collection and enforcement of
the same.
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CHAPTER IV.

OPFER OF THE DEFENDANT TO COMPROMISE TIHE WHOLE OR A PART
QF THE ACTION.

Secrion 307. Offer of compromise.
308. Defendant may offer to liquidate damages.
309. Lffect of acceptance or refusal of offer.

99

Sec. 307. Offer of compromise. The defendant may at any time Compromis?

béfore the trial or verdict, serve upon the plaintiff an offer in writing
to all judgment to be taken against him for the sum or property, or
to the effect therein specified, with costs. If the plaintiff accept the
offer, and give notice thereof in writing, within ten days, he may file
the summons, complaint, and offer, with an affidavit of notice of ac-
ceptance, and the clerk must thereupon enter judgment accordingly..
I€ the notice of acceptance be not given, the offer is to be deemed
withdrewn, and cannot be given in evidenee; and if the plaintiff fail
to obtain a more tavorable judgment, he ¢ nnot recover costs, but
must pay the defendant’s costs from the time of the offsr,

Sec. 308. Defendants may offer to iqguidate damages conditionally.
In an action arising on contract, the defendant may, with his answer
serve upon the plaintiff an offer in writing, that if he fail in his de-
fence, the damages be assessed at a specified sum; and if the plain-
tiff signify his acceptance thereof in writing, with or before the no-
tice of trial, and on the trial have a verdict, the damages shall be
assessed accordingly.

Sec. 309. Eject of acceptauce of refusal of anoffer. If the plain
tiff do not accept the offer, he shall prove his damages as if it had
not becen made, and shall not be permitted to give it in evidence.
And if the damages assessed in his favor shall not exceed the sum
mentioned in the offer, the defendant shall recover his expenses
incurred in consequence of any necessary preparations or de-

fence in respect to the question of damages. Such expenses shall
be ascertained at the trial.

CHAPTER V.

ADMISSION OR INSPECTION OF WRITINGS.

SectioN 310. Admission or inspection of writings.

Defendant inty
otfer to tHiquicale
damages

Effect of accepte
ance or )
rofusal of effer
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Admission ef Bec. 810. Admission or inspection of writings. Inspection and

writings copy of books, papers, and documents, how oblaincd, Either party
may exhibit to the other, or to his attorney, at any time before the
trial, any paper material to the acticn, and request an admission in
writing of its genuinenecss. If the adverse party, or his attorney,
fail to give the admission within four days after the request, and if
the party exhibiting the paper be afterwards put to expense in order
to prove its genuineness, and tt e samc be finally proved or admitted on
the trial, such expense, to be ascertained at the trial, shall be paid
by the party refusing the admission, unless it appear to the satisfac~
tion of the court, that there were good reasons for the refusal. The
court before which an action is pending, or a judge or justice thereof,
may, in their discretion, and upon due notice, order cither party to
give to the other, within a specified time, an inspection and copy, or
permission to take a copy, of any books, papers, and documents, in
his pdssession or under his control, containing evidence relating to the
merits of the action or the defence therein. If compliance with the
order be refused, the court, on motion, may exclude the paper from
being given in evidence, or punish the party refusing, or both.

CHAPTER VL

EXAMINATION OF PARTIES.

Secrion 311. Action for discovery abolished.

312. A party may examine his adversary as a witness,

313. Such examination also allowed betore trial: Proceeding
therefor.:

314. Party, how compelled to attend.

315. Testimony of party may be rebatted.

316. Effcct of refusal to testify.

217, Testimony of a party not responsive totheinquiries may
be rebutted by the oath of the party calling him.

318. Persons for whom action is brought or defended may

be examined.

tion 1 .Secl- 311. Actionfor discovery abolished. No action to ob~

tiseovery abol- tain discovery under oath, in aid of the prosecution or defence of
another action, shall be allowed, nor shall any examination of a
party be had on behalf of the adverse party, except in the man-
ner prescribed by this chapter.
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Sec. 312. A party may examine his adversary as a witness. A pariymsy

exzmine hin

A party to an action may be examined as a witness, at the in- 24757 **

stance of the adverse party, or any of several adverse parties,
and for that purpose may be compelled, inthe same manner,
and subject to the same rules of examination, as any other wit-
ness, to testify, either at the trial, or conditionally, or upon
commission.

Sec. 313. Such ezaminatiou also allowed before trial. Pro- Suck examina-
ceedings therefor. The examination, instead of being had at fore trisl’
the trial, as provided in the last section, may be had at any
time before the trial, at the option of the party claiming it, bes
fore a judge of the court, on a previous notice to the party to
be examined, and any cther adverse party, of at least five days,
unless, for good cause shown, the judge order otherwise. But
the party to be examined shall not be-compelled to attend in any
other county than that of his residence, or wheré he may be

gerved with a summons for his attendance.
fiow to eompel

Sec. 314. Party how compelled to attend. The party to be parsy to attend
examined, as in the last section provided, may be compelled to
attend in the same manner as a witness who is to be examined
conditionally ; and the examination shall be taken and filed by
the judge in like manner, and may be read by either party on
the trial.

Sec. 815. Testimony of party may be rebutted. The ex= romitens
amination of the party, thus taken, may be rebutted by ad- pliowed
verse testimony.

Sec. 316. Effect of refusal to testify. If a party refuse te Befusalto

: . . . testity
attend and testify, as in the last four sections provided, he may :
be punished as for a contempt, and his complaint, answer, or

reply, may be stricken out.

Bec. 817. Testimony by a party not responsive to the in« Testimeny of »
quiries may be rebutted by the oath of the party calling him. {tiiriemsy be
A party examined by an adverse party, as in this chapter pro- Larri.’s
vided, may be examined on his own behalf, subject to the same csiliog bim

rules of examination as other witnesses.

Sec. 318. Persons for whom action 8 brought or defended Phintift or
defendant may

may be examined. A person for whose immediate benefit the beexamined
action is prosecuted or defended, though not a party to theac-
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tion, may be examined as a witness, in the same manner, and
gubject to the same rules of examination, as if he were named as
a party.

CHAPTER VIIL

EXAMINATION OF WITNESSES..

Section 319. Interest not-to exclude a witness. ‘
320. Parties to actions and special proceedings may be wit-
nesses on their own behalf, except-in certain cases.

Sec. 819, Interest not to extliide a witness. No person of%
ferred as a witness shall be excluded by reason of his interest
in the event of the action.

Sec. 820. Parties to actions, and special proceedings may
be ezamined as witnesses on their own behalf, except in certain
cases. A party to an action or special proceeding, including
proceedings in probate courts and proceedings for tHe summary
recovery of the possession of land, may be examined'as a witness
on his own behalf, or in behalf of any other party, in the same

manner, and subject to the same rules of examination, as any
other witnesses :

Provided, however, That the assignor of a thing in action
shall not be examined in bebalf of said party, nor shall a party
to an action be examined in his own behalf in respect to any
transaction or communication had personally by said assignor,
or said party, respectively, with a deceased person, against par-
ties who are the executors, admininistrators, heirs-at-law, next
of kin, or assignees of such deceased persom,. where they
have acquired title to the cause of action immediately. from
such deceased person, or have been sued as suck by the execu~
tors, administrators, heirs at-law, next of kin, or assignees
But where such: executors, administrators, heirs-at-law, next of
kin or assignees shall be examined on their own behalf in ren
gard to any conversation or transaction had between the de~
ceased person and said assignor, or said party, respectively,
then the said assignor or the said party may be examined in re-
gard to such conversation or transaction, but not in regard to
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any new matter. But if the testimony of a party to the action
or proceeding has been taken, and he shall afterwards die, and
ofter his death the testimony so taken shall be used upon any
trial or hearing, in behalf of his executors, sdministrators, heirs-
dt-law, next of kin, or assignees, or other party, or the assign-
or of a thing in action, shall be a conrpetent witness, as to any
and all matters to which the testimony so taken relates, not-
withstanding anything in this section contained to the contrary
thereof. The husbavd can, in no case, be a witness for or
against the wife, nor the wife for or against the busband, unless
the contract or facts to be sworn to are in the exclusive knowl-
edge of suth husband or wife, as agent or otherwise, in which
case but one can testify, and unless in a eriminal proceeding for
a crime committed by one against the other.

CIIAPTER VIiII.

MOTIONS AND ORDEKRS.

fecriox 321. Definition of an order.
322, Definition of a motion. Motions, how and when

made. Stay of proceedings, Corhpelling parties to
testify on motiens.

323. Notice of motion.
o

324. In absence, &c., of judge at chambers, motion may
be transferred to another judge.

325. Enlarging time for the proceedings ih an action.

Sec. 321. Definition of an order. Every direction of & orger dennes
court or judge, made or entered in writing, and not included
in jitdgment, is denominated an order.

Sec. 322. Definition of a motion. Motions, how and where y o0 genod
made. Stay of proceedings. Compelling parties to testify.

1, Anapplication for an order is a motion.

2, Orders made out of court, without notice, may be made
By any judge of the court, in any part of the Territory.

3, Motions upon notice must be made within the district in
which the action is triable.

4, In all the districts, a motion to vacate or modify a provi-

siona! remedy, and an appeal from an order allowing & provi-
4
1 ¥
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sional remedy, shall have preference over all other motions.

5, No order to stay proceedings for a longer time than
twenty days, shall be granted by a judge out of court, except
upon previous notice to the adverse party. . Whenever any
party intends to make or oppose a motion in any court of record,
and it shall be necessary for him to have the affidavit of any
person who shall have refused to make the sawe, such court
may, by order, appoint a referee to take the affidavit or depo-~
sition of such person. Such person may be subpecnaed and
compelled to attend and make an afidavit before such referee,
to whom it is referred to try an issue, and the fees of such
referee, for such service, shall be three dollars per day.

Noticoof motion  5ec. 823. Notice of motion. When a notice of a motion is
necessary, it must be served three days before the timeappoint-
ed for the hearing ; but the court or judge may by an order to
show cause, prescribe a shorter time.

In absence &c Sec. 324. In absence Je., of judge at chamlbers. Motion
fjudge at . . .
‘cuanbors may be transferred to another judge. When notice of a motion

is given, or an order to show cause is returnable before any
judge, out of court, and, at the time fixed for the motion, he is
absent, or unable to hear 1t, the same may be transferred, by
his order, to some other district judge in the Territory.

Pxtencion ot Sec. 325. Enlarging time for the proceedings irn action.

vrocsedings in - The time within which any proceeding in an action must be
had, after its commencement, except the time within which an
appeal must be taken, may be enlarged, upon an affidavit show-
ing grounds therefor, by a judge of the court. The affidavit,
or a copy thereof, must be served, with a copy of the order, or
the order may be disregarded.

CITIAPTER IX.

ENTITLING AFFIDAVITS.

Fatitling

afidavits Sec. 326. Entitling afiidavits. Affidavits defcetively enti-
tled, valid. It shall not be necessary to eatitle an affi-
davit in the action, but an affidavit made without a title, or
with a defective title, shall be as valid and effectual, for every
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purpass as if it were duly entitled if it intelligibly refer to the
action or procecding_ in which it is made.

CHAPTER X.
COMPUTATION OF TIME.

Sec. 827. Computation of Time. Time, how computed. Computation of
The time within which an act is to be done, as herein provided,
shall be computed by excluding the first day, and including the
last., If the last day be Sunday, it shall be excluded.

CHAPTER XI.

NOTICES, AND FILING AND SERVICE GF PAPERS.

Section 328. Notices, &e, how served.
329. Seryice, how made
330. Service by mail
%, The like
. Double time where service by mail
Nolice of motion, &e., where personally served
. When papers need not be served on defendant
. Servico of papers where parties reside out of the
Territory
Summons and pleadings to be filed

L W ¢
¢y w C
N b=

9 WS
[V

o RSO T e
o LI Lo [o%]
QU W

S:O )

o

Service on attorney
When this chapter does not apply

¢ -

Sec. 328. Nuiices, Le., Tow sorved. Notices shail be in Writing; Notice &c hew
and notices and other papers may be served on the party or attorney, **"*
in the manner preseribed in the next three scetions, where not other-
wise provided by this act,
Sec. 329. Scrvice how made. The scrvice may be personal, or service now
by delivery to the party, or attorney, on whomthe scrviee is required ™
to be made; or it may be as follows :
1,If upen an attorncy, it may be made during his absence from his
office, by leaving the paper with his clerk thercin, or with a person
having charge thercol 5 or when there is no persen in the office, by
Jeaving it, between the hours of six in the morning and nine in the
evening, in a conspicuous place in the office ; orif it be not open 80
as to admit of such service, then by leaving it at the attorney’s ress
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idence, with some psrson of suitable age and discretion.

2, If upon a pariy, it may be made by leaving the paper at his res-
idence, between the hours of six in the morning and nine in the
evening, with some person of suitable age and discretion.

servicevy mat  See. 330. Service by mail. Sertice by mail may be made when
the person making the service and the person on whom it is to be
made reside in differeiit places, between which there is a. regular
communication by mail.

Samo Sec. 331. Same. lu case of service by mail, the paper must be
deposited in the post office, addressed to the person on whom it is to

be served, at his place of rcsidence, and the postage paid.
Pouble tims . R Y s PR
wheuscrved by Sec. 882, Pouble time when served by mail. Wien the service is

mait by mail, it shall be double the time required in cases of personal ser~
vice, except service of notice of trial, which may be made sixtcen
days before the day of trial, including the day of service.

Notice of Sec. 833. Notice of motion, &c., when personally served. Notice
motion & I of & motion, or other proceeding before a court or judge, when per-
served

sonally served, shall be given at least three days before the time aps
pointed therefor.

Whem'papers Sec. 334, When papers need not be served on defendant. Where
need not be . .
served on a defendant shall not have demurred or answered, service of notice
defendant

or papers, in the ordinary proceedings in an action, necd not be made

upon him or his attorney, if notice of appearance in the action has
been given.

Sereioclof prners Sec. 835. Service of papers where parties reside out of the Terris
tory. 'Where a plaintiff or a defendant who has demurred or answered,
or gives notice of appearance, 1esides out of the Territory, and has
no attorney in the action, the service may be made by mail, if his
residence be known ; if not known, on the clerk for the party.

Summonsand Sec. 336. Summons and pleadingsto be filed. The summons and
Dleg 6% 10 %% 16 several pleadings in an action shall be filed with the clerk with-

;2 ten days after the service, thereof, respectively, or the adverse
party, on proof of the omission, shall be entitled, without notice; to
an order from a judge that the same be filed within a time to be
specified in the order, or be deemed abandoned.

Nervice on Sec. 837. Service on attorney. Where a party shall have an at-

sttorney torney in the action, the service of papers shall be made upon the
attorney, instead of the party.

hen this Sec. 338, When this chapter does no.t apply. The provisions of

avt apply this chapter shall not apply to the service of a summons, or other

process, or of any paper to bring a party into contempt.
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CHAPTER XII.

DUTIES OF SHERIFFS AND CORONERS

107

Sec. 339. Duty of sheriff and coroner in serving or cxecuting PO purytofofaex

cess, and how enforced. 'Whenever, pursuant to this act, the sheriff
may be required to serve or execute any summoas, order, or judg-
ment, or to do any other act, ke shall be bound to do so in like man-~
ner as upon process issued to him, and shall be equally liable in all
respects for neglect of duty; and if the sheriff be a party, the cor~
oner shall be bound to perform the service, as he is now bound tb
execute process where the sheriff'is a party; and the provisions of
this act relating to the sheriff shall apply to coroners when the sher-
ff is a party.

CHAPTER XTIII.

ACCOUNTABILITY OF GUARDIANS.

Sec. 8340. Guardian not to receive property until security given. No
guardian appoinied for an infant shall be permitted to receive prop-
erty of the infant, until he shall have given sufficient security, ap~
proved by a judge of the court, to account for and apply the same,
under the direetion of the court.

CHAPTER XIV.
POWERS OF REFEREES.

Sec. 34d. Powers of referees. Every referee appointed pursuant
to this act shall have power to administer oaths in any proceeding
before him, and shall have genmerally the powers now vested in a
referee by law.

CHAPTER XV.

MISCELLANEOUS PROVISIONS.

Secrion 342, Paperslost or withheld, how supplied
343. Where undertakings to be filed

in serving
process

Guardian not'to
receive property
until security’
given

Powers of
referecs
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Secrion 344. Time for publication of notices, how computed
345, Laws of other states and governments how proved

Sec. 342. Papers lost or withkeld, how supplied. 1f ac
original pleading or papers be Jost or withield by any person,
the court may authorize a copy thereof to be filed and used
instead of the original.

Sec. 313. Where undertaking to be filed. The various
undertakings to be given by this act must be filed with the
clerk of the court, unless the eourt cxpressly provides fora
different disposition thereof, except that the undertakings pro-
vided for by the chapter on the claim and delivery of personal
property, shall, after the justification of the surcties, be de-
livered by the sherilf to the parties respectively for whose-ben-
ciit they are taken,

Sec. 344, Time for publication of notices, how computed.
The time for publication of legal notices shall be computed so
as to exclude the first day of publication and include the day
on wiich the act cr event, of which notice is given, is to hap-
pen, or which complctes the full period reguired for publica-
tion,

Sec. 845. Laws of other states and governiments, how prov-
ed. Printed copies in volumes of statutes, or other written
law, cnacted by any other State or Territory or foreign gov-
ernment, purporting or proved to have been published by the
autherity thereof, or proved to be commonly admitted as evi-
dence of the existing law in the courts and judicial tribunals of
such State, Tcrritory or goverament, shall be admitted by the
courts and Territorial cofficers of this Territory on all occasions
as presumptive evidence of euch laws. The unwritten or com«
mon law of any other State or Territory, or foreign governs
ment, may be proved as facts by parole cvidence; and the
books of reports of cases adjudged in their courts may also be
admitted as presurzptive of such law.

TITLE XIII.

ACTIONS IN PARTICULAR CASES.

Cuaprer I. Actions against foreign corporations
IT. Actions in place of scirc fucias, quo warranto and of ins
formations in the nature of a quo warrante
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Cuar. IIL. Actions for the partition of real property
IV. Actions to determine conflicting claims to real property

and for waste and nuisance
V. General provisions: relating to actions concerning real

property
CHAPTER I.

AGAINST FOREIGN CORPORATIONGS.

Seo. 846. Where and by whom brought. An action against Weere and vy

. whom birought
a gorporation created by or under the laws of any other State
government, or country, may be brought in any of the district

courts of this Territory, in the following cases :
1. By a resident of this Territory, for any cause of action;
2. By a plaintiff not a resident of this Territory, when the
cause of action shall have arisen, or the subject of the aetion

shall be situated withid this Territory.

CHAPTER II.

ACTIONS IN PLACE OF SBCIRE FACIAS, QUO WARRANTO, AND OF
INFORMATION IN THE NATURE OF QUO WARRANTO.,

Section 347, Scire facias and quo warranto abolished, and this chap

ter substituted

348. Action may be brought by direction of the legislature
by any prosecuting attorney, to vacate a charter

349. Action to annul a corporation, when and how brought
by the prosecuting attorney, by leave of the supreme
courd

350, Leave to sue, how obtained

351. Action upon information or complaint of course

352. Action, when and how brought to vacate letters patent

353. Relator, when to be joined as plaintiff’

354, Complaint and arrest of defendant in action for
usurping an ofiice

355. Judgment in such actions

356. Assumption of office, &c, by relator, when judgment
is in his favoe

357. Proceedings against a defendant, on his refusal to de-
liver books or papers
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SecrioN 358. Damages, how recovered

359. One action against several persons -elaiming office ¢
franchise

360. Penalty for usurping office or franchise, how awarded

361. Judgment of forfeiture against a corporation

362, Costs against a corporation or persons claiming to be
such, how collected

363. Restraining corporation, and appeintment of a receiver

364. Action for forfeiture of property to the people

Feirefactas and  Sec. 347, Scire faciae and quo warranto abolished, and this

qao warranto
abolished

Aetion may be
brought by ary
yrrosecuting
attorney to
vacate a charter
by the direction
of the legisia~
e

Mannee of
bringing an
actiom jto annu
a charter

chapter substicuted. The writ of scire facias, the writ of guo
warranto, and proceedings by information in the nature of quo
warranto, are abolished ; and the remcdies heretofore obtaina-
ble in these forms may be obtained by civil actions under the
provisions of this chapter. But any proceeding heretofore
commenced, or judgment rendered, or right acquired, shall not
be affected by such abolition.

Sec. 348. Action may he Urowght by any prosccuting atuors
ney to wvecate a charter, by direction of the Lcgislature. An
action may be brought by any prosecuting attorney, in the
name ofthe people of this Territory, whenever the legislature
shall so direct, against a corporation, for the purpose of vacat
ing or annulling the act of incorporation, or an act renewing
its corporate existence, on the ground that such act or renewal
was procured upon some fraudulent suggestion or concealment
of a material fact, by the person incorporated, or by some of
them, or with their knowledge and consent.

Sec. 349. Action to annul a corpsration, when and hor
hrought by prosecuting attorney, by leave of supreme court. An
action may be brought by any prosecutingattorney, in the name
of the people of this Territory, onleave granted by the supreme
court or judge thereof, for the purpose of vacating the charter
or annulling the existence of a corporation other than municip
al, whenever such corporation shall :

1. Offend against any of the provisions of the act or acts
creating, altering, or renewing such corporation ; or,
2. Violate the provisions of any law by which such corpo-

ration shall have forfeited its charter by abuse of its power;
or, \
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3. Whenever it shall have forfeited its privileges or frans
chises by failure to exercise its powers; or,

4. Whenever it shall have done or omitted any act which
amounts to a surrender of its corporate rights, privileges, and
franchises ; or,

5. Whenever it shall exercise a franchise or privilege not
cenferred upon it by law. And it shall be the duty of any
prosecuting attorney, whenevar he shall have reason to believe
that any of these acts or omissions can be established by proof
to apply for leave, and uponieave granted to bring the action,
in every case of publicinterest, and also in every other case in
which satisfactory security shall be given to indemnify the peo-
ple of this Territory against the costs and expenses to be in-
currzd thereby.

Sec. 350. Leave, hew obtained. Leave to bring the action Leave how
may be granted upon the application of any prosecuting attor- ****"*
ney; and the court or judge may, at discretion, direct notice
of such application to be given to the corporation or its officers,
previous to granting such leave, and may hear the corporation
in opposition thereto.

Sec, 8381. Action wupon daformation or complaint of course. , .on apon
An action may be brought by any prosecuting attcrney in the {fopiiecs, °F
name of the people of this Territory, upon his own information, °**"°
or upon the complaint of any private party, against the parties
offending in the following cases ;

1. When any person shall usurp, intrude into, or umbawfully
hold or exercize eny public office, civil or military, or any fran-
chise within this Ferritory, or any office in a corporation crea<
ted by the authority of his Territory; or,

2. When any public officer, civil or military, shall have done
orsuffered an act which, by the provisions of law, shall make a
fo-feiture of this oftice; or,

8. When any association or number of persons shall act with~
in this Territory a8 a corporation, without bcing dulyincorpo~
rated.

Sce. 852. Action, when and Tow brought to rvacate letters ) iion wyen
patent. An action may be brought by any prosecuting attorney, *ee¥ vroutht
in the name of the people of this Territory, for the purpose of
vacating or annulling letters patent granted by the people of
this Territory, in the following cases:
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1. When he shall have reason to believe that such letters
patent werc obtained by means of some fraudulent suggestion
or concealment of a material fact, made by thc person to whom
the same were issued or made, cr with his consent or knowl-
edge; or,

2. When he shall have reason to belicve that such letters
patent were issued through misicke, or in ignorance of a mate-
rial fact; cr,

3. When he skail have reason to belicve that the patentee,
or those claimirg under him, have donc or omitted an act, in
violation of the terms and conditions on which the lctters pa-
tent were granted, or have by any other mcans forfcited the in-
tercst acquired under the sawe.

~

Relater when to ocC. 500, - Lldlator, when io be goired as . plaint/ff.  When
paiair. “* anaction shall be brought by the prosceuting attorney by vir-
tue of this chapter, on the relation or information of a person
having an interest in the guestion, the pame of such person
shall be jeined with the people as plaintiffi. And incvery such
case the prosccuting attorney may requirc as a condition for
bringing such action that satisfactory sccurity shall be given to
indemnify the people of the Territory againss the costs and ex--
penses to be incurred hereby.

Complaint end See. Soke Complaint and  arrest of defendant in action
srrest of defcus . s voT

dant in for for wsurping an ¢fice. NWlenever sueh action shall be brought
usurping an . . .

olice against a persen for usurping an office, the prosceuting  attor-

ney, in addition to the statcment cof the cause of action, may
also set forth in the coraplaint the name of the person rightfally
entitled to the office, with a statcment of his right thercto ; and
in sueh case, upon proof by affidavit that the defendant has re-
ceived fees or emoluments belonging to the office, and by means
of Lis usurpation thereof, an order may be grantedby a judge
of the supreme court for the arrest of such defendant, and
holding him to bail; and thereupon he shall be arrested and
held to bail, in the mannecr, and with the same effect, and sub-
Ject to the same rights and liabilities, 8s in other civil actions
where the defendant is subject to arrest.

Judgment in Sec. 855. Judgment ¢n such actions. In every such case,
Judgment shall be rendered upon the right of the defendant, and
also upon the right of the party so alleged to be entitled, or
only upon the riTgﬁt. of thedefendant, as justice shall require.
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Sec. 356. Assumption of office, fc., by relator, when judg- Assumption ot

g . flice &c b
ment is in his favor. If the judgment be rendered upon the reiator when

right of the person so alleged tobe entitled, and the same be in BisTavor
favor of such person, he shall be entitled, after taking the oath

of office, and executing such official bond as may be required

by law, to take upon himself the execution of the office; and it

shall be his duty, immediately thereafter, to dewand of the

defendant in the action all the books and papers in his custody,

or within his power, belonging to the office from which he shall

have been excluded.

Sec. 857. Proceedings against defendant, on refusal %o Proceeding
against defen-

deliver books or papers. If the defendant shall refuse or iiat on refusal
neglect to deliver over such books or papers, pursuant to the rooxs aad
demand, he shall be deemed guilty of a misdemeanor, and the ***°"

same proceedings shall be had, and with the same effect, to com-

pel delivery of such books and papers, as are or may hereafter

be prescribed by law.

Sec. 358. Damages how recovered. If judgment be render~ pamages how
ed upon the right of the person so alleged to be entitled, in recovered
favor of such person, he may recover, by action, the damages
which he shall have sustained by reason of the usurpation by
the defendant of the office from which such defendant has been
excluded.

Sec. 859. One action against several persons claiming ia case of
office or franchise. Where several persons claim to be entitled ciuiming e
to the same offico or franchise, one action may be brought
against all such persons, in order to try their respective rights

to such office or franchise.

Sec. 360. Penalty for wsurping office or franchise, how pyg 400
awarded. When a defendant, whether a natural person or g *"?i»8
corporation, against whom such action shall have been brought
shall be adjudged guilty of usurping or intruding into, or un~
lawfully holding or exercising any office, franchise, or privilege,
judgment shall be rendered that such defendant be excluded
from such office, franchise or privilege, and also that the plain-
tiff recover costs against such defendant. The court may also,
inits discretion, fine such defendant o sum not exceeding five
hundred dollars, which fine, when collected, shall be paid into
the treasury of the Territory.
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Judgment of Sec. 361. Judgment of forfeiture against a corporation.

forteiture

sxainat corpora- If it shall be adjudged that a corporation against which an
action shall have been brought pursuant to this chapter, has by
neglect, abuse, or surrcnder, forfeited its corporate rights,
privileges, and franchise, judgment shall be rendered that the
corporation be excluded from such corporate rights, privileges,
and franchises, and that the corporation be dissolved.

Gonts acainst Sec. 362. Costs against corporation, or persons claiming

PR ¢0 be such, how collected. If judgment be rendered in
such action against a corporation, or against persons claiming
to be a corporation, the court may cause the costs therein to be
collected by execution against the persons claiming to be a cor-
poration, or by attachment or process against the directors or
other officers of such corporation.

Restrataing cor- Sec. 863. Restrarning corporation, and appointment of

sopointingre-  eceiver. W hen such judgment shall be rendered against a
corporation, the couri shzll have the same power to restrain
the corporation to appoint a recaiver of its property, and to
take an account, and meke distribution thereof among its cred-
itors, agare now or may hereufter be provided by law, and it
shall be the duty of the prosecuting attorney, immediately af=
ter the rendition of such judguent, to institute proceedings for
that purposc.

Action for for- See. 364. Actions for forfeiture of property to the people.

berty w0 the Whenever, by the provisions of iaw, any property, real or per.
sonal, shall be forfcitod to the people of this Territory, or to
any officer for their use, an action for the recovery of such
property, a]le"mf“ the gronnd of the forfeiture, may be brought
by the proper oflicer, in tho district court of the district whero
the property is situate:

CHAPTER III
ACTION FOR TIE PARTITION OF REAL PROPEREY.

Provistons ef Sec, 865. Provisions of existing statulcs applicable fo actions
Naminkeistutes of partition. The provisions of cxisting statutes relating
to the partition of lands, tencments, and hereditaments,
beld or possessed by joint tenants or tenants in common, shall
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apply to actions for such partition brought under this act, so
far as the same can be so applied to the substance and subject~
matter of the action, without regard to its form.

CHAPTER IV.

ACTIONS TO DETERMINE CONFLICTING CLAIMS TO REAL PROPERTY,
AND FOR WASTE AND NUISANCE,

SectiOoN 360. Actions to determine claims to real property, how

prosecuted.

367. Action of waste abolished. Waste, how remediable,

368. When judgment of forfeiture and eviction to be
given.

369. Writ of nuisance abolished.

370. Remedy for injuries heretofore remediable by writ
of nuisance,

Bec. 866. Action to determine claims to real property how ,ctions teo duter
prosecuted. Proceedings to compel the determination of claims Feat proprte
to real property, pursuant to the provisions of existing o7 ¥ro-eutd
statutes, may be prosecuted by action under this act, without
regard to the forms of the proceedings as they are prescribed by
those statutes.

Sec. 367. Action of waste abolished. Waste, how remedias Action of wasty
ble. The action of waste is abolished, but any proceeding abolletied
heretofore commenced, or judgment rendered, or right acquir-
ed, shall not be affected thereby. Wrongs heretofore remedi-
able by action of waste are subjects of action as other wrongs,
in which action there may be judgment for damages, forfeiture

of the estate of the party offending, and eviction from the
premises.

Sec. 368. When judyment of forfeiture and cviction to be given. Whon fudsment
Judgment of forfeiture and eviction shall only be giv- ot forféiture ant
enin favor of the person entitled to the reversion, against &7
the tenant in possession, when the injury to the estate in rever-
sion shall be adjudged in the action to be equal to the value of
the tenant’s estate or unexpired term, or to have been done in
malice.

Bec. 369. Writ of nuisance abolished. The writ of nuisaNCe yyritoranisnace

. . lished
is abolished; but any proceedings heretofore commenced ***"
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or any judgment rendered, or right acquired, shallnot be affec~
ted thereby.

}*[T:::’r for, Sec. 370. Remedy for injuries heretofore remediable by

writ of nuisance. Injuries heretofore remediable by writ of

nuisance are subjects of action, as other injuries, and in such
action there may be judgment for damages, or for the removal
of the nuisance, or both,

CHAPTER V.

GENERAL PROVISIONS RELATING TO ACTIONS CONCERNING REAL

PROPERTY,

Applicationof  See, 371, Provisions of existing statutes applicable thereto.
The general provisions of existing statutes relating to actions.
concerning real property shall apply to actions brought under
this act, according to the subject-matter of the action, and
without regard to its form.

existing statutes

SecTIoN 372,

TITLE XIV.

GENERAL PROVISIONS.

Definition of real property

373. Definition of personal property

374. Definitionof property

3175, Definition of district

376. Definition of clerlk

377. Rule of construction

378. Inconsistent statutory provisions repealed

379. Inconsistent rules and practice abrogated

380. Act, when to take effect
Roal rroperty Sec. 372. Definition of “real property.” The words “real prop-

on erty,”” as used in this act, are co-extensive with lands, tenements,
and hereditaments,

Porconalproper  5¢G. 373, Definition of “personal property.”” The words “per-
by defined sonal property,” as used in this act, inclade money, goods, chattels,

things in action, and evidences of debt. .
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See. 374. Definition of “property.” The word ‘“property,” as used Property defined
in this act, includes property, real and personal,

Bec. 375. Definition of “‘district”” The word “district,” asused District dened
in this act, signifies judicial district, except when otherwise specified.

Sec. 376. Definition of “clerk.”” The word “clerk” as used im Olerk defined
this act, signifies the clerk of the court where the action is pending.

Sec. 377. Rule of construction. The rule of common law, that Rute of
statutes in derogation of that law are to be strictly construed, has construstion
no application to this act.

Sec. 378. Statutory provisions inconsistent with this act repealed. Confiicting

All statutory provisions inconsistent with this act are hereby re- Topoatod
pealed ; but this repeal shall not revive a statute or law which may
have been repealed or abolished by the provisions hereby repealed.
And all rights of actions given or secured by existing laws may be
prosecuted in the manuner provided by this act. Ifa case shall arise
in which an action for the enforcement or protection of a right, or
the redress or prevention of a wrong, cannot be had under this act,
the common law practice may be adopted so far as may be necessary
to prevent a failure of justice.

Sec. 379. Rules and practice inconsistent with this act abrogated, 33me
The present rules and practice of the courts in civil actions, incon.
sistent with this act, are abrogated ; but where consistent with this
act, they shall continue in force, subject to the power of the
respective courts to relax, modify, or alter the same.

Sec. 380. Act, when to take effect. This act shall take effect and :'&:::l to take
be in force from and after the first day of Juue, 1868 ; Provided,

That it shall not apply to any action or proceeding now pemding in
any of the courts of this Territory, nor to any actions commenced
prior to the said 1st day of June 1868, in this Territory.

-Attest :
HORACE J. AUSTIN,

President of the Council.

- ENOS STUTSMAN,
Speaker of House of Representatives.

Geo, I. FOSTER,
Secretary ¢ f Council.

P. H. HALNAN,
Chief Clerk of House of Representatives.
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[NoTE BY THE SECRETARY OF THE TERRITORY. The foregoing
act having been presented to the Governor of the Territory for his
approval, and not having been returned by him to the House of the
Legislative Assembly in which it originated, within the time press
cribed by the Organic Act, has become a law without his approval.

S. L. SPINK, Secretary.]

CHAPTER I.

AN ACT SUPPLEMENTAL TO AN ACT TO SIMPLIFY AND ABRIDGE
THE PRACTICE, PLEADINGS, AND PROCEEDINGS OF THE COURTS
OF THIS TERRITORY.

Be it enacted by the Legislative Assembly of the Tervitory of
Dakota :

Section 1. That when au execution shall be issued under and
by virtue of the provisions of an act eutitled : An act to simplify
and abridge the practice, pleadings and proceedings of the Courts of
this Territory, included in chapter 1, Title IX, of said act, before the
same shall be delivered to the sheriff or coroner as tlierein provided,
the party or his attorney issuing the execution shall cause the same
to be docketed in the execution-docket by the clerk of the court in
which the judgment is rendered.

Sec. 2. This aet shall take effectand be in force on and after the
first day of June, A. D. 1868,

Approved, January 8, 1868.
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CHAPTERII.

AN ACT SUPPLEMENTATL TO AN ACT ENTITLED AN ACT TO SIM~
PLIFY AND ABRIDGE THE PRACTICE, PLEADINGS AND PROCEED-
INGS OF THE COURTS OF THIS TERRITORY.

Be it enacted by the Legislative Assembly of the Territory of
Dulota ¢

Scction 1. That in addition to the appeals provided for in sec- Providing ter
tion tcn (10) of an act entitled an act to abridge the practice, Trits of erroe
pleadings and proceedings of the Courts of this Territory, writs
of error shall be allowed on all final decisions, on all judgments,
orders and motions of the District Courts to the Bupreme Court
of this Territory, under such regulations as may be prescribed by the
rales of the Supreme Court.

See. 2. This act shall be in force and effect from and after the :;:::Notaxo

first day of June, A. D. 1868, and its approval.
Approved, January & 1868.

AMENDMENTS.

CHAPTER III.

AN ACT TO AMEND CUAPTER THIRTY~TWO (32) OF THE SESSION
LAWS OF 1865-60, ENTITLED “AN ACT T0 PROHIBIT SHEEP
AND SWINE FROM RUNNING AT LARGE.”

Be 1t enacted by the Legislatioe  Assembly of the Territory of
Dasota :

Section 1. That ehapter thirty-two (32) of the session laws of Chapuerm
1865-66, entitled “an act to prohibit sheep and swine from running ?53?{%&3 tae
atlarge,” be, and the game is hercby amended by striking therefrom - ?
the word “sheep,” wherever thesame oscurs therein. Nothing in this
sct shall be construed as in any case to apply to Union County-

g
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